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THE object of this work is to present, in a clear, syste- 
matic arrangement, so much of the Digest and Code of 
Justinian as is likely to be of use to students of modern 
law. At the same time, the leading steps in the evolution 
of Roman Law, from the time of the XII Tables to 
Justinian, are set forth. 

For the convenience of students, a translation of the 
Institutes of Justinian, and (where any difference exists) 
of the Institutes of Gaius, is embodied in the text as part 
of the exposition. The passages taken from Gaius and 
Justinian are «distinguished by a difference of type. It 
has not been deemed advisable to translate Latin technical 
phrases by doubtful English equivalents. .4o one can 
hope to master the doctrines of the Roman jurists without 
some acquaintance with their technical language. It has 
therefore been thought best to familiarise the reader with 
the Latin terms by retaining them in the original, along 
with paraphrase or explanation. The text of Huschke has 
been almost invariably followed ; and as that is published 
in a cheap and convenient form, it has been determined 
not to print the Institutes in Latin. Studemund’s re- 
vision of Gaius has been followed, where it makes any 
substantial difference in tue meaning. : 

In the present edition, a full but concise account of 
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the External History of Roman Law, from the pen of 
Professor Murison, University College, Léndong gives 
completeness to the work as a systematic exposition of 
Roman Law. ° ® : 

The chief alterations in the text relate to the topics 
of Possession, Correality and Bonarum Possessio. The 
chapter on Possession has heen entirely rewritten and 
much enlarged. The accidental and anomalous character 
of the Roman doctrine of Possession has now, it is 
hoped, been clearly and fully demonstrated. 

Errors and misprints in the first edition—many of 
which were brought to mv notice by the kindness of 
readers—have been corrected. 


Fountaty Covet, Trrre, 
January 1890. 
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ROMAN LAW. 


CHAPTER I 
INSTITUTIONS OF THE REGAL PERIOD (B.C. 754-509). 


Sources of Early Roman History.—The credibility of the early 

history of Rome rests upon the character of the sources whence it was 
derived.'’ The chief ancient writers that supply the extant information 
flourished some seven or eight centuries after the reputed foundation of 
Rome, and not one of them possessed a single scrap of contemporary evi- 
dence as to the truth of his statements regarding the early history. They 
speak, indeed, of the existence in their own day of laws dating from the period 
of the kings. Dionysius, for example, tells us that some of the laws of 
Numa were carved on tablets of oak (bronze columns not being then in use), 
and Cicero refers to the laws of Numa as extant in his time. There existed 
also the Fus Papirianum, a collection of laws professing to be enactments 
of the regal period (/eges regi@), the compilation of which was ascribed to 
Sextus (or Caius) Papirius, who was supposed to have lived in tle reign of 
Tarquinius Superbus.2, The Twelve Tables are not assigned to an earlier 
date than three centuries after the foundation of Rome, and half a century 
after the establishment of the republic. The ascription of laws and institutions 
to the period of the kings, and of particular laws and institutions to particular 
kings, must be regarded in the same light as the attribution of ancient laws to 
Solon by the Attic orators ; it is probally no more than an expression of ignor- 


' See especially Sir G. C. Lewis, Credibility of Early Roman History. ‘The history 
of the Regal Period is most concisely and effectively sifted by Professor Seeley, Livy, 
Book I., Historical Examination, pp. 11-98. Mr Seeley vives abundant references to 
authorities, ancient and modern. See also Professor Ihne’s Roman History, I. passim 
(Books 1.-111.) 

Pomp. D. 1, 2, 2, 2. Dion. 3, 36, says that the ritualistic formularics of 
Numa, which Ancus Marcius had caused to be inscribed on tablets and set up in the 
forum had, in process of time, wasted away ; and that, after the expul&on of the kings, 
C. Papirius, the Pontifex Maxims, causeg them to be reinscribed and set up in public. 
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ance counterfeiting knowledge as to the origin of such laws and institutions. 
Dionysius also refers to treaties still extant in his day, conclyded between 
Servius Tullius and the Latin cities, and between Tarquiaius Supgrbus and 
Gabii ; and other writers make similar references to a few other treaties of the 
early times of the republic. No reliance, however, can be placed on such 
records. There were also the documegts in the possesgjon of the magistrates— 
the registers kept by the Pontifex Ma®imus, the various books of thé pontiffs 
(containing ritualistic rules, with incidental historical smtementsgand the forms 
of civil procedure), and the offic ial formularies agd other records of the censors 
and the prxtors. The chronological lists of magistrates would be an import, 
ant, if somewhat scanty, source; but we cannot tell when they began to be 
kept. Livy refers sometimes to the linen rolls (467 inte), preserved in the 
temple of Juno Moneta. Funeral orations, inscriptions on public monu- 
ments and in private houses, and the poems of Ennius and Nzevius and 
traditional songs, would alJl be temptingly open to falsification and forgery. 
There were also the chronicles of neighbouring Latin towns. Of all these 
sources Professor Ihne considers that the two principal were the family 
traditions and the lists of magistrates. 

But it cannot be admitted that any written chronicles dating as far back 
as the Regal Period ever existed in Rome; and the earliest historical docu- 
ments of the time of the republic, the date of which is extremely doubtful, 
certainly referred to contemporary events, and not to times long past. It 
was not till the Roman state stood in power and dignity above the other 
towns of Latium that curiosity arose regarding the history of the city and of 
its institutions. The earliest historian of Rome that we know of, Q. Fabius 
Pictor, served in the war in Gaul in B.c. 225 ; that is to say, more than 500 
years after the reputed foundation of the city, and not much less than 300 
years after the expulsion of Tarquin. Livy acknowledges that, up to the 
capture and sack of Rome by the Gauls in B.c. 388, the history was extremely 
obscure and uncertain, owing to the fact that “what records there were 
among the commentaries of the pontiffs, and other memorials, both public 
and private, perished, for the most part, in the conflagration of the city,” so 
that anterior events were thus committed to the uncertain keeping of oral 
tradition. ‘he generation immediately following the Gallic capture is really 
as obscure as any period in the century preceding. Down to the middle of 
the fourth century B.C., and indeed to a still later time, the writers of history 
can have had but little trustworthy material for their meagre compilation of 
annals. There is little reason, therefore, to wonder at the utter uncertainty 
of every portion of the early narrative in the minds of the Romans of his- 
torical times. “ We have to conclude, generally, that for the Regal Period 
the ultimate authorities are a small number of public documents and untrust- 
worthy inscriptions in private houses that may have escaped the Gauls, and 
beyond this, nothing but unwritten tradition.” In addition to the misfortune 
of scanty materials, “the Roman antiquarians were most credulous, and, 
moreover, inaccurate and superficial.” And, indeed, the early history may, 
to a very large extent, rest, not on such possible authorities at all, but on 
pure invention. That most of it was artificially constructed from the 
beginning, partly out of euhemeristic explanations, and partly out of ztio- 
logical conjectures, is just as probablees thafit is a tradition more or less 
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varied in the course of oral transmission from original contemporary and 
trustworthy witnesses. Palpable marks of fiction abound in the narrative: 
supernatiyal stories, goss improbabilities, and extreme inconsistencies both 
with itself and with other ascertained history. 

The conclusion of historical criticism is thus stated by Professor Seeley : 
That, from the history ooks taken aloye, it is impossible to know anything 
about th® early history of Rome ; and&hat it is impossible to learn anything 
from any soerce about that part of the history that deals with particular 
persons. “ But concerning ghe relation of the Romans to other nations and 
ther Italian tribes, the growth of the State, the time and mode of the intro- 
duction into it of the different arts which constitute civilisation, the develop- 
ment of its political, religious, and legal ideas, we may gather sufficient 
information to form an outline history.” The principal sources of this 
information are these: physical geography and topography, comparative 
philology, mythology, and law (including usages of every kind), archeology, 
and the later history of Rome. 

The Beginnings of the Roman Commonwealth.—The Latins, who were 
probably the first branch of the Italian race to enter Italy, were apparently 
followed by the Umbro-Sabellian branch, which gradually hemmed them in 
on the east and south, confining them, at the supposed dawn of Roman 
history, to the narrow limits of Latium, “a district of about 700 square 
miles, not much larger than the present canton of Zurich.” Before the 
Italians parted from the Hellenes, the united people must, on the evidence 
of language, have made considerable progress in civilisation ; and it may be 
accepted that the Latins had advanced still further by the middle of the 
eighth century before Christ. The traditional three tribes, the Ramnes, 
Tities, and Luceres, were all at this time substantially Latins,? tilling their 
fields from their several villages, and visiting in due course their common 
stronghold on the Palatine. The Roman territory appears to have extended 
not more than five miles from the city on the east and south, and not more 
than six on the south-west ; while it included both banks of the Tiber from 
the Janiculum to the sea. According to Mommsen’s estimate, it covered 
at the utmost 115 square miles. At length the people of the Rc nan canton 
woke up to recognise in their frontier fortress, unhealthy and unattractive as 
it must have been to a settler, a great position for an emporium of the Latin 
river and sea traffic, as well as for military defence. ‘Whether it was a 
resolve of the Latin confederacy, or the clear- sighted genius of some 
unknown founder, or the natural development of traffic, that called the city 


1 Mommsen is very indignant at the “irrational opinion that the Roman nation 
was a wongrel people,” and at the attempt “ to transform a people which has exhibited 
in language, polity, and religion, a pure and national development such as few have 
equalled into a confused aggregate of Etruscan and Sabine, Hellenic, and, forsooth ! 
even Pelasgic fragments.” The Ramncs, he maintains, were undoubtedly Latins, and 
the predominant element ; the Luceres were as probably Latins as not ; and the Sabines 
belonged to a closely-related stock, having probably been introduced through the re- 
mote incorporation of a Sabellian community in a Latin canton-union. “ With the 
exception perhaps of isvlated national institutions transplanted inyconnection with 
ritual, the existence of Sabellign elemefits can nowhere be pvinted out in Rume.” 
—Roman History, I. 45, 46 (Bk. 1 ch. if.) 
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of Rome into being, it is vain even to surmise.” 1 The town became increas- 
ingly frequented by the Romans of the canton, and “by the side of the 
cultivator of the soil, there must have been a numerous non- aggicultural 
population, partly foreigners, partly natives, settled there from very early 
times.” In strong contrast to the rustic towns of Latium, Rome had begun 
to develop a civic and mercantile chgracter, which favoured rapid political 
growth. Fora long time, however, ®he settlers on and about th® several 
Mounts of Rome “ probably felt themselves to be as yet more separated than 
united, and Rome as a whole was probably ragher an aggregate of urban 
settlements thana single city.”'| To whatever extent these settlers may have, 
been welded together, “the Romans, when they first appear on the stage of 
history as a separate people, had passed through a long period of national 
development, along with kindred races, and the groundwork of their religious, 
legal, and social life was already formed.” (Ihne, Roman History, I. 109 
(Bk. 1. ch. xiii.)). 

Early Divisions of the Roman Population.—The existence of a ruling 
and a subordinate class, which may be traced to the very beginning of 
Roman history, has been considered to “ point indisputably to a conquest 
of the lands, and to the subjection of the former inhabitants.” (lhne, Roman 
History, 1. 109 (Bk. 1. ch. xiii.)). The ruling class, at all events, was composed 
of the patricians, who alone had the full privileges of burgesses or citizens, 
These enjoyed exclusive possession of all political rights and honours in 
the state ; they alone were eligible to all public offices and priesthoods ; 
they alone had access to the legal and religious traditions of the state; 
they alone enjoved the possession of the auspices, the means of intercourse 
between the gods and the state ; they alone were, in the first instance, the 
Populus Romanus. 

Vhe subordinate and subject population were of two principal classes. 
First, the Clients (or “ listeners”), who were dependants of the various 
patrician houses, and whose patrician lords were called in relation to them 
fatront. ‘The interests of patron and client were supposed to be identical. 
The patron was bound to extend a general protection to his client, and 
especially to make the client's case his own in all matters of law. The 
client was bound to uphold generally the cause of his patron, and especially 
to contribute for his benefit on all the great public and private occasions of 
his life involving any considerable expenditure—for instance, towards mar- 
riage portions for his daughters, ransom money, law costs, or the expenses 
of a public office. Yet the chent was, legally, wholly at the mercy of the 
patron, whose anger or caprice was in some measure controlled, if not by a 
prudent dread of the vengeance of the gods, yet by his own interest, by 
custom, and by public opinion. Towards the latter portion of the regal 
period, the ties binding patron and client began to be loosened, primarily 
through the subjection of clients, independently of their relation to their 
patrons, to military service, under the Servian organisation of the army. 

The second class of the subject population embraced the unfranchised 
freemen that had no patron—independent freemen without political rights, 
freemen having no special connection with patricians, and subject only to 

SI i ee 
1 Mommsen, Roman History, I. 50 fox. 1, ch. iv.) 


INSTITUTIONS OF THE REGAL PERIOD, 5 
e 
the patricians collectively, that is, to the state. Whether or not the clients 
were in regal times a portion of the plebeians—a view that seems opposed by 
the relatiens of patronéand client as set forth by Dionysius, if indeed any 
regard can be paid to his statements—at any rate such independent freemen 
would seem to constitute the basis of the class that soon emerged into pro- 
minence as the plebeigns (Z/ebs, p/ebc@. Like the clients, these plebeian 
freemen were destitute of political rif#hts. They were bound to obey the 
law, but origtnally the had nothing to expect from its protection; under 
the earliest kings they probably were citizens only in so far as they enjoyed 
éhe right of acquiring, holding, and transferring property in accordance with 
Roman law (jus commercit) ; and they apparently first obtained the right 
of voting in the popular assemblies (7#s suffragi?) under the constitution 
of Servius Tullius. During the regal period neither the plebeians nor the 
clients possessed the right of intermarriage with patricians ( jus conudit) ;' 
and thus the children of patrician and client, and of patrician and plebeian, 
would swell the plebeian ranks. The plebeians would also be reinforced, 
steadily by the expansion of the city, and largely on every extension of the 
Roman state by conquest. There would, further, be a small addition of 
emancipated slaves. 

In regal Rome, slaves, who had no rights of any kind, and were re- 
garded simply as animals or pieces of property, were probably far from 
numerous. The quasi-slavery of the clients was a sort of substitute. From 
the later part of the regal period onwards, slaves regularly and completely 
manumitted thereby attained to the rights and privileges of plebcians. 

The Househola.—Manus,; Patria Potestas.—The household was the 
foundation of the Roman social organisation. The father of the household 
(paterfamilias) alone possessed legal rights. His house was his castle, and 
within his family he was absolute monarch. The family included all the 
father’s legitimate descendants (except such persons as were specially 
released from his power—for example, males that had ceased to be Roman 
citizens, or had been adopted into other families, and females that had been 
received into other families by marriage or adoption, or had beco:ae vestal 
virgins), all females that had married any of the male memb:rs of the 
family, and all persons adopted into the family. Over all the members he 
exercised judicial powers. He was also high priest of the family. 

The position of the wife was one of complete subjection. As wife, she 
was in the hand (#anus) or power of her husband ; as member of the house- 
hold, she was, legally, her husband’s daughter (2% doco fli), Her situation, 
however, was softened and hallowed by the religious marriage ceremony 
(confarreatio), and by her regular share in the rites of the family altar. 
No doubt, either party might divorce the other, as a private act, without the 
intervention of the state. 

The power of the father (patria potestas) over his dependants was abso- 
lute. He might punish any of them—even a grown son that had filled the 
highest offices in the state—in life and limb. He might even sell his son 
into slavery—slavery if to a stranger, quasi-slavery if to another Roman 


Citizen. It was extremely difficult for a son to escape frgm the father’s 
q 





The Conubsum was granted. to the*plebeians by the Lex Canuleia, B.c. 445. 
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power. Even a slave, if sold by the house-father and then emancipated by 
his new master, at once became a freeman ; but a son, if simiJarly sold and 
emancipated, at once fell back into the power of the gather, and ogly a third 
sale could finally release him. 

A married daughter escaped from her father’s power only to fall into the 
power of her husband (or of the heel of her husbang’s family) ; henceforth 
neither she nor her children were leg&lly of kin to her original famfty. 

In respect to the state, the family was the fathere In caseeof any wrong 
done or suffered by any member of the family, the father stood forward in 
the courts of the state to claim or to render the necessary redress. Between 
him and his family the state did not interfere ; but in process of time certain 
softening influences were brought to bear. If three children were born at 
one birth, the state is represented as willing to assume their upbringing till 
the age of puberty. By religious prescription, exposure of infants under 
three years of age was forbidden, except in the case of deformed births, and 
of daughters subsequent to the first, and unless five neighbours expressed 
their approval ; and the sale of a wife or of a son was an act of impiety. If 
the husband had occasion to sit in judgment on his wife’s serious misconduct 
(such as adultery or wine-drinking), he was expected to hear the opinion of 
his own and of his wife’s nearest male blood relations before pronouncing 
sentence. Still the legal power of the father was practically absolute : he 
might nerve himself to disregard the sanctions of religion, and though he 
might listen to what the relations had to say, he might neglect their opinion 
in giving judgment. 

On the death of the father. the sons at once succeeded to the rights of 
independent house-heads. ‘The widow and the fatherless unmarried daugh- 
ters fell under the common guardianship (//’/a) of their now independent 
sons and brothers (or nearest male relations—-agzad/). Widow, and 
unmarried daughter, and son, all shared equally in the inheritance. 

The families of the plebeians were constituted and governed on the same 
principles as the families of the patricians. 

The Clans (Gentes).—The union of several households constituted a clan 
(gens), The successive elevation of sons to the rights of independent house- 
holders would soon result in the existence of a number of households more 
or less closely related by blood, claiming (even if in some cases no longer 
able definitely to trace) descent from a common ancestor, called by a common 
family name, celebrating common religious rites, and cherishing many other 
interests with a markedly common feeling. Such a group of households was 
a gens, and the members were genfiles. Although at first exclusively related 
by blood, and jealous of the admission of strangers, the members of a clan 
did not always, or perhaps very long, continue so; the intense desire of 
family early prompted the system of adoption, which, however, was guarded 
by a ceremony of a public and religious character ; but the fiction of blood- 
relationship was to a late period consistently maintained. All clan mem- 
bers always bore the clan name. 

The clans were the most primitive element in Roman society ; and 
“the clan’s lands must, in the primitive period of joint possession, have 
been the smallest unit in the divisiont of land.” At the same time, “the 
clanships were from the beginning regarded, Got as independent societies, 
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but as integral parts of a political community (civitas, Populus)” (Momm- 
sen, Roman History, 1. 38 (Bk. 1. ch. iii.)). 

The Wards (Curi& and the Assembly of the Wards (Comitia C urtata).— 
A combination of clans formed a ward (cvria). Thirty wards embraced the 
whole body of the Roman people; ten wards comprehending each of the 
three trjbes (or “ part®”)—that is, eac& of the separate communities whose 
fusion resulted in the one people. The members of the wards (curiales) 
assembled at stated times to celebrate common festivals and sacrifices. 
They also assembled as ® legislative body (comztia curiata)—the most 

*ancient popular assembly at Rome that was known to historical times, and 
indeed the sovereign power. 

The sovereign assembly acted alone only in case of necessity ; ordi- 
narily it was summoned by the king (or by his representative). It took no 
concern with the business of the executive ; its functions were to express 
its opinion on proposed changes in the existing law. It elected kings and 
priests, passed laws, declared war, and concluded peace; and it was the 
court of final appeal in all matters affecting the life and privileges of a patri- 
cian. It also decided a variety of family and clan questions ; for instance, 
it sanctioned or vetoed adoption (arrogatio). The king proposed the 
question ; and the assembly of wards, without debate, simply voted “ Yes” 
or “ No,” by wards, in answer to the question of the king. 

The assembly of the wards (comztia curiata) received its death-blow from 
the institution of the Assembly of the Centuries (comitia centuriata), which is 
ascribed to Servius Tullius, the sixth king of Rome. It was preserved for 
many hundred years from sacrilegious extinction by respect for the religious 
associations connected with the granting of the zaferium and the auspicia, 
and with the ceremony of adoption. But all real power was taken out of its 
hands by the Servian reform ; and the pretensions of the patricians to the 
last word in legislation were conclusively repudiated by the /exr Pudlilia (B.C. 
339), which required the fatres to ratify beforehand the votes of the comstra 
centuriata. 

The Senate.—Besides the comitia curiata, there was another body con- 
cerned in the government of the state. This was the senate (sezazus), the 
council of chiefs or “elders” of the clans. The members were chosen by 
the king, at his will and pleasure, and they held office during life. For 
some centuries under the republic, the number was 300; probably this was 
the number also under the later kings ; the traditions regarding the original 
establishment of the senate and the increase of members by successive kings 
are hopelessly inconsistent, although pointing to the divisions of the tribes, 
curia@, and ventes. The king was president. The senate was summoned by 
the king, when he thought fit ; and its functions were confined to giving him 
advice on such questions only as he chose to submit to it. It had no means 
of enforcing its views ; the king might accept or reject its advice as he chose, 
subject always to the pressure of public opinion and custom. How far the 
details of government were entrusted to it would depend on the personal 
character of the king. On a vacancy of the throne, the senate provided for 
the conduct of the government, and no doubt guided thergelection of the 
rew king. But on the whcie, its power, though probably influential with the 
king, was very much less than it afterwards became under thc republic. 
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The King.—The king (rex, “leader” or “ director”) was the one supreme 
magistrate ; he alone held power in the state. Yet he was simply a free 
burgess—a husbandman, a warrior, possibly a trader€—sefected probably by 
the senate, and elected to hold office for life by the voice of his fellow- 
burgesses assembled in their comitia curiata. The king was no doubt the 
formal head of each of the great d@partments of the state. He was com- 
mander-in-chief and high priest: He was not fully king till the coma 
curiata had conferred on him, by a special law, proposed bf himself (/ex 
regia or Iex curiata de imperio), the right of supreme command in war and 
in peace (7mferium), and authority to hold intercourse with the state-gode 
in the name of the state (ausfzcia). He called new members to the senate ; 
he summoned and presided in both the senate and the comtia curiata. He 
was also supreme judge, in civil as well as in criminal trials. He might 
delegate particular functions to men of skill in special departments ; but all 
the officials of the earliest period “‘ were mere royal commissioners, and not 
magistrates in the subsequent sense of the term.” (Mommsen, Aoman 
History, 1, 68 (Bk. 1. ch. v.)). For example, he probably delegated judicial 
authority to two law officers, called quzstors, from whose judgment there lay 
aright of appeal to the comitia curiata. When the king sat in person in 
great trials, it probably came to be usual for him to have senatorial assessors 
(constdinm', of his own selection, who, as in the like case of the house- 
father, might advise but could not enforce their advice. If the king could 
not pardon, and if at first there was no appeal from his judgment, at any 
rate he may in process of time have permitted an appeal to the comiita 
curtata, which afterwards came to bea rightful privilege. The power of the 
king, judicially and politically, seems to have been dangerously open to 
tyrannical abuse. In the absence of a written code of laws, the king would, 
in the very process of administering the laws, actually (though informally 
and invalidly) make law. Again, no one might speak in the comztia curiata, 
unless with the permission of the president, and such permission the king 
might refuse. Still there was ever present the controlling influence of 
custom and public opinion ; and, although the king was formally irrespon- 
sible, yet “he was bound by the terms of a contract with his people, which, 
if not formally expressed in words, was fully implied and understood.” (Ihne, 
Roman History, 1,116 (Bk. 1. ch. xiit.)). 

The Assembly of the Centurtes (Comitia Centuriata).—The institution of 
the comitia centurtata is ascribed to Servius Tullius, the reputed sixth king 
of Rome. By this reform, political power was transferred from the basis of 
blood and descent to a new basis of property, with a certain regard for age 
and experience. In the preceding reigns there must have been a great 
increase of population and of wealth, and most probably the patricians 
would constitute a small minority. These may now have found it desirable, 
or inevitable, to share with the plebeians the burden of military service, 
even at the expense of letting the plebeian wedge into the jealously-cuarded 
privileges of political power. Whether or not the new reform grew out of 
the constitution of the wards in the course of a gradual and natural develop- 
ment, after the manner indicated by Ihne (Roman Hrstory, 1. 67 (Bk. 1. ch. 
vii.), at all events the general political Situation must have tended towards 
some such re-constitution. . 
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Like the probable original organisation of the Roman people, the Servian 
f constitution was fundamentally military. The whole fopulus, now including 
plebeian# as well®* as hatricians, were classed for military purposes on a 
common census of real property. At the head of all stood the knights, or 
cavalry (egwites), in eighteen centuries. Then followed five “classes.” 
which were graduated according to gue value of the real estate of the 
individual members, and armed at their own expense in proportional com- 
pleteness, They were divided into 170 centuries, and each class contained 
an equal number of centuries of seniors (age, 46 to 60) and juniors (age, 17 
to 46); the former defended the city, while the latter served in the field. 
The number of centuries in each class appears to have been fixed, but the 
number of men in a century must have varied greatly. “In this elasticity 
of the century lay the possibility of stamping the cométia with a peculiar 
political character, aristocratic or democratic. We see how the opportunity 
was used. In the first place, the number of centuries was so arranged that 
the knights and the first class should have either a majority or almost a 
majority ; in the second place, the men between 46 and 60 were equal in 
influence to those between 17 and 46, though necessarily less numerous. 
Thus wealth and age were decidedly favoured.” There were six (or five) 
centuries of smiths and carpenters, etc. (/fwdrz), trumpeters, etc. (tudbicines, 

etc.), and proletarians. The total number of centuries was 194 (or 193). 
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Dionysius gives 193 centuries, omitting Livy's Accensi. He places the rau 
with the Second Class, and the Trumpeters, ete. (only two centuries) with the Fourth 
Class; and he makes a Sixth Class out of Livy's extra century. These last- 
woentioned citizens were called Proletari’ (men of no substance, mere i children- 
begetters ;” afterwards of substi nce estimated under 1500 ases), and Captte conse 
(men of no substance, merely “counted by the head”). 
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The army (exerci/us) thus constituted, whether immediately or gradually, 
came at last to act as a national assembly. The vote was taken by centuries 
—the knights voting first (and the senators with th@m),’the clas#s follow- 
ing in order; and, as soon as a majority had voted in favour of a propo- 
sition submitted to the assembly, the voting ceased. The fact that the 
knights and the first class togethe® commanded a@majority indicates how 
decidedly the chief power yet remained in the hands of the wealthy and the 
few ; for the lower classes must have been much the more numerous. The 
comitia centuriata practically superseded the c@uztia curiafa,; but its power 
was long formally limited in two ways—(1) no measure could, in usua 
course, be submitted to it without the sanction of the senate; and (2) no 
measure it passed became law until sanctioned by fatres (the comztia 
curiatla, or, rather, the senate). 

Local Tribes —To Servius Tullius is ascribed also the division of the 
plebeians into local tribes—the city into four tribes, the country into an uncer- 
tain number, perhaps not over sixteen. Under the republic the number 
rose to thirty-five. The tribes at first discussed and settled the purely local 
tribal affairs. Their meetings did not assume the form of a regular Assembly 
of the Tribes during the regal period. This division was intended purely 
for practical convenience, and superseded the older religious arrangement 
whercby a district was grouped round a central place of sacrifice. 

Religion.—The regal period was marked by very strong religious feeling, 
expressed in simple and inexpensive ceremonies and ritual. Nothing could 
be done in private or in public life without consultation of the gods. “The 
whole of nature was to the Romans pervaded by divine power. A simple 
spear—even a rough stone—sufficed as a symbol; a consecrated space, 
a sacrificial hearth, as temple or altar. For 170 years, it is said, Rome 
knew no religious images.” (Ihne, Aoman History, 1. 119 (Bk. 1. ch. xiii.)). 
Every temple had a priest, to perform the sacred rites, as well as a sacristan ; 
but every magistrate, in the course of his official duties, and every private 
citizen, within his own house, performed religious rites. A few public priests 
were held in high reverence. There were three colleges or guilds of priests, 
or rather of “professors of theology ”—the pontiffs, the augurs, and the 
fetials. The pontiffs were the most intimately connected with the law. In 
the earliest times they were in exclusive possession of the civil as well as of 
the religiouslaw. They alone regulated the calendar, and determined the aes 
fasti, on which alone legal business could be lawfully transacted ; they alone 
were in possession of the technical forms according to which lawsuits must 
be conducted ; they convoked the assembly of the wards when wills were to 
be received or adoption (arregatio) was to take place. In some cases of deep 
moral offence they might even pronounce sentence of death; but a right of 
appeal lay to the people. In spite ofthe intensity of Roman religious feeling, 
the religion of the state was always absolutely subject to the political 
authority. 
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CHAPTER II 


EARLY REPUBLICAN INSTITUTIONS, TO THE TWELVE TABLES. 


. " (BC. 509-449.) 


Political Revolution.—The expulsion of the kings and the establish- 
zy ment of the Republic 1s dated B.C. 509, some two and a-half centuries 
after the reported foundation of the city. Whatever inferences may be drawn, 
neither the cause nor the course of the revolution can be stated with confi- 
dence, and it is not likely that the republic at once emerged full-grown, but 
probably it rather passed into settled form through some dubious period of 
dictatorial government. The immediate result was the lodgement of exclusive 
power in the hands of the patricians. ‘What the patricians gained was 
gained at the expense, not of the community, but of the magistrates’ power.” 
The plebcians were not eligible for any of the offices or honours of the state ; 
they were excluded from the auspices, and even from knowledge of the 
laws ; they could not lawfully intermarry with patricians ; and they possessed 
practically no influence in the assembly of the centuries. To them the 
revolution was directly helpful only in so far as it enabled them to feel such 
power as they had, and taught them a political lesson. Little more than half 
a century was to clapse before their steady and persistent struggles com- 
pelled the patricians to recognise spccial plebeian magistrates, armed with 

far-reaching powers for the legal protection of their interests. 

The Assembly of the Centuries (Comitia Centuriats).—The assembly of 
the centuries had now entered practically upon the functions of the assembly 
of wards, superseding it in all respects, except in the matter of certain un- 
avoidable formalities, which lay under a strong religious sanction. It was 
the sovereign power in the state; it elected the chief magistrates (and, 
indirectly through them, the senate), it passed the laws, it decided questions 
of peace and war, and it formed a court of final appeal in capital cases. 
“The de facto influence of the aristocracy, exercised by the magistrates and 
the senate, had no independent legal foundation, but was always dependent 
on the will of the people.” (Ihne.) The comitia centuriata embraced the 
whole body of the citizens, plebeian as well as patrician, each voting accord- 
ing to his census; but, in spite of the appearance of political equality, the 
power lay really with the patricians. For measures suLmitted to the comztia 
centuriata during the next century and a half could not pass into law without 
patrician or senatorial sanction. 

The Consuls.—In place of the king there were now elected by the cometia 
centuriata two consuls’ as joint chief magistrates. Naturally, at first, they 
were of patrician rank.?. As security against a return to regal and tyrannical 
government, they held office only for one year, and, although each possessed 





1 Down to B.c. 449 the designation was not consules (“ colleagues”), but pretores 


(‘‘ goers before,” “leaders ”’). ‘ 
2 Till B.c. 366 the consuls were alwa,’s patricians. 
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supreme power, neither could act alone in opposition to the will of his col- 
league. Their powers were the powers of the kings, more or less modified ; 
but, as time went on, many of the original functions of theeconsuls gere dis- 
tributed to other officials, and curtailed by the rising influence of the ple- 
beians. The priestly functions of the king were at once transferred to a 
special officer (rex sacrorum, or re& sacrificulus), WRO was excluded from 
all political offices, and officially subofdinated to the chief pontiff ; ut this 
was no loss of power to the chief magistrates, who wef always able to bend 
religion to what they considered to be the truggservice of the state. The 
nomination of the priests, however, did not remain with the consuls. The, 
consuls were invested with the supreme military power. As civil heads of 
the state, they convoked the senate and the assemblies of the people, con- 
ducted the business of the meetings, and directed the executive administra- 
tion. As judges, the consuls administered justice, both in civil and in 
criminal cases, to patricians and plebeians equally, either im person or 
through delegates. But in capital cases, while plebeians were tried by the 
consuls, patricians were tried before the cométia centuriata; the plebeians, 
however, had the right of appeal from the judgment of the consuls, and, at a 
later time, the tribunes might interpose on their behalf. In certain cases 
the delegation of the consul's theoretical jurisdiction was prescnbed. It is 
probable, for example, that at this period the right of a magistrate, after the 
adjustment of a cause, to commit to a private person the investigation of its 
merits, was converted into an obligation to do so. Besides these parts of 
civil processes, there were delegated such criminal cases as the king had 
appointed the two “trackers of murder” (guastores paricidit) to investigate ; 
and to them was added the charge of the state-chest and of the state-archives. 
These latter functions were devolved on the Quzstors (gu@storcs), who now 
became regular annual magistrates ; on the other hand, there were cases 
where only the personal action of the consul was permitted ; for example, he 
could not delegate the adjustment of a civil process. The consular exercise 
of judicial powers ceased, or became quite exceptional, on the establishment 
of the pretorship. Similarly, the censors, on their appointment, relieved the 
consuls of other portions of their functions. In international business the 
consuls represented the state, but all their agreements required the sanc- 
tion of the senate. In connection with their own official business, the consuls 
issued proclamations or orders (cdc). 

Such edicts, or commands of a magistrate not based on a law, were 
recognised as valid during the magistrate’s tenure of office. If approved by 
his successor, they might be continued, either unchanged or amended, also 
during his tenure of office. During the regal life-presidency, edicts would 
be apt to become established as laws. Under the annual magistracy, there 
was opportunity for frequent revision and more abundant suggestion, leading 
to a rapid development of law, and securing a more certain administration 
of justice. 

The Senate-—The senate remained for a long time a purely patrician 
body ; “a whole century elapses after the beginning of the republic before 
we find a single plebeian in the senate.” It had no independent legislative 
or executive power, but was simply arf administrative council, appointed, 
convened, and presided over by the cofisuls. {t advised the consuls when 
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’ g to the annual change of consuls, and the 


great infience wRich%he senate, as a permanent body, exercised on the 
election of consuls, the practical result was, that, in all essential and im- 
silests questions, the senate decided the policy which the consuls had no 
3) . 
seronge butt apa” (Ine Romgh Hor Issey), wandermem 
sae ’ Ae revolution. In usual course, the consul laid 
renin oe eae hich fer Gc apie olin 
ject. This resolution one of the magistrates 
éconsuls) laid before the people in the comztia centuriata. If approved by the 
people, it returned to the senate, and the confirmation of the senate ( patrum 
auctoritas) gave it the force of law. This senatorial right of confirmation 
was of especial importance in cases where the magistrates laid a proposition 
before the people without previously submitting it to the senate. It was a 
great bulwark of patrician predominance.! 

The Valerian Laws.—One of the earliest of the consuls, P. Valerius 
Publicola, in B.c. 508, proposed to the comitia centuriata and carried certain 
important enactments suggested by the circumstances of the revolution. 
The most popular of these were the following two :—(1) that whoever 
should attempt to obtain royal power should be devoted, person and property, 
to the infernal gods—a substantial security for regular annual magistrates ; 
and (2) a law of appeal, securing to every citizen the right of appeal to the 
comttia centurta/a from a sentence of death or scourging* pronounced by a 
magistrate (that is, in the first instance, a consul). This Valerian law of 
appeal has been called the Roman Habeas Corpus Act. As regards patri- 
cians, an identical (unwritten) law probably existed under the kings ; but if 
it did, it must have been grossly ignored. As regards plebeians, Ihne main- 
tains that the law did not extend to them; and that “it was this denial of 
justice which forced the plebeian class to create for themselves in the 
Tribunes of the people legal protectors of their own.”* ‘This may be the 
fact, practically, considering the overwhelming power of the patricians in 
the comitia centurtata; but, in form, there seems to be no reason why they 
should not have been, and we apprehend they were, included 1 the right of 
appeal. The law did not apply to strangers or to slaves ; it did not interfere 
with the power of the house-father ; and it did not operate beyond a mile 
from the city. 

The Tribunes of the Plebeians.—Whether the tribunate took origin in the 


' The patrum auctoritas was reduced to a mere formality, as to legislation, by a lex 
Publilia, ».c. 339, and as to the election of magistrates, by the ler Munia, B.c. 287 (2). 
Mommsen, I. 265 (Bk. 11. ch. i.), considers patres, not as the senate, but as “a 
convention of patricians.”” Others regard them as the comitia curiata. 

2 This right of appeal was extended to cases cf heavy fines some time before 
B.c. 451. 

3 Thne, Roman History, I. 141 (Bk. 11. ch. i.) Mommasen, I. 267 (Bk. 11. ch. i.), 
includes the whole of the plebeians, as well as the patricians, in the right of appeal. 
On the other hand, Dr Smith’s Smaller Dict. of Antiqg. (Leyes Valcsicr) argues that 
“this law probably related only+to the plebeians, to whom it gave the right of appeal 
to the plebeian tribes, and not to the centuries.” 
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exceeding poverty of the poor, and more immediately in the strict enforce- 
ment of the law of debt against the farmers at large, and the intolerable 
oppression of the wealthy and patrician, or whether it was solel# an out- 
come of the class-struggle for larger and more assured political privileges, 
the plebeians appear to have wrung from the patricians about B.C. 494 the 
right of legal protection through sPgcial plebeian @fficers, called e ribunes 
of the Plebcians. At first two tribunes seem to have, been appointed ; pre- 
sently (r.c. 471) the number was increased to five, and sodh afterwards 
(B.C. 457) to ten, which remained the number down to the end of the 
empire. It is not easy to believe that they were elected even at first by the 
comttia curtata, or even by the comitia centuriata, except by way of mere 
formal confirmation ; at any rate, from B.C. 471 they were elected in accord- 
ance with the /ex Publiiia, by the Assembly of Tribes (comztza tributa)—a 
body that had hitherto consisted formally of patricians and plebeians accord- 
ing to their local divisions, although the patricians had ignored its meetings, 
but that henceforward consisted of plebeians alone, the patricians being now 
definitively excluded. 

The tribunes had no military or other secular means of enforcing their 
orders, except the services of a single messenger or attendant (vza¢or). But 
the office and the person of the tribune were guarded by the strongest 
sanctions of religion, which was but a covert way of Jegalising the rough 
and ready application of whatever popular force or violence might be needed 
to support his authority. Originally the sole function of the tribunes was to 
protect plebeians from injustice and to shelter them from violence. This 
they accomplished by merely forbidding the injurious action, by pronouncing 
the word I ¢/o.' | Their power was thus solely prohibitive,—but unlimited, 
for even the consul had to submit to their veto. It grew rapidly, however. 
The veto was extended to all acts of the executive wherein the tribunes 
chose to see danger to plebeian interests. The comzttia tridufa also was 
active, and disdained to confine itself to local business, as in its earlier days. 
Its resolutions, however, were not yet in themselves legally binding on 
the whole people ; their importance lay in their being the expression of 
the will of the great majority of the people. Though the tribunes at first 
were only privileged to watch the proceedings of the senate, sitting on 
benches outside the door of the senate-house, they were by-and-by to find 
entrance, and liberty to address the house. 

The power of the tribunes at no time extended further than the first 
milestone from the city. Thus it was powerless against the military 
tmpertium—that is, against the authority of the dictator, or of the consul 
beyond the limits mentioned. The doors of the tribunes’ houses stood open 
day and night, to afford unimpeded access to plebeians requiring their aid. 
The chief limitation of their power lay in the right of mutual veto ; for any 
one tribune might veto the order of a fellow-tribune as well as of a consul. 
Hence the increase of their numbers would increase the patricians’ chances 
of being able to neutralise their power by gaining over one of their number. 
But probably the mutual veto was a development of a later time than the 
first part of the fifth century B.c. ; 
Se Ee ye ee ee rr a re 


a 
1 This act was called their “ intercession,” or interfereuce (intercedere, interceasio), 
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The diles.—At the same time as the tribunes were first elected, two 
4: diles also were appointed, as their assistants, holding towards them some- 
what theesame rehatio® as the quiestors held towards the consuls. The 
persons of the zdiles were similarly inviolable. The primary duty assigned 
to them was the charge of the temple where the resolutions of the tribes 
(and, after B.c. 446, the decrees of the eenatc) were deposited. Probably 
this arrafgement was considered neceSsary to secure that the tablets con- 
taining the laws should*not be tampered with in a sense adverse to plebeian 
interests. The adiles also pessessed inferior judicial power, extending to the 
yn position of fines. 

“Fudices Decemviri.”—With the tribunes and the cediles are later men- 
tioned as invested with inviolability juvdzces decemuirt. Whether these words 
indicate one or two classes has been much disputed, as well as what class or 
classes are intended. The decemvtri were certainly plebeian officers ; and, 
if Livy’s account is to be accepted, they were probably decemviri stlitibus 
judicandis. See further under Cezfumvira, p. 49. 

The Decemvirs.—The constant clash of co-ordinate jurisdictions, and the 
constant operation of acrid political bias, corrupted and reduced to miser- 
able uncertainty the administration of the law. It was useless for the 
plebeians to possess special officers for their legal protection, if the interfer- 
ence of the tribunes could be thwarted by the opportune production of 
a forgotten or wholly unknown law by the representatives of the patricians. 
Such written laws as existed, and the law of custom, which was chiefly 
followed in legal proceedings, were guarded by the patricians, with the 
intense jealousy of self-preservation, and under the veil of religious mystery, 
from the knowledge of the plebeians. This state of matters could no longer 
be endured. Accordingly, in B.C. 462, Terentilius, a tribune, proposed a bill 
for the election of five (plebeian) commissioners to draw up laws defining 
and regulating the powers of the consuls. This the patricians resisted with 
all their might. Smaller concessions were futile. In B.C. 457 the tribunes 
were increased from five to ten; in B.C. 456 certain lands in the possession 
of patricians were resumed by the state, and portioned out to plebeians ; and 
in B.c. 454 the consuls themselves proposed to the comztia cent. riata a bill 
limiting the amount of the fines that they should have a right to impose.’ At 
length, in B.C. 452 a bill was carried sanctioning the appointment of ten 
commissioners for one year, with sole and supreme power, for the enlarged 
purpose of compiling a complete code of laws. Next year, B.C. 451, the ten 
commissioners (decemviri legibus scribendis) took office, with absolute power,? 


1 Tt is also alleged that in B.c. 454 the patricians agreed to the despatch of three com- 
missioners to Athens, to bring home a copy of the laws of Solon, and such information 
as they could obtain regarding the laws and customs of other Greek states ; and that 
@ portion at least of such foreign laws was inc» porated in the Ten Tables of B.c. 450. 
But this stcry may safely be neglected. Liv. iii. 31. Lewis, Credibility of Early 
Roman Ifistory, ii. 222. 

2 There was, strictly, no appeal from their decisions. Liv. iii. 3. Still the first 
decemvirs are said to have Sige a an*appeal to a colleague, and to have referred 
certain questions to the people. Liv. iii. 
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a 
7. If one of the parties has not appeared by midday, the magistrate shall then 
give judgment in favour of the party that has appeared. 
8. If both have appeared, at sunset the court shall risese oe 
9. Both parties shall enter into recognisances for their reappearance Cvades, sub- 


wades). 
TABLE Nn. —The Trial. * 


1. The amount of the stake to be oe. ted by each l#igant shajl be ities 500 
ases or 50 asca: 500 when the subject of dispute is valued at 1000 or upwards, 50 
when at Jess than 1000. But when the subject of dispute is the freedom of a man, 
then, however valuable the man may be, the deposit shall be only 50 ases. ® 

2. A dangerous illness, or a day appointed for the hearing of a cause in which an 
alien ina party... . If any one of these circumstances occur to a judex or to an 
arbiter, or to a party, the cause shall be adjourned. 

3. A party that ic in want of a witness, shall go and cry aloud at the door of his 
house, thus summoning him to attend on the third market day following. 

4. Theft may be the subject of compromise. 


TanLe IIT.— Frecution. 


J, In the case of an admitted debt or of awards made by judgment, 30 days shall 
be allowed for payinent. 

2. In default of payment, after these 30 days of grace have elapsed, the debtor 
may be arrested for proceeded against by the action of manus tnjectiv), and brought 
before the mavistrate. 

3. Unless the debtor discharge the debt, or some one come forward in court to 
guarantee payment, the creditor may take the dchtor away with him, and bind him 
with thongs or with fetters, the weight of which shal] not be more (but, if the 
creditor choose, may be Jess) than 15 pounds. 

4. The debtor may, if he choose, live on his own means. Otherwise the creditor 
that has him in bonds shall give him a pound of bread a day, or, if he choose, more. 

5. In defanlt of settlement of the claim, the debtor may be kept in bonds for 60 
days. In the course of this period he shall be brought before the prwtor in the 
conitinm on three sucecssive market days, and the amount of the debt shall be 
publicly declared. After the third market day the deLtor may be punished with 
death or sold beyond the Tiber. 

6. After the third market day the creditors may cut their several portions of his 
body ; and any one that cuts more or less than his just share shall be held guiltless, 


TaBLe 1V.—Patria Potestas. 


1. Monstrous or deformed offspring may be put to death } 

2. The father shall, during his whole life, have absolute power over his legitimate 
children, He may imprison the son, or scourge him, or keep him working in the fields 
in fetters, or put him to death, even if the sun held the highest otices of state, and 
were celebrated for his public services. He may also sell the son. 

3. But if the father sell the son a third time, the son shall be free from hig 
father. 

4. A child born within ten months of the death of the mother’s husband shall be 
held legitimate. 
pee te 


¥ Dion., 2, 15, says the Jaw of Romulus required that suc> offspring should first be shown to five 
neighbours, and that these should approve of the céurse proposed. 
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: TABLE V.—Inheritance and Tutelage, 


1. AN women shall i. under the authority of a guardian ; but the vestal virgins 
are free from tutelage. 

2. The mancipable things belonging to &gvoman that is under the tutelage of her 
agnates age not subject to usucapion, unlessehe herself deliver possession of them with 
the authority of her tutom 

3. The provisions of the will of a paterfamilias concerning his property and the 
tutelage of his family, shall be Mw. 
© 4. Ifthe paterfamilias die intestate and without suus heres, his nearest agnate shall 
succeed, 

5. Failing an agnate, the gentilcs shall succeed. 

6. In default of a testamentary tutor, the male agnates shall be tutors by operation 
of law. 

7. If a man cannot control his actions, or is prodigal, his person and his property 
shall be under the power of his agnatcs, and, in default of these, of his gentiles . .. - 
if he has no curator. 

8. If a freedman die intestate, and without swus heres, his patron shall succeed. 

9. Debts due to or by a deceased person are divided among his co-successors, by 
mere operation of law, in proportion to their shares in the inheritance. 

10. The rest of the succession is divided among the co-successors by the action 
familie erciscunde. 

11. A slave freed by will, upon condition of giving a certain sum to the heir, may, 
in the event of being alienated by the heir, obtain his freedom by payment of this sum 
to the alienee. 


TABLE VI.—Ovwnership and Possession. 


1. The Tegal effect of every contract. and of every conveyance (made with the 
money and the scales) shall rest upon the declarations made in the transaction. 

2. Any one that refuses to stand by such declarations shall pay a penulty of double 
damages, 

3. A prescriptive title is acquired after two years’ possession in the case of realty ; 
after one year’s possession in the case of other property. 

4. If a wife (not married by confarreatio or coemtiv) wishes to avoid subjection to 
the hand of her husband by usucapion, she shall absent herself for a space of three 
nights in each year from his house, and thus break the wsus of each year. 

5. No length of possession by an alien can vest in him a title to property as 
against a Roman citizen. 

6. In the case where the parties plead by joining their hands on the disputed 
property, in the presence of the magistrate [the actual possessor shall retain provi- 
sional possession ; but, when it is a question of personal freedom], the mayistrate shall 
award provisional possession in favour of liberty (that is, in favour of the party that 
asserts the man’s freedom). 

7. If a man finds that his timber has been used by another in building a house, or 
for the support of vines, he shall not remove it. 

8 But he shall have a right of action against the other for double its value. 

9. Between the first pruning and the vintage [the owner may not recover the 
timber by vindicatio?]. [Otherwise: And when they become peparaten, then they may 
be claimed by the owner.] 

10. Things sold and deliver€d shall nee become the property of the vendee until 
he has paid or otherwise satisfied the vendor. 
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11. Conveyance by bronze and scales (mancipatio), and surrender in court (in 
jure cessiv) are confirmed. . 
e e e 

TaBLeE VII.—Real Property Law. 


1. A clear space of two feet and a balf shall be left aypund every house. [That 
is to say, every two houses must stand at@east five feet apart. ] ° 

2. Boundaries shall be regulated (according to the com#nentary of Gaius) by the 
provisions of Solon’s Athenian code: [if a man plants a fence between his own land 
and his neighbour's, he shall not go beyond the bonntary line ; if he builds a wall, he 
must leave a foot of space; if a house, two feet; if he digs a ditch or a trench, h& 
must leave a space equal in breadth to the depth of the ditch or trench ; if a well, six 
feet ; and olives and fig-trees may not be planted within nine feet of a neighbour's 
land, nor other trees within five feet]. 

3. Conditions relating to villas, farms, and country cottages. 

4. A space of five feet between adjoining lands shall not be liable to usucapion. 

5. For the settlement of disputes as to boundaries, three arbiters shall be 
appointed, 

6. The breadth of road over which there is right of way is eight feet in the straight, 
and sixteen feet at the bends. 

7. The neighbouring proprietors shall make the road passable; but if it be 
impassable, one may drive one’s beast or vehicle across the land wherever one 
chooses. 

8. If one’s property is threatened with damage from rain-water that has been arti- 
ficially diverted from its natural channels, the owner may bring an action aque pluvie 
arcenda, and exact compensation for any damage hes property may sustain. 

9. The branches of trees that overshadow adjoining land shall be lopped to a height 
of fifteen feet from the ground. 

10. Fruit that falls from one’s trees upon a neighbour's land may be collected by the 
owner of the tree. 


Tabnie VITI.— Torts. 


1. Whoever shall publish a libel—that is to say, shall write verses imputing crime 
or immorality to anyone--- shall be beaten to death with clubs. 

2. If a man break another's limb, and do nut compromise the injury, he shall be 
liable to retaliation. 

8. For breaking a bone of a freeman, the penalty shall be 300 ases ; of a slave, 
150 ases. 

4. For personal injury or affront, 25 ases. 

5. [Accidental] damage must be compensated. [On the whole of this subject see 
Sell, Die Actio de rupitiis sarciendis der X11. Tofdn. This provision was followed up 
by the Ler Aquilia.] 

6. A quadruped that has done damage on a ncighbour’s land, shall be given up to 
the aggrieved party. unless the owner of it make compensation. 

7. He that pastures bis animals on a neighbour's land is liable to an action. 

8. A man shall not remove his neighbour's crops to another field by incanta- 
tions, nor conjure away his corn. 

9. For a person of the ave of puberty to depasture or cut down a neighbour's 
crop by stealth jin the night, shall be a capital crime, the culprit to be devoted to 
Ceres and hanged ; but if the culprit bet under the age of puberty, he shall be 
scourged at the discretion of the magistrate, and'be condemned to pay double the 
value of the damage done. 
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10. If a man wilfully set fire toa house. or to a stack of corn set wp near a house, 
he shall be bound, scourged, and burned alive ; if the fire rose through accident, that 
is, through negligerte, h@ shall make compensation, and, if too poor, he shall undergo 
® moderate punishment. 

11. If a man wrongfully fell his neighbour's trees, he shall pay a penalty of 25 ases 
in respect of each tree. e ® 

12. @ person committing theft in the AAght may lawfully be killed. 

13. But in the day-thne a thief may not be killed, unless he defend himself with 
& weapon, 

14. If theft be committed if the day-time, and if the thief be taken in the fact, 
Qnd do not defend himself with a weapon, then, if a freeman, he shall be seourged and 
adjudged ag a bondsman to the person robbed ; if a slave, he shall be scourged and 
hurled from the Tarpeian rock, A boy under puberty shall be scourged at the dia- 
cretion of the prietor, and made to compensate for the theft. 

15. A person that searches for stolen property on the premises of another, without 
the latter's consent, shall search naked, wearing nothing but a girdle, and holding a 
plate in his hands ; and if any stolen property is thus discovered, the person in posses. 
sion of it shall be held as a thief taken in the fact. When stolen property is searched 
for by consent in the presence of witnesses (without the girdle and plate), and found 
in a person’s possession, the owner can recover by action of furti concepti against the 
person on whose premises it is found, and the latter can recover by action furti oblats 
against the person who brought it on his premises, three times the value of the thing 
stolen. 

16. For theft not discovered in commission, the penalty is double the value of the 
property stolen. 

17. Title to property in stolen goods cannot be acquired by prescription. 

18. A usurer exacting higher interest than the legal rate of ten per cent. per 
annum is liable to fourfuld damages. 

19. A frandulent bailee shall pay double the value of the deposit. 

20, Any citizen may bring an action for the removal of a tutor suspected of mul- 
administration, and the penalty shall be double the value of the property stolen. 

21. A patron that wrongs his client shall be devoted te the infernal gods. 

22. If any one that has consented to be a witness, or has acted as scale-bearer (in 
mancipation), refuses to give his evidence, he shall be infamous and ‘acapable of 
giving evidence, or of having evidence given on his behalf. 

23. False witnesses shall be hurled from the Tarpeian rock. 

24. If one kill another accidentally, he ehall atone for the deed by providing a 
ram to be sacrificed in place of him.! 

25. For practising incantations or administering polsonvus drugs [the penalty 
shall be death]. 

26. Seditious gatherings in the city during the night are forbidden. 

27 Associations (or clubs) may adopt whatever rules they please, provided such 
rules be not inconsistent with public law. 


TaaLe IX.— Public Law. 


1. No laws shall be proposed affecting individuals only. 
2. The assembly of the centuries alone may pass laws affecting the caput of a 
citizen. 


1“ To depasture one’s crops by stealth was g cupital clime by the Twelve Tudles—a moic se" cle 
punishment than was inflicted in caeg of homicide."—Plin., Hist. Nat., 18,3, 12, Compare Table 
VIIL 9 (above). . 
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3. A judez or arbiter, appointed by the magistrate to decide a case, if guilty of 
accepting a bribe, shall be punished with death. — 

4, Provisions relating to the questors (or court appointe® for She investgation of 
cases) of homicide.-—There shall be a right of appeal from every decision of a judex 
(judicium), and from every penal sentence (poena). 

5. Whoever stirs up an enemy againg, the state, or betrgys a citizen to an enemy, 
shall be punished capitally. e id 

. No one shall be put to death, except after formal triaand sentegce. 


TABLE X.—Sacred Laine 


1, A dead body shall not be buried or burnt within the city. 

2. More than this shall not be done. The wood of the funcral pile shall not be 
smoothed with the axe. 

3. Not more than three mourners wearing ricinia,! one wearing a smal] tunic of 
purple, and ten flute-players may attend the funeral. 

4, Women shall not tear their cheeks, nor indulge in wailing. 

5. The bones of a dead person shall not be preserved for later burial, unless he 
died in battle or in.a foreign country. 

6. Regulations regarding [prohibiting ?] unction, drinking (banquets), expensive 
libations (of wine perfumed with myrrh), chaplets, and incense boxes. 

7. But if the deceased has gained a chaplet, by the achievements either of himself 
or of his slaves or his horses, he or his parents may legitimately wear such, in virtue 
of his honour and valour [while the corpse is ly ng within the house or is being borne 
to the sepulchre}. 

8. No person shall have more than one funeral, or more than one bier. 

9. Gold shall not be burned or buricd with the dead, except such gold as the teeth 
have been fastened with. 

10. A funeral pile or sepulechre for burning a corpse shall not be erected within 
nixty feet of another man’s house, except with his consent. 

11. Neither a sepulchre for burning nor its vestibule can be acquired by 
usucapion. 


TABLE XT.—Sv 


1. Patricians shall not intermarry with plebeians, 


TaBLe A TI.—SuPrplrEMENTARY, 


1. An action of distress shall lie, on default of payment, against the purchaser of 
a Victim, and also against the hirer of a beast of burden that has been lent for the 
purpose of raising money to spend on a sacrifice. 

2. If a slave commit a theft, or do any other injury, the master may, as an 
alternative to paying the damages assessed, surrender the delinquent. 

3. If any one wrongfully obtain possession of a thing that is the subject of litiga- 
tion, the magistrate shall appoint three arbiters to decide the ownership ; and, on 
their adverse decision, the fraudulent possessor shall pay as compensation double the 
value of the temporary possession of the thing in question. 

4. A thing whose ownership is the subject of litigation shall not be consecrated to 
religious purposes, under a penalty of double its value. 

5. The most recent law repeals all previous laws that are inconsistent with it, 


CS 





1 Ricintum, a small square sheet of woollen cloth, doutféd and wrapped over the bead and 
ehoulders ; a mourning dress assumed more especially by females, 
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Magistrate and Fudge.—The law was administered publicly in the forum 
by the magistrate (that is, in the early times of the republic, the consul, or, 
as he wa® at first ham®@d, the pree‘or) and the judex or arbiter. The magis- 
trate, the personal state-representative of the law, having heard a case stated 
before him, declared the law on the subject, and instructed the judea on 
what lings to proceed m the investigati@n of the merits. The judex heard 
the evidence, and delivered judgment, which was enforced by the authority 
of the magisfrate. The proceedings before the magistrate were called 7xs, 
and were said to take placee jure; the proceedings before the judex were 
éalled judicium, and were said to take place zz judicio, The two functions 
were kept distinct, with but few exceptions, down to the general introduction 
of the judicia extraordinaria in the reign of Diocletian, at the close of the 
third century after Christ (A.p. 294). “To that separation the private law of 
Rome was indebted for its logical clearness and practical precision.” 

Criminal cases involving the caput of a citizen were decided by the 
comitia centuriata. The right of appeal from the sentence of a magistrate 
affecting any of the elements of the caput, was established and contirmed by 
successive Valerian laws. ‘The magistrate summoning the assembly was the 
accuser, and the defendant pleaded his own cause, being sometimes assisted 
by his nearest relations. No professional assistance was afforded till more 
than a century before the end of the republic (bc. 149). But subject to 
the prisoner’s right of appeal, the consul might sentence him to be flogged, 
or even to undergo a severer punishment. 

Statute-Process (Lests Actiones).— The law did not go abroad to take con- 
cern in a civil dispute, except in so far as it authorised the plaintiff to compel, 
in the presence of a witness or witnesses, an unwilling defendant to come 
before the magistrate. If there was no witness at hand, or if the plaintiff 
was not strong enough to make the arrest, or if the defendant could contrive 
to make off, the law did not stir in aid of the aggrieved party. A defendant 
might also avoid immediate appearance by obtaining some friend of equal 
social standing with himself to act as his bail. And when both parties at 
length appeared before the magistrate, the procedure wore the aspect of a 
voluntary arbitration. In reality, however, the reference to arbitration was 
compulsory; for, the parties having invoked the decision of the law, 
the civil jurisdiction at this point asserted itself. The earliest mode of 
settling disputes, the trial by battle, had fallen away into the symbolical 
mock-combat preceding the most essential stage of the sacramen/um, 
namely, the wager; and in order to decide the wager, the law prescribed 
that the case should be investigated and pronounced upon by an arbitrator 
(judex). The first step had been taken in civil jurisdiction, and the first 
judges were simply arbitrators. 

The forms of procedure in an action at law were called /egts actzones 
(“statute-process,” Mr Poste translates the expression), either says Gaius, 
because they were appointed by statute before the days of the prztor’s 
edict, or because they followed the letter of a statute, and were as incapable 
of variation in form as law. So rigid were they that, if a man brought an 
action against another for cutting down his vines, and in lis action called 
them vines, he was nonsuite4, because he ought to have called them /rees, 
for the Twelve Tables, from which “the right of action was derived, speak. 
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not of vines, but generally of trees. (G.1v. 11.) They are fully described 
in Book Iv., Law of Procedure. 

These legis actiones were not permitted to be ufed By any bét Roman 
citizens. They required the parties to appear personally in court ; but an 
assertor Hbertatis was allowed to claim the freedom of a person alleged 
to be unjustly held as a slave. Tye maintained n absolute rigidity of 
form. They exhausted the cause of action, in any event whatever—even 
if the case ended in a nonsuit on the slightest technical error. *The sentence 
commonly awarded the subject in dispute, and Sot damages. 

Even with the publication of the Twelve Tables, and the settlement of 
the forms of procedure. the plebeians remained at serious disadvantage. 
Between the rigidity of the forms and the inability of plebeian suitors to 
adapt their particular cases to them, it was but too easy for justice to mis- 
carry. Besides, the calendar was in the hands of the pontiffs—-that is to 
say, of the patricians, who sedulously preserved the mysterious knowledge 
of the days when it was lawful for the magistrates to sit in court (dzes fasiz). 
The veil was not lifted till a century and a-half after the date of the Twelve 
Tables. 

Fus Civile—When we speak of the Roman Civil Law, we mean the 
whole system of usages and rules of private law adopted by the Roman 
people ; their jus frtvatum as opposed to their jus pudblicum (including 
Criminal and Sacred Law). The Corpus Juris Civilis as left by Justinian 
was the result of a gradual modification and enlargement of the code of the 
Twelve Tables, under three great influences—the Jurisconsults, the Pretor, 
and Legislation. The institutional definition of the jus c’vi/e as the peculiar 
law of Rome, in contrast with the jus naturale and jus gentium, is a mere 
philosophical flourish ; by late writers 7s crv7/e was confined to the responsa 
prudentum alone; what the Roman jurists had chiefly before their mind when 
they used the expression was the old law of the Twelve Tables, as contrasted 
generally with the newer developments of the jus honorarium. 


CHAPTER III. 


FROM THE TWELVE TABLES TO THE CLOSE OF THE 
REPUBLIC (Bc. 449-31). 


I. POLITICAL DEVELOPMENTS. 


ATRICIANS and Plebvians.—lf the purpose of Appius Claudius was 

to effect a reconciliation of the hostile orders in the state, the well-meant 
attempt proved a complete failure. Inveterate patrician selfishness ard 
pride stood opposed by well-grounded plebeian aspiration and distrust, and 
there was no afternative but to fight the matter out to a conclusive issue. It 
was a great achievement for the plebeians to have extorted from the patri- 
cians the publication of the laws, and to have secured at least formal 
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admission to the decemvirate, then the highest office in the state. But the 
abolition of the decemvirate and the re-establishment of the consulship and 
the tribuneship was a®step backwards, which it was necessary to re 
The negative influence of the tribuneship, even when supplemented by the 
occasional assumption of independent authority on matters of excey tional 
urgency touching the privileges of the*plebeians, must be advanced to a 
regular and equal positive influence in “legislation and in the administration 
of the law. ° 

In B.C. 445 a very imporeant breach was made in the exclusive patrician 
barriers by the passing of the Canuleian law legalising the inte: marriage of 
patricians and plebeians. The prohibition of the conzdium in the Twelve 
Tables was certainly not a new enactment, but only the record of an institu- 
tion as old as Rome itself. By the concession of the conudéum, it was open 
to plebeians to share in the peculiar religious observances of the patrician 
caste, and in the ausficza by which was ascertained the will of the gods (nat 
to mention the will of the patrician magistrates) in respect to the Roman 
state. The levelling effects of this legal mixture of patrician and plebeian 
blood, socially and politically, are not to be easily over-estimated. But the 
political results, the removal of intolerable political disabilities, formed, 
beyond all other considerations, the aim and object of the plebeian con- 
tention. 

The political conflict continued to rage. Every inch of ground was dis- 
puted with the utmost pertinacity. The great policy of the patricians was, 
while satisfying temporarily the formal claim of the plebeians, to reserve as 
much as they possibly could of the actual substance of the supposed conces- 
sion. Thus the persistent plebcian demand for admission to the consulship 
led to the successive separation from the original consular functions of all 
those duties that originally appertained to the quivstors, the censors, the 
pretors, and the curule zdiles. In process of time, however, the plebeians 
gained admission to every one of these offices of state. The quastorship 
was opened to them, formally in B.C. 421, actually in B.C. 409 ; the consul- 
ship in B.C. 367; the curule-adileship in B.C. 3066; the dic atorship in 
B.C. 356 ; the censorship in B.C, 351 ; and the pretorship in B.C. 336. By one 
of the Licinian laws of B.c. 367 the charge of the Sibylline books was trans- 
ferred from duumviri to decemvirt, half of whom were to be plebcians; and 
by the Ogulnian law of B.C. 300, four of the eight pontiffs and five of the 
nine augurs were henceforth to be plebeians. The complete triumph of the 
plebeians was achieved in B.C. 287, when the Hortensian law enacted that 
the resolutions of the assembly of the tribes should be directly, without modi- 
fication or control or delay, binding on the whole Roman people. From this 
date the reconciliation and fusion of the two orders, which had been pro- 
gressing more or less slowly amid the internal conflicts of the preceding 
century and a half, issued in a great expansion of national prospcrity and 
victorious conquest. 

The Restored Tribuneship and the Assembly of the Tribes.—In BC. 449, 
immediately upon the re-establishment of the tribuneship, the privileges of 
the plebeians were confirmed by the deges Valeria et Horaticr, passed by the 
comitia centuriata on the prpposal of the consuls Valerius and Horatius. By 
one of these laws it was enacted that henceforth the resolutions of the comztea 


gain, 
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tributa ( plebiscita, also called /eges tribunicia, and simply and commonly 
deges) should be binding on the whole people. As yet the confirmation of 
the Zatres (or the senate) would seem to have beet esfential ir®order to 
give the force of law to the plebiscites; but in B.c. 339 one of the leges 
Publiie practically annulled this check, and the /ex Hortensia of B.C. 287 
removed it altogether.’ By a sétond Valerian-Moratian law fhe right 
of appeal was also renewed, under the severest sancions ; whoever should 
procure the election of a magistrate from whose sentence “there should 
be no appeal was threatened with outlawry and death. The plebeians 
were thus confirmed in their right of appeal from the decision of @ 
patrician magistrate to the assembly of the tribes.2 A third provision 
revived and confirmed by law the sacred and inviolable character of the 
tribunes and the wdiles, with whom were now joined in sacrosanctity the 
legal officers called judices decemutri, or judices and decemviri.* 

The expulsion of the kings and the establishment of the republic would 
seem to have had a considerably disturbing effect on the condition of the 
local tribes, for in B.C. 495 twenty-one tribes were constituted. With the 
extension of the Roman territory new tribes were from time to time added. 
In B.C. 241 there were thirty-five tribes, and this number was never after- 
wards changed. For the Ler Fula of bc. goand the Ler Plautia Papiria 
of B.C. Sy, In so far as they enacted the creation of eight or ten new tribes for 
the enrolment of the citizens of the newly admitted Italian states, were 
immediately superseded by the Lev Su/picra of B.C. 88, which distributed the 
Italian citizens amony the existing tribes. 

Although the coma tribufa was limited to the infliction of a fine, and 
cases involving the caput of a Roman citizen were reserved for the judgment 
of the comutra centurtata, the judicial authority exercised by the assembly of 
the tribes might readily enough be turned to the heavy punishment of 
obnoxious patricians. Not only do the tribunes exercise the right of in- 
tercession against objectionable acts of the highest magistrates or or- 
dinances of the senate, but the senate itself appeals to the tribunes to 
control the action of the consuls. In B.C. 431 the tribunes, on the appeal of 
the senate, compelled the consuls, under a threat of imprisonment, to comply 


1 Liv. iii, 65; viii. 12. Mommsen distinguishes the comitia trihuta from the 
concilium plibis. He holds that an enactment of the comitia tributa was always 
designated Jer, while a plebiscitum was always and only a resolution of the concilium 
plebis, That the lee Vulerca-dforatia established the comitia tributa, and that the lez 
Publilia invested it with power to legislate under the presidency aod on the proposal 
of the pretor, That the lex Hortensia applied to the concilium plebis, rendering its 
enactments binding on the whole of the citizens without the necessity of the approval 
of the patres. See Momimsen, Rom. Forsch., I. 163-6, 200-1, 215-17. Also Muir- 
head, Gaius, i. 38, note 2. As to patres, see p. 13, note 1. 

2 Some scholars consider that the /ex Valeria of B.c. 509 gave the prorocatio to the 
patricians alone, and that this ler Valeria et Horatia extended it for the first time to 
the plebeians. But compare p. 13, note 3. A lex Valeria of B.c. 300 re-enacted 
the right for theahird time. 

3 Whether the two words (Liv. iii. 55) should ge read together or separate is 
matter of endless dispute. See further undef Centumviri, p. 49, below. 
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with a decree of the senate and appoint A. Postumius Tubertus dictator. 
The official right of the tribunes to appear in the senate, and to take part in its 
discussion§, is at length atknowledged. It was probably about B.c. 394 that the 
action of the tribunes became considerably hampered by the power of a single 
member of the college, instead of the majority as before, to render void a 
resolutiongof his colleag@es. This checl¥, so useful for patrician purposes, 
was not removed till it was overborne by Tiberius Gracchus. ‘The office did 
not Cease to exist on the achievement of equality of legal security, or even of 
political privileges. For two eenturies following the Hortensian law of B.C. 
287 the tribuneship was the most powerful office in the state, and enforced 
the resolutions of the comitia tributa, which now took copnisance of public 
interests ofevery kind. Then came a temporary reverse : by the dex Cornelia 
of Sulla the tribunes were stripped of all their powers excepting the original 
Jus intercessionis alone. In B.C. 70, however, they were restored to all their 
former rights and privileges by Cn. Pompcius. In the latter period of the 
republic the selection of tribunes was in the hands of the senate. And 
during the last struggles of the republic their action was more energetic and 
more corrupt than at any former period of their existence. But on the rise 
of the personal predominance of Julius Civsar, the office sank into a feeble 
and humble dependence, whence it never emeryed thercafter. 

The Consulship.— The desperate strugule for the admission of plebeians 
to the consulship went on for about cighty years, B.C. 445 to B.C. 367, when 
the éex Licinta enacted that one of the consuls should bea plebcian. The 
first compromise extorted from the patricians was the concession of liberty 
to the comiztia centuriata to elect, in place of consuls, “ Military Tribunes 
with Consular Power ;” but at the same time the patricians reserved the 
most highly prized consular functions, assigning them to a new department, 
the censorship, administered by patrician officers. During those eighty 
years, the patricians contrived to have consuls elected no less than twenty- 
three times. On the compulsory admission of the plebeians to the consulship 
in B.C. 367, the patricians again reserved certain consular functions to be 
performed by patrician officers solely,—the prators and the cur ule zdiles. 
Pre ently, of course, they developed their old tactics, and in onc-half of the 
years B.C. 355 to B.C. 342, they elected both consuls from the patrician ranks. 
In the last-mentioned year, however, the dex Lzcinza was re-enacted, with 
the further concession that both consuls might be chosen fromm the plebeians. 
Further resistance on the part of the patricians proved wholly fruitless. 

Consular Tribunes (Tribunt Militares consulari potestale, or tmperto).— 
In B.C. 445, C. Canuleius, the tribune of the plebcians that proposed the law 
for permitting conudium between patricians and plebeians, also proposed a 
law declaring plebeians eligible for the consulship. To this the patricians 
opposed a fierce resistance, but at length they prudently turned the attack 
by a concession that wore the appearance of reality, while intended to be 
little more tlan merely formal. In B.c. 444 it was agreed that the cométia 
centuriata should in each year elect either consuls, as usual, or, in their 
place, magistrates called “Military Tribunes with Consular Power,” who 
should be equally eligible from both patricians and plebeigns. It would 
seem, however, to have laig with the senate to decide which of the two 
classes of magistrates should be appointed in each year. Further, the 
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“Consular Power” was very far from complete ; the consul’s functions m 
connection with the census being detached and relegated to a new patrician 
office—the Censorship. The number of the ae tfibunes Was at first 
three ; from B.C. 426 to B.C. 406, it was (except on two occasions) four ; mn 
B.C. 405 it was increased to six; and when we sometimes hear of eight, this 
number most probably includes thé censors, who divided with th¢ consular 
tribunes the functions of the consulship, and were rggarded as in a manner 
their colleagues. Apparently one place at least was always reserved for a 
patrician, perhaps the one charged with the a@ministration of justice,—the 
forerunner of the prietorship. At the first election, in B.c. 444, one plebeiah, 
if not two, happened to get elected, but the election was soon discovered to 
be invalid through some irregularity of procedure, ana the plebeians were 
promptly replaced by patrician magistrates. During the next forty-four 
years, down to B.C. 4c0, not a single plebeian was elected consular tribune ; 
and during those years consular tribunes were elected only twenty-three 
times, while in the thirty-five ycars B.C. 444 toa 409, consuls were elected 
twenty times. From B.c. 400 onwards, great tides of popular feeling bore 
plebeians into office. But the modes of controlling and thwarting the 
popular will were numerous, and the patrician policy was thoroughly un- 
scrupulous and was worked by a well-tried organisation, so that the equality 
of political privileges remained purely nominal, except for the occasional 
outbursts of plebcian agitation, until the first of the Licinian laws in 
B.C. 367 opened the consulship to the plebeians, sweeping away the con- 
sular tribuneship, and breaking down the long and disgraceful pre- 
dominance of the patricians. The first plebeian consul was elected in 
B.C. 366. 

The Censorship.—The severance from the consulship of the duties of the 
consul in connection with the census was an astute move in maintenance of 
patrician influence. The consuls, holding the census, regulated the military 
service of every citizen, and carried out the quinquennial revision of the list 
of voters in the comttia centuriata, which was accompanied with the perform- 
ance of the solemn sacrifice of the /ustrum; and they nominated new senators. 
Such far-reaching and even sacred powers the patricians could not endure to 
commit to the hands of the consular tribunes, who might be mere plebeians, 
and accordingly they contrived to reserve them under patrician control. 
The censorship was established in B.C. 443. The censors, two in number, 
were elected by the comstia centuriata. At first they held office for five years 
(dustrum), the stated period intervening between two registrations ; but in 
B.C. 434 it was enacted by the /ex 2 wiz/ia that they should hold office for one 
year and a half only, the office remaining vacant for the rest of the five 
years. The first plebeian censor was elected in B.C. 351, almost a century 
after the institution of the office. The way was now open for the easy admission 
of plebeians to the senate. In B.C. 339 one of the /eges Pudlilieg provided 
that one of the two censors must be a plebeian ; but it was not till B.C. 280 
that the solemn sacrifice of the /wstrwm was performed by a plebeian censor. 
In addition to the original and extremely important duties of the Registra- 
tion the censome, in process of time, undertook the general oversight ot public 
morals, punishing such improper conduct as thedaws did not provide against. 
“ Not only gross breaches of morality in public and private life, cowardice, 
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sordid occupations, or notorious irregularities, fell under their corrective dis- 
cipline, but they were in the habit of denouncing those who indulged in 
extravagaift or luxufious habits, or who, by the careless cultivation of their 

estates, or by wilfully persisting in celibacy, omitted to discharge obligations 

held to be binding on every citizen.” (Ramsay, Roman A ntiguities, p. 168.) 

They alsogsuperintended@certain of the artfangements for the collection of the 
revenue, fixing the amoynt of property-tax each citizen should pay, and at a 
later period framing the leases or contracts on which the greater part of the 
imposts were farmed out to @ontractors. Finally, they exercised a general 
st@perintendence of public works ; making the contracts and overseeing the 
execution of new undertakings, and keeping in good repair all existing build- 
ings and other works. After a vigorous existence of some four centuries, the 
censorship was first directly attacked by a dex Clodia, B.C. 58, and, although 
this was repealed a few years later, the office fell into abeyance during the civil 
wars, and, after a fitful revival, virtually expired. Under the empire, the title of 
censor was assumed by some of the emperors, while the emperors generally 
acted as prefect: morum, regulating the public morals and choosing the new 
senators. 

The Pretorshif and the A:dileship are reserved for the separate heading 
—The Fudicial Officers (page 34). 

Progress of Roman Conquest.—Leaving on one side for a little the 
magistracies and other offices most nearly concerned with the administra- 
tion of justice, we will briefly recapitulate the chief steps that led to the 
universal sovereignty of Rome. From the union of the two orders on the 
basis of an equality of rights in B.C. 367 dates the beginning of this world- 
wide supremacy. In B.c. 338 Latium was subdued ; the Samnite wars already 
begun in B.c. 343, raged, with but two short intervals, till B.C. 290, when the 
superiority of the Roman arms was acknowledged ; and the short struggle 
of Southern Italy under the leadership of Pyrrhus (B.C. 280-275) was soon 
followed by the submission of the whole of Italy to the dominion of Rome 
(B.C. 264). The position of Sicily at once led to the Punic wars. In the 
first struggle (B.C. 263-241), Rome stripped Carthage of Sicily and the Lipari 
Islands ; in the second (B.C. 218-202) she broke the power of her -ival, who 
kept the peace for half a century thereafter, and was finally ruined in the 
third war (B.C. 149-146). During the Punic wars, Rome had also turned her 
arms against enemies in other quarters. Cisalpine Gaul was reduced toa 
Roman province in B.C. 222, and the rebellious spirit of the inhabitants was 
completely quelled in B.c. 191. The alliance of Philip V. of Macedon with 
Hannibal (B.c. 215) suggested to the Romans the conquest of the Eastern 
world. The three Macedonian wars (B.C. 214-205, 200-197, 181-168) reduced 
Macedon and Greece to provinces of Rome. The Syrian war (8.C. 192- 
184) grew out of the early stages of the Macedonian wars; and con- 
temporaneous with the eastern struggles were still more serious difficulties 
in Northern Italy and Spain. On the fall of Numantia in B.C. 133, Rome 
was supreme over all the lands of the Mediterranean coast, from the 
Pillars of Hercules to the monarchies of Asia Minor. Syria, and Egypt. 
Later she turned her attention to Transalpine Gaul, which,was at length 
finally subdued by Czsar ‘5.c. 58-50). The civil wars of the last half 
century of the republic were the assertion of personal power backed by 
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military force, which presently led to the downfall of the republic and the 
undisputed supremacy of Octavian (Augustiis) (B.c.91). @ © 

In B.C. 51 there were fifteen provinces, and in B.C. 31 there were twenty- 
four to divide between the emperor and the senate (or the people). About 
half were governed by proconsuls,and half by propretors ; the consuls and 
prators being sent out with renewefl zmperium, after their year’s “service at 
home. The provinces were assigned by lot or by a common *understanding 
among the consuls and among the pretors, orgy the senate ; the more dis- 
turbed or threatened territories being allotted to the consuls. ry 

Extension of the Roman Citizenship.—The full Roman citizenship (jzs 
civitatis) included certain public and private rights. The public rights were 
commonly expressed as suffragium et honores—the right of voting in the 
popular assemblies, and the right of being eligible to all public offices, civil, 
military, and sacred. To these may be added a third—the right of appeal 
from the magistrates to the assemblies’ in all cases involving the caput 
(jus provocationis). The private rights were conubium and commercium. 
Conubium, the right of contracting a regular marriage, such that the 
children of it should be born into the privileges of the father, was the basis 
of the domestic or family law. Commerctum, the right of making contracts, 
of acquiring, holding, and transferring property of all kinds, according to 
the law of Rome, was the basis of commercial intercourse. Citizens in the 
full enjoyment of all these rights were céves oftimto jure; citizens in posses- 
sion of the private rights alone were c/ves non optimo jure. Inthe earliest 
times the patricians alone were citizens in the fullest sense, and we have just 
seen how the plebeians, who possessed at first only the comumerciun: and a 
limited conudium, at length, after a prolonged series of severe struggles, 
gained the rest of the rights, one after another, and placed themselves on an 
equal footing with the patricians. 

In early times, all men outside the Roman state were enemies and 
barbarians ; a free man that was not a Roman citizen was a foreigner or 
alien (fercertnus). By-and-by, however, the application was contracted, and 
peregrini were free aliens in some sort of connection with Rome. In the 
early days of the city, such persons may have been drawn to it by trade, or 
by other ties; or, at a later period, the Roman power may have been 
extended over the territory they were settled in, or it may have drawn into 
alliance the free states of which they were free subjects. Roman citizens 
also might lose their citizenship and fall into the condition of aliens. Under 
the republic, aliens had no part or lot in the rights of Roman citizens, political 
or civil, now enumerated. They were not even allowed to wear the national 
dress (¢ega), and they might be expelled from the city,—as indeed they were 
expelled in B.C. 127 and 66. For along time they could not appear in a 
court of Jaw in person, but could sue and defend only as represented by a 
Roman citizen, under whose protection they had placed themselves ( Jatronus) 





1 The Twelve Tables (IX. 2) expressly provided that such trials should be held 
before the com@ia centuriata alone. It is not easy, however, to believe that the 
plebeians would have long endured that a Mebeian qpould not have the right of bring- 
ing his appeal before the assembly of the triBes. Compare Ramsay, oman Antiquitus, 
pp. 287-8. 
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—a quasi-revival of the clientship of old. Towards the end of the first Punic 
War, about B.C. 247, however, the increasing number of aliens and the 
enlarged amount of leg&l business led to the establishment of a special alien 
court under the Pretor Pereerinus,: for the settlement of suits between 
citizens and aliens and between aliens and aliens. Hence grew up the body 
of rules constituting theeyus gentium, ana defining the legal rights of aliens. 

A iniddle position petween the céi’s and the peregrinus was occupied by 
the Latinus. ° The kindred Romans and Latins had for long remained in 
close friendly relations. Tosvards the end of the regal period, Rome had 
ssood at the head of the Latin confederation, and the Latin states pro- 
bably possessed at least the commercium. During the century and a 
half’s existence of the Latin League formed by Spurius Cassius in the 
early years of the republic (B.C. 493), many Latin municipal towns and 
colonies enjoyed the private rights of Roman citizenship. The disaffec- 
tion that ended in the subjugation of Latium led to the various indi- 
vidual treatment of the conquered cities, which were received into the 
Roman alliance on such terms as their individual behaviour seemed to 
justify. In course of time no doubt the cities that had been more harshly 
dealt with would gradually recover the privileges they had lost. It may be 
stated broadly that the Latins possessed the commercium, but not the 
conubium (except by special grant). Probably at the date of the Social War 
the Latin privileges generally included the right of obtaining citizenship, on 
condition of one’s having held a magistracy or post of honour in one’s native 
town. At any rate, when the full citizenship was after that event extended to 
the whole of Italy, these privileges began to be extended to certain remoter 
Roman subjects that were not Roman citizens, under the name jus Ladi, or 
Latinttas, or simply Latium. 

In the very earliest times the number of patrician ¢¢ves was increased by 
the accession of aliens, on whom the king, with the consent of the comztia 
curiata, conferred the citizenship either individually or as members of 
a community. The same principle was acted on during the republic, the 
citizenship being conferred by an express law upon individuals and commu- 
nities that had deserved well of Rome. When personal superic ity came 
to be in the ascendant, an express law was dispensed with, and Marius, 
Pompcius, Sulla, and Cesar exercised a delegated or an assumed power to 
confer the citizenship at their discretion. Sometimes not the full citizenship, 
but only the private citizenship (c7z7/as sine suffragio) was conferred, as in 
the case of Care, in B.C. 390, and of Acerra:, in B.C. 332. 

The Italy of the late republic was not a compact nation, but rather an 
aggregate of civic communities, without much uniformity of privileges or 
unity of feeling. The policy of Rome in respect to her Italian subjects has 
been summed up in the two words—isolation and self-government. She 
fostered the feeling of local patriotism, and conceded varying measures of 
home rule and privileges of citizenship, as well as imposed imperial burdens. 


1 Ramsay notes (after Becker) that the title prelor peregrinus first occurs in in- 
scriptions of the reign of Trajan. In old laws the Alien Pretor is @dicated by the 
expression pretor qui inter peregginos (and inter cives et pereyrinos) jus dicit, and the 
Urban Preetor is similarly spoken of as p*etor qui inter cives jus dicit. 
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The colonies formed the most effective instrument to her hand. They 
constituted a friendly and commanding nucleus in the very heart of the 
strongest towns of the conquered states; they are d@scriped by Gcero and 
Livy as garrisons, fortifications, and watch-towers ( presidia, propugnacula, 
specule), Besides this, they diffused Roman ideas, and familiarised the 
people with the Roman language and institutions ; tgey reared good soldiers 
for the Roman armies ; and they reli€ved Rome from the severe pfessure of 
a poor, excessive, and discontented population. Thé foundation charter of 
each prescribed the imperial burdens to be borne and the contingent of troops 
to be furnished by it. The Colonie Civium Romanorum (including the 
Colonia Maritima) retained all the rights and privileges of Roman citizens, 
although their public rights were really in abeyance. The Colonie Latina, 
however, possessed only a partial private citizenship ; they had commerczum, 
but not conudium in the full sense, conveying to the children the rights of the 
father; as they consisted of citizens of Rome, as well as of Latin states, such 
Roman citizens as joined them lost their public rights and somewhat more. 
In all cases the government was a miniature of the government at Rome. 
The old inhabitants would be compelled to submit to the laws of the new 
settlers, and, if they did not drive out the colony, would gradually draw 
towards it in some sort of union. The municipal towns (#unzctpia) of the 
olden time, down to the reduction of Latium, enjoyed, under a treaty of equal 
alliance, the private rights of Roman citizenship (with modified conudzum) at 
Rome ; the citizens of such towns might exercise these rights, and were liable 
to the corresponding obligations, and hence the name (mumia, capere). After 
the subjugation of Latium, the foreign policy of the municipal towns was 
now merged in the supremacy of Kome, and the citizens either possessed the 
private citizenship alone (auantcipia sine suffragio), or, being enrolled in a 
Roman tribe, were able to exercise the fuil citizenship at Rome (s#uaicipia cum 
suffracio). In both cases the municipal towns were self-governed, and their 
imperial obligations were fixed by the terms of their treaties of alliance. It 
is probable that these commonly included a certain contingent of troops, with 
field pay and equipments. With the general conferment of the full citizen- 
ship after the Social War, the municipal towns all became municipia cum 
suffragio, and preserved but few marks of difference from colonies. The 
peculiar characteristic of the Prefectures (prefecture) was that they did not 
elect their own chief magistrate, who was annually sent out from Rome. His 
designation was prefectus jurt dicundo. Subordinate to the colonies, muni- 
cipal towns, and prefectures were the outlying market-towns and villages (fora, 
conctliabula), Wefore the Social War the citizens of all the Italian states 
in alhance with Rome that did not possess the full citizenship were called 
Soctt, the chicf of whom, the Latini of Latium and of the Latin Colonies, were 
usually named specifically in the general designation—Svczi ef nomen 
Latinum. 

In B.C. go, at the close of the Social War, the Jer Fudlza gave the full 
citizenship to the Latini and the federate states (Socz7). Next year, B.C. 89, 
the dex Plautia Papiria opened the citizenship to all such aliens as were 
citizens of the federate states. Thus the great mass of the Italians were 
admitted to the Roman franchise. Tlfe privileges of the Latins, who formed 
the chief clement of the federate staten were then gradually extended to the 
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provinces. In B.C. 89 the lex Pompeia, which probably conferred the full 
citizenship on the Cispadani, gave Latinitas or jus Latié to all the towns of 
the Transpadani. 8 ® 

But a full citizen might lose his privileges, either wholly or in part. He 
might be sold into slavery for various offences against military discipline, or 
for wilfully avoiding regmwtration in order to exempt himself from taxation. 
The provision of the Twelve Tables empowering a creditor to sell his debtor 
into slavery was abrogated by the ex Partelia (B.C. 325 or 313): and for the 
enslavement ofa thief caugiet in the act, also prescribed by the Twelve 
‘Tables, the Prator substituted the penalty of fourfold restitution. A citizen 
taken prisoner by the enemy fell into the condition of a slave: his civil 
rights were in abeyance ; but on his return home he recovered his rights by 
Postliminium (or pus postliminil). A citizen that was admitted a member of 
‘any other state thereby divested himself of his Roman citizenship, and became 
invested with such privileges as his new state possessed in relation to Rome. 
We have just seen examples in the case of Roman citizens joining Latin colonies, 

On the other hand, slaves might rise from the condition of mere picces of 
property to the enjoyment of the franchise. In early times the slaves were 
few ; but, as the Roman territory was extended, and prisoners were taken in 
war, they increased rapidly, and towards the close of the republic, they per- 
formed nearly all the agricultural work, filled nearly all the trades, and 
swarmed in the houses of the wealthy. The oppression of the slaves led to 
the rise of the avriculiural labourers in Sicily in B.C. 135-132, and B.C. 103- 
gg, and of the Gladiators in Italy in B.c. 73-71. Although a slave could not 
own property, yet if he had been allowed to hoard up his savings (prculium), 
he might at length purchase his freedom. ‘Ihe state itsclf sometimes re- 
warded slaves with freedom in respect of lony or peculiarly important ser- 
vices ; the most signal case was the manumission of 8000 slaves in B.C. 214 
for distinguished bravery during their exceptional service in the army after 
the disaster at Canne. 

When a slave had been manumitted in a legal form, he thereby became 
invested with the plebeian franchise. There secms, however, to have been 
much difficulty in satisfactorily disposing of the freedmen in tribes. (riginally 
they were confined to the four city tribes, but in B.C. 312 they were distributed 
among all the tribes, an arrangement that was reversed in B.C. 304, and (for 
either this reversal had not been actually carried out, or it had been itself 
reversed) again in B.C. 220; in B.C. 169 they were enrollcd in one of the city 
tribes (776s esquilina), determined by lot ; and finally, about B.c. 116, a law 
of AEmilius Scaurus restored them to the four city tribes, where they re- 
mained, in spite of further attempts at redistribution, till the end of the 
republic. It was long before the taint of blood ceased to bar the way of the 
freedman to social advancement. It took two gencrations of purification 
before a man of servile origin could face public epinion as a candidate for 
the plebeian tribuneship. Appius Claudius, who had distributed the freed- 
men among all the tribes in B.C. 312, was considered to have polluted the 
Senate by admitting the sons of freedmen in the same year of his censorship. 
In the time of the civil wars, the Senate was overrun with fmeedmen. The 
safe and profitable disposal af the voting power of freedmen was always a 
matter of the first consideration. > 
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Il. THE JUDICIAL OFFICERS. 


@ 
1. The Pretors and the Acdtles. 


The Pretor.—As the patricians were gradually compelled to share their 
power and privileges with the plebeians, they clung®with desperatg tenacity 
to the exclusive control of the administration of justige. The przetorship, as 
we have already seen, was created for the special purpose of tescrving this 
cherished control when the rest of the consulae functions were shared with 
the plebeians under one of the Licinian laws (B.C. 367), and it was the last 
stronghold of patrician exclusiveness to yield to the steady determination of 
the plebcians (8.C. 337). 

For about a century and a quarter there was only one pretor. The increase 
of the Roman population, however, the expansion of judicial business, and 
the unavoidable recognition of aliens by the law, led to the appointment of a 
second pretor in Bc. 247. The original prictor now continued to administer 
justice between citizens and citizens alone; he was called the City Preetor 
(Praetor Cybanus or Crbis\, and was said to hold the city province, lot, or 

Jurisdt tio. The new prictor administered justice between citizens and aliens, 
and between aliens and aliens ; he was said to hold the alien province, lot, 
or gurisdictio, and (in late times, if not originally) was called the Alien or 
Foreign Practor (Pretar Peregrinus) Ve, too, exercised his functions in 
the city ; the provincial administration being provided for by the creation of 
two more prvtors in B.C, 227 to go out as governors to Sicily and Sardinia, 
and of yet two more in B.C. 197 for the two divisions of Spain. Usually the 
two home prvtors cast lots for their respective provinces, but sometimes the 
Senate distributed all the practorian provinces at their discretion. The City 
prietorship was always considered the highest prize. When the alien praetor 
was sent out to lead an army, his judicial duties devolved upon the city 
prvtor, who never took the field except in the most pressing emergencies. 
But about pc. 144, shortly after the establishment of the Ouestrones Per- 
petuc, all the prectors were detained at Rome, two of them as presidents of 
the civil courts, the rest as presidents in the criminal courts. 

The pravtors were annually elected by the Comitia Centurtata. They took 
rank neat to the consuls, and indeed, from being elected under the same 
auspices, they were popularly styled colleagues of the consu's. They were 
the highest judicial magistrates. The city praetor ranked first, as supreme 
civil judge. In the absence of the consuls from the city, he was charged with 
all their functions, except that he could not name a dictator or preside at the 
consular or prictorian elections. 

The Prator's Edict. A\\ the principal home magistrates (consuls, prators, 
gediles, quiestors, censors) as well as the provincial governors and the pontiffs, 
were accustomed to publish edicts (ea#ctz), or public notices, in reference to 
such remarkable events or important duties as required their official atten- 
tion. An edict might be issued in reference to a single matter only, or it 
might be a statement of a new magistrate’s general principles of administration. 
Such a generaé edict was prized as removing in a great measure the evils 
of uncertainty, and it became the custom for a pagistrate, on entering office, 
to publish his official principles in thts form. It was called an easctum 
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perpetuum, in contrast to temporary or occasional proclamations. Not only 
was it magle knowg byeoral announcement, but it was inscribed on white 
tablets and fixed up in the forum in such a position that everybody might 
read it with ease. The edicts published by the city and alien privtors, and 
by the curule ediles, sqfting forth the rules they proposed to observe in 
granting o? refusing legal remedies durin#thcir term of office, were called edicta 
urbana, as opposcd to the edicta provinctalia of the provincial governors and 
quzestors. Chicf of all edicts yere the edicts of the pretors. Naturally each 
successive prictor was content to adopt in the main the rules of his pre- 
decessor, and the portion of the preceding edict that he transferred to his 
own was called the edéctum tralatitium. We was not legally bound to accept 
any such rules, but practically he had little choice in the matter; for the 
adoption by successive prvtors of particular rules that supplied a felt want to 
the satisfaction of the public was an authoritative legalisation of them that 
could not be safcly disturbed, and if a new rule had worked well even for no 
longer time than the past year, it could not be rejected without at least the 
appearance of deliberate or capricious unfairness. It was urged aguainst 
Verres that he had arbitrarily altered the edict that he received from his 
predecessor in the pratorship. (Cic. 7a Perr. 1, 40-47.) With the growth 
of this feeling, the edict at length came to be handed down from year to 
year with but slight annual changes. ‘The arbitrary modification of an 
edictum perpetuum, whether by addition or alteration, during a= practor’s 
term of office, was also regarded with lively uneasiness and disfavour. Till 
about B.C. 67, however, there was no guarantee, cacept constitutional usage, 
that a prictor would adhere to his own proclamation, but in that year a /ex 
Cornelia was passed declaring it illegal for a practor to depart from his edict. 
The growth of this edéwon perpeduum continued vigorously for more than a 
century after the establishment of the empire, notwithstanding that the 
triumph of the imperial system involved the destruction of the great clective 
magistracies of the republic. Under Hadrian, Salvius Julianus consolidated 
and arranged the Perpetual Edict, and that work (A D, 131) may be taken to 
mark the end of pratorian legal reform. ‘The jus honorarium incluced both 
the jus prelorium* and the jus edilictum, and this name was given, because, 
says Justinian, those that bear high honours, naricly the magistrates, have 
given their authority to this branch of the law. 

Fus Gentium.—The jus genitum was not exactly co-extensive with the 
jus honorarium, Two distinct uses of the expression jus gentium are to be 
discriminated. 

First, the Roman jurists define jus gertéum as comprising the principles 
of right and wrong recognised in the laws of all peoples or bodies of men 
politically organised. Justinian, having separated public froin private law, 
reproduces from Ulpian a threefold division of Koman private law into 
precepts of natural law (jus naturale), of the law common to all nations or 
gentile law (jus gentium), and of the civil law or Iaw peculiar to the citizens 





Taking jus pretorium as the pretor’s edict (uf :uixed civil an@ gentile law). 
Papinian’s explanation limits it tg the jus eculiar to the pretor, in contrast to the 
civil law: “Jus pratorium est quod practoses introduxerunt adjnvandi vel supplendi 


vel corrigendi juris civilis gratia propter utilitatem publicym.” (D., 1, 1, 7.) 
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of Rome ( jus civile). Gaius makes a twofold division, in which natural law 
and gentile law are regarded as synonymous and opposed to civil law. Such 
a division, however, has but little foundation in the facts $f Romaff law, and 
possesses no scientific value; and its philosophical air and emptiness 
constitute its sole interest. It probably owes its start to the ethical maxim 
of the Stoics inculcating the duty ofgconforming to*nature ; and ghis insig- 
nificant and purely theoretical matter appears to be tae only trace of Stoical 
influence (it cannot be called impression) on Roman law. This fanciful 7s 
gentium, coriesponding so closely to natural 1a®,' is a late generalisation on 
the basis of the real and most important 7us ventium now to be mentioned® 

Second, the original jus gentium was the practical outcome of the 
necessity that pressed upon the Romans to provide rules of law for the 
settlement of disputes between Roman citizens and aliens, and between 
aliens and aliens. It was that portion of the Roman law that grew up, 
typically ane chictly, in the edict of the alien prewtor. The civil law being 
applicable to citizens alone, the practor and the arbitrators must necessarily 
decide causes between aliens and between citizens and aliens, in accordance 
with their notions of what was equitable and just (equ ef bonum), influenced 
of course by such usages and notions as commonly prevailed in dealings be- 
tween alicns and between citizens and aliens. This body of equitable principles 
constituted the ss een as opposed generally to zvs a@vzum. While the edict 
ofthe alien pravtor constituted it law for aliens, the edict of the city prattor im- 
posed it as law upon Roman citizens. FYus gentimm, accordingly, is not a 
collection of rules common to the law of all political societies of men, but a col- 
lection of rules governing the intercourse of Roman citizens with the members 
of all forcizn nations reduced to subjection to Rome. Gradually precepts of 
the jus venti were transferred to regulate the mutual intercourse of citizens, 
by two mam agenaes~ the edict of the city praetor and the writings of the 
jurists. A third possible agency is suggested by Mr Poste: if any of the 
oral formularies of the earliest system of procedure (/eg7s actiones) contained 
an instruction to the jwdea to govern himself by his views of equity and 
expediency yi ef bonum), or in equivalent terms, such formularies may 
be regarded as a third source of gentile or natural law. Many rules of law 
were common to the civil and the gentile law, to Romans and to aliens alike ; 
forexample, many of the contracts used in every-day business— purchase and 
sale, letting and hiring, partnership, ete, and the so-called real contracts, 
Positive institutions peculiar to Roman citizens might not be thrown open to 
aliens, but corresponding ahen institutions received legal recognition, as 
gentile marriage, bonitary possession, and gentile forms of contract. 

“TItis clear, from what has been said, that the Jus Gentium became a body 
of positive law among the Romans. But it must not be viewed as identical 
with Jus Honorarium, for the Edicta of the Prwtor Urbanus contained 
many rules of strict Roman law. Nor must we view Jus Civile and Jus 
Gentium as opposed to one another, and Jus Civile again subdivided into 
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' Apart from Ulpian’s application of Natural Law to facts antecedent to and out- 
side of the relations of political socicty, the one great point of difference acknowledged 
by the Romans was in the matier of slavert. Slavery, though upposed to the Law of 
Nature, was an institution of the jus gentjum. The Law of Nature seems to have 
availed but slowly to soften We rigour of the jus genttum in respect of the slave, ‘ 
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Jus Civile and Jus Honorarium. For the Provincialia Edicta contained both 
much of the Jus Gentium and much particular law ; and the edictum of the 
Prztor Berecrinud al&. The Fus Honorartum, or the Edicta of the 
Przetors, were the organ by which the Roman law received its gencral 
principles ; and the chief part of these general principles are founded on the 
Jus Gentium, The oppvsition of Jus Civile and Jus Honorarium is strictly 
an opposition of form ;, but to this form we must add the material Opposition, 
which consisfed in this, that the matter of the Edicta was derived from 
another principle than the Gus Civile; it was derived from the saturalis 
@zuitas, the characteristic of the Jus Gentium.” (Long, C¥ceronss Orat. 
(“ Bibl. Classica” series), Vol. 1. (l'err. bri seplem), Excursus LV. (Edicta 
Magistratuum), p. 190.) 

Condictio.—To the four forms of statute-process recognised in the Twelve 
Tables there was subsequently added a fifth called condictio (or notice). 
Gaius (iv. 19) tells us that it was created by the /er S7/fa (B.C. 244)! for the 
recovery of a determinate sum of money, and extended by the /ex Calpurnia 
(B.C. 234)! to the recovery of every determinate thing. Sir H. S. Maine, 
however, holds to the opinion that it was only regulated, not created, by 
those laws. Gaius explains that in comdcffo the plaintiff cave notice to the 
defendant to appear before the prietor on the thirtieth day after the summons 
to choose an arbitrator ; but he adds that in his day there was no longer any 
propriety in the designation, for in such cases notice had ceased to be given. 
The essence of the process was that the partics entered into a sponsio and 
restipulatio—that is, they laid a wager whereby one-third of the sum (or 
of the value of the thing) in dispute went to the winner (and not, as in 
the sacramentum, to the state), along with the subject litigated. Jurists of 
the time of Gaius could not understand the necessity for a new process when 
the sacramentum and judrcts postulatio would have compassed the end im 
view. Sir H.S. Maine points to the difference between a present arbitrator, 
as supposed in the sacramentum, and a future arbitrator (thirty days hence), 
with an immediate wager, as in the cond7elto. Mr Poste remarks that “at 
this period the sacramentum would be practically confined to real actions 
before the Centumviral Court ; comdictio would be the appropriate personal 
action for recovering a certain sum or thing due upon a unilateral contract, 
real (mzutuum), verbal (stipulativ), or literal (eapensilatio); and sudices 
postulatio the appropriate personal action for recovering an uncertain sum 
due on a bilateral contract, and enforcing obligations to perform (/acere) 
rather than to convey.” (Poste’s Gazus, iv. 18-20, Comm.) In any case 
the condictio is distinctly preferable to the sacramentum. It is simpler, and 
better adapted to the ends of civil procedure, for it begins at once with 
reciprocal wagers, and, by awarding the sums staked to the winner, it 
introduces costs. 

Defects of Statute-Process.—The five legis actiones, however, were very 
limited in their application, exceedingly inconvenient, and most uncertain. 
They could not be applied by any one except a Roman citizen, so that the 
increasing numbers of aliens at Rome were entirely excluded from recourse 
aie aie ene a en ee ere ee er ene. Oe: 





4 e 
1 Some critics carry the datees far back as the fifth century befure Christ, shortly 
after the date of the Twelve Tables, See p. 62, middle. 
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tothem. Besides, they were not suitable for every form of grievance in a 
state of society that had long outgrown them. They were intolerably 
vexatious in requiring the personal appearance of th® patties and ® not per- 
mitting them to employ an agent. They were dangerously uncertain, for 
litigants had to select the forms of procedure for themselves. and the slightest 
mistake ruined their whole case. [fhe profession@l knowledge pat would 
have introduced more certainty into the use of the fogms, was, in the earliest 
times, carefully withheld from the people at large. It was not till B.C. 304 
that the formularies of actions and the lawful @ourt-days were published by 
Cneius Flavius, and a century more elapsed till the publication of the wosk 
of Sextus A-lius Pactus on the Twelve Tables. Old patricians that had filled 
high offices of state, and the first straggling jurisconsults, could give addi- 
tional assistance to puzzled litigants. But all such aids to the sure selection 
of forms must have been limited to a narrow circle, and the advantages of 
them could hardly have reached the reat body of the people. Gaius (iv. 30) 
records that the system of statute-process fell into discredit and desuetude 
owing to the excessive svdti/itas of the jurists. Probably more stress might 
justly be Jaid on the merciless rigidity, the absolute want of elasticity in its 
forms, and the irremediable consequences of the slightest departure from 
any one of them. ‘These last, at any rate, were its most serious defects. In 
both points the new system that had been growing up alongside of it ever 
since the institution of the practorship made an immense advance. Whereas 
the statute-process beyan with the form, and was liable to be invalidated by 
error at every stage up to the &é/s condestatzo, the formula was not settled till 
the issues had been sifted out by both parties, assisted by jurists, before the 
magistrate ; and then it was settled, not by the plaintiff, but by the magistrate 
himself ; and up to this point no fatal error could possibly creep in. Again, 
whereas the statute-process gave no remedy unless the plaintiff could find a 
form for the proper expression of his claim, the new system enabled the 
praetor to accommodate the formula to any ground of action, and to grant a 
new action suitable to the circumstances that had developed since the days 
of the Twelve Tables. 

The Formulary Systent—The origin of the written formula may not 
improbably be sought in the departnent ef the Alicn Pretor. The forms 
of the revs actiones being the peculiar heritage of Roman citizens, it fell 
to the Alien Proctor to devise some substitute in cases wherein aliens 
were parties. In doing so, he naturally preserved the essential features 
of the Roman system, introducing only such modifications as were either 
absolutely necessary or practically desirab'e. Thus, he did not undertake 
to hear and decide causes himself, but referred them to arbitrators—not 
the Roman judices, but the recuperatores. Again, as in the /eg7s actiones, 
the Prictor clicited from the partics the question in controversy between 
them ; but instead of wrapping this up in the rigid forms of the jus civile, 
he was content to make out a plain written instruction to the arbitrators, 
informing them that, if they found the fact to be so-and-so, they should 
order the defendant to pay so-and-so. This was the essential char- 
acter of the formula in factum, it contained no positive assertion of any 
right in the plaintiff, but eee at once from a recital of the facts 
constituting the complaint, to give thé arbitrators power to award damages. 
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By a very simple and ingenious variation of the formula, it was possible to 
admit an agent or attorney either for the plaintiff or the defendant. Thus, 
“If Dio®has recewed %n deposit a golden vase of Agerius, and refuses to 
give it up, let the recuperatores order Dio to pay to Nevidius the value of 
the vase.” By introducing the name of the attorney Negidius, Agerius was 
relieved from all trouble in connection with the proceedings. . 

In ascribing the orgin of the written formu/a to the necessity of provid: 
ing for aliens*there is an element of conjecture, but the account cannot be 
far wrong. The next step@is the introduction of formule in civil causes 
between citizens. This may have been one of the objects of the /ev .Zbutia. 
At all events, there can be little temerity in hazarding the assertion that 
Sormule were brought in for citizens first in the case of ac//ones tn personam, 
and that a very considerable interval elapsed before they were allowed in 
actzones tn vem. Whether this interval corresponds with the distance 
between the /ex .2°bu//a and the /eves Fudia is a matter of conjecture. But 
there is no doubt that the first formula admitted in causes between citizens 
was a simplification of the condrctfo, which in turn may be viewed as a 
modification of the sacramentum. Vhe cardinal difference between them 
was the omission of the reciprocal wagers that formed an indispensable pre- 
liminary to the condictio. The steps whereby the formula was adapted to 
actions for property can be traced with certainty, from the sacramentum to 
trial by sfonszo or wager, and then to direct submission of the right of the 
plaintiff to the judgment of the judex. 

The exact force of the Lex -Lbutia and of the two leges Fulie mentioned 
by Gaius,’ is by no means clear. It has commonly been supposed from the 
statement of Gaius that they formally abolished the /egés actéonvs (except in 
certain cases) and est>blished the formuée in their place. ‘The excepted 
cases were—(1) cases of apprehended damage (damuz imyfect?), and (2) causes 
intended to go before the centumviral court ; but by the time of Gaius the 
legis actio had been practically discarded in the case of apprehended damage. 
There is a tendency now to understand that the x iéutia formally intro- 
duced the Formulary procedure, and simply left the statute- process to its 
chances of existence, which were continuously limited as time were on, and 
in the days of Gaius were restricted, legally to two Classes of causes, and 
practically to one class. In any case those /eves are the signs of the decline 
of the statute- process, and if not formally, yet practically they abrogated it. 
After the decay of the system of statute-process, however, the forms still 
survived for many a day, in the ceremonies of adoption, in the manumission 
of slaves, in the emancipation of sons, and in conveyance by 7 jure cessio. 
And it left traces of its influence on the prietorian system that grew and 
flourished by its side and finally superseded it. 

The marked feature of the new system of procedure z# jure lay in the 
forms containing the prztor’s instructions to the zudex. Such forms were 
designated formule. The judex was bound to adhere to his instructions, 
and thus it was a matter of the utmost importance that the right jormula 


'G., iv. 30-31. The lex #butia ip usually assigned to aboat B.c. 170; but 
conjecture places it at various pwints between B.c. 300 and 1€0. ‘The (eyes Julie are 
supposed to be leges judiciarie of Cesar ‘or Augustus— perhaps B.c. 40 and 26. 
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should be given. The shaping of the formula was entirely in the hands of 
the magistrate, who was free to vary it in such ways as to secure what he 
considered the substantial justice of the case. Some Sohinule wefe framed 
so as to state a fact (1 factum concepi@}, on which the judgment was based, 
and they also specified either generally or with limitations the amount of the 
award ; others were framed so as to gtate a right of She plaintiff orga duty of 
the defendant (cz sus concepie). There was no essential difference in 
procedure between an acéio and an interaiclum,; the latter in this respect 
precisely imitated the former. . 

Operation of the Pretor’s influence.—The action of the Preetor affectef 
the law in three distinct ways. 

First. The prictor denied to a person having a perfect legal right his 
proper remedy. The plaintiff's claim might be perfectly valid by the civil 
law, and yet to give effect to it might work injustice. In order to prevent 
this deplorable result, the prator recognised a merely equitable defence 
(exceptio). Mf the defendant was able to advance and establish facts sufficient 
to show that injustice would flow from the enforcement of the plaintiff’s 
claim, then the prictor would invest such a defence with the force of a legal 
protection against the plaiutiff’s claim. The strict letter of the old law, if 
not set aside, was prevented from carrying its unfairness into action. Some 
excepltioncs the practor set forth in his edict, others he granted to suit 
particular cases after inquiry. But, while some exceptions were based on 
the jurisdiction of the pr.etor, there were others created by statute or some- 
thing equivalent to statute. (G. iv. 115-137.) 

Second, The prictor gave old actions to persons having no legal right. In 
many cases, while basing his formula on an oid rule of law, he extended its 
application in accordance with the newer uecessities of the situation—a 
discretionary power of the utmost value, although of considerable danger in 
the hands of unskilful or dishonest magistrates. This extension of old actions 
to new cases Gatus describes as a Fiction. It was a rigid maxim of law, for 
example, that the pritor could not make an heir ; yet the prator contrived, 
under the name of devorum possessio, to give to a person all the rights and 
dutics of an heir. For it often happened that a person with no title by the 
civil law was nevertheless the rightful heir on grounds of natural justice. In 
the actions brought by such a person the formula ran in this way: “* If— 
were Aulus Ayerius heir—Numcrius Negidius ought to pay him xxx sesterttt: 
Jet the yudex condemn Numerius to pay him that amount.” This form does 
not make the false averment that Aulus Agerius is heir ; it simply directs 
the jada" to give the same sentence against Numerius as if Aulus Agerius 
were heir. It was perhaps less of a shock to put the matter in this way, than 
it would have been to say plainly and directly that Aulus Agerius ought to 
recover whether he was heir or not. It conveyed the impression that if 
Aulus were not heir according to strict law, nevertheless in justice he ought 
to be. Such an action seems rather a hypothetical than a fictitious action. 
It was said to be founded on utility (actio wtil’s). In some actions, indeed, 
the przetor took a more direct and bolder course ; for example, in the case of 
a sale of inherftance, the defendant was condemned to pay the buyer if it 
appeared that he owed money to the deceased. ¢ 

Third. The prztor introduced entirely new actions. Of these much the 
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most important is the Interdict. When the pretor introduced a new right 
én vem the remedy he gave was called interdictum, and, in some cases, 
decretunm (G. iv. 38-270.) When he introduced new rights cn personam, 
his remedy was called actio. The exception of the actio Serviana, which 
was brought to vindicate a right zz vem, may be explained in various ways; 
but it-is sufficient to remark that this action was not introduced until a period 
when the word interdigtum was beginning to lose its exclusiveness. There 
appears to be’no instance where a remedy for a right 22 persunam is called 
tnterdictum. In the time ef Justinian there was no substantial difference 
between interdicts and actions; Gaius indicates that the procedure was 
exactly similar in both cases; and we can hardly say more than that the 
distinction between zxzferdictum and actio appears to have only a historical 
significance, testifying merely that certain rights é vem were created by the 
pretor.' 

Besides cases of an executive character, such as proceedings for the 
execution of judgments or to enforce the rules of procedure, the privtor sat as 
judge to investigate and determine disputes between litigants. For example, 
if a minor under twenty-five had foolishly or imprudently entered into a 
bargain that resulted in serious loss to him, the prattor might personally hear 
the evidence and redress the disadvantage by making the bargain void 
(restitutio in integrum). And even persons over twenty-five might similarly 
be relieved from the consequences of fraud or force practised or exercised 
upon them. But such relief the praetor granted only when no other remedy 
by acto or exceptio was available. Under the empire this Extraordinary 
Procedure rapidly superseded the formulary system. 

Lhe Prator’s Furisdictio and [nperium.—The power of the practor was 
twofold : he possessed both purisdic tio and imperium. Furisdictio expressed 
his unlimited power of administering the civil law in the ordinary course of 
procedure (ordo judiciorum). Under the forms of Statute-Process (degis 
acizones), it was summed up in three words—do, dive, adidico—uttered by the 
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‘Mr Poste (Gaius, iv. 138-170, Comm., page 622, 2d cd.) makes the dist’action 
rest on the point of origin and the sanction. ‘‘ Interdicts are characterised } y Gaius 
as proceedings wherein the prietor ‘principaluer auctoritatem suam interponit.’ 
Principaliter may simply refer to the chronological order of steps in legal proceed- 
ings ; and then interdict procedure will be characterised by the fact that it opens 
with a command of the preetor (interdictum), whereas ordinary procedure opened with 
an act of the plaintiff (in jus vocatio) and the prutor’s authority was not very signally 
manifested, at least in statute-process, till the stage of execution (addict, missio m 
possessionem). Lut Bethmann- Hollweg, sect. 98, seems correct in giving » less insig- 
nificant meaning to the term which expresses the essential contrast of Inte: dict and 
Action, and interpreting the word principaliter as expressive of the pre-eminence, 
supremacy, or absolute power, of the praetor in the sphere where interdicts were 
employed. The contrast then will be between the 7 urisdirtio of ale practor and his 
imperium.” Elsewhere (page 624), however, Mr Poste admits that “ this feature was 
not peculiar to interdicts ; but if we suppose that interdicts were cocval with statute- 
process, and formed a matter of cognitio ectruordinaria, and that, further, the aa 
subjects of cognitio extraordinaria were then imperfectly developed, ‘at puch . at 

interdicts would form the most mgnal manifestation of magisterial neat and i 
is perhaps to a jurist-of this period that the definition we have quoted is due, 
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pretor in disposing of the several stages of a case. That is to say, he gave 
permission to bring the cause into court (dare actionent), and he appointed 
an arbitrator (dare judiccm); he stated the law and shaped its application 
for the investization of the case before the arbitrator (dicere jus) ;' and he 
formally gave efiect to the decision of the arbitrator by vesting through 
his judgment a title to property orgto damages (aWdicere bona or damna). 
Under the formulary process, the oral statement gf the law in the first 
person was superseded by a written document expressing the prator’s 
directions or decision in the imperative form The other clement of the 
prector’s power, the 7mperium, vested in him as part of the sovereign power 
(practically restricted) that he possessed in virtue of his magistracy. As 
associated with (J). 1, 21, 1), or as embracing (D. 2, 1, 3), the suszsdictzo, it 
was called gaeperfum mixtum, in contrast with zapertum merun, the mere 
power of the sword, a criminal jurisdiction. On the zwp.rium were based 
the legislative, as oppored to the merely administrative, functions of the 
pretor. “In /ee/s actfo the legislator and the litigants seem alone to occupy 
the scene. ‘The prator is only present as master of the ceremonies, and 
even as such can only utter sentences which the levislator has previously 
dictated. In the formulary system the pretor appears with much larger 
attributions ; he seems to have stepped in front of the Iegislator and has 
taken much of the initiative from the suitors.” (Poste, Gazus, iv. 138-170 
Comm.) Ile appoints new actions (acl/oucs honoraria, or pretori@), no 
longer limiting himself to those appointed by statute. In such actions (as 
opposed to actions of the civil law, actfones legitima@), “the praetor, except so 
far as he abstamed with a demure deference from inserting in the formula 
the sacred term Oferterc, certainly exercised the attributions of a legislator. 
A similar, though not identical, division was that into /adfza legttima and 
Judicta tmporio continentia (binding by guperfum); a division that, roughly 
speaking, corresponded to the functions of the prastor in imperial Rome, and 
his functions in the subject provinces. This last division, though important 
in its time, Was more purely historic and accidental than the preceding ; it 
has left a less permanent impress on Koman Jaw, and its traces are nearly 
effaced from the compilation of Justinian.” (Poste, Gazus, iv. 138-170, 
Comm.) Again, in the exercise of his Coguitio Laxtracrdinaria (as opposed 
to statute-process and the formulary system, composing at difierent periods 
the ordinary course of procedure), the prictor personally made an investiga- 
tion of the facts and issued a decree, which he could enforce by fine, distress, 
and imprisonment ; thus assuming the functions of the judex and of the 
legislator as well. The jurtsdictio might be delegated, but not the 
emperiunt. 

The prietor stands in Roman law midway between the jurisconsults and 
the legislature. lis right to alter the law was openly acknowledged, but it 
was not unlimited. He was surrounded by a firm, although invisible and 
somewhat elastic, band. He was checked by public opinion, and by the 
probability of having to answer for his conduct on demitting office. He may 





1 Dicere jus (cf. juris-dictio\, accordipg to Ulpian (D. 2, 1, 1), is the widest 
designation of the authority of the pretor, incluUing not merely the compulsory 
reference to arbitration, but the appointment of tutors, etc. 
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. sates ae keeper of the conscience of the Rom 
1at was to determine in w 3 stri , 
sip Pi hat cases strict law was to give way to natural 
J es : - 2s &guilas). ven a wider authority than this was ascribed 
o him, for he w ai . 1 eee a8 : 
ee ; i as to entertain general considerations of utility (publica 
ude His single example may suffice to show that the privtor’s edict was 
con nN ; j res j = « . . ryN ryN pes 
. ec gvithin real, alfhough indetinable, limits. The Twelve Tables gave 

€ succession to a fagher to his children under his Potlcstas ; Whe children 
released fromthe potestas did S ‘e Ze 

a fas id not succeed. The pravtor, however, did not 

Scruple to admit emancipate@ children to succeed their fathers ; but it was 
weserved for later legislation to provide that a child should succeed its 
mother. 

The work of the pretor may be summed up under three heads. It was 
the prator chiefly that admitted aliens within the pale of the Roman law, 
To him is mainly due the change whereby the formalism of the civil law was 
superseded by well-conceived rules giving effect to the real intentions of 
parties. Lastly, he took the first and most active share in transforming the 
law of intestate succession, so that, for the purpose of inheritance, the family 
was regarded as connected by the natural relation of blood instead of the 
artificial relation of polvstas. 


an people, as the person 


The Acdtles.—The two Plebetan A-diles were first clected in Bc. 494 as 
assistants to the tribunes. They were charged with the special duty of keeping 
the tablets whereon were inscribed the laws passed by the popular assem- 
blies and (after p.c. 446) the decrees passed by the senate. In course of time 
they had new dutics laid upon them, and they gradually came to be regarded 
as independent magistrates. On the establishment of the prtorship in 
B.C. 367, the clection of two Curule dediles was agreed upon between the 
patricians and the plebeians, the chief duty as-igned to them being ostensibly 
the magnificent celebration of the Lua Aomant, in commemoration of the 
union of the two orders. The Curule Acdiles were to be patricians ; next year, 
however, it was arranged that they should be patrician and plebeian in alternate 
years, and presently it was agrecd that they should be elected from both 
orders indificrently. The first Curule A<diles were elected in BC 365. 

The jurisdiction of the adiles seems to have been limited. ‘Their duties 
are summed up by Cicero in three heads. First, they were curatores urbts, 
burgh magistrates, and commissioners of police and of public health. Second, 
they were curatores annona, inspectors of the markets, and commissioners 
for the storing up and distribution of the imports of grain. In Bc. 45 Julius 
Cesar created two additional plebeian adiles to look after the supply of 
corn (diles Cereales). Third, the adiles were curatores ludorum SOLENNIUM, 
superintendents of the arrangements for the public games. To the plebeian 
zediles also fell the duty of instituting prosecutions against (1) persons that 
occupied more than their legal extent of state land (ager publicus); (2) tenants 
of state pastures that pastured thereon more than the legal number of flocks 
and herds ; and (3) money-lenders that exacted an illegal rate of interest— 
all such persons being regarded as offenders against interests that were 
peculiarly plebeian. The ediles (agcording to some authotities, only the 
curule zxdiles), on entering @ffice, issued edicts or rules of administration 
(jus adilicium), and they were empowered to inflict fines,—for example in 
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respect of nuisances, unwholesome provisions, light weights, avaricious 
hoarding of grain in time of scarcity. Their judicig] powers seem to have 
been chiefly exercised in reference to sale, and that mostly*of grain, slaves, and 
cattle! The jus edilic’um was reckoned as part of the jus honorarium. 


Provincial Magistrates.—In addition to his mifitary duties, the Provin- 
cial Governor, whether proconsul or proprator, exexcised supreme jurisdic- 
tion in all causes, civil and criminal—like the pretor. He was guided and 
restricted by the particular law or laws constitling and regulating his pro- 
vince. Each province came to be divided into judicial districts (juridhi 
convents, jurtsdictiones), and the governor went on circuit, holding an 
assize (conventus) in the principal town of each district at least once a-year. 
With the aid of a board of assessors (consz/ium), chosen from the qualified 
jurymen of the province in attendance (conventus), he decided appeals from 
local courts, as well as fresh cases of importance. All his civil 7udeces were 
recuperatores. Vhe governor might punish provincial offenders with imprison- 
ment, flogging, or even death ; but Roman citizens, convicted on a criminal 
charge, always enjoyed the right of appeal to Rome. 

The Questor, who always accompanied the provincial governor, and who 
was supposed to live in the closest intimacy and friendship with him, exercised 
the functions of curule wdile. 


2. The Arbitrators. 


Under the Republic, the Arbitrators were of four classes—judcx, arbiter, 
cenlumirs, recuperatores. Fudex was also used as a gencral term applicable 
to all the classes. 

Judex.—Vhe office of judex is of unknown origin. It certainly remounts 
to the Twelve Tables, of which certain extant provisions refer to both judex 
and argiter. Besides, the old degzs actio called Fudicis Postulatio is decisive 
evidence of its antiquity. 

In the early centuries of the republic, although in principle the litigants 
in civil suits were always free to choose their sude.1, yet in fact they were 
confined to the selection of senators. This limitation continued down to the 
times of the Gracchi. 

Till bc. 123 the conseéuim, or jury (sudices), in criminal trials, before 
Special Commissions (Ovestiones) and Standing Commissions (Questiones 
Perpetuw) alike, had been drawn exclusively from the senatorial body. In 
this year, however, the /ex Scmpronza was carried by C. Sempronius Gracchus 
—the first of a series of judiciary laws (/eges jud@ctarie), by which the friends 
and the foes of the senate from time to time endeavoured to fix the classes 
that should furnish the criminal jurors. This act stript the senatorial order 
of their exclusive judicial power, and enacted that the zudices should be 
chosen from the Order of Knights (Eguctes, Ordo Equester)—a non-military 
class, now for the first time constituted a political body, and consisting 
simply of citizens (of non-senatorial families) possessed of a certain property 
qualification (asus eguester), namely, 400,000 sesterces. This reform was 
es See ah ear ee ee 

5 The duties and honours of curule sedile are set forth by Cicero (in Verr., V. 14). 
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acknowledged by the popular party to be, on the whole, a vast improvement ; 
although it had little effect on the trials for Restitution of mal-appropriations 
(Repetuna®), the pr&vincial governors being blind and deaf to the exactions 
of the tax-farmers (fudblicanz), who, as members of the order of knights, 
would become their juazces in the probable enough event of their being pro- 
secuted fog mal-adminisfation. ‘To thg Senators, on the other hand, the 
results appeared very defferent, and during the next forty years they struggled 
steadily to regain and hold the exclusive privilege. Under the /ex Actlia 
repetundarum (B.C. 122) the ®t of Jva‘ees was annual, and was chosen from 
knights. Under the dex Serii/ia repetundarum of Glaucia (about B.C. 111) 

es were still chosen from the knights. By the fer Sevzzl/a of Capio 

(consul, R.c. 106), the privilege of being pudces was to be shared between the 
knights and the senators, or to be wholly transferred to the senators; but, if this 
law was ever really passed, it must have been presently repealed.! In B.C. g1 
the lex L7eva of M. Livius Drusus, tribune of the plebeians, opened the office 
equally to senaters and knights ; but it was repealed in the same year by the 
unanimous cunsent of parties. In bc. $y the der //autia required the elec- 
tion of fificen jurors from each of the thirty-five tribes by the several tribes 
themselves, without prescribing a limitation to any particular classes. At 
last, in B.c. 81, the Zev Corael/ia of Sulla restored to the senators the exclusive 
privilege wrested from them by the fer Seapronéa. Their triumph was but 
short-lived, however. In bc. 70 the fev Aurelia, proposed by M. Aurelius 
Cotta, the City Practor, under the sanction of Pompey, enacted that the judsces 
should be chosen frem three classes—the Senators, the Knights, and the 
Tribuncs of the Treasury. In B.C. 55 the dex Pompefa limited the eligible 
Treasury Tribunes to the wealthiest of the class, and in B.c. 46 Cwsar’s ler 
Fulta rendered all Treasury Tribunes ineligible. For a short time Antony 
admitted even lezionary soldiers, without regard to their property qualifica- 
tion. Augustus restored the three classes of the /ex Aurcha and added a 
fourth class, called ducenar77—citizens whose census amounted to 200,000 
sesterces, or only half the qualification of the knights. These were appointed to 
try causes of inferior importance. Finally, a fifth class was added by Caligula. 





1'The preceding three laws are mixed up in all orders and relations by different 
writers. The Jer Aciia (the provisions of which have generally been referred to the 
lex Servilia of Glaucia) has been usually placed about b.c. 102, and after the lex Ser- 
vilia. V1 Momsen has conclusively shown that the provisions generally assigned 
to the lex Servilia beiong to the lex Aciia, and that this [rx was passed in B.C. 123-121 
(Zumpt places it ‘‘several years after the death of Gracchus,” “say H.C. 118”), 
while the lex Servilia of Glaucia was passed about B.c. 11]. Zumpt states that the 
lex Servilia of Cepio shared the privilege of being judices between the knights and the 
senators, and that it lasted for about a year, being repealed by the lea Serrilia of 
Glaucia of B.c. 104, which restricted the privilege once more to the knights. ‘This is 
substantially the position that Klenz accepted : that Q. Servilius, by a judiciary law, 
passed in his consulship, B.c. 106, transferred the judicia to the Senate, and that 
Glaucia reversed this arrangement by his lex repctundarum, which was thus subsequent 
to B.c, 106. But Mommeen has shown that this position is untenable (Zeitschrift fir 
Alterthumswiss. 1843, p. 823). See Momamsen, Corpus Inscriptionum Latinarum, i. 
49 follg.; Bruns, Fontes Jur. Rom. Antiq., pp. 52 follg., with the references; Zumpt, 
Criminalrecht d. Rum. Rep., ii. 2, 497, and ii. 1, 101-145. 
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The number of judices varied greatly at different periods. By the lex 
Acilia Repetundarum (B.C. 122) the Alien Preetor was, commanded to choose 
yearly, for the purposes of the act, 450 judices, and to swear, whén he an- 
nounced their names in public, that he had exercised his best judgment in 
the choice. He was further required by the act to inscribe all their names 
(with the name of each judex’s fathergand tribe and family), arranges accord- 
ing to tribes, in black letters on a white table; and then to set forth this list 
in a position where it could be conveniently read by passers*by. The dex 
Livia appointed 600 judices; the lex Plautia@525; Cicero mentions 850; 
and under Augustus the number mounted to some 4000. Under the lea A cilam 
the accuser and the accused selected 100 judices from the 450 On the album 
(under certain restrictions, excluding chiefly relations and friends of either 
Party, certain present and past officers of state, and others); and each party 
chose one-half of the jwvdices offered by the other, so that too formed the 
tribunal. The numbers of the /ex Fulza and of the dex Plautia may have 
been similarly chosen for each particular gu@s//o, but at a later period the 
total number of 7adices was first chosen, and the jurors for the particular 
guestiones were then selected from the general list. For each particular 
trial the gadzces finally selected did not remain at the number fixed by the dex 
Actia. The tex Pompeta de Viand de Ambitu prescribed the selection of 
80 judices by lot from the available list, 30 of whom might be rejected by 
accuser and accused. In the trial of Clodius for the Bona Dea escapade, 
there were 56 Jadiies. The Alien Prietor is charged with the selection for 
the particular gzes/7e under the /ex Actéa, but the City Practor also chose on 
oath in a precisely similar manner, and sometimes the Ouws/tor chose by lot. 
The rule scems to have been that the presiding prator selected an oath. 
The jurors placed on the Adbiwm Fiidicum were styled Fudices Sclecti. By 
the fer Aurelia they were arranged in three sections (decwr@ judicum) 
according to the classes they were drawn from; and the additional classes 
admitted by Augustus and Caligula formed two more sections, or decurta. 

Yet not every person belonging to the various classcs mentioned was 
entitled to the privilege of being a Judea. The fa Acriva provided that the 
pretor should not choose any person that was or had been Tribune of the 
Plebeians, Questor, Triumyir Capitalis (superintendent of prisons), Mili- 
tary Tribune in one of the first four legions, Triumvir agris dandis assig- 
nandis (land commissioner) ; any person that was or had been a senator, any 
person that was 7#faszs, any person that was under thirty or over sixty years 
of age, any person that did not reside either in Rome or within (a mile ?) of the 
city, any person that was father, brother, or son of any of the above-mentioned 
Magistrates, or of a senator, or of an ex-senator, or any one that was beyond 
seas. Augustus reduced the lower limit of age to twenty-five ; the Digest 
mentions eighteen. There were also the usual natural exceptions —idiots, 
deaf and dumb persons, and persons under puberty ; and the customary 
exceptions--women and slaves. The preter had also the power of extend- 
ing incapacity to other persons. 

Whether the judices in civil cases were always, from B.C. 123 down to 
the time of A‘igustus, chosen from the same varying area as the criminal 
jurors, is not certainly known. There are seme grounds for the opinion 
that the parties might select as civil 7zd@ex a person not on the inscribed list, 
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Ortolan, on the other hand, maintains that civil as well as criminal judices 
must be taken from the jnscribed list. It does not, at all events, seem likely 
that the dea of selection of civil yudsces was more limited at any given time 
than the area of selection of criminal judices,; and, if it hardly seems pro- 
bable that in the earlier part of this period the areas of selection were con- 
terminouy they were ceftainly contermipous in the time of Augustus, if not 
in the time of Julius Cagsar. 

In all causes, both civil and criminal, it was a fundamental principle 
that both parties should a@ree to their juder. “No one,” says Cicero 
(pro Clucntio, 43), “ would our ancestors suffer to be a judge, | do not say of 
the dignity of a man, but not even of the smallest moncy matter, unless the 
opposing parties agreed upon him.” The manner of choosing a criminal 
jedex has already been referred to. In civil causes the usual course was for 
the plaintiff to offer the defendant a judexr (judieem ferre); and if the two 
parties failed to agree, the selection scems to have been determined by lot. 
When the juder had been at last selected, the magistrate formally appointed 
him (addicere judicem). The person chosen was unpaid, and could not 
refuse to act. Certain excuses were admissible, but-if an absent seedter failed 
to furnish a satisfactory excuse, he was liable to punishment. As the oftice 
related to public law, a person under fofesfas could act. ‘The persons excepted 
by nature and by custom, and the age of faa/iees, have been already mentioned. 

The civil jradtex, like the pretor himself, was not a trained lawyer. He 
has been compared with the modern jury, but this analogy is even more 
misleading than such analogies usually are. In Enelish law there is no 
functionary that fills exactly the office of Judea. His functions were in a 
sense unique. He alone, a single zudexr, a man unacquainted with law, sat 
without the help of anv superior judge, and pronounced judyment in the 
cause. He might, indeed, seck or listen to the advice of jurisconsults or 
others, but he was entirely free to pronounce his own sentence. As we have 
just scen, the jacder was selected from the higher classes of society ; for 
centurics, from the order of senators alone. A civil cause was emphatically 
not a trial by one’s cquals ; it was a trial by the order of nobility. “The least 
inaccurate description of the position and function of aiepublican 7udex 1s 
this: he was an arbitrator, selected from the privileged order (or orders) 
exclusively, to whom a cause was referred by compulsion of law. 

What, then, were the checks upon a reference apparently 50 vague and 
dangerou-? Jn the first place, perhaps the most important chec k of all was 
the character of the jadéccs. Whatever knowledge of law existed, and the 
largest share of experience of public business, would probably be found in 
the senatorial body. In the neat place, there was a considerabie latitude of 
choice. Surely among three hundred of the leading men of Rome two 
litigants could find one man in whose fairness and wisdom they might put 
confidence. Again, if a zudex exceeded his authority under the reference, his 
judgment could be treated as absolutely null and void. And even if, not 
exceeding the limits of the reference, the judgment proceeded on an error of 
law, the defeated litigant might appeal to the practor when execution on the 
judgment was demanded ; and failing that, he might obtaif® the veto of 
another magistrate or of a Tri®une of the Plebeians. Last of all, an action 
could be brought against a jud@ex for misjudgment. 
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Artiter-—In the ancient references to the institution of judex, the phrase 
“judex or arbiter” (judex arbiterve) frequently recugs. The judex and the 
arbiter had precisely the same functions, and quite possilly were Chosen in 
precisely the same way from the same class. But what, if any, was the 
difference between them? In one passage (fro iMurena, 12) Cicero 
ridicules the use of the two words byethe jurisconsul®s as if it weré,a purely 
verbal distinction. Elsewhere,! however, he proceeds to mark a real dis- 
tinction, according to which the arbitrator or referee was termed arbiter in 
those cases where the reference contained an Aement of equity, the action 
being for an indeterminate sum. But the basis for such a distinction Bg 
insufficient. The only difference that expressly appears is, that, whereas 
there never was but one judex in a cause, there might be several ardztrz. 
The Twelve Tables mention the number three in cases of disputes regarding 
boundaries. Doubtless also aréiter was anciently used by preference when 
the referce bad some degrce of latitude, and was not tied down to give either 
a definite sum or nothing. Such would appear to have been the usage in the 
time of Cicero; but, when we come to Gaius, we find the word judex used 
indifferently in all cases. There remains, however, a perplexing question. 
One of the /ee?s actrones, concerning which, unfortunately, we know nothing 
but the name, was called Fudicts Postulatio; but the examples that are 


1 Cicero, pro Q, Roscio Com., 4,105 4, 11. Cf. Top. 17; de Off. 5, 16-17 (66-70), 
Itisajgudicoum, he says, when the simple question is whether the defendant owes a given 
sum of money ; anarbirinm, when it is alleged that the defendant owes something 
and it remains for the referce to ascertain the cxact amount. Hence, as he justly 
remarks, in a gudicinm the plaintiff gets either all he asks or nothing 3 in an arbitrium, 
the p'aintiff may get less than he capects or more In the latter case the referce is 
appointed with latitude, with no more precise instruction than to give whatever sum 
he thinks fair and just (quantum aquius et melius, id dari), The formula runs thus: 
guidquid ob cam rem Numerium Neyidium Aulo Agerio dare faccre oportet cx bona Jide. 
It is clear that by the time of Gaius any exclusive use of arbiter for equitable (bone 

fider) actions, if such evcr existed, had quite disappeared ; for Gaius (iv. 47, 63, etc.), 
speahing of lone fidei actions, uses the word gudex, Cicero's analysis is undoubtedly 
superficial. He is evidently thinking only of contracts, and not even of all these. 
Thus, in an action on a dehict, the demand of damages is necessarily indefinite, yet the 
action is not dona gidei, Again, in a stipulation to give an uncertain amount, or to 
do some act, the claim for damages must be indefinite, vet the action is stricti juris. 
Thus although all actions Fone yidei may have an indefinite demand, it is clear that 
many actions where the demand is indefinite are not Lona jidei. A passage from 
Seneca (de Benetielis, 38,7) is quoted by Savigny to confirm his argument that bone 
Jidei actions were sent before an arhiter, while actions stricti juris were sent before a 
judex ; but that passage seems to speak of an action bon fide! as being sent before 
either an arbiter or a judex, and it treats the latitude of the arbiter as a great evil. 
The result of the authorities, then, seems to be, that, although on the one hand there 
was an obvious and recognised distinction between actions where the demand waa 
definite or liquidated, and actions where the demand was indefinite, and on the other 
hand between actions stricti juris and actions bone jidei, yet those distinctions are not 
‘eonterminous, and it cannot be shown that to either or both were the distinct terms 
and arbiter specially appropriated. r 
The formula arbitraria relates to a different state of facts. 
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given are all cases where, on Cicero’s distinction, arditer should be employed. 
How is it, then, that in a judic’s postulatio an arbiter should always be 
appointed¢ It woutd sé&m that the terms, if not quite synonymous, varied 
but slightly. Perhaps judex suggested more strongly the compulsory authority 
of the referee, and avditer indicated rather the unrestricted range of his 
powers.! cS) ‘ 

Centumviri.—The ogigin and the constitution of the centumviral court are 
involved in obsturity. Three main facts, however, seem to be established. First, 
it was a permanent tribunal ;@it was not constituted for the trial of a single 
cause. Again, while the court possessed continuous existence, the members 
were, in all probability, elected annually, in accordance with the universal rule 
of the republican tenure of offices. Further, while the judsces were for centuries 
selected exclusively from the patricians, the centumviri were drawn from the 
tribes—probably elected by the assembly of the tribes—the plebcians being 
thus admitted to the exercise of judicial functions. All the probabilities favour 
a very ancient origin, but we have no definite authority for placing the exist- 
ence of the court at an earlier date than about the middle of the third 
century before Christ. So closely was it identified with the ancient pro- 
cedure that, even when the /eg?s actiones were abolished in all other cases 
(save one), the oldest of them all, the sacramentum, was still retained in the 
proceedings before the prictor as an indispensable preliminary to a centum- 
viral trial. (Gaius, Iv. 31.) As Puchta insists, the /exr siéutia did not 
establish the centumviral court, but this court must have been in existence 
when the dex 4 butia was passed. Ata later period we are informed that 
Octavius (Augustus) transferred to decemuir?, from the ex-quiestors, the 
power of convoking and presiding over the centumviral court ; and there has 
been much speculation as to the possible connection of these decemairé with 
the zudices decemviré mentioned by Livy about the middle of the fifth century 
before Christ. (Liv. 3, 55.) The history of their functions is not known, but 
they were still present in court after the presidency was assumed by a preetor. 
Under the empire the centumvirs sat in the Basilica Julia, and a spear 
(hasta), the ancient symbol of Quiritarian ownership, was planted before the 
tribunal. Thcir functions come nearer to the modern jury system t! an the 
functions of the judices. The court was divided into four chambers, each of 
which sat separately, except in cases of some importance, when they were 
united—somctimes all together, sometimes in two sections, apparently ; but 
regarding the relations of the four chambers various conjectures have been 
made.2 The centumviral court decayed very slowly, maintaining a lingering 
existence down to the time of the Lower Empire.’ 


1 Cf. Festus, arbiter: ‘Arbiter dicitur iudex, quod totius rei habeat arbitriuio et 
facultatem.” 

2 Plin. Epist., 1,18; 4, 24; 6, 33. Quint., Jnst. Orat., 12, 5,6. Maynz, Cours 
du Droit Romain, i., 114 ({ntrod., 36). The expressions duplex judicium, dua haste 
(Quint., Jnst. Orut., 11, 1, 783 5,2, 1), and quadruplex judicium (Plin., Lpist., 4, 24; 
6, 83) have eugyested that in certain causes the court sat sumctimes in two, sometimes 
in four sections, all hea:ing the cause together, but each rection voting separately. 

3 Pumponius (VD. 1, 2, 2, 29)grefers to°a period immediately following the insti- 
tution of the alien pretorship (B.c. 247) the creation of decemari litibus judiundis to 
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In what causes did the centumviral court possess an exclusive and 
special jurisdiction? It would seem that the parties were free to choose 
whether they would go before the centumviral court; b@t the quétion can- 
not be answered satisfactorily. We do not know whether there were any 
trials that could be held only before the centumvirs, or whether all causes 
could be referred with the consentyof the partics®to either cengumvirs or 
jJudices indifferently. But when a cause was pending before the centumvirs, 





® 

preside in the centumviral court. This statement at once recalls the judices decemvirt 
that were made sacrosanct in n.c. 449 (Liv. 3, 55). Niebuhr, referring specially to 
the judices, considers that the centumvirs are intended, and removes the creation of 
the court back to the time of King Servius ; while Zumpt (Ucber das Centumviral- 
gericht) reads judices decemviri together (as Puchta affirms must certainly be done) and 
refers the creation of the court to the Twelve Tables, five members being chosen from 
each of the twenty-one tribes. It is possible, of course, that Livy has projected those 
Officers (judices deccmviri) a very long distance into the past, and that they did not 
exixt till a century or two later. The approximate date given by Pomponius corre- 
sponds closely with the statement of Festus, that, when the tribes were increased to 
thirty-five (B.c. 241), three members were elected from cach tribe, so that the exact 
total number was 105. Again, Ortolan, Dean Liddell, and others, place the institution 
of the centumviral court about the perio‘ of the original establishment of the preetor- 
ship (not the allen preetorship) at a time when (Livy says) there were twenty-five 
tribes (B.C. 387-358), 60 that four members from cach tribe would give the exact 
hundred. The number, however, was not exact in later times, whether originally 
exact or not; for Varro warns us to take the name centumviri roughly, and Pliny 
mentions in his time 180 members, 

Puchta discusses the matter at some length (Cursus, i. 151; Bk. rt. Gesch. 
d@. Rim. Rechts, sect. 493 and Cursus, ii. 25-28: Bk. un Gesch. d. Rum. Civil- 
Processes, sect. 1538). He relies little on Pomponius. and not much more en Festus ; 
and he thinks the view of Zumpt is but a degree less probable than the view of 
Niebuhr. Far more significant is the connection between the court and the ancient 
procedure, which definitely establishes its existence at a time when another system had 
not yet replaced, or even taken its position by the side of, the legis actio. Tracing 
the probable history of the centumviral court, Puchta believes it to have been a late 
offshoot from the evidently older office of the decemiiri litibus judicandis. The 
decemvirs, he thinks, were created by King Servius, to take cognisunce of causes 
involving the caput of citizens or the portion of their possessions taken into account 
in fixing their property qualification (that is to say, the property they held in quiritarian 
ownership)—-maticrs of deep and immediate public interest, which, in so far as they 
existed (caput and inheritances only), had ther tofore been dealt with by the pontiffs 
and the comitia curiata, whose attention was now confined to non-contentious cases of 
that kind (adrogation and wills). For this court the sign of the hasta (signum 
quoddam justi dominii: G. iv. 16) was set up, as the symbol of public duties, 
After a time the centumviral court was e=tablished, taking over from the decem- 
viral court all the property causes, and leaving to it only the causes touching the 
caput (Cic. pro Ceec., 33; Orat. pro Domo, 29). Finally the political significance of the 
hasta, which gave rise to the contrast of judicium privatum and judiccum centumvirale, 
was lost sight of ; after the lex Mbutia property cases of all sorts could come before 
judices privati, the centumvirales cause themselves were conceived only from the puint 
of view of private law, and the activity of the centu’ ivirs became gradually limited to 
cases of inheritance. . 
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there could not be carried before a judex any subordinate question capable 
of decision in the centurgviral trial. Justinian in this way explains the rule 
that, pending a petitio hereditatts, no dispute involving the same question 
could be entered before a judex. For, says he, the greatness and authority 
of the centumviral tribunal did not suffer the question of inheritance to be 
decided bg any less authority than them@elves. (C. 3, 31, 12.) 

From the cjrcumstafice that Cicero enumerates in great detail the kind of 
causes referred to the centumyirs, it may be inferred that some preference at 
least was shown for that tribunal. The list that he gives? includes causes 
that fall under four heads : (1) disputes as to Quiritarian ownership, includ- 
ing therein servitudes ; (2) wills; (3) intestate succession (qunatto, venti. ttas) ; 
(4) ¢ute/a and questions of status (as freedom, citizenship, etc.). These cover 
nearly the whole civil law, only three topics being omitted : contracts (except 
so far as 2e17 may relate to this subject), delicts, and questions of possession 
as contrasted with ownership. Besides, Cicero’s list is professedly incom- 
plete. Whether the centumviral court also possessed a certain criminal 
jurisdiction has been disputed, ‘Towards the time of Gaius it seems to have 
sat only to try questions of inheritance. 

Recuperatores.—While there could be only one judex, and there might be 
several ard7tr7, there were always several reeuperatores,- at Rome, three or 
even five. The secupcratores need not be senators, nor need they be drawn 
from the album judicum,; persons that happened to be in court, casual 
passers-by, or any citizens indiscriminately, might be taken for the purpose. 
They exercised the same functions as the zude.r, but, beyond the fact that 
they were employed in causes requiring speedy decision, we do not know to 
what particular classes of causes (if any) they were limited. 

In the beginning secvperatores are supposed to have been employed only 
in causes whercin aliens were parties. Festus quotes the authority of the 
jurisconsult AZlius Gallus for the statement that reciferatores (recoverers) 
constituted the court or commission appointed under treaty between Rome 
and foreign kings, nations, and cities, for the decision of disputes between 
citizens of Rome and such other sovereign powers.? This agrees with the 
later circumstance that the provincial gudrces were designated, not zudices, 
but recuperatores. Upon this basis has arisen the belief that the recupera- 
tores were at first the arbitrators appointed for aliens,—a scratch court, in 
anticipation of the organisation developed under the alien pretor. In 
process of time the jurisdiction of the court would naturally be cxtended to 
Roman citizens, as it certainly did extend in the time of Cicero 


Il]. PLACES AND TIMES OF JUDICIAL PROCEEDINGS. 


In Rome the magistrates sat in the Forum or Comttium, on their curule 
chairs, the lower magistrates on lower seats (sudseliia). In the provinces, 

1 Cicero, de Orat., 1,38: ... “in causis centunvirr libus, in quibus usucapionum, 
tutelarum, gentilitatum, agnationum, alluvionum, circumluvionum, nexorum, man- 
cipicrum, parietum, luminum, stillicidiorum, testamentorum rupturym et ratorum, 
ceterarumque rerum innumerabilium jura vérsentur.” ; 

2Compure the Plebiscittum (Lex Antonia) de Termessibus, 4. Mommsen, Corp. 
Inacr. Lat., 1. 114; or Bruns, Fontes Jur. Rom. Antiy., 85, 
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the president imitated the form at Rome, and sat in his court on a curule 
chair. Later on, the courts came to be held in the Basilicas, which after- 
wards formed the model of many Christian churches. (Paul, Sent. 4, 6, 2.) 
Causes also were heard in ciosed buildings, called secretaria or auditoria. 
The proceedings were, however, conducted with open doors (C. Th. 1, 16, 9) 3 
and the practice of setting up a scréen before the judge was severely repro- 
bated in a constitution of Constantine. (C. Th. 1, 18,7.) —, 

Anciently, the calendar was in the hands of the pontiffs and patricians, 
and great mystery surrounded the determination of the days on which it 
was lawful for the magistrates to sit; and it was a turning-point in the 
development of Roman Law, when (about B.C. 304) Cn. Flavius, a clerk of 
Appius Claudius Caecus, wrote out a calendar, and published the forms of 
legal procedure. Days on which it was lawful for the prztor to exercise his 
general powers were called fast. Days on which he could not pronounce 
any of the words, “Do, Lco, Addico,’ were called nefasti. There were 
forty dies fast? and sixty dies nefastd in the year. The other portion of the 
year was partially open to legal proceedings. On dies comitiales—that is, 
days when the people could meet for legislative purposes or elections—the 
praetor could act if the popular assembly was not sitting. Of these days 
there were 190. On certain other days—cndofercist or intercist—it was an 
impiety to perform any of the ceremonies of the /cvis acizones before the rex 
sacrificudus came down in the morning to sacrifice a victim, and in the 
evening of the same day ; but the intermediate period might be devoted to 
legal business. 

The proceedings before judives were not affected by the aves nefaste. 
The jeder did not represent the Roman people—he was simply a private 
citizen appointed by authority to pronounce a decision in a private quarrel ; 
and it was not necessary that he should be fettered by the rules that limited 
or hampered the transaction of state affairs. Here, again, is an indication 
of the broad difference between jus and judicZum, between the interposition 
of the state and the conduct of merely private affairs. The judex might sit 
on adres nefastz, but he abstained from sitting on holidays (/evac). These 
were of two kinds— occasional and periodical, Occasional holidays 
(repentinae feriac) were fixed by the magistrates on account of some occa- 
sion of public rejoicing or sorrow. In later times these days were called 
tmiperiales. (C. 3,12, 4.) Periodical (so/emnes) holidays varied at different 
times. The last day of December and the 3d of January were public holi- 
days. (I). 2, 12, 5; D. 50, 16, 233, 1.) The time of sowing and harvest 
also was kept free from litigation in periods varying according to the custom 
of the province. (D. 2, 12, 4.) 

The distinction between the times lawful for the acts of the magistrate 
and the trial of causes before judices existed down to Marcus Aurelius. He 
allowed 230 days to litigation, whether before a Zr@/or or a judex, hence called 
aes guriatct or dies judiciariz, The rest of the year was open to litigation 
with the consent of the parties. (D. 2, 12, 1,1; D. 2, 12,6.) A constitu- 
tion, of date 4.D. 389, by Valentinian, Theodosius, and Arcadius, begins by 
stating that all the year is des jurtdcz, but a,vacation of two months was 
allowed for harvest ; also every Sundzy, the usual holidays in January, the 
anniversary of the origin of Rome and Constantinople, a fortnight at Easter, 
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the anniversary of the birth of Christ, and the Epiphany, were kept free 


from legal business. (C- 3, 12,7.) In A.D. 392 Easter was made a general 
holiday.® (C. 3, 12, 8.) 


IV. THE JURISCONSULTS. 


Furigonsult:, furfonsulti, Furisperit:, Furisprudentes, ete-—Until the 
time of Diocletian, thesadministration of law was not confided to professional 
lawyers. It was regarded as a public office that each citizen might be called 
upon to undertake. The prfetor was, generally speaking, more of a states- 
Man than a jurist, a politician on his way to the consulship ; not, as with us, 
a middle-aged lawyer retiring from active practice to exercise judicial 
functions. The jwdc.x, similarly, was a man of respectable social standing, 
and presumably of intelligence and probity, with more or less experience of 
the world ; not necessarily a man of any legal knowledge. In process of 
time, however, there grew up in Rome a class of men that made it their 
business to know the law and to communicate their information to such as 
sought it. Henee a strange result. The men that knew the law had no 
direct participation in the administration of justice ; the men that adminis- 
tered justice did not know law. 

Pomponius states that the custody of the Twelve Tables, the knowledge 
of the forms of procedure, and the right of interpreting the law belonged in 
early times to the College of Pontiffs, who were then patrician officers. He 
further informs us that this exclusive knowledge of the practical working of 
the law was maintained for a century and a half after the publication of the 
Twelve ‘Tables. The first person that publicly professed to give information 
on points of law is said to have been Tiberius Coruncanius, the first plebeian 
Pontifex Maximus, consul in B.c. 280. During the two following centuries, 
however, the task of answering questions of law scems to have fallen chiefly 
on aged patricians that had held high public office; but from about a 
century before Christ the existence of a class of professional jurisconsults 
may be dated. Any one that had confidence in his own knowledge gave 
legal advice to such persons as had confidence enough in him to become his 
clients. During the republic it was entirely voluntary for a mag strate to 
accept, or for any one to submit to him, advice on points of law. Neverthe- 
less, the ignorance of the prator and of the judmes naturally made them 
welcome the assistance that it was in the power of the jurisconsults to offer. 
In the first instance, the authority of the opinions of individual jurisconsults 
varied with the public estimation of their answers and of their writings. But 
Augustus, with a view to increase the authority of juristic opinions (and to 
have effective control over the profession), established a privileged class of 
authorised jurisconsults, to whose decisions special weight should attach. 

The earliest collection of Roman laws, the Yus Pupirianum of the regal 
period, has already been referred to. It was not till B.c. 304 that the full 
knowledge of the law was wrested from the patricians. In that year Cneius 
Flavius, the son of a freedman, and by profession (not a jurist, but) a public 
scrivener and notary, who had been employed as agent by Appius Claudius 
in that statesman’s attempt to increase the political influen& of the freed- 
men, obtained possession b@&h of the various furms proper for the different 
kinds of process and of the lawful times of legal proceedings, and published 
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the whole of the sacred information. Flavius’s calendar and list of technical 
forms was known as fus Flavianum. To Appius Claudius himself (censor, 
B.C. 307) is attributed a work De Usurpationibus, no® losé. A century later, 
about B.C. 200, Sextus ALlius Paetus Catus (curule edile, B.C. 200; consul, 
B.C. 198) wrote a work in three parts (hence called 7; ripertita) containing 
the Twelve Tables, the interpretation of the Twelwe Tables, and_the /egis 
actiones. This was designated Fus Aclanum. The jurisconsults of the 
century following are now represented by only a few legal® opinions and 
scraps of writings, or mere references to suc. M. Porcius Cato—either 
the censor (B.C. 234-149), or his son Licinianus (died about B.c. 152), both 
of whom bore a high reputation—and M. Junius Brutus (about the middle 
of the second century b.C.) wrote commentaries on the civil law. Fabius 
Pictor, a younger contemporary of Catv, set forth the Fus Pontificium, M. 
Manilius (consul, B.C. 149) treated of Actions ; C. Sempronius Tuditanus 
(consu', B.C. 129) dealt at some length with the subject of Magistrates ; 
and M. Junius Gracchanus, who derived his cognomen from his friendship 
with the famous tribune of the plebeians, C. Sempronius Gracchus, wrote on 
Roman constitutional and social history. Such men as these may be con- 
sidered to have prepared for and to have ushered in the golden age of legal 
study. (. Mucius Sca@vola the pontifex (consul, B.c. 95; died, B.C. 82), 
whom Ciccro, his pupil, declares to have been the most eloquent of jurists, 
and the most learned jurist among orators, is regarded as the first to have 
published a complete system of the civil law. This work was arranged in 
eighteen books. He is the most ancient lawyer whose writings have fur- 
nished extracts to the compilers of the Digest. Another pupil of his, C. 
Aquillius Gallus, Cicero’s colleague in the prvtorship (R.c. 65), and a jurist 
of much consideration, was the instructor of Servius Sulpicius. L. Cincius 
(of the aze of Cicero) wrote on the Calendar, the comt72, the powcr of the 
consuls, the office of jurisconsult, and war (six books at least); and he com- 
piled a glossary of ancient words. Servius Sulpicius Rufus (consul, B.c. 51), 
the pupil of Aquillius Gallus, and one of the best orators as well as one of 
the best jurists of the age, wrote a large number of legal works, including a 
commentary on the edicts of the prators. He, too, handed on the torch to 
distinguished pupils, chief of whom were Aulus Ofilius and Alfenus Varus, 
The latter produced a very extensive and important book called Digesta. 
Ohiltus, besides imitating his master in writing on the prietorian edicts, was 
the teacher both of Capito and of Labeo. And C. Trebatius Testa, a trusted 
adviser of Augustus, who composed nine or ten books de Reigionibus and 
several de Fure Crvil7, was also the teacher of Labeo.} 

Functions af Furtsconsult.—The functions of a jurisconsult are summed 
up by Cicero (De Orat., 1, 48; pro Afur., 9) in four words—respondere, cavere, 
agere, scribere, We was said respondere, when he stated the opinion he had 
formed on the facts of the case as submitted to him. This he would deliver 
to the client (at a later period. sealed with his seal, indicating imperial 
authorisation), and the client would place it before the 7udex in his own 


1 For the fragments of the Republican jurisconsu:.s, see Huschke’s Jurisprudentia 
Anteiustin. quae supersunt, pp. 1-44 ‘ 
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writing or with his own attestation.! Cazere is to point out all the steps 
necessary for the enforcement or protection of the client's rights, and parti- 
cularly tte legal form@ to be observed. lgere is to appear before the 
magistrate or the judex, and there give counsel in support of the client's 
interests. Scrébere is to draw up legal instruments generally ; it may also 
be stretched to include she composition of treatises on law, 


The Roman law-student picked up his knowledge of law chiefly in 
the chambers of a jurist. gt was always considered honourable, Cicero 
tglls us, to impart instruction in the civil law, and the chambers of 
eminent jurists were filled with pupils. Cicero himself frequented the 
auditorium first of Q. Mucius the augur and afterwards of his still more dis- 
tinguished relative, Q. Mucius the pontifex. Servius Sulpicius was similarly 
trained by Lucilius and Aquillius. Three stages of legal education are 
denoted in the Digest by the words zustitucre, audire, énstrucre-—to lay the 
foundation of professional knowledge, to listen to the eminent jurist deliver- 
ing his views in consultation, and to build up and complete one’s profes- 
sional acquirements. An advanced pupil was called the jurist’s studfosus; 
a term probably implying that the pupil, although still attending in the 
jurist’s chambers, was capable of doing business on his own account. Mr 
Poste thinks that, under the empire, “ probably every lawyer was called a 
Juris studivsus until by imperial diploma he had received the jus sespondenal 
which made him a jurt’s auctor.” (Poste, Catus, p. 147, 2d ed.) 


From the manner whercin the jurisconsults modified the law, it is 
extremely difficult to specify the changes that ought to be ascribed to them. 
It is probably to them, however, that 1s due the extension of g/azs (an acorn) 
to every kind of fruit, and ¢/yvum (timber) to every kind of building 
materia). Their influence was also felt in forms of conveyancing. Of these 
the most generally useful was the fictitious suit (77 jure cessto), which, 
although resorted to long before the existence of jurisconsults as a pro‘es- 
sional class, was doubtless largely extended by them. It was by their 
ingenuity, as Cicero complains, that women were enabled to nominate their 
own futores, The great bulk of Roman law, and all that is most saluable 
in it, is due to the activity of the jurisconsults, down to the end of the second 
century of the Christian era : a glance at the Table of Statutes and Consti- 
tutions shows how small was the amount contributed by direct Icgislation. 


V. THE CRIMINAL COURTS OF THE REPUBLIC. 


The Comitia.—In theory the supreme jurisdiction in criminal cases 
always rested with the people in their assemblies ; although in fact it began 
at an early date to be delegated to commissions. The cognisable uffences 
were at no period formally set forth in the laws, but were chiefly determined 
and defined by custom, and by the public opinion of the time. The presid- 
ing magistrate was the prosecutor. He had previously given formal notice, 
at a public meeting, that he intended to summon the comzfia ona particular 


1D., 1, 2, 47. But jurists were also, consulted on al) sorts of Susiness matters 
outside the sphere of litigation.@ Cicero specifies the marriage of a daughter, the pur- 
chase of an estate, and the cultivation of a field. (De Ovat., 3, 33.) 
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day for the impeachment of the accused (dem dicere alicut), who was thrown 
into prison till the day of trial, unless he found sureties for his due appear- 
ance. On the day of trial, the magistrate preferred the charge, and supported 
it by evidence (angutsttio); after which he laid before the comztza a bill 
embodying the penalties he proposed to inflict on the accused. This bill the 
comitia dealt with, accepted or rejected, in the usual manner. Tkey might 
act in precise accordance with a clear provision oftthe law, or they might 
adapt a provision of some existing law to the more or less similar circum- 
stances of the particular case, or they might gréund their decision on some 
previous decisions in similar cases not embodied in any law ; or they might 
be guided in their judgment merely by the general feeling of the time 
in regard to the particular offence. The criminal legislation of the period 
was by no means extensive. 

Special Commissions (Quastiones).—In the history of the kings there is 
mention of Duumviri, to whom Tullus Hostilius delegated the trial of Hora- 
tius ; and to the samc early period belong the Questores Parricidit for the 
trial of capital cases. Owing presumably to the difficulty of properly conduct- 
ing complicated cases before a court so little fitted for exhaustive investiga- 
tion and patient discrimination of evidence, and probably under the influence 
of the senate, there grew up, in the early Republic, a similar practice of dele- 
gating the judicial power of the comztza in particular criminal cases to one or 
two persons called Qzscsrtores or Quastores (Investigators, or Triers). 
These were special commissioners, who sat as judges to investigate the 
facts of the particular cases referred to them. They were no doubt elected 
by the com#¢/a, although tle senate, in matters within its jurisdiction, also 
usually appointed a senator as a Questor. The Questor was always assisted 
by a jury or body of assessors (consz/7um). These were chosen exclusively 
from the senators, until the passing of the dex Sempronta (B.C. 123), after 
which the area of selection varied considerably (see page 45). ‘The opinion 
of a majority of the jury decided the verdict of the court, which, whether in 
accordance with the opinion of the judge or otherwise, was final. The first 
special commission recorded under the Republic belongs to the year B.c. 413, 
on which occasion the com/stra tributa, at the instance of the senate, and with 
the concurrence of the com/stia centurfata, appointed the consuls as Ouxes- 
fures to inquire into the murder of M. Postumius, a tribune of the soldiers 
with consular power.!. The plan seems to have worked successfully ; and it 
was an easy transition, first from a commission for a particular case to 
a commission for all cases of the same kind awaiting trial at the same time, 
and next to a permanent tribunal for the trial of all cases of a particular 
nature. 

Standing Commissions (Ouastiones Perpetu@).—The OQuastiones Per- 
peltu@ were permanent or Standing Commissions? for the trial of par- 
ticular classes of offences. The first of these courts was instituted by the 





1 “Senatusconsultum factum est ut de questione Postumiane ceredis tribuni 
primo quoque tempore ad plebem ferrent plebesque preeficeret quzstioni quem vellet. 
A plebe consensu populi consulibus negotium mandatur.” (Liv. iv. 51.) 

2 They were designated perprtue in opposition to’the special commissions. Per- 
petua, as in the expression edictum perpetuum, means simply lusting through the year 
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lex Calpurnia, B.C. 149, for the trial of persons charged with malversation in 
the provinces (repetungp).' The next was the court that took cognisance of 
bribery at election§ (amzb¢tus), which is supposed to have been created by the 
dex Maria, B.C. 119.2 The impairment or degradation of the dignity of the 
Roman people, or of such persons as they invested with authority (#ayestas) 
does not, appear as a @rime in enactments earlier than the /ex Appuleia, 
about B.C. 100." Thewe existed in B.C. go (although the date of institution is 
unknown) a court for cases of embezzlement of public property (fecudatus).® 
More courts were created by/eges Cornelia of Sulla, B.c. $1 : for vis (forcible 
@bstruction of the administrative authorities or officers) ;° for parricitdium 
(murder),’ and zncendium (arson),’ by lex Cornelia de sicarits et VENCHCLES ; 
and for fa/sum (forgery, including coinage of base money and bribed 
evidence). These were the most important of the standing commissions, 
The legislation of Sulla confirmed and expanded the growing systematisa- 
tion of the criminal law, and drew within the cognisance of these specialised 
tribunals very nearly the whole of the ordinary criminal business of the 
state. Each court was established by a law, which defined the crime and 
the punishment of persons that should fall under its jurisdiction, and regu- 
lated its constitution and procedure. The theoretical supremacy of the 
comitia remained; and the comztia continued directly to exercise their 
judicial pewer in all cases not provided for by a standing commission— 
for instarce, in cases of ferducllio (high treason), which were always tried 


of eitice of the presiding magistrate, the principle of the tribunal alone being “ per- 
stual,” or established for an indefinite period. 

1 The laws de repetundis were: (1) lex Calpurnia, nc. 1493 (2) lex Junia, 
between 149 and 122, about 1384; (3) lex Acilia, about 122; (4) dee Nervilia of 
Glaucia, about 111; (5) lex Cornelia of Sulla, 81 ; (6) lex Julia of Cesar, 59. 

2 The laws de ambitu were: (1) lex Cornelia Bachia, .c. 181; (2) lee Corneha 
Fulvia, 159; (8) lex Maria, 119; (4) lex Fabia; (5) ler Acilia Culpurnia, 67; 
(6) lex Tullia, 63; (7) lex Licinia, 553; (8) Irx Pompei, 525 (9) ler Julia of 
Augustus, 18. As early as B.c. 432 a plebiscitum had been passed forbidding 
candidates to wear a conspicuous dress : and the lex Poetelia, B.C. 358, discow tenanced 
excessive zeal in canvassing. 

3 The laws de majrstate were: (1) ler Appuleia, 2”. 102 or 100; (2) Urx Vara, 
92; (3) lex Cornelia, 81 ; (4) lex Julia of Cwsar, which was revived and oppressively 
extended under the empire. 

4 The law establishing this court remained valid till the der Julia (of Cwsar or 
Augustus). The lex Julia included sacrileyium (stealing or injuring religious 

rty) and the crimen de prruniis rcsiduis. er 
aan laws de vi were : an lex Plautia, B.c. 89; (2) lex Cornelia, 81, establishing 
the Questio Perpetua de vi; (3) lex Lutatia, 78, supplementary to leas Plautia : 
(4) lex Pompcia, 52 (temporary, with special reference to the murder of Clodius an 
the subsequent disturbances) ; (5) lex Julia (uf Caesar), 46, superseding previous ae 
By the last, or by leges Julie of Augustus, ris publica and vis privata are pointedly 
distinguished. eg 

5 Somewhat modified by the lex Pompeia de Parricidiis, B.C. 55. acs 

7 When connected with a riot, incendium also fell under the lea Pompera de vi an 
the lex Julia de vi. fo 1s 

® The penalty of all the Cornelian laws was exile (aqua ct tynis 
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before the contitia, or before special commissioners, when not included 
under mayjestas or vis. The senate possessed no criminal jurisdiction over citi- 
zens, although it regularly tried state crimes committed by the allieg and had 
always assumed the unconstitutional right of initiative in cases of exceptional 
emergency. Unimportant crimes were dealt with by the magistrates pos- 
sessing zPcrium, and punished by ignprisonment, fife, or even flogging. 

The presiding judge of the standing commissions was not electetl directly 
by the comztia ; he was either one of the prators or a special *Fudexr Ques- 
“ionis, and the praetor was nominated by the lav@creating the particular court. 
By the ex Ca/purnia, for instance, and again by the lex Acilia, the presidenay 
of the court de repetundis was naturally conferred on the alien praetor. But 
the great increase of civil business soon gave full occupation to both the 
alien and the city prator, and the remaining four prztors, instead of pro- 
ceeding to their several provinces on election, were detained for a year at 
home to preside in the criminal courts, Sulla increased the courts to eight 
or nine, and the prators to cight, six of whom were now free to preside at 
criminal trials. They distributed the courts among them by lot. For each of 
the courts not provided with a praetor as president, a supplementary judge, 
called judex guestionts, was appointed. Concerning the judex gue@stionis 
little is known. [le sat for the praetor, with equal authority, as president of 
a criminal commission, Unlike the prictor, he was required to take an oath 
on assuming office. How he was appointed, whether by the comitia or by the 
praetor, or by the special law of the court, is not known; ncither can we tell 
whether he was appointed for some department of the work of the court, or for 
the particular occasion, or as a permanent deputy. Two commissions were not 
given to one person ; and, while there were fewer spare privtors than there were 
criminal courts, the most obvious way of supplying presidents was to appoint 
a suedlex guestionts for each judgeless commission, The neces>ity for the 
continuance of this appointment was finally obviated by the great increase 
of prietors under Julius Cawsar and Augustus. The presiding judge was 
charged solely with the administration of the provisions of the law govern- 
ing his particular court. He had no voice in the decision, which was 
wholly a matter for the jury. But an unfair judge might indirectly sway the 
trial, by urging embarrassing technicalities, or by falsely reporting the verdict 
as shown by the state of the ballot. 

The classes that the jury (judrces) were drawn from, their qualifications 
for office, their number, and the successive judiciary laws relating to them, 
have been already fully set forth (page 44). 

Under the Questiones Perpetua the procedure was pretty much the same 
in all the courts. The general course was this. The intending im- 
peacher (it was now open to any citizen to prosecute) applied to the 
president of the court that took cognisance of the kind of charge to be 
brought, for Icave to prefer an accusation (pos/ulatfo). lf two or more 
persons made simultaneous application, a jury decided which of them 
should be the impeacher (dvinatio). The impeacher then formally 
Stated the name of the accused and the crime to be charged against 
him (#omints’ or criminis delatio). The accused was next cited before 
the prxtor, and the charge was preferred ag&nst him in person (ctaéso) ; 
upon which he was interrogated for the purpose of eliciting admis- 
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sions, sO as to narrow the issues to be tricd (interrogatio); and a formal 
charge was thereupon gravn up (¢zscrip~tio) and signed by the impeacher 
and his Supporters® (subscriptio). The judge then formally registered the 
name of the accused (omnis receptio), and appointed a day for the trial, 
which, unless fixed by the special law regulating the gustia, or varied by 
other spegial circumstar€es (such as difficulties in procuring the evidence), 
was generally the tenth day following. On the day of trial, the jury was 
chosen by balfot from the available list, unless the special law revulating the 
gue@stio ordained otherwise ; &nd, if any of them failed to appear when called, 
te judge had power to enforce their attendance or to punish their absence. 
If the impeacher did not appear, the accused was instantly discharged ; but 
a fresh process micht be instituted. If the accused did not appear, sentence 
was pronounced against him, late in the day, in terns of the special law of 
the court. Both impeacher and accused might conduct their own case, or 
obtain the assistance of counsel and friends. 

On the conclusion of the evidence, the jury gave their verdict, at first openly, 
but after the /ex Cass¢a (B.C. 137) by ballot. It might be expressed in any one of 
three forms—Not Guilty (Absolvo), Guilty (Conden:no), and Doubtful (Non 
Liguet). Yqual votes were construed favourably to the accused. In case of 
Doubtjul, the judge said Amplius (“ Further,” “ More fully”), and the cause 
was heard a second time, or oftener (av7A//atio), until the jury were able cither 
to acquit or to condemn. About B.C. 111, however, the fer Serv//ia of Glaucia 
discontinued amp/ratfo and introduced comperendinatio, or the deferring of 
the trial at the point of the verdict to the next day but one following.’ There 
were now two Stages In the trial. In the first stage (acH/o prima), both sides 
stated their case, examined the witnesses, and summed up the evidence ; 
the proceedings were now suspended till the day after the morrow, when the 
second stage (act/o secunda) came on, and both parties could bring forward 
fresh evidence and discuss the case over again. At the end of the second 
hearing, the jury must cither acquit or condemn ; they were not permitted to 
declare that they could not make up their minds (Vou Ligue?) The lex 
Servilia ruled the trials de Repetund’s down to the time of Sulla. Zumpt 
maintains that, after the laws of Sulla, comperendinatio still ren med in 
trials for all official crimes (A smtsverbrechen), while for all common crimes 
the ampliatio was introduced. By the éex Aurelia (B.C. 70), as he holds, 
comperendinatio was abolished, but amfp/iatio did not succecd to its place. 
A single actio was substituted—which, however, might last for several days— 
so that it was no longer competent to vote a fresh hearing, and it was necessary 
to pronounce a final judgment. (Zumpt, Criminalrecht d. nom, ep. M. 2, 


1 Cicero (in Verr. II. 1, 9) says the lex Acilia permitted no ampliatio or other 
adjournment after all was ready for the verdict. He also ascribes the introduction uf 
comperendinatio to the lex Servilia of Glaucia, before which he says ampliatio Was per- 
mitted. But the lex Acilia repctundarum permitted ampliatio (Bruns, Foutes Jur. 
Rom. Ant., p. 52); and Cicero’s statement either applies to another lex Acilia, or 14 
mistaken. A further alternative is—that the lea repetundarum giyen by Mommsen 
and Bruns as the lex Acilia is neither the éex Servilia nor the lex Acilia. Momnnsen, 
however, rejects Cicero’s statemeht as to the lex Acilia—“ ipsia Ciccronis verbis prssime 
lectis”’—and unravels the whole question. (Corp. Inscr. Lat, I. 55.) 
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1275 2113 214). The jury further estimated the penalty of the accused on 
condemnation (tis estimatio), if pecuniary ; and jp this they were guided 
by the special law of the court, which prescribed perhaps double@treble, or 
quadruple the amount charged against the accused. 


@ 
VI. REPUBLICAN SOURCES OF mew e 


During the Republic there were three direct and three indirect sources 
of law. - 

Formally and directly law emanated chiefly from the two popular as- 
semblies, and to a certain small extent from the senate. 

A lex (or populi-scitum), or statute, was an enactment passed by the 
comitia centuriata, on the proposal of a senatorial magistrate,—for instance, 
a consul or a pretor. From first to last /eges were binding on the whole 
people, patricians and plebeians alike. 

A plebiscitum was an enactment passed by the comztia tributa, on the 
proposal of a plebeian magistrate,—usually a tribune. At first Dlediscita 
were binding on the plebeians alone. By the /ex Hortensia, B.C. 287, how- 
ever, it was finally settled that they should be binding on the whole people, 
patricians and plebeians alike. They were commonly designated /eges,; as 
lex Canuleta, lex Aquilia. 

For the last half of the republican period these two independent legis- 
lative bodies worked side by side with surprising harmony and mutual 
forbearance. Perhaps this absence of scrious discord was considerably due 
to the superior interest of each in different matters. The comitia tributa 
seems to have concerned itself chiefly with private law, while the comitia 
centuriatfa attended to matters of government and foreign relations. During 
the latter half of the Republican period the plebiscites became of increasing 
importance. 

A Senatusconsultum was a resolution passed by the senate, and not 
vetoed by a tribune of the plebcians. The senate never possessed or claimed 
the right to make or to repeal a law. But in the early half of the Republic 
they appear to have insisted on revising and sanctioning all bills that were 
to be submitted to the comtia,; and a law of B.C. 67 seems to have stopped 
their occasional assumption of the right to suspend temporarily, in favour of 
an individual, the operation of a law. Further, the senate, of its own 
authority, was in the habit of issuing administrative edicts that possessed 
the force of law in such matters as were not provided for by any exist- 
ing law. (See Appendix I]. to this section, p. 65.) 

The three informal or indirect sources were—the Edicts of the magis- 
trates, and especially of the prtors, long-continued and generally recognised 
customs, and the opinions delivered by the jurisconsults. The two last were 
commonly rendered effective through absorption in the pretorian edicts. 

To the above-named sources of written law, Cicero adds previous de- 
cisions (7¢s judicat@) and equity (egzzfas). 


“ The legisiative power of the popylar assembly and the absence of legis- 
lative power in the senate and the prztor we,e marked bya difference of 
style in the lex and plebiscite, edict and decree of the senate : while the lex 
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and plebiscite employed the imperative (damnas esto, jus potestasque esto, etc.) 
the resolutions of the sengte scrupulously avoid the imperative, and are clothed 
m the forms lacere, censere, arbitrari, etc., as if they were rather recommen- 
dations than commands ; and the edicts and interdicts of the preetor are 
couched in the subjunctiye (Exhibeas, Restituas, etc.),a milder form of impera- 
tive. Oréo show that their force and operation is limited to his own tenure 
of office, they are expréssed in the first person (actionem dabo, ratum habebo, 
vim jiert veto). When he has authority to command, he shows it by using 
the imperative, as in addressing litigants (sitlite ambo hominem, inite viam, 
rédite), or the judge (condemnato, absolvito).” (Poste, Gaius, 1, 1-7 comm., 
p. 36 (2d ed.). After Ihering, Geist des Rom. Rechts, 47.) 


APPENDIX I. TO THE FOREGOING SECTION. 
REVUBLICAN LEGES. 


The following is a conspectus of the most important lezes (including plebiscita and 
a few privilegia) that have come down to us with particular titles from the period of 
the Republic. It may be noted that a lex generally took its title from the gentile 
name of its proposer, as lex J/ortens:a ; sometimes from the two consuls or the magis- 
trates, as lex Acilia Calpurnia, lex Papia Poppes ; sometimes from its object, as lex 
Sempronia judiciuria or lex Cincia de donis et muneribus :— 


B.C. 


508. Leges Valeri, securing annual maristracies and right of appeal. 
$492. Lex Icilia, forbidding tribune to be interrupted while speaking, or dis- 
persal of assembly of tribes. B.c. 470 is also given. 

486. Lex Cassia, agraria. 

$472. Lex Pinana, giving judex (in sacramental procedure) on Oth day instead 
of at once. Voigt and Muirhead prefer b.c. 432; against Momm- 
sen, Rudorff, Huschke. 

471. Lex Publilia, permitting the tribes to elect the tribuni plebis. 

456. Lex Icilia, assigning the Aventine to the plebs. 

455. Lex Aternia Tarpcia, empowering magistrates tc fine persons resisting their 
authority, and fixing maximum fine. 

449. The Twelve Tables. 

449. Lee Dui'ia, against leaving the people without tribuncs, or creating magis- 
trates sine provocatione. 

449, Leges Valeriev-Horativ, enacting that plebiscita, after contirmation of the 
patres. should bind the whole people ; giving right of appeal ; and 
guaranteeing inviolability of tribunes, zdilces, ete. (plebeian mayins- 
trates). 

448, Lex Trebonia, election of tribunes. 

445. Lex Canuleia, conceding conubinm of patricians and pleheians. 

434. Lex Amilia, censors to hold office for # year and a half only. 

430. Lex Jukka Papiria, fixing money values in fines instead of sheep and cattle 
values. e 

$390. Lex Apulcia, sureties, So Pudorff and Huschke. Also referred to 
230 (Voigt), and 102 (Appleton, Poste, Sandars). 
1383. Ler Publilia, de sponsu. (Less probably, 399.) 
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867. 


858. 
357, 
852. 
342. 
341, 
3u9. 


$32, 
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Leges Licinie, election of consuls, one to be ag plebeian ; ager publicus ; 
interest paid on loans to be considered as 80 nfuch in repayment of 
principal ; decemvirs (half of them plebeians) to keep Sibylline 
books. 

Irz Putelia, against too zealogs canvassing ; fifst leo: de ambitu, 

La Manlia, imposing tax of five per cent, on vajue of manumitted slave. 

Lex Marcia, against usury. : 

Ler Licinia, re-enacted ; both consuls may be plebeians. 

Lx Genucia, forbidding usury. e 

Lrges Publiliw, patrum auctoritas unnecessary to validity of plebiscita ; 
patrum auctoritas to be given hefere voting in comitia centuriata ; 
one of the two censors to be a plebeian. 

Lex Papirvia, granting civitas sine suffragio to the Accerani. 


325 or 313. Lex Patelia, de nexis. 


300, 
300, 
£87. 
? 287. 
287, 
#244, 


1244, 


234, 
¥ 243-124, 
232 or 22 


215. 
204. 
198, 
193. 


192 or 180. 


Before 186. 


254-184, 
#183. 
181. 
18], 
179. 


1173. 
#170. 


169. 


161. 


Lia Oyulnia, pleleians admitted as pontiffs and augurs. 

Lex Valeria, right of appeal. 

Lex Hortensia, resolutions of tribes to hind all citizens, directly. 

Lie Aquilia, introducing actio damni injuri. 

Lex Menia, patrum auctoritas wnecessary to election of magistrates, 
Ler Silia, de ponderilus. 


So Haubold and Rudorff. Bruns (42) thinks 


the grounds uncertain. 


Lez Si ia, introducing (as Gaius says; or regulating, as Sir H. S. Maine 


thinks) condictio, for cases of certa pecuria. So Huschke. Thering 
places it in first half of the fifth century u.c. (B.c. 350-300) ; Voigt, 
rc. 443-425. (Cf. Muirhead, p. 277, note to Gaius, iv. 19.) 

Lex Calpurnia, extending condictio to cases of omnis certa rcs. 

Lex Pagnnia, de sacramentis, (Bruns, 43.) 

Lex Flaminia, agraria, 


5. Lex Oppia, sumptuary. 


Lee Concia, de donis et muneribus, (Bruns, 43.) 

Jax Ataua, prohibiting usucapion of res furtiva. (Cf. Bruns, 48.) 

Lex Sempronia, de fonore wakine the law of money lent the same for Socii 
and Latini as for Roman citizens. 

Lex Bachia, orduining that four and six preetors should be elected alter- 
nately ; not observed, 

Lex Atilia, authorising city praetor and majority of plebeian tribunes to 
appoint tutor, at Rome. 

Tex Platoria, in favour of minors. Teferred to by Plautus (B.c, 254-184). 

Lex Furia, testamentaria, limiting amount of legacies, 

Lex Orehia, sumptuary. 

Lee Cornelia Baebia, de ambitu. 

Lex Annals or Villia, fixing minimum age of candidates for the higher 
Magistracies. 

Lev Cicercia, sureties. (Gaius, iti. 123.) 

Lex .# butia, introducing the Formulary Procedure. Date very uncertain ; 
conjecture ranges fiom middle of fifth to middle of seventh century 
U.c. (B.c. 300-100.) Muirhead prefers about B.c. 247 (p. 283, Gaius, 
iv. 30, note). Poste, about 170. 

Lex Voconia, imposing diral.ilities on women as to succession, and limiting 
amount of legacies. (Cf. Muirhead, p. 153; Gaius, ii, 226 note.) 

Lex Fannia, suviptuary. 


B.0. 
159. 
148 
143. 
139. 


137, 


2134. 
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Lex Cornelia Bulvia, de ambitu, 
Lex Caiphrnia, repetundarum. 
Lex Didia, sumptuary. 

Lex Gabinia, jubellaria, introducing ballot in election of magistrates, 
Lex Cassia, i®@ellaria, introduqing ballot in judicia populi (e 


xcept for 
perducllig: cf. Lex Culia, B.c. 107). 


@ 
(149-122, ) } Lex Junia, repetundarum. 


~ - 100: 
181. 
2130. 
126. 

123, 


123. 
123. 
123. 
122. 
? 122. 


119. 


119. 
119-67. 
?111. 
107. 


106. 


104, 
104. 


? 103. 


102 or 100. 
160. 

90. 

2 95. 


91. 
90. 
89. 


89. 
&9. 


89. 
88, 


Lex Sempronia, agraria. 

Lex Papiria, tabellaria, introducing ballot in enactment and repeal of laws, 

Lex Atinia, giving senatorial rank to tribune. 

Lea Junia, de pereyrinis, banishing aliens from the city. 

Lex Sempronia, de capite civium Romanorum, enacting that the people 
alone should decide on the caput of a citizen. 

Lex Sempronia, judiciaria. 

Lex Sempionia, ne quis judicio circumveniretur. 

Lex Sempronia, de provincits consularibus (repealed hy Covsar). 

Lex Fannia, vanishing Latini and Italici from the city. 

Lex Acilia, repetunlurum. Mominsen seems to have shown that it must 
be placed 120-121 ; Zumpt prefers a few years later, say 118. 

Lex Maria, de ambitu, supposed to have established the Quastio Per- 
petua. 

Lex Thoria, agraria, as to land tax (vectigal). (CE Lruns, Lez 
Aqraria, 67.) 

fiex Fabia, de ambitu. 

Lex Servilia, repctundarum, of Glaucia. 

Lex Cadia, tabellaria, introducing ballot in cases of perducllio (supple- 
menting ler Cassia, B.c. 137), 

Lex Servilia, judiciaria, of Cwpio. If ever passed, was very soon swept 
away. 

Lx Cassia, compelling demission of senatorship in certain cases. 

Lex Murcia, ayrarva. 

Lex Licinia, suuptuary. 

Lex Appuleia, majestatis, 

Lex Appulera, agraria. 

Lex Licinia Mucia, de civibus requndis, scrutinising title to citizenship. 

Lex Furia, de sponsu. (Gains, iii, 121; iv. 22.) Usual date, 95. 
But Rudorff gives p.c. 345; Huschke, beginning of fifth century u.c. 
(about Bc. 350 or later); Voigt, 218; Bruns, second half of nixth 
century (B.C. 204-154), holding that it must have been later than dcx 
Cincia (204); Appleton, 10U or 99. See Muirhead, p. 221, Gaius, 
iii, 121, note. 

Lex Livia, judiciaria, 

Lex Julia, ax to the Tribes; and giving citizenship to Latini and Socii. 

Lex Plautia Papiria, aa to the Tribes; and giving citizenship to aliens 
being citizens of federate states. 


Lex Pompeia, giving citizenship to Cispadani, and Latiuitas to Trans- 
padani. ‘ 
Lex Plautia, judiciaria. e 


Lex Plautia, de vi. © 
Lex Sulpicia, as to the Tribes, and new citizens. 
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B.O. 
81. 


81. 
81. 
8]. 
81 (83-80), 
81. 
8]. 
80. 
Before 89. 
78, 
78, 
71, 
70, 


70. 
67. 
67. 
67. 
65. 


G3. 


? 46, 
45. 
44, 


: 
? 


40 


39. 
84. 
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Lex Cornelia, de falsis, also called testamenigria. Under favourable 
construction of this law (beneficio legis Cornelie, Paul., SentSiii. 4a, 8) 
comes provision as to wills of citizens dying in captivity. Sandars 
ad J., ii 12,5. Cf. Ulp. xsiii. 5. Others refer this provision to a 
Lex Cornelia de captivis, Re. 67. 

Lex Cornelia, judiciaria. 

Lex Cornelia, repetundarum. 

Lex Cornelia, de XX. questoribus. (Brung, Fontes, 82.) 

Lea Cornelia, de sicariis et vencficiis. (Bruns, Fontes, 85.) e 

Lex Cornelia, de sponsoribus. So Husshke and Poste, Voigt, B.c. 327. 

Lex Cornelia, sumptuary. 

Lex Cornelia, tribunitia, diminishing the power of the tribunes, 

Lex Remmia, branding for calumny. (Cic. pro Rosc. Amer., 19, 20.) 

Lex Emilia, sumptuary. 

Lex Inutatia, de vi. 

Lex Antonia, de Termessibus. (Bruns, 83.) 

Lex Pompcia, tribunitia, restoring the powers of the tribunes taken away 
by Sulla, b.c. 80. 

Lex Aurelia, judiciaria. 

Ler Acilia Calpurnia, de ambitu. 

Lex Cornelia, de captivis. See Lex Cornelia de falsis, B.c. 81. 

dae Cornelia: pretor must abide by his edict. 

Lrr Papia, bauishing from the city persons not domiciled in Haly. 
Lex Tullia, de ambitu. 


2. Lrr Creilia, de vectigalibus, untaxing lands and harbours in Italy. 
. Lee Flavia, agraria. 

» Lee Julia, agraria. 

© Lee Julia, repetundarum. 

. dex Clodia attacking censorship. 

. Ler Licinia, de ambitu. 

~ Lee Pompeia, judiciaria. 

~ Lae Pompeia, de parricidiis. 

~ Lex Caciha, de censoribus, repealing ler Clodia, 8.0. 58. 

2. Ler Pompeia, de ambitu. 

» Ler Pompria, de vi. 

» Lex Rubria, de Gallia Cisalpina. 
» Lex Julia (de fenore or) de pecuniis mutuis or creditis, 
~ Lee Julia, judiciaria, 


(Bruns, 91.) 


Supposed to be one of the leges Julie (Gaius, 


iv. 35), restricting Jleyis actiones. Cf. lex Julia judiciaria, 


20; 

Ler Julia, de vi. May belong to Cesar or Augustus. 

Ler Julia, municipalis. (Bruns, 95.) 

Lx Ursonitana s. Colonia Julia: Genetive. Ceresar's charter to Latin 
colony at Urso, near Seville. See references ccllected in Muirhead, 
p. 9, Gaius, i. 22, note, and Bruns, Fontcs, 110 fullowing. 

Lex Juha, sumptuary. 

Lex Julia, dc annona. May helong to Cesar or to Augustus. 

Lex Falcida, reserving one-fourth of inheritance to testamentary heir. 
(runs, 103.) : 

Lex Quinctia, de aqueductibus. (Bruns, 105.) 

Lex Scribonia, prohibiting usucapion of servitudes, 


(Bruns, 104.) 
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Of quite uncertain date are the following :— 


Creperia (s@ Stulemund, Gaius, iv. 95), fixing enonsio in centumviral 
causes at 125 sesterces. Huschke takes the r. ference to he to the Jer 
Julia Papiria, pc. 450. See Muirhead, p. 316, Gasus, iv, O09, note 4, 
Lex Minicia (so Studemund, formerly Mensia, Gains, i. 78-79, OF Ulp 
e i * . * - 
v. 8). as to aPatus of children ef parents of different condition, 
Jalha (s@ Studemund, formerly Valeria, Gaius, iv. 25), amending 
procedure by manus injectio, Later than ler I ura, Which may Bafely 
be thrown back a@entury beyond the usual date. 


APPENDIX II. TO THE FOREGOING SECTION, 
SENATUSCONSULTA, 


Examples of senatusconsulta under the Republic may be seen in runs, Fontes, 
pp. 145-151: se. de Bacchanalihus (pc. 186) 3 se. de Philosophis ct Rhetoribus (we. 
161); sc. de Tiburtibus (seventh century U.C.)3 and se. de Aselepiade Clacumento 
sociisque (B.c. 78). 

A specimen of a senatus auctoritas (B.c. 51) is given in Bruns, 154, 


CHAPTER IV. 


FROM AUGUSTUS TO JUSTINIAN (B.C. 3f—A.D. 565). 
I. PUBLIC EVENTS AND IMPERIAL ENACTMENTS. 


The Political Transttion.—¥ rom the day of the battle of Actium (B.c. 31), 
the Roman world lay at the feet of Octavian (Augustus). Warned by the fate 
of his uncle, the victor, while securing his personal supremacy, conc nated 
the people by an ostentatiously assiduous regard for the forms of popular 
government. Gradually but surely he gathered ino his own hand all the 
important powers exercised by the republican magistrates, at the same time 
permitting the senate practically to supersede the comiitia as representative 
of the people. In the convulsive strife of personal ambitions the senate had 
strengthened their authority, and it suited the professed humility of Octavian’s 
policy to accept at their hands the honours of the state. In B.C. 29 they 
conferred on him the title of /#ferater, implying the possession of supreme 
power ; in B.C. 28, the title of /’xiaveps Senatus s in B.C. 27, Augustus; in 
B.C. 23, tribunician power and proconsular authority ; in B.C. 19, consular 
power ; and in B.c. 12, the title of Pontifex Maximus. In B.c. 27, the pro- 
vinces were divided, as we shall see further, between the emperor and the 
people (or the senate), but the command of the troops secured all substantial 
power to the emperor. Thus the whole power of the Roma empire was 
laid, with every show of camstitutional procedure, in the hollow of the 
emperor’s hand. Magistrates with republican titles, indeed, still continued 
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to be elected and to exercise their functions, but their real power was trans- 
ferred piecemeal to new imperial magistrates, and they were all overshadowed 
by the active predominance of the emperor. 2 @ 

A like fate attended the comztia. For many years the comitia curiata 
continued to pass Jeges curiate in confirmation of adoptions. It was 
gradually superseded, however, by the senate, whose consent was considered 
sufficient ; and at length Diocletian enacted (A.D. 286) that the permission 
of the emperor, published in the court of the preetor or of the*president of a 
province, should have the force of the ancient éaw. The comitia centurtata 
and ¢ridufa, again, apparently ceased after Pharsalia (Bc. 48) to be consulted 
on war and peace, and under Augustus they lost all jurisdiction, theoretical 
as well as actual, in criminal trials. They were still summoned to consider 
bills ; but this power also was gradually superseded by the constitutions of 
the emperor and the resolutions of the senate passed with his approbation, 
and died out just before the end of the first century after Christ. As late as 
the second century, they were still assembled for the election of magistrates ; 
but they had long ceased to possess an atom of real authority, for Augustus, 
following the example of Julius Caesar, recommended (commendo vobis) the 
consuls and one-half of the candidates for each of the other magistracies, 
and under Tiberius all the magistrates not recommended by the emperor 
were put forward by the senate. By the end of the third century they had 
ceased to be summoned even to go through the form of sanctioning the 
choice of the empcror and the senate. 

Augustus (B.C. 31--A.D. 14).—The political situation under Augustus has 
just been explained. The changes in the law effected by him referred 
mainly to three matters. (1) The “er Julia de Maritandts Ordintbits, re- 
jected by the com7tia (riiufa in B.C, 28, and not passed till n.c. 18, or even 
(as others think) A.p. 4, was supplemented by the fer Pafia ct Popf@a in 
A.D. 9. Apart from the separate titles, these laws were also spoken of as the 
deges (or fev Fulta ef Papia, or nove leges, or simply deges. The scope of 
these cnactinents, the most extensive after the Twelve Tables, was intended 
to be wide cnough to touch every source of the abounding moral depravity, 
which was ruinously thinning the ranks of legitimate citizens. “ Not only 
marriage,” says Ortolan, “ but everything even remotely connected with it—- 
betrothal, divorce, dower, gifts between husband and wife, concubinage, 
inheritance and the period allowed for entrance upon it, legacies and their 

devolution, des cedcns, the capacity or the incapacity of beneficiaries to 
receive—in fine, the riehts, privileges, or particular dispensations granted 
under divers special circumstances to fathers or to mothers who had chil- 
dren, or who had a specified number.” (Ortolan, /72story ef Roman Law 
(Prichard and Nasmith), sec. 70, par. 370, p. 309.) These marriage and 
paternity laws were diligently commented on by the jurists, as appears from 
the fragments of valious treatises ad legem Papiam preserved in the Digest, 
They sufered very gradual extinction at the hands of Caracalla, Constan- 
tine, and Justinian. (2) /?delcommissa and codicils, embodying informally 
the last wisnes of testators, were more liberally considered and protected on 
equitable crotinds. For such cases two special praxtors (fdeccommiissarit) 
were appointed under Claudius, one of whomuvas suppressed under Titus. 
(3) By the fer 2/ia Sentia (a.D. 4) and the lex Fujia Caninia (A.D. 8), severe 


FROM AUGUSTUS TO JUSTINIAN, 67 


restrictions were placed on the enfranchisement of slaves. The freedmen 
were felt to be too numerous. 

In tif reign of Augustus, seven centuries and a-half after the foundation 
of Rome, Jesus Christ was born at Bethlehem, in Judaa. The influence of 
Christ’s teaching on the Roman law will be considered presently. 

Ttbergus (A.D. 14- 37%.—The mantleeof assumed moderation and humility 
fell from Augustus on€he shoulders of Tiberius. Under him, however, the 
popular election of magistrates was transferred to the senate, which was 
further occupied in busily Pronouncing sentence of death for the clastic 
Grime of treason. The chief enactment of the reign was the /ex Funia 
[Morena] (A.D. 19), modifying the position and rights of freedmen. 

Fladrian (A.D. 117-138). — Beyond the pretores fidetcomitissarit of 
Claudius (a.p. 41-54) and Titus (A.D. 79-81), there is nothing to remark on 
the times from Tiberius to Hadrian, eacept the violent supremacy of the 
army and the tragical fate of successive emperors. Under Hadtian a new 
order of things seems to arise ; or perhaps, to some extent, it is now that the 
storms clear away, discovering the existence of numerous changes hitherto 
unperceived. Italy is divided into four provinces, administered from Rome 
under consular governors, who, at a later period, were succeeded by cor- 
vectores or prasides. The auditorZum, a section of the consrstoriin, of the 
emperoy, is constituted a separate council, ‘Ihe pratouan prefects have 
added civil to military jurisdiction. The means of appeal are more carefully 
organised, from inferior magistrates to superior, and at last to the emperor, 
The Perpetual Edict is finally arranged and authorised. ‘The opinions of the 
jurists are for the first time, on condition of being unanimous, recognised 
as written law. Constitutions of the emperors, although none are detinitely 
ascribed to an earlier date, have probably been issucd for a century 
previously. 

Antoninus Pius (A.D. 138-161) engaged at the public expense teachers ot 
philosophy to conduct classes both at Rome and in the provinces. He 
alleviated the lot of the slave, by making crucl ticatment a ground of com- 
pulsory sale. 

Antoninus Caracalla (A.D. 211-217).—On the assassination «1 Com- 
modus (A.D. 193), an outburst of military violence, during which the empire 
was actually sold by auction to the highest bidder, was succeeded by the 
rcign of Septimius Severus (A.D. 193-211), a pupil and admirer of Papinian, 
and then by that of Caracalla, the great jurist’s murderer. Caracalla ex- 
tended the rights of citizenship to every subject of the Roman empire; an 
act that did not affect the laws of enfranchisement, or interfere with the 
judicial condemnation of citizens to loss of rights of citizenship. He also 
modified the /eges Fulia et Pupia, doubling (increasing from one twenticth 
to one-tenth) the duty on enfranchisement, inheritance, legacies, and dusta- 
tiones mortis causa, and sweeping the caduca of coclibes and ord: into the 
Jiscus. 

Diocletian (A.D. 284-303). — From the time of Alexander Severus 
(A.D. 222-235), the study of jurisprudence declined, and almogt died out, not 
‘to be revived with any brilliancy till®the rise of Tribonian in the time of 
Justinian, three centuries later. For the next fifty years, down to Diocletian, 
the political history is simply a bloody chronicle of the making, urnaking, 
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and murdering of empercrs. In the meantime the Christian religion was 
silently and rapidly permeating the empire, undermiging the formal institu- 
tions of the pagan worship, strengthening the practical’ applicatién of the 
equitable conception of law, and steadily making its way under the encour- 
agement of severe persecutions—one of the most severe occurring under 
Diocletian (A.D. 303). The attitude of the tribes pressing on the,northern 
frontiers was seriously menacing the integrity of tle empire. By every 
incursion they gained some advantage ; they cither carried off considerable 
booty, or retired with bribes from the treasury* of a weak emperor. They 
were temporarily borne back by Diocletian, who braced up the discipline 6f 
the Roman Iegions, and directed them with energy. In 286 he assumed 
Maximian as a colleavue, created him Augustus, and entrusted him with the 
defence of the western empire ; and in 292, in order to cope more success- 
fully with the increasing dangers, the emperors chose as lieutenants and 
presumptive successors Constantius and Galerius, and proclaimed them 
Cassars. Diocletian now ruled the east, from Nicomedia ; Maximian ruled 
Italy and Afiica, from Milan; Constantius ruled Britain, Gaul, and Spain, 
from Tréves ; and Galerius ruled Hlyricum and the line of the Danube, 
from Sirmium. By a constitution of A.p. 294 Diocletian abolished the 
Formulary System, and established the extraordinary as the ordinary 
procedure. 

Constantine (A.D.306 or 313-337).—Diocletian had Jaid down the purple 
in 305, to pass the remaining eight years of his life in quict retirement. In 
307 Six emperors were contending for the supremacy; in 312 Constantine 
became master of the West, and next year Licinius became sole emperor of 
the East. In 314 the two rivals fought for the mastery, and Licinius bought 
peace by the cession of Illyricum, Pannonia, and Greece, to Constantine. 
After some nine years, war again broke out between them, and Constantine 
crushed Licinius, and soon afterwards put him to death (A.D. 324). Con- 
stantine was now sole emperor. In 330 he established Byzantium as the 
capital of the empire, renamed it Constantinople, and conferred upon it the 
privileges of Rome. 

To Christians Constantine had extended protection while he was Ceasar 
in Gaul, and still more after the victory that made him master of the West 
(312). In 314 Licinius had published an edict at Milan for the same pur- 
pose. In 325 Constantine, now sole emperor, formally embraced Christianity 
and proclaimed it as the religion of the empire. Inthe same year he attended 
the first general council at Niciea, when the views of Arius were condemned. 
The whole of the ancient sacred law, with all the public law dependent on it, 
was swept away. The Christian bishops ranked with the highest digni- 
taries, presided in courts of their own, and wielded great influence in the 
state. Religious corporations were permitted to hold property ; and now 
the heretics, and not the Christians, suffered from legal disabilities. The 
influences of Christian principle and sentiment, indirect as well as direct, 
worked powerfully. The exercise of the patréiz fotvstas was restricted and 
softened, in regard both to the person and to the property of 7/ii/amilie ; 
and, in particular, the incapacities ot ¢ve/ides and ordi, imposed by the d/eges 
Fulia et Pafia, were almost wholly removed (A.D. 320). 

Constantius (A.D. 337-361).—The persecutions of non-Christians, which 
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sullied the reign of Constantine, were carried on still more hotly under Con- 
stantius, who closed the pagan temples, and punished pasan rites with death 
and coftiscation. © Under Juhan (A.D. 361-3. Christianity was temporarily 
discouraged, but presently recovered its commanding authority. Towards 
the end of his reign (A_bD. 360) Constantius introduced the office of fri tectus 
urbt frog, Rome. The suppression ofthe formulary system was tollowed up 
in A.D. 339 by Confantine If., who abolished the necessity of svinbolic 
formule in testamentary documents, and in 3.12 by Constantius, who took 
away the special significance of all technical and sacred forms of law what. 
Soever (juris fermi’, so that the plain intention of the parties shouid not be 
defeated through any neglect of formal expression. 

Theodosius 1, (A.D. $08-450).-- Before his death in 395, Theodosius I. 
divided the empire into two separate sovercignties of the East and the West, 
and gave them to his sons Arcadius and Honorius. The reign of Theo 
dosius IT., son of Arcadius, is memorable for the compilation of the Theo- 
dosian Code (429-438), as well as for the Law of Citations (426), a new rule on 
the authority of the juristic writings, and for the establishment of a school of 
philosophy and law at Constantinople. Probably these legal labours were due 
less to the emperor than to his pretorian prefect and chet law adviser, 
Antiochus. ‘To somewhere about the beginning of the fifth century also, 
probably belong three important, though fragmentary, works - the Vatican 
Fragments, a Comparison of the Mosaic and the Roman Laws, and the 
Consultatio veteris cujusdam purcconsultd (pp. 87 88). 

Lrall of the Western empire. —VNe northern tribes pressing downwards 
at length overwhelmed the Empire of the West. In gio the Goths under 
Alaric, after several years of fierce fighting, battered down the walls of Rome. 
Gaul was conquered and divided into three hingdems : the Franks (north), 
410; the Bureundians (cast), 414; the Visigoths (south), gig. In 453, 
Attila, king of the Huns. retired from before Rome, on temporary condi- 
tions ; and in 455, Genseric, king of the Vandals, came from the conquest of 
Roman Spain and Africa, and sacked Rome for forty days. For twenty 
years more, the empcrors were set up and plucked down by the invading 
chiefs, and then the Empire of the West caine to an isnominious / nd (476). 
Odoacer proclaimed himself king of Italy, and divided the teritory among 
his soldiers ; but he in turn was overthrown by Theodoric, king of the Ostro- 
goths (403), who ruled Italy from Ravenna with enlightened and beneficent 
sway for another generation (till 526). The Ostrogothic kingdom was 
finally destroyed by Narses, the general of Justinian, in A.D. 553. In the 
beginning of the sixth century certain of the barbarian kings published codes 
of law for their Roman subjects—/er Nomana Visigothorum, lex Kumana 
Burgunditonum, dtitum Theodorict yp. 88-84). 

Fustinian (A. 527-563). Religious persecutions and the contentions of 
orthodoxy and heterodoxy, the military achievements of the great Lelisarius, 
and of Narses, and, above all, the consolidation of the law, signalised the 
reign of Justinian. Following the counsel of Tribonian, no doubt, Justinian 
ordered the compilation of the Code, the Digest, and the, Institutes, and 
published his subsequent Novels. Tle alterations of the old law writing: are 
excused by the practical object in view. The modifications in the law tend 
in a liberal direction. “The last strict shackles of the artificial civ.l law were 
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frecly loosened or completely knocked off, and the law was informed with a 


more simple, business-like, and equitable pirit. . | ; 
Il. MAGISTRATES OF THE EMPIRE. 
c 
1. Republican MacistPates under the Fuipire. © 


The Consuls.— For some three centuries the ordinary magistracies of the 
republic continucd to exist under the empire, Gnd many of them are still 
heard of at amuch Jater period. But they were the mere shadows of ther 
former selves, The consulship was assumed or bestowed by the emperors 
just as they thought tit. Instead of a pair of consuls for every twelve 
months, there was ordinarily a new pair every two months, sa as to afford 
the emperor sufficient opportunities of gratifying persons he wished to favour. 
Owing to the overshadowing power of the emperor, and their short period 
of office, they were of no poliucal account whatever. Still they presided in 
the senate and the coma, Occasionally they acted as judges in civil suits ; 
and from Claudius to M. Aurelius they exercised special jurisdiction in cases 
relating to minors. The consulship, thouzh wholly stripped of power, was 
considered for six centuries as the most exalted and most honourable of 
dignities; forthe prudent empcrors bad invested it with eatraordinary pomp 
and splendour, 

The Phbetin Tredines.~ The Titbuneship of the Plebcians existed 
into the titth century, but ao retamed no more power than the consulship, 
and, in the eves of the public. no honour whatever. The tribunes were 
generally Chosen by the senate by let from the list of ex-quastors under 
forty veats of ave. During the hist century they still sumamoned the senate 
and presided atuts meetings. ‘They exerted their nht ot intercession, but 
with careful rejaid tothe emperars pleasure, From \urustus to .\lexsander 
Severus, they divided. with the pretors and the adiles, the several saperin- 
tendence of the fourteen regiens of the city, the really mmportint duties being 
in the hands of heads of special departments. And down to the tune of 
Nero they exercised extensive quiisdiction in civil suits, The office was also 
estabhshed by Constantine at Constantinople. 

Lhe Pre lors— The Pretors vaned from twelve to cighteen, and their 
functions were gready transtormed. They were turned into wales, their 
criminal and civil yurisdiction being transterred to the senate and the City 
Prefect. Later on, certam special matters were re-comimuitted to them. 
Claudius appoimted (A. $6: two pretors, one of whom Titus abolished 
(A.D. 74% to decide Questions relaung to trust-estates factor de fulescom- 
miissés).  Netva appointed a pretor for causes between private persons and 
the fscus, Antoninus appointed a Arcwior or jude r hiddedar is tor the athurs of 
minors. ‘The alien preter disappeared on Caracalia’s extension of the full 
citizenship to the limits of the empire; the city prctor existed, in name at 
Jeast, as Jong as the Empire of the West; and both he and the prwtor 
fufelaris entergd on a new sphere of existence at Constantinople. 

The .Lties.—-The sEdiles, Plebeain, Curule, and Cereal, remained till 
the time of Alexander Severus, but their functfons were recuced to insigni- 
ficance. 
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Lhe Censor—Preafectus Morum—The office of Censor died out in th 
first years of the empire (B.C. 22), although several of the emperors assum . 
the til® The f@nctions were partly undertaken by the seca aren 
regulated public morals ( priefectus morion) and selected the seanioe ‘ad 
were partly distributed among other officers. ) “— 

The erovincial offftials will be gore conveniently me 
(PP. 72-73) ° , 


ntioned below 


-. @ , 
2. New VMaerstrates under the Fim! sre. 


In the crippled state of the old magistracies, some new macistrates were 
necessary for the conduct of the business of the empire. ‘These were ab- 
solutely the creatures of the emperor—nominated directly by him, holding 
office durin: his pleasure, and uniformly acting, with servile watchfulness, in 
accordance with his wishes. Before naming them, however, we will state 
the relation of the emperor himself to the administration of pustiee. 

Lhe Liperoy.— he emperor was the fountain of yustice as well as of 
law. Hle was the supreme judge. He exercised his powers principally in 
two ways: either he sat as judge on appeals, or he gave opinions at the 
instance of a subordinate judve or of a party toa cause cepsstieder, reseviple , 
Justinian abolished the old practice of reference from a judge, and required 
the judve in every instance to give a final decision, allowing an aggrieved 
party toupset the judgment only by a regular appeal. 

The Counctl of the Lemperor (Sacrum sLuditor ire el CONSESMOFTUMLY LOW 
out of the half vear councils (ceacilia semestria) established by Augustus, 1n 
which (among other things) projects to be laid before the senate were dis- 
cussed, and judicial investigations prosecuted, Tt was variously constituted, 
according to the caprice of the emperor, ‘Liberius chose, in addition to his 
friends and associates, twenty leading citizens ; Hadrian added the prectors, 
and certain distinguished senators and knights; Alesander Severus stn: 
moned the men most competent to handle the matter under discussion, In 
the time of Hadzian, the -laditorvim was the separate part of the council 
that assisted when leval questions were under consideration. Unde r Dioele- 
tian the Consistorium received a fixed organisation. It was composed 
of the hicher officials attached to the mpenal palace ; and in addition to 
assisting the emperor in administration and legislation, it also acted as 
a final court of appeal. It descended as an institution to the Lower Empire. 

The City Prefect (Prifectus Crli).--~The city prefecture of the empire, a 
transformed repubtican office, was permanently establishea by Augustus in 
Bc. 25. The chief duty was to maintain public tranquillity and good order, 
in support of which the City Prefect held the command of the City milta or 
national guards (cohert:s urbane). Other functions were rapidly added ; 
and gradually the City Prefect became the supreme criminal and civil judge, 
absorbing the chief duties of the republican prators and adiles. 

His cévz/ jurisdiction extended 100 miles beyond the walls of Kome. In 
certain cases he assumed a special original jurisdiction ; as iz complaints by 
slaves of the cruelty of their masters, in disputes as to their respective duties 
between freedmen and pattons, in suits by and against bankers, and in 
certain interdicts. 
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His criminal jurisdiction seems to have extended throughout Italy. 
When a crime was disclosed in civil proceedings before other magistrates, 
the City Prefect reccived the culprit for trial and Sunishment. Ke could 
sentence to simple banishment from the city, or to deportation or relegation, 
or to the mines. 

In the exercise of his afpellate, jurisdiction, He sat, with a board of 
assessors (consi/iunt), to hear appeals from the inferi&r courts in all parts of 
the empire. There was, at last, no appeal from his sentence, ‘except to the 
emperor. od 

By the direction of the emperor, however, cases would at times be trane- 
ferred from his court and submitted to the special consideration of the 
senate. ‘These would include all the more serious criminal charges affecting 
the government, the emperor, senators or their families, or governors of 
provinces. 

The Pretorian Prefect (Prefectus Pratorio).—The prafectus pretorio, 
the general of the imperial lite guards, soon became the second, and even at 
times the first, power in the state, owing to the armed force he commanded. 
Under Augustus there were two, under Tiberius one, and, at later periods, 
occasionally three or four prefects. Their power, at first purely military, 
naturally extended ; under Hadrian they had begun to exercise civil 
authority, and under Commodus their hand was in every department of 
government ; particularly they drew to themselves a large civil and criminal 
jurisdiction, and in fact filled the highest judicial office. The great jurists, 
Papinian, Paul, and Ulpian, were pretonan prefects. Their military juris- 
diction was abolished by Constantine the Great. 

At first, appcaly lay from the practorian prefects, but at last they were 
made a court of final appeal within their jurisdiction. Appeals lay to them 
from the presidents of provinces. They exercised a superintendence and 
control over inferior judges, could remove them for inefficiency or ill-health, 
and, subject to the approval of the emperor, punish them for abuse of their 
powers. 

The Provincial Governers.—When Augustus assumed supreme power, 
he took under his duect and sole control twelve of the dependent provinces, 
including the newer and less settled ones on the frontiers (provincia im- 
peruvorté or Casarts’. ‘These were governed by imperial heutenants (degat? 
Cesarts or slugust!; prastdes', at the head of a strong military force. 
Twelve provinces were left under the administration of the senate, including 
such as were long-setded and peaceful (freriacke senatorie or popull,. 
These were governed, as under the republic, by past-consuls or past-preetors, 
who were now all styled Areconsudes (sometimes also ~rasides). At first 
there existed certain triding distinctions between the two classes. Generally 
the proconsuls enjoyed higher consideration and dignity, their insignia being 
six fasces as against the tive /asces of the heutenants. They could also fine 
up to six ounces of gold, the heutenants only up to two. But by the time of 
Justinian these distinctions had gradually become obliterated. 

The jurisdiction of the President was most extensive, including all the 
causes, civil and criminal, that wera heard at Rome by different judges. 
Nor was he tied down by Roman precedents, bit could decide according to 
his own ideas of right. Exchequer cases, however, although included in his 
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wide commission, he usually left to the Finance Minister (procurator Cesaris), 
The criminal powers of the President extended to the punishment of the 
mines, lsut not to depoftation to an island, without the special authorisation 
of the emperor. He was not bound to hear every cause himself, but might 
follow the practice adopted by the greater magistrates in Rome. 

The amen of the President ingcivil causes extended only to persons 
domiciled in his provice ; but he possessed full authority to deal with all 
criminals within his bounds. He could not act outside his province, except 
in regard to the voluntary ju@isdiction, which he could exercise as soon as he 
left Rome. It was his duty to wait in his province, even after the expiration 
of his term, until his successor actually arrived ; and he could not divest 
himself of his authority by resignation. 

The commission of the Presidents charged them not to be unduly familiar 
with their subjects. Other restrictions were imposed on them for the pro- 
tection of the inhabitants: they might not marry a woman belonging to their 
province, nor buy land, except when their ancestral property way sold by the 
Exchequer. 

The rearrangement of the provinces under Constantine is referred to 
below (page 74). 

Provinctal Finance Mfinisters.—The Provincial Governor was attended 
by a Finance Minister, the Proconsul by a Qeeestar, the Imperial Licutenant 
by a Procurator Cesaris. At first, his functions were purely administrative, 
but in course of time he naturally drew to himself a jurisdiction over causes 
in which the Exchequer was a party. Ultimately the Procurator had 
acknowledged jurisdiction over all [achequer causes, with power to decide 
all subsidiary questions,—even some questions of status, as whether a person 
were aslave ora freedman ; but if the question were whether a person were 
freeborn, it must be referred to the Court of the President. The Hrocurator 
had no power either to banish or to fine. 

Assessors to Magistrates.—TVhe provincial as well as the home magis- 
trates, being quite as much executive as judicial officers, were often chosen 
more for their business capacity than for their knowledge of law. It there- 
fore became customary to give them the assistance of paid jur consults 
(adsessores). Wefore the office acquired its importance and 4 crimanent 
character, adsessores were required to give up practice only in the court 
where they assisted ; but Justinian required them to clect between their 
profession of advocacy and their employment as adsessores. He enacted 
also that no one should sit as assessor to more than one magistrate. The 
assessor could not hear causes in the absence of the magistrate, fur it was 
necessary that the official documents should bear the magistrate’s signature. 

Fudices Pedanet.—\n the famous constitution of Diocletian enacting (A.D. 
294) that the extraordinary procedure should henceforth be the ordinary 
procedure, it is incidentally mentioned that the presidents of provinces had 
been in the habit of assigning to jzudices pedane? causes that they were unable 
to hear personally. ‘he precise duties of these judices pedane# arc uncertain. 
After the abolition of the ordinary procedure, however, they acted as petty 
judges, in causes of small amount. IQiocletian restricted their employment 
to those occasions when the’president was prevented from giving a personal 
hearing, either through the pressure of his public duties or the excessive 
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number of causes. Julian also permitted the president to appoint them for 
causes of minor importance, and Zeno assigned a gertain number. to each 
prefecture. Justinian altered this, for the Constantinopl¢é prefecture at least, 
and nominated certain advocates of high professional standing, requiring 
thein to sit continuously, and giving them jurisdiction in all civil causes up 
to 300 solidi. Their jurisdiction, hoWever, was not compulsory ; the parties 
might submit their cause to an arbitrator by preference, provided they 
rejected a judex pedaneus before the beginning of the trial. 

Magistractes introduced by C onstantine.—The establishment of a new 
capital and the influence of Christianity under Constantine led to consider- 
able modifications in the administration. The Azshops (cpiscofi) were the 
highest dignitaries. They naturally undertook duties of humanity and 
charity in protection and aid of the poor, of captives, and of children; they 
sat on the councils for the nomination of tutors and curators, and they enfran- 
chised slaves in the churches. They could act temporarily for absent 
magistrates, and the emperor himself frequently obtained their advice. The 
peaceable nature of Christianity fostered the ancient resort to arbitration ; 
and Constantine established an episcopal jurisdiction (cf7scofalis audientia) 
over certain classes and matters of religion and the church, which was largely 
taken advantage of also in other matters by the voluntary confidence of 
litigants. 

Constantine divided the empire into four pritorian prefectures—the 
East, Hiyria, Italy, and Gaul. These he subdivided into 13 (5, 2, 3, 3) 
dioceses, under Vicars (7¢card?) ; and these again into 117 (48, 11, 29, 29) 
provinces, under proconsuls or rectors. 

The Defensores Ctuttatiumn-—The Defensores Crvitatum were municipal 
magistrates, of whom we hear first in constitutions of Valens, Valentinian, 
and Theodosius (about A.D. 379). They were elected by the leading citizens 
of their respective towns, for five years, and they were not at liberty to resign 
their post. With certain police duties and the special care of the poor, they 
also exercised jurisdiction in cases involving not more than $0 soldi, By 
the time of Justuman, the office had devolved on humble subordinates of the 
magistratcs. 


Til. CRIMINAL LAW UNDER THE EMPIRE. 


The criminal jurisdiction of the City Prefect, the Prectorian Prefect, and 
the Provincial Governors has been alluded to in the preceding section. 

In the time cf Justinian crimes were divided into three classes, according 
to the manner of prosecution~-Pud/tca Fudtcta, Extraordinaria Crimina, 
and Privata Delicte. (Stephen, /7est. of the Crim. Law in England, 1.12 
follg.) 

Publica Fudicta.— These were the representatives of the old Ouestiones 
Perpetua, and took cognisance of crimes forbidden by the following laws, 
under defined penalties, capital death or exile) or not :—Lex Julia Majestatis, 
Lex Julia de Adulteriis Coercendis, L@x Julia de Vi Publica, Lex Julia de Vi 
Privata, Lex Cornelia de Sicariis et Veneficiis, Lex Pompeia de Parricidiis, 
Lex Cornelia de Falsis, Lex Julia Repetundarum, Lex Julia de Annona, 
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Lex Julia Peculatus et de Sacrilegiis et de Residuis, Lex Julia Ambitus, Lex 
Fabia de flagiariis. (ZQ 48, 4-15.) 

Extraordinaria Crimina (D. 47).—“ These were offences for which no 
special Questio, no specific punishment, were provided. ‘The punishment 
was (within limits) at the discretion of the judge, and the injured party might 
prosecutegthough he wags considered in @oing so to protect rather the public 
interest than hjs own.” 

Privata Delicta.—“ These were offences for which a special action was 
set apart involving a definite result for the injured party ; such, ¢.v., as the 
actio furti or activ injuriarum.” 

“ The classification is a little like a classification of English crimes, as 
being either (1) Treason or Felony ; (2) Misdemeanours at common law ; or 
(3) Torts ; and there is something of a resemblance between the way in 
which, in the course of ages, the Pud/ica Fudicta and the Latraordinaria 
Crimina came to be formed into a single class of offences, as to all of which 
the punishment was more or less discretionary, and the gradual leqislative 
removal in our own country of nearly every substantial distinction be:ween 
felony and misdemeanour.” (Stephen, doc. cét.) 


IV. SOURCES OF LAW UNDER THE EMPIRE, 


Gaius enumerates six sources of Roman law: statutes, plebiscites, decrees 
of the senate, edicts of the mavistrates, constitutions of the emperors, and 
opinions of the jurists. The suggestions of custom would from time to time 
reccive incorporation in one or other of those forms. 

Lex, Plebiscitum, Senatusconsultum.— The comitia continued to pass 
deges, or rather p/ebiscéta, with some little show of real power, under the first 
two emperors ; the last recorded /ex belongs to the reign of Nerva (A.D. 
96-G8). In imitation of the ancient forms, the emperor would Jay the bill 
before the senate, in an oratio or an epéistula, after which it would receive 
the aucforitas of the senate, and be proposed to the tribes. The reference 
to the tribes, however, rapidly fcll inte disuse as being inconvenicnt, and the 
ceremony became shortened to a mere proposition of the bill to th: senate. 
The senate itself even came to be spoken of as comztza, and the sexatuscon- 
sulta as leges; and the very naming of the decrees of the senate was 
modelled on the principle of the republican laws and plebiscites, Gradually 
the senate put forth more and more enactments on points of civil law, with 
unquestioned validity, and before the time of Antoninus Pius such decrees 
were frankly recognised as possessing full legal force. This continued till the 
reign of Septimius Severus (A.D. 206), after which, although the right of the 
senate theorctically remained, the exercise of it is doubtful. As sewatus- 
consulta had superseded éeges at the end of the first century, so, just after 
the close of the second century, they were in turn superseded by the imperial 
constitutions, which at last became the sole source of law. 

Edicta Magistratuum’—The publication of the edclum perpeluum, 
compiled by Salvius Julianus under Hadrian, did not put gn end to the 
issuing of edicts. at any rate, the words of Gaius would lead us to suppose 


' For examples of edicta, see Bruns, Fontes, 165 fellg. 
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that in his time they continued to be regularly issued. The magistrates, 
however, would be bound to adopt its provisiong, adding only such new 
forms and rules as might be necessary in new circumstances. 

The Constitutions of the Emperor—The emperor’s legal right to make 
law (jus constituere) was derived from the special statute (/ex regia, lex 
tmperit, or de imperio) investing im with all the powers of the people. 
This statute was a survival of the olden dex curiafa regulating the investiture 
of the kings ; at the beginning of each reign it was prepared by the senate 
and passed by the representatives of the thirty wards (curi@). The comsit- 
tutiones embrace all the emperor's acts of law-making in whatever form— 
legislative, judicial, or interpretative. ‘They were (1) Edicts (cdicfa), general 
ordinances issued by him in his capacity of magistrate ; (2) Decrees (decreta), 
judicial decisions pronounced either on final appeal or in the exercise of his 
summary jurisdiction ; and (3) Eprstulw, or rescripta, written replies to the 
inquiries of judves or of private persons on particular points. ‘To these may 
be added (4) mandata, orders to the imperial officers in the provinces. The 
earliest constitution directly mentioned by Justinian belongs to the time of 
Hadrian ; but Augustus and his immediate successors issued constitutions 
in all kinds, veiling them, however, under names familiarly associated with 
the sovereignty of the people. 

Lhe Opintons of the Furisconsults (Responsa Prudentum’.--\n order to 
increase the authority of the answers of the jurisconsults, and hardly without 
the idea of securing a certain professional allegiance to himself, Augustus 
enacted that there should be conferred on (some of) them the right of giving 
responses under imperial authorisation (jus pudlice respondendi). It would 
seem, however, that this enactment lay in abevance till the next reign; for 
Pomporius mentions that the first to receive the imperial authority was 
Massurius Sabinus, the pupil of Capito. The jurists thus favoured above 
the rest were called juts auctores; their auctoritas, dcrived from the 
emperor, being embodied in their opinions delivered on single points or 
cases, and naturally perpetuated in collections of these, more or less supple- 
mented and digested, into legal treatises. An extraordinary impetus was 
thus given to the production of legal literature, and to the activity that 
followed during the first two centuries of the Christian era we owe the rich 
store of juridical reasoning that constitutes the permanent value of the 
mature Roman Law. 

The assistance given to the magistrates by the jurisconsults was equally 
needed and required by the empcrors themselves. In the preparation of 
constitutions or of legislative measures, and even in other matters of diffi- 
culty, the emperors resorted to the advice of the best jurists of the day. 
These were important members in the conci/ia semestria of Augustus and 
the later Council of the emperor. Alexander Severus never sanctioned a 
constitution without consulting a score of jurists, in addition to other 
advisers. 

It is not easv to suppose, even with Savigny and Puchta, that the answers 
of the privileged jurisconsults originally possessed the force of law. For the 
answers always might, and often did conflict ; and, in fact, the accumulation 


4 For cx:mples of these, eve Cruns, Funtes, 189 foll, 
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of such inconsistent authoritative opinions on a number of Points of law pre- 
sently divided the juriscopsults into two rival schools, to the great perplexity 
of the judges. The first great rivals were C. Ateius Capito and M. Antistius 
Labeo, who flourished under Augustus. Capito was a born aristocrat, and 
an assiduous courtier, who attained the consulship (A.p. 5: died an. 22). 
Labeo was@ son of the peSple, a stauncheepublican, scornful of political and 
courtly promotion, and Astinguished for profound learning and intellectual 
acuteness. Capito is said to have been conservative of the traditions of the 
law ; Labeo is said to have b8ldly applied his scientific training and inde. 
perfdent tendencies to strike out more liberal views and originate nicer dis- 
criminations. The followers of Capito and Labeo confirmed the general 
divergencies of juridical opinion. These seem, however, to have been on 
matters of detail, not of principle ;' and probably personal and political, no 
less than juridical, antagonism influenced the formation of the two parties. 
The rival schools, now fully recognised, were styled Sabinians or Cassians, 
and Proculians or Pegasians, after disciples of the founders. Leading 
successors of Capito were—Massurius Sabinus, G. Cassius Longinus (consul 
A.D. 30), Cxlius Sabinus, Priscus Javolenus, and Salvius Julianus (of the 
edictum perfetuum) ; also Sextus Pomponius, who flourished under Antoninus 
Pius, and whose short and incomplete sketch of the History of Koman Law 
included in the Digest, furnishes our best information on this subject ; Sex. 
Ceecilius Africanus, famous for his obscure style ; and Gaius. 1] cading suc- 
cessors of Labeco were—Nerva (fathe:), Proculus, Nerva (son), Pegasus, 
Juventius Celsus (father), Celsus (son), and Neratius Priscus. ‘The opposi- 
tion continued for about two centuries, and may be regarded as having 
taken end in the unique predominance of Papinian. 

From M. Aurclius to Caracalla five jurists stand out in pre-eminent 
greatness—Gaius, Papinian, Ulpian, Paul, and Modestinus. 

Gaius (the rest of hi> name ts lost) lived in the middle quarters of the 
second century, under Hadrian, Antoninus Pius, and M. Aurelius. He tells 
us that he was a Sabinian, and affords our chief information reyarding the 
characteristic differences of the two schouls, Whatever reputation he may 
have enjoyed during life, we shall presently see (pages 79, &4) in wl at esti- 
mation he was afterwards held. Heis known tous mainly by his /nséstu- 
tiones (see page 84). Besides this work he wroie numerous treatises— 
on the Twelve Tables, on the Three Edicts (Urban, Atdilician, and Provin- 
cial) ; on the fer Papia Poppaa, on the writings of Q. Mucius Scievola ; 
and on the sesa/usconsulta Orphitianum and Tertullianum, as wellas Reeula, 
and seven books of Res Cotidian@, which were also called Ayre, so highly 
were they valued for their practical character. Some 535 extracts from his 
writings are contained in the Digest. 

femilius Papinianus, the most celebrated of all the Roman jurists, 
flourished under M. Aurelius and Septimius Severus. He was the teacher 
and friend of Severus, whom he probably accompanied to [britain (York), 





1 The particular points are enumerated in the Index, under Sabinicns. See Gaius 
T. 196; If. 15, 37, 79, 123, 195, 200, 217-228, 231, 244; II]. 87, #%, 103, 133, 149, 
141, 167,178; IV. 78, 79, 114, 163. On the whole subject, see Dirksen, Lie 
d. Rim. Juristen (in his Beitrage z. Kunde d. Rom. Nechts). j 
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and who made him pretorian prefect or supreme judge. He was put to 
death by Caracalla, because (it is alleged) he declined to vindicate to the 
senate the murder of Geta. Papinian wrote thirt§-seyen bookseof Ques- 
tiones, nineteen of Responsa, two of Dfinitiones, and works De A dulterits, 
besides others. Some 596 extracts from his writings are contained in the 
Digest. e . 

Domitius Ulpianus derived his origin from Tyce. Like Pafil, he was 
a pupil of Papinian, and his colleague in the emperor’s courfcil. Banished 
by Elagabalus, he was recalled by Alexander¢ Severus, who made him his 
chief adviser, and raised him to the post of prztorian prefect. Perhaps this 
was an unpopular act, for Ulpian was presently murdered by the soldiers, 
under the eyes of the emperor (A.D. 228). Besides annotating Papinian 
(see page 79), Ulpian composed numerous works, including two especially 
important treatises, Ad Edictum and Libri ad Sabinum. An epitome of 
his Lrler Sineularis Rezularum (also improperly called /ragmenta) is 
extant in a MS. in the Vatican Library. His writings furnish about one- 
third of the Digest (the largest contribution of any single jurist), consisting 
of 2462 extracts, many of which are of considerable length. 

Julius Paulus, a native of Padua, was also a pupil and colleague of 
Papinian, exiled by Elagabalus, recalled by Alexander Severus, and appointed 
pretorian prefect (A.D. 222). He survived Ulpian. Paul was an extremely 
prolific writer, more than seventy of his works being named in the Digest. 
The most celebrated was Ad £dictum, in eighty books. He too annotated 
Papinian (see page 7g). An epitome of his Sextentie Recepta, in five books, 
is preserved inthe Lreviartum Alaricianum , and his writings furnish about 
one-sixth of the Digest, consisting of 2083 extracts. 

Herennius Modestinus was a pupil of Papinian and of Ulpian. He was 
a member of the council of Alexander Severus, and flourished till about the 
middle of the third century. He wrote, among other works, certain books 
of Lxxcusationes. We is now represented solely by 345 excerpts in the Digest. 

Modestinus may be regarded as the last of the jurists. For half a cen- 
tury, from Alexander Severus to Constantine, the supremacy of military 
violence, setting up and plucking down a rapid succession of emperors, 
fatally checked the active development of jurisprudence. The labours of the 
jurisconsults of the first two centuries have been classed by Ortolan in four 
divisions of subjects: (1) commentaries on the edicts of the privtors or of 
the proconsuls (ad Hatctum, ad Ldtctum provinctale); (2) treatises on the 
functions of the magistrates (de officio prefecti urbt, proconsulis, ete.) > 
(3) extensive works on the whole body of the law (Diyesta, Pandecta) ; 
(4) abridgments or elementary lessons (/astitutiones, Revula, Sententia). 

It was Ifadrian that first invested the opinions of the authorised jurists, 
when unanimous, with the force of law. When, however, they were not unari- 
mous, the judge still bore the responsibility of deciding between them. Con- 
stantine (A.D. 321) maintained the unsatisfactory rule of Hadrian ; but, with 
the professed fiesire of cutting short the endless contests between the jurists, 
and in jealousi for the clear reputation of Papinian, he invalidated the rotes 
of Ulpian and Paul (and, in another constitution, the notes of Marcian) on 
the works of Papinian. The discredit thus cast on the notes scems to have 
extended in the popular mind to all the works of Ulpian and Paul, and to 
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have been particularly felt in regard to Paul’s works, which were more 
widely influential in the West ; and accordingly Constantine (a.D. 327) 
removedthe supposed Sigma, by recognising as authoritative the indepen- 
dent works of Paul, and especially his Sententie. 

In this situation the legal authority of the jurists remained for just a 
century to come. Thef@, in B.C. 426, ip the time of Valentinian III., was 
published” a constituti$n drawn up under Theodosius I1., which gave a 
final mechani@al relief to the perplexity of the judges. This was the Law 
of Citations. It confirmed With legal authority all the writings of the five 
gueat jurists—Gaius, Papinian, Ulpian, Paul, and Modestinus—and_ all 
passages quoted by them from other jurists, provided the correctness of 
such quotations should be verified by comparison of manuscripts. The 
notes of Ulpian and Paul on Papinian were excepted; the invalidation of 
these pronounced by Constantine being expressly re-enacted. A majority 
of these authorities on any point was to determine the law; in case of 
equality of numbers, the opinion favoured by Papinian was to. prevail ; 
and if Papinian were silent, then the judge was reduced to the old necessity 
of making his own decision between the conflicting authorities. 

Another century later, Justinian broke down the preponderant authority 
of the celebrated jurists, whether as individual names or as a majority. In 
his instructions to the compilers of the Digest (A.p. 533) he directs them to 
select, purely on grounds of intrinsic merit, what they consider best, from the 
writings of all the authotised jurists (including the notes of Ulpian, Paul, 
and Marcian on Papinian, hitherto proscribed). To cach sentence placed in 
the Digest he gave the force of law; and he prohibited all further publica- 
tion of commentaries or treatises on the subject, with a decisive finality 
sanctioned with the punishment of the author as guilty of forgery, and the 
destruction of his works. But the recommendations of Justinian were not 
in all points strictly adlicred to. 


of Law.—The method of tuition by combined lecturing and 
practical demonstration was now supplemented with the study of legal 
works. Labco, we are told, read with advanced students already 1. prac- 
tice (studiost) for six months of the year in town, thereafter retiing to the 
country for other six months’ study and original work. Satiuus, in like 
manner, was attended by another class called auditores. Ulpian still speaks 
of Modestinus as sludtosus meus. By this time, however, private teachers 
had arisen—juris civilis professores Ulpian calls them—who imparted pre- 
paratory instruction in law. At a later period public schools were estab- 
lished. One probably existed at Rome in the end of the fourth century. In 
A.D. 425 Theodosius I]. established one for the study of rhetoric, philosophy, 
and jurisprudence at Constantinople ; prohibiting the professors from giving 
private instruction, and all other teachers from giving public instruction. In 
the time of Justinian we hear of another recognised public school of law at 
Berytus. On the promulgation of the Digest (A.b. 533) Justinian addressed 
a constitution to the eight professors of law,! remarking on the ineffective 


? Probably two for the Const&ntinople achool and two for the Perytus school ; and 
four as the temporary substitGtes of these during their occupation on Justinian’s com- 
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practice of the schools in the past, and prescribing a reformed course to be 
followed in the future. 

Hitherto the law course had occupied four years, &nd @he profes#ors had 
confined themselves to six works, which were largely unsuitable, and to some 
extent not readily accessible to all the students. The first year students 
(Dupondii, students of the double as) g@evoted thems@ves to the Institutes of 
Gaius, and parts of four special books—on res wrorw, tutelage, wills, and 
legacies. The order of the Perpetual Edict was not followed. ° The second 
year students (Adicta/es) read selections from fhe first part of the law as 
arranged in the E-dict—a preposterous order of study, Justinian declares—e 
with portions of the law cither De Fudreris or De Rebus. Much of the De 
Fudicits was ob-olete, and latterly e A’ehus had been dropped as inaccessible 
orunfit. The third year men (apinianista’) completed the study of De Fu- 
adictis and De Nedus, and entered upon parts of eight of the nineteen books of 
Papinian’s Aesfousa. The fourth year students () bras, Ly/@, Licentiates) 
revised the subjects of the whole courss, with miscellaneous study of the 
Responsa of Paul. 

This miserably deficient system Justinian superseded by the following 
course. ‘The figst year (now called Fustintanani novi) read Justinian’s 
Institutes and the first four baoks of the Digest. Thesecond year (/-dictales) 
study the matfer of the Edict in so far as represented either in the seven 
books De Fudici#s (Digest, § to 11) or inthe eight books De Nedus (D., 12-19), 
read continubusly ; also four other books out of fourteen on special subjects, 
namely, ond of the three on dower (1)., 23-25), one of the two on tutelage 
and curatorship (D., 26, 27), one of the two on wills (D., 28, 29), and one o: 
the seven on legacies and trusts (1), 30-36’. The third vear (Pafinianisle) 
complete the Le Fur. is and Le Arbus ‘reading the subject not chosen the 
year before) ; with three courses of special subjects—namelv, pledges and 
mortgages (1)., 20), interest (D., 22), and the edict of the adiles, the actzo 
readhibitoria, evictions, and sttpulationes dupl@ V). 21. They also read and 
recite portions of Papinian. The fourth year (/.17@ read frequently the ten 
books on special subjects reserved from the second year. This takes them 
over the first tive parts of the Digest (36 books), and fits them to study after- 
wards in private the sixth and seventh parts. The fifth year (2 edy/z) study 
the Constitutions in the Code. 

Justinian further denounces and prohibits under penalties the instruction 
said to be given by ignorant men in Alexandria, Casarea, and other cities, 
This indicates at least the wide prevalence of an active desire to study the 
law. 

At the same time, the school at Rome was flourishing under the 
fostering care of Theodoric and his minister Cassiodorus. And, on 
the reconquest of Italy (A.p. 554), Justinian confirmed the professors 
in all their privileges, and introduced at Rome his improved method of 
legal instruction. 


The school at Rome, being in She hands of the Ostrogoths, was not under 
the contre] of the emperor at this time. Seven are audiessed as of the very high rank 
of Zllustres, one as vir discrtissimus, : 
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APPENDEX TO THE FOREGOING SECTION, 
LEGES AND SENATUSOCONSULTA OF THE EMPIRE. 


The following is a consgectus of the principal leges ( plebiscita) and ; 
that have @ome down to qs with particular titles or definite authorship from the 
empire, Observe the ending—ianum in the title of the senatusconsults. :— 


e 
UNDER AUGUSTUS. 


. B.O. 
About 32 Lex Julia et Titia, extension of ler Atilia (before B.c. 186), authorising pro- 
or 3]. vincial magistrates to appoint tutors. 


$25. Lex Julia, judiciaria, supposed to be one of the leges Julie (Gaius, 4, 30) 
following up the ler .£butia and further restricting legis actiones, Cf, 
ler Julia gudiciaria, B.c. 46. 
¥ Lex Julia, de bonerum cessione. (Gaius, 3, 78.). 
? Lex Julia, sumptuary. 
18. Lex Julia, de adulteriis. (Bruns, 105.): 
18, Lex Julia, de ambitu. 
17. Senatusconsultum, de ludis aecularibus, (Bruns, 152.) 
11. Se. de aqueductihus. (Bruns, 153.) 
911. Se. Maximo et Tubcrone coss. factum, ordaining that the wile of the Flamen 
Dialis should be in manu only in so far as concerned the sacra, 
Huschke calls this se. the lex Asinia Antistia, and dates it a.v. 23. 
See Muirhead, p. 54, Gaius, 1, 136, note. 
10. Sc. Sidanianum., (Paul, Sent., 3, 5.) 
8. Sc. de mense Augusto, changing the name from Sextilis to Augustus, 
(Bruns, 154.) 
? Se. de Colleyita, (Bruns, 154.) 
A.D. 
$4, Lex Julia, de maritandis ordinibus. 8.0. 18 is also given as the date. 
4. Lex Alia Sentia, on manumission. 
6. Lex Julia, de vicesima hereditatum, imposing duty of 5 per cent. on testa- 
mentary successions and bequests. 
98. Lex Fufia Caninia, restricting testamentary manumixsion 
9. Lex Julia et Papia Poppeea, revised edition of Lex Julia de maritandis 
ordinibus. Other names: Lex Julia, Lex Julia caducaria, Lex Papia, 
Lex Papia Poppea. (Bruns, 107.) 


UNDER TIBERIUS. 


16. Sc. Libonianum, rendering null all that a man, when writin, out another's 
testament, inserted in his own favour. 

119. Lex Junia (Norbana], on slaves informally manumitted. 

124. Lex Visellia, giving citizenship to Latina after serving six years in the 
night watch. Mommsen places it earlier. 

127. Lex Junia Vellaea (so Studemund ; formerly Velleia), on testamentury 
institution and disherison. Usual date, 46. Muirhead, p. $36 (addi- 
tions and corrections to p. 120, sect. 134, note 1), inclines to an earlier 
date. Bruns, 27. (See Fontes, p. 108.) Tigerstriému agd Sandars, 10. 

134. Sc. Persicianum (or Pernicianum)y rendering men and women that had not 
married beforg &) and 50 respectively, permanently Hable to the 
penalties of Celibacy. Ulp. 16, 3 (cf. Muirhead’s note). 


*¥ 
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UNDER CALIGULA. 
A.D. 
87-41, Lex Mamilia Roscia Peducea Alliena Fabia, cofonia Bruns (189) follows 


Rudorff in giving this date. Mommsen assigns the lex to the time of 
Jul, Cesar. 


6 
UNDE CLATDIUS. ‘ e 
41-46. Se. de aedificiis non diruendis. (Bruns, 158.) e 
41-47. Sc. Osterianum, (Bruns, 155.) e 


42. Se, Largianum, succession to property of Latini, 
46, Sc. de ludis saccularibus. (Bruns, 152.) 
46. Se. Vellcianum. (Bruns, 155.) 
47. Lex Claudia (probably a Sc.), abolishing agnatic tutelage of women. 
(Gaius, 1, 157.) 
48. Se. Claudianum (oratio Claudti) de jure honorum Gallis dando. (Bruns, 156.) 
62. Se. Claudianum, on cohabitation of freewomen and slaves, ete. 
1 Sc. Macedonianum, against lending money to children under power of their 
father. Tacitus (42. 11, 13) places it under Claudius ; Suetonius 
(Veap. 11), under Vespasian. Sandars (Just., /ns¢t., p. 456, note to 4, 
7,7) suggests that ‘* perhaps it was only renewed in the latter reign.” 
Lipsius (al Tac. Ann. 11, 13) regards the law under Vespasian as 
the law of Claudius renewed in more severe terms (asperius). (Bruns, 
160, dates it 69-79.) 
$ Se. Claudianum, ordaining, in modification of Sc. Persicianum, that a man 
over 60 marrying a woman under 50 should be regarded as having 
married before 60. 


UNDER NERO. 


56. Se. de adifictis non diruendia. (Bruns, 159.) 

66. Se. Trebellianium, on fideccommissa, 

58, Se. Neranianum, validation of legacies invalid through particular form of 
bequest. Huschke dates 58 ; Poste, 64, 

61. Se. Caleitianum (or Cadersianum), ordaining that marriage of woman over 
50 with man over 60 should not qualify for taking inheritance, legacy, 
or dowry. (Ulp. 16, 4.) 

61 { Lex Petronca, or i | 

"| Se. Turpillianum, punishing tergirersatio, 


UNDER VESPASIAN, 


70. Ler de Imperio Vespasiani, (Bruns, 128.) 
70-79. Sc. Pegasianum, on fideicommissa, 
# Sc. Pegaso et Pusione coss, factum, extending the benefits of the Aelia- 
Sentian marriage and causae probatio to Latini manumitted when 
over 30, 


UNDER DOMITIAN, 


81-84. { Lex Malacitana | Domitian’s charters to the municipia of Malaga and 
\ Lex Salpensana J Salpeusa (in Southern Spain), (Bruns, 130 follg ) 
@ 


UNDER NERVA. 
96-98. Lex Nerve Agraria, the latest known lez. 
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UNDER TRAJAN, 


A.D. 
109. Se. Rubrignumt, giving remedy in regard to bequest of liberty on trust, 
(Bruns, 161.) 
? Sc. Dasumianum (similar object). Of the time of Trajan, or not later 
than Ant@inus Pius. - 
° e 
e UNDER HADRIAN, 


? Sc. Apronianum ?—Mowing freedmen of municipalities to leave their in 
heritance to the municipalitics. Ulp. 22, 5. 
127. Se. Juncianum. (Bruns, 161.) 
129. Sc. Jurentianum. (Bruns, 161.) 
? Sc. Plancianum (1), on fideicommissa. Referred to, Ulp. 25, 17. 
? Se. Plancianum (2), de aqnoscendis Uiberis, Dig. 25,8. Paul., Sent, 2, 24. 
? Sc. Tertullianum, granting to a mother aright of succession to her children. 
¥ Sc Vitrasianum, extending the remedy of se. Rubrianum and Dasumianum. 
[Muirhead (p. 588) has collected the references in Gaius and Ulpian to 
senatusconsulta attributed to Hadrian (//udriano auctore), but not other- 
wise specifically desivuated. (1) Gi i 80, 77, 80, 81, 925; U. iii, 38. 
(2) G. i. 47.) (38) Goi 11da3 fh 112.0 (A) G. i 57.) (5) G. ii. 148. 
(6) G. ii. 285, 287 (cf. J., 2, 20, 25); this may be the same as the 
Se. Plancianum in Ulp. 25, 17. (7) G. iii. 73. (8) UL xxiv. 28.) 


UNDER ANTONINUS PIUS. 


188. Sc. de nundinis saltus Beyuensis, (Bruns, 162.) 
138-160. Sc. de Cyzicenis. (Bruns, 163.) 


UNDER M. AURELIUS. 


178. Se. Orphitianum, granting to children a right of xuccession to their mother, 
(Bruns, 164.) 
t Sc. Sabinianum, obliging a man that had adopted one of three brothers 
living under their father» pofestas, to leave him one-fourth of his 
property. Theoph., J. 5, 1, 14. 


[Muirhead (p. 589) has collected the references to the senatusconsulta of 
unknown name and authorship in Gaius aud Ulpian, (1) G. i. 67-71; 
ii. 142. (2) One or more amending the law of tutory of women, G, i. 
173, 174, 176,177, 180; U. xi, 20-25, (3) G. i 182. (4) G. 2, 276. 
(5) Uv iii, 1. (6) UL aii. 5. (7) UL 22, &. (8) One or more authoris- 
ing certain deities to be instituted as heirs, U. 22,6. (9) U. 24, 27.) 


V. COMPILATIONS OF LAW UNDER THE EMPIRE, 


The Perpetual Edict. 


The edictum perpetuum, compiled by Salvius Julianus under Hadrian, 
seems to have been a systematic arrangeiment of the substange of the law set 
forth in the edicts of the various magistrates possessing the jus edtcends, 
Only some scattered fra Ents of it ici.un, in the Digest. A reconstruc- 
tion has been icant Haubold. (Cf Bruns, Fontes, 165 follg.) 
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Apparently, similar arrangements had been made by preceding pretors. 
Pomponius mentions that Aulus Ofilius was the firsg to publish a careful 
6 


collection of the przetorian edicts. 


The Institutes of Gatus. 


It was very usual for distinguished jurists, especially of the hal&century 
preceding Alexander Severus, to compile elementary treatises fpr the use of 
students. Ulpian’s Regule and Paul’s Sententi@ have already been men- 
tioned, and we learn from the Digest that Papirius Justus, Callistratus (in 
three books), Paul (two books), Marcian (sixteen), and Florentinus (twelve), 
as well as (Gaius, published Jxstitutiones. Justinian’s /austitutiones or 
Elementa, belongs to a later date, and superseded them all. Of the earlier 
treatises, Gaius alone, the first and greatest, is extant. 

Till the present century, Gaius was known only through some quotations 
from the Institutes, and an abridgment of the Institutes inserted in the Lex 
Romana Visigathorum (A.D. 506). In 1816 Niebuhr discovered the /rstétu- 
tiones, without either title or author’s name, on a palimpsest of a date anterior 
to Justinian, in the library of the Chapter at Verona. The complete MS. 
consisted of 127 leaves, three of which are still wanting. Under Gaius, on 
about one-half (61) of the leaves had originally been inscribed some work 
on theology ; and finally, the leaves had been scraped on one side and 
washed on the other and arranged anyhow, in order to receive, above all, a 
third inscription—the letters of St Jerome:' The task of decipherment was 
thus anything but easy. The leaf containing iv. 134-144, had been seen 
by Mattei in 1732, and published by him in his M/storia Teolovica in 1740, 
and it had been republished by Haubold in the very year of Niebuhr’s dis- 
covery ; but hitherto there had been no clue to the author. The /astrtutiones 
set forth in four books, and under the three divisions of Persons, Things, 
and Actions, the law of the age of Antoninus Pius and M. Aurelius, with 
numerous historical references to earlier times. This work was long the 
leading text-book of Roman Law, and was adopted as the chief model in 
framing Justinian’s Institutes. The existence of both works affords a 
valuable means of ascertaining the changes in Roman Law within the three 
centuries and a half separating Gaius and Justinian. When the Ler 
Romana Vistgothorum was drawn up (A.D. 506), the fourth book (on 
Actions), and several other parts, were omitted as obsolete. 

The Purpose of the Institutes af Gaius.—As Puchta remarks, the Institutes 
of Gaius is the earliest book, so far as we know, that communicated first 
instruction under this title. (Fwst. Jnst., Prowm. 6.) His further view that 
the plan and arrangement of the work is original, and not a mere imitation 
of previous systems, must be considered in the light of Rudorff’s qualifying 
statements. (Puchta, Cursus, 1, 401; Bk. ul. Gesch. a. Rom. Kechts, sect. 99, 





? Studemund, (raii Inst. Comm. JV. page 5: “In his 127 foliis ter scripta sunt 60, 
62-68, 71, 73-80, 113-117, 119, 120, 122-125 ; item folia recta 80 et 126; item folium 
uersum 72; iten®denique folii 8lu uersus 1-18, et folii 118u uersus 14, 15, 22, 23, 
24." The rest of the leaves are twice written, except the first (1) and the last (127), 
The Gaius (of the fifth century) is overwritten with the cvistles of St Jerome (of the 
eighth century). 
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with Rudorff’s note.) Without dwelling on Bécking’s remonstrance with 
such modern writers gs maintain that the Institutes were intended to be a 
system of the whble Roman civil law, we may quote, as the common view, 
his assertion that ‘both the Gaius and the Justinian profess to be works 
introductory to the study of Roman private law (G., 1, 8, J. 1, 1, 2)) f 
sint lolgus lesttime gientia prima Aementa, setting torth the fundamental 
principles ofthe Roman civil law—persons, things, actions.” (Bocking, Avme. 
Privatrecht, Finl, sect. 11... Huschke also assumes that the work was in- 
tended to be an institutional ' and systematic treatise, and explains repetitions 
by a theory that it was published in parts, the earlier parts having issued from 
Gaius’s hands, so that he was compelled to insert additions and corrections 
in the later portions, if at all. Recently, however, Messrs Abdy and Walker 
have argued that, although the Institutes of Justinian was intended as a 
preliminary text-book for students, the Institutes of Gaius was not; and 
they claim to account more satisfactorily than Huschke does for the repeti- 
tions. Their theory is that “ Gaius’s work is in every respect a book of 
practice.” “ What Gaius really had in view was, not the publication of a 
systematic treatise on private law, but the enunciation, in the shape of oral 
lectures, of matter that would be serviceable to those who were studying 
with a view to practice, The work itself was not directly prepared for pub- 
lication, but was a republication in a collected form of lectures (the outline 
of which perhaps had been originally in writing and the filling-up by word 
of mouth), when the cordial reception of the same by a limited class had 
suggested their being put into a shape which would benefit a wider circle of 
students.” In support of this view they analyse the contents of Gaius, for 
the purpose of showing the very particular attention he has bestowed on 
the burning questions in legal practice at the time he wrote. ‘The theory, 
however, seems to require much revision and elaboration.? 


The Three Oldest Codes. 


The Gregorian and Hermogenian Codes.—Already in the second century, 
certain collections of imperial constitutions had been made: there ; re pre- 
served in the Digest fragments of rescripts of M. Aurelius and Verus that 
had been crudely summarised by Papirius Justus; and several volumes of 
imperial decisions and letters or propositions addressed to the scnate had 
been published by Paul in the time of Septimius Severus and Caracalla. 
The collections made by the jurisconsults, Gregorian and Hermogenian, 
were private compilations, without legislative authority, containing the chief 
imperial rescripts of the second century, divided into books and tutles 
according to subject, and arranged under these in order of date. Of ihe 


1 “ Nec dubito Gaium ipsum hee rudimenta eo consilio scripsisse, ut ‘ in atationibus 
ius publice docentium’ (Gell., 13, 13) ab iis potius quam, ut hactenus factitatum, sb 
edicti prima parte iuris studium auspicaretur, quod pariter ei ineptum uideri debebat, 
ac nobis uideretur, si quis ab ordine quodam iudiciario explicando 2nte Institutiones 
uel Pandectas acceptas initium facere uellet.” (Huschke, Jurisp. Antciust. 92.) 

® Abdy and Walker, GAus and Ulpan (lst ed.), pref., ix-xiii, They claim the 
independent support of Dr Dernburg, in his Die /nstitutionen des Gaius (Halle, 1869). 
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Gregorian code there remain only seventy constitutions, embracing the 
century from Septimius Severus to Diocletian and Maximian (A.D. 196-304). 
It was probably drawn up between the latter reign and fhe reign of Con- 
stantine ; certainly not earlier than A.D. 295. Of the Hermogenian code there 
remain scarcely thirty-two constitutions, embracing only seventeen years (one 
in A.D. 287, and the rest in 293-304), under Diocletiag and Maximéan, and 
Diocletian and Constantius. Bu seven more constitutions of Valens and 
Valentinian (A.D. 364-5) are found in the C onsuligtio Veteris Cujusdam yure- 
consulti, headed Ex Corpore Hermogeniani (Huschke, Jurisp. Antetust., Pp. 
743-5); and, if there is not a mistake in the heading, these would seem most 
probably to have been appended at a later period. If so, the original com- 
pilation of the Hermogenian code would date about the same time as the 
Gregorian or somewhat later. If these later constitutions originally belonged 
to it, then the date is brought down to the end of the fourth century. In 
A.D. 429 Theodosius ordained that the Theodosian code should be modelled 
after these two codes ; and they probably supplied to the Justinian code the 
constitutions prior to Constantine. Our information regarding them comes 
from later collections that reproduce passages from them.?® 

No further work of Gregorian is known. But in the Digest there occur 

more than ninety fragments of a Furis Lpitome, arranged in the order of the 
Ldictum Perpetuum, in six books, by a Hermogenianus—whether the com- 
piler of the code or not, we cannot tell. 

The Theodostan Code.—A century later, the study of the civil law appears 
to have been impeded, and in fact rendered hopeless, by the confusing 
accumulation of imperial constitutions. To remedy this misfortune, 
Theodosius II., in a.v. 429, appointed a commission of ten members, which 
in A.D. 435 he reconstituted and increased to sixteen members, to collect and 
arrange the imperial constitutions dating from the beginning of the reign of 
Constantine. The president of both commissions was Antiochus, a past- 
consul and past-prevtorian prefect. The new code was to continue the com- 
pilations of Gregorian and Hermogenian, and to be framed on the model of 
these. In A.b. 438 the completed work received the imperial sanction, and 
was published simultaneously by Theodosius in the East and by Valentinian 
IIT. in the West ; and on the first day of the following January, it became 
the sole source of law for the Empire. 

The Theodosian code is arranged on the traditional plan of the Per- 
petual Edict. It consists of sixteen books divided into titles according to 
the matter, and_ the constitutions (ranging from A.D. 312 to 438) are placed 
in chronological order under the titles, being broken up into parts where 
necessary for the proper classification of the subjects. The original texts, it 
is to be noted, probably underwent some verbal alterations at the hands of 
the second commission, which was directed to remove superfluous and to 
add necessary words, to change ambiguous expressions, and to amend 


Scan 
Probably béfore a.p. 898. (Scheurl, Lehrbuch der Institutionen, 26.) 


* Chiefly and almost exclusively from Lex Rom. Yisigothorum, Mos. et Rom. Leg. 
Collatio, Consultatio Vet. Cuj. J ureconsulti, Lec Rum. Buyidionum, and the Vatican 


Fragments. 
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incongruities of statement.’ The jus privatum occupies the first five books, 
with certain parts of later books (8, 12-19; 11, 30-39); this is followed by 
the law ‘relating té the constitution and administration (bks. 6-8), criminal 
law (9), public revenue and matters of procedure (ro-11), towns and corpora- 
tions (12-14), public works and games (15), and ecclesiastical affairs (16). 
The firstgsix books are defective, the rest are complete. The great import- 
ance of the code lies in the large number of constitutions it contains and the 
immense influence it exerted throughout the Roman world. Especially 
notable are the provisions ofthe last book on the subject of religion. 

Projected New Code of Theodosius——The Gregorian, Hermogenian, and 
Theodosian codes were to form a historical series, embracing in a certain 
methodical disposition the whole of the extant constitutions of the emperors 
up to A.D. 438, with occasional énterpretationes inserted after paragraphs that 
seemed to require explanation, or an indication of their practical application. 
Theodosius further projected (A.D. 429) a new code, to comprise selections 
from these three codes and also from the treatises and answers of the juris- 
consults, omitting all abrogated and disused enactments, and showing the 
exact state of the law at the time of publication. This work was to be 
entered upon after the completion of the code. But it was never exccuted. 

Subsequent Novella.—\n order to avoid disturbing the code by new con- 
stitutions (zove//@), it was agreed that none of these should possess the 
force of law until published both in the Fast and in the West. This practice 
was followed for some time, but it soon fell into disuse. As none of the 
novelle of the West are found in Justinian’s code, it is concluded that the 
novelle of the West had not been recognised in the East. 


Three Undated Fragments. 


Fragmenta Vaticana.—In 1823 a librarian of the Vatican discovered and 
published certain fragments of Roman law, which were reproduced in 1828 
at Berlin under the title of Fragmenta Vaticana. To judge from the gaps in 
the numbering of the sections, there would seem to be less than one-fifth of 
the whole collection extant. It is not certain, however, that it for ied a 
complete work; it has more the appearance of an extensive and miscel- 
laneous compilation of materials. The matters treated of include the law of 
sale, excusatio, agents (cognitores and procuratores), usufruct, res uxoria and 
dowry, and donations and the /ex C/ncéa ; and on the last half of these points 
it furnishes fresh details. Both the character of the jurists quoted, and the 
definite references to individuals give importance to the extracts. The frag- 
ments quoted verbatim are chiefly referred to Paul, less often to Ulpian, and 
still more rarely to Papinian; there is one extract from Celsus, one from 
Julian, and one from Marcellus ; and frequent quotations from the other 
leading classical jurists of the empire, from Labeo to Pomponius and 
Sczevola, in passages that look like notes. The imperial constitutions quoted 
date from M. Aurelius to Valentinian I. (A.D. 163-372). The Gregorian and 

Be a a ee ae 

' Cod. Theod. 1, 1, 6,2: “ Quod ut, bre®itate constrictum, claritate luceat, aggres- 
suris hoc opus et demendi sut@rvacanea [verbal], ct adiiciendi neccesaria, et inutandi 
ambigua, et emendandi incongrua tribuimus potestatem.” 
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Hermogenian codes are both quoted, the former five times, It has been 
inferred from the absence of Renton of the Theodosian code that these 


fragments belong to an anterior date ; but all that we sgem entitled to hold 
is that they are later than the Hermogenian code. Puchta and Vangerow 
place the date between 372 and 438 ; while Mommsen places it about 320, 
regarding the more recent constitutiens as later addftions.' a 

Mosaicarum et Romanarum Legum Collatio.—A work containing “A 
Comparison of the Mosaic and Roman Laws” was published at Paris in 
1673. Passages are quoted from the Mosaic LaW, and after each of these, with- 
out any further indication of intended comparison, are placed passages on the 
same matter drawn from the writings of the great Roman jurists or from the 
imperial constitutions. There are thirty-three passages from Paul, twenty- 
two from Ulpian, eight from Papinian, two from Modestinus, and one from 
Gaius; eight from the Gregorian code, and five from the Hermogenian— 
how many (if any) from the Theodosian is not certain. A quotation from a 
constitution of A.D. 390 places the collection at a later date. The name 
Rujfinus, believed to be read on the MS., is supposed to indicate the 
author : and it has been referred to Rufinus, a pretorian prefect of Theo- 
dosius J., who died in A.D. 395, and to Rufinus, a fellow-pupil of St Jerome, 
founder of the Mount of Olives Convent, and one of the fathers of the 
Church, who died in A.D. 410. Huschke dates the compilation a few years 
before the end of the fourth century ; Vangerow, probably about the end of 
the fourth or the beginning of the fifth century.2 Other critics place it 
several centuries later. It has also been called Lex Dei. It has been very 
useful in reconstructing the works quoted from, especially Paul’s Sententia, 
Ulpian’s Kegu/e, and the Gregorian and Hermogenian codes. 

Consultacia Veteris Cujusdam Fureconsultz.—In 1577 Cujas published a 
compilation consisting of the statement of legal questions followed by their 
solution on the principle of the Law of Citations, each quotation being 
referred with precision to its .author,.and the matter being digested into 
chapters. The author being unknown, Cujas announced the work as a 
Consulfatio of some old jurist of the Lower Empire. It contains twenty-one 
passages from Paul's Sev/enfi, sixteen from the Gregorian code, twenty from 
the Hermogenian, and cight from the Theodosian. It has proved an im- 
portant help towards the nght interpretation of the texts. As to the date, 
it can only be said to be later than the Theodosian code. Rudorff places 
it in the first half of the fifth century, while Huschke places it decidedly 


at the end of the fifth century. 


Three Koman Codes promuleated by German Kings. 


As thenorthern tribes swarmed southwards, and closed in upon Rome, 
they respedted the Roman law in the territories they overran, and adopted 
the principle of judging every offender according to the laws of the nation 





? Puchta, Cyrsus, 1,577 (Bk. 11. Geach. d. R. R., sect. 135). VWangerow, Lehrbuch 
d. Pandekten, 1, 6 (Zinl. sect. 2). Cf. Huschke, Jurisp. Anteiust., pp. 616-20. Momm. 
sen, ed. mat., p. 403 follg. ; ed. min., praf., xiv. fol. 

* Huschke, Juriap. Anteiust., pp. 547-9. Vangerow, Sandekten, 1, 6 (£inl. sect. 2). 
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that he personally belonged to. After a time, some of the conquering kings 
formally promulgated, alongside of their own Germanic laws, certain bodies 
of Rom#n law, binging*on all Romans within their kingdoms. 

Lex Romana Visigothorum, or Breviarium Alarict.—The Roman law 
promulgated among the Visigoths in Gaul was drawn up, by order of 
Alaric I}, and under, fhe superintendence of Gojaric, count of the palace, 
probably by a commission largely if not wholly composed of Roman jurists ; 
and it was decreed at Aire in Gascony, A.D. §06, with the assent of the 
ecclesiastics, nobles, and pr8vincial electors representing the people. The 
extant copy is one addressed to a certain count, Timotheus, and officially 
subscribed by Anianus, the secretary, by order of the king. No law or 
juristic opinion outside this compilation was permitted to be quoted ina 
court of law. The work contains—(1) constitutions (/eges) extracted from 
the Theodosian code, and a series of Novelle from Theodosius to Libius 
Severus (A.D.438-461) ; and (2) extracts, on the principle of the Law of 
Citations, from a few eminent jurists—namely, the Institutes of Gaius 
abridged (with omission of the fourth book and several other portions as 
obsolete), Paul’s Seatentie (five books). the Gregorian code (thirteen articles), 
the Hermogenian code (two articles), and Papinian’s Resfonsa (two lines from 
the first book). With the exception of Gaius, the texts are accompanied by a 
very useful running commentary (7z/erprifatio) in the Latin of the day. The 
compilation has been named Srewarium Alaricianum (or sllarict), or 
Axiant; also, in the middle ages, Lex Zheodosiana, Corpus Theodosianum, 
Liber Legun, Lex Romana. \t has preserved fragments of Roman law not 
otherwise known to us. It was more widely obeyed and more enduring 
than any of the similar bodies of law. The Codex Legt's Visigothorum, pub- 
lished in Spain a century and a half later, was quite a different collection. 

Lex Romana Burgundionum—The Lex Romana of the Burgundians— 
also called, by a curious mistake of Cujas! (who first published it in 1566) 
Responsa Papiani (for Papiniani)—was announced in the second preface of 
the Lex Gondobada, so called from King Gundebald, and published under 
his son Sigismund, in A.D. 517. It embraces only forty-seven articles, 
which are arranged after the Ler Gondobada, and consist mostly of vexts 
adopted from the Breviary of Alaric, with a few chosen directly from Roman 
writings. Onthe absorption of the Burgundian Kingdom by the Franks, 
seventeen years later (A.D. 534), it disappeared before the Breviary of Alaric 
and the code of Theodosius. 

Edictum Theodorici—Under the auspices of Theodoric, Cassiodorus 
and Boethius drew up an edict intended to be binding on Goths and Romans 
alike. It contained scarcely any reference to private law, for it aimed mainly 
at the maintenance of the Western Empire and the romanisation of the 
Goths. Savigny dates it A.D. 500; others, after 506. It remained in operation 
about half a century, being superseded by the Code of Justinian, A.D. 554. 


1 In the MS, used by Cujas, this law immediately follows the Breviary of Alaric, 
which ends (see above) with two lines from Papinian. The words tespunsa Paani 
(contraction for Papiniani), which indicate the source of those two lines, and end the 
Breviary, were inadvertently affpposed by Cujaa to be the title of the next collectivn. 
Cujaa corrected his mistake in the edition of 1586. 
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The Legislation of F ustinian. 


At the distance of a century after the legislation “of Theodosius? followed 
the legislation of Justinian. How urgent was the need for revision and re- 
organisation is pointed out by Ortolan : “the p/ediscita of ancient Rome, the 
senatusconsulta, the edicts of the prators, the numefous books of the autho- 
rised jurists, the codes of Gregorian, of Hermogenian, of Theodosius, the 
constitutions of all the emperors who had come after him, textS accumulated, 
confused and contradictory, formed altogeth€r a real legislative chaos.” 
For a century back, ever since the Theodosian code was published, imperial 
constitutions had been heaped up confusedly one upon another. The writ- 
ings of the jurists had increased but Jittle—for, since the chassical days of 
Alexander Severus, we hear of no original works, except three books by 
Charisius (on the office of prxtorian prefect, on civil offices, and on wit- 
nesses), quoted to some extent in the Digest, and the Epitome of the Law 
by Hermogenian, already alluded to; but the Law of Citations still 
cumbrously and mechanically determined every question. 

Codex Vetus.—The Old Code (Cadex Vetus) was published on April 7, 529, 
and camc into force six weeks later. On February 13 of the preceding year 
Justinian had appointed a commission of ten jurists, presided over by John, 
ex-quastor of the palace, ex-consul, and patrician, and including Tribonian, 
the statesman and jurist, and Theophilus, professor of law at Constantinople, 
to consolidate into a single code the Gregorian, Hermogenian, and Theodo- 
sian codes, and the novels of the emperors subsequent to A.L. 438. They 
were instructed, ‘‘suppressing preambles, repetitions, contradictory and 
disused clauses, to collect and classify the laws under proper titles, adding, 
cutting down, modifying, compressing, if need be, several constitutions into 
a single enactment, so as to render the sense more clear, and yet preserve 
in each title the chronological order, so that this order may be noted by posi- 
tion in the code as well as by date.”’ The work was divided into twelve 
books. Constitutions not embraced in it, with the exception of those con- 
nected with certain interests specifically designated, were forbidden to be 
quoted in court; and the absence of a date to any constitution fa defect that, 
under the Theodosian code, rendered a constitution devoid of authority) was 
supplied by the date of the code itself. 

Quinguaginta Dectstones.—Justinian next turned to the writings of the 
jurists, and, on the suggestion of Tribonian, settled definitively, in a series of 
fifty constitutions, the controverted points that had proved so embarrassing 
under the Law of Citations. These “Fifty Decisions” were published at 
intervals during the next four years ; the most of them in A.D. 529-530. ‘They 
have not survived in complete form ; but, apart from their influence on the 
composition of the Digest and of the Institutes, they were no doubt for the 
most part incorporated in the second edition of the Code. 

The Digest, or Pandects.—The designations Digesta and Pandect@ were 
used indifferently for comprehensive law treatises or collections, the former 
implying a certain methodical arrangement. In former times, according to 
ae aA rere tO nd Weal eee eerie aa 

' De novo Codice faciendo— first constitution at thhead of the Code. (Ortolan, 
History of Roman Lax (Prichard & Nasmith), sect. 105, par. 539, p. 444.) 
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Justinian, Digests had been compiled by Alfenus Varus (in forty books), by 
Celsus (thirty-nine), by Julian (ninety), by Marcellus (thirty), by Cervidius 
Scevola forty) ; and P&ndects by Ulpian (ten books), and by Modestinus 
(twelve). In A.D. 530 Justinian addressed to Tribonian a constitution, 
instructing him to undertake a thorough revision of the civil law, by collect- 
ing into a gingle code t fwhole of the ugeful matter of the juristic Wrilings. 
Tribonian and his associates were to select freely from the writings of the 
authorised jurists, at their discretion ; giving no preference to any one over 
another, except on pure grofinds of merit of particular opinions. They 
were to eliminate and to correct, to cut out repetitions and obsolete law, to 
harmonise contradictions, and to avoid inserting matter already contained 
in the code of the constitutions. The work was to be in fifty books, divided 
into titles in the order either of the code or of the Perpetual Edict, as they 
should think fit. No future commentaries were to be permitted. 

With the assistance of sixteen jurists, Tribonian completed the compila- 
tion in three years, A.D. 533. The hasty work was inevitably imperfect, the 
instructions of Justinian being in many points little attended to. Contradic- 
tions and repetitions still remained, aggravated by mutilation and alteration of 
the original texts of the jurists (thirty-nine). ‘* Whether to efface the traces 
of abrogated institutions,” says Ortolan, “whether to substitute new solu- 
tions for those formerly given, or to reconcile the different fragments, or to 
secure greater lucidity, or for the sake of brevity, or for other reasons, the 
writers of the Digest made ample use of the licence they had received 
to change and correct the quotations, and some jurists never broached that 
which the Digest causes them to say.” Still, in spite of all this, the value 
of the work, whether to the subjects of the empire or to later students, is not 
to be exaggerated. It was published on December 16, and caine into force 
on December 30, 533. As usual, the quotation of any juristic opinion not 
contained in it, and the publication of commentaries on it, were prohibited 
under penalties. 

From an examination of the grouping, and of the sequence of the frag- 
ments under each article, Blume, a German jurist, was led to the belief that 
the extracts fall into three distinct series, which correspond gener lly with 
the first three ycars of prescribed legal study, and may have been pre- 
pared by separate sections of the commission, including respectively the pro- 
fessors of such years and subjects. The first series Blume calls the Series 
of Sabinus, consisting of extracts from commentaries on the writings of 
Sabinus, with a large number of other extracts for the most part drawn from 
numerous institutional and other elementary writings. ‘The second is the 
Series of the Edict, consisting of extracts from commentaries on the Edict, 
with many other, more or less closely allied, passages. ‘The third is the 
Series of Papinian, prominent in which are the (Juestions, Answers, and 
Definitions of Papinian, with extracts from similar works of several other 
other jurists. 

The Institules.—The Institutiones (or Instituta, or [elementa), an cle- 
mentary treatise for students, was announced as in contemplation, in the 
cohstitution decreeing the compilation of the Digest. It seems to have been 
taken in hand by Tribonia# assisted by Theophilus and Dorotheus, the 
senior law professors at Constantinople and Berytus, It was to be based on 
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the existing elementary works of the jurists, and, in fact, it follows very 
closely the Institutes of Gaius, the most celebrated of them all. Obsolete 
law is omitted, and more recent law is inserted. Extracts and e#planations 
are mixed up in a consecutive exposition, and the sources of the fragments 
are not indicated. The work is in four books. It was published bya special 
constitution investing it with the foyce of law, on Noyember 22, and probably 
came into force, with the Digest, on December 30, 533. 

The New Edition of the Code (Codex vepetita pralectiohis).—In a con- 
stitution dated December 17, 534, Justinian informed the Senate of Constan- 
tinople that he had commissioned Tribonian, Dorotheus, and three eminent 
lawyers of the city, to prepare a second edition of the Code, incorporating 
under the proper heads the Fifty Decisions, and a large number of constitu- 
tions subsequent to the first edition, and “suppressing without scruple 
whatever appears to be superfluous, abrogated provisions, repetitions, and 
contradictions.” The New Code came into operation on Deccember 29, 
$34. This is the edition now extant. It is the first edition, however, that 
the Institutes refer to; and hence, from the changes introduced into the 
second edition, the references are sometimes at fault. The most ancient 
constitution formally ascribed to an emperor belongs to the reign of Hadrian. 
From this it has been rashly inferred that none of the constitutions were of 
older date. 

The Novels (Novella Constitutiones).—Justinian reigned for thirty years 
longer (till A.D. 565), and continued to issue new constitutions modifying the 
Digest, the Institutes, and the Code. These were published in Greek, for the 
use of the multitude ; and some of them also in Latin, for use in the West. 
There remain 152 in all : 30 relating to ecclesiastical affairs, 58 to the adminis- 
tration of the public or criminal law, and 64 to privatelaw. The Novels were 
intended to form a collection in continuation of the previous compilations, 
but it does not appear that any such official arrangement was ever made. 
They come to us from four sources. (1.) We have fragmentary extracts 
bearing on ecclesiastical law, quoted under corresponding canons in a work 
on Canon Law (Nogeoxavwy) by John of Antioch, a learned priest, whom 
Justinian created Patriarch of Constantinople in a.p. 564. (2.) Fuliand 
Novellarum tpitome, a Latin abridgment of 125 of the novels, published 
about A.p. 570 by Julian, a professor of Jaw at Constantinople, most probably 
as an elementary treatise. This work was extensively used in Italy and 
Gaul. (3.) A Latin collection, of unknown origin, containing 134 novels, 
with Latin translation of such as were promulgated in Greek, widely circulated 
in Italy under the title of Authentic, or Liber or Corpus duthenticarum, or 
simply Au/henticum—whether in contrast to the abridgment of Julian, or in 
accordance with the tradition that those were the very novels promulgated 
by Justinian in Italy. The last reason was the origin of another title of the 
collection—Versto Vulgata. (4.) A Greek collection, also of unknown 
origin, containing 168 documents (152 novels and 3 edicts of Justinian, 
with some novels of his two immediate successors and 2 edicts of przetorian 
prefects), probably in the original form. The last two collections are not 
arranged, and dates are largely wanting or incomplete. It may be added 
that there is extant at Paris a MS. containing +a.Greek an index or catalogue 
of the novels. Very few of the novels seem to have appeared after the 
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death of Tribonian, A.D. 543. The novels were published in Italy, by order 
of Justinian, A.D. 554. 

Corpus Furis.— Corpus Furts, or Corpus Furis Civilis (as opposed to 
Corpus Furts Canonic), denotes the whole body of law embraced in the 
‘Digest, the Institutes, the Code, and the Novels. The term originated 
with the glgssators. ° 

It is to Tribgnian that the merits and defects of Justinian’s great work 
must be chiefly ascribed. 


CHAPTER V. 


THE GRECO-ROMAN OR BYZANTINE LAW! (A.D. 565-1453). 


FUSTINIAN’S Code in the East.—In 1453, about nine- centuries after 

Justinian, Constantinople was taken by the Turks, and the Empire of 
the East was overthrown. During some five centuries, or more than half 
the existence of the Eastern Empire after Justinian, the law nominally re- 
mained as settled by Justinian’s legislation, modified indeed by subsequent 
novels of the emperors; but about the end of the eleventh century the 
Justinian code fell into abeyance without special abrogation. ‘The great 
causes of its decay were—the change of language from Latin to Greck, the 
accumulation of fresh law and of commentaries and the authorised re- 
adjustment of the whole, and the overpowering influence of the ecclesiastical 
or canon law. 

The Greek Furists of the Half-Century after Fustinian (cintigut), 
A.D. 576-625.—During the fifty years following the death of Justinian, there 
appeared in Greek not only literal and epitomised translations, and sum- 
maries of contents, which Justinian had expressly permitted, but also, and 
even in his own lifetime, commentaries or interpretations, which he | ad 
expressly prohibited as “rather perversions.” The Greek jurists that 
performed this work of translation and interpretation were mostly profes- 
sors of law—the school of Justinian and thcir immediate successors. They 
have been called the Azfiguz. Only three or four of their works are still 
extant in MS., the rest being known to us from fragments cited in the 
imperial compilations of the ninth century (chiefly in the Basilica), or in 
later writings. To each of the four sections of Justinian’s work their studies 
were directed. The /nstitutes was reproduced by Theophilus in a Greek 
paraphrase, which has come down to us in various MSS.; and it formed the 
subject of two commentaries, by Dorotheus and by Stephanus (also a pro- 
fessor of law at Berytus, A.D. 555), now known only from quotations. Zhe 
Digest gave rise to numerous commentaries—by Theophilus, Dorotheus, 
Isodorus, Stephanus, “ Anonymous” (conjectured to be Julian, veho wrote the 


1 See generally Zachariz vo-.Lingenthal, Historia Turis Greeco- Romani delineati, 
and Gesch. d. Gr.-Rom. Rechts. Mortreuil, J/ist, du Droit Byzantin. ; 
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Epitome Novellarum), Cyrill, Theodorus of Hermopolis, Gobidas (or Cubi- 
dius), and Anastasius—also known only from quotations. Zhe Code was 
translated and largely commented on. There are reférences to & transla- 
tion into Greek, with a concise commentary, by Anatolius ; a more extensive 
commentary, by Isodorus; a translation, with a still larger commentary, by 
Thalelaeus ; two abridgments, by Stephanus and ty Theodorus pf Hermo- 
polis; and a new commentary by Phocas. he Novels appeared in three 
abridgments, by “ Anonymous,” by Athanasius, and by Theodorus of Hermo- 
polis, which have reached us in MSS. nearly*complete, except that the first 
appears only in fragments and in quotations. There were also the four 
works previously enumerated (page 92). Two commentaries on the novels, 
by Philoxenus and by Symbatius, are referred to in quotations. And, finally, 
there may be mentioned three monographs on special subjects. 

Manuals or Codes of the Byzantine Emperors (Ecloga, Prochiron, 
Epanagoyr, Basilica), A). 740-911.—A long period of neglect and languish- 
ment succeeded. The labours of the jurists on Justinian’s code having 
apparently ceased, the next subject of legal activity was the imperial con- 
stitutions ; but not till a long century later. Meantime (A.D. 717) the public 
school of law at Constantinople was closed, not to be opened for a century 
and a half to come (A.1. 866). At length, from about the middle of the 
eighth to the beginning of the tenth century (740-911), there appeared at inter- 
vals, under imperial authority, a series of three works on the constitutions. 
Those professed, indeed, to be derived from Justinian’s compilations, but 
actually they were founded on Greck translations, abridgments, and com- 
mentarics, with which Justinian’s texts were overlaid, and by which they 
were in the long run superseded. 

I. In Aw. 740 a work called éxroyy rav vouwy, or /cloga Leeum (A 
Selection of the Laws), or the Isaurian Law, was published under the 
sanction of Leo ITI. the Isaurian and his son Constantine Copronymus, 
joint emperors (720-741). It was prepared by a commission of three jurists 
—Nicetas the quastor, another Nicetas, and Marinus. It consists of a 
preface and eighteen tithes ; and the various extant MSS. contain various 
appendices, which are chiefly formed of extracts from the jurists of the sixth 
century ; but the most complete appendix (in MS. of the middle of the 
ninth century) contains also extracts from the Rhodian maritime laws, from 
certain military laws, and from the Georgian or rural laws. The Ecloga 
was a poor production, and gradually fell into partial disuse, being at length 
abrogated, after the lapse of nearly a century and a half, partially by the 
Prochiren, and absolutely by the Epanagoge. 

2. About A.D. 878 (870-879), a manual called 6 wpivyespos véuos, TI poy tspoy 
vowixiy, or Prochiron, also known as the constitution of Basil, or the constitu. 
tion of the three emperors, was published under the sanction of Basil the 
Macedonian and his sons Constantine and Leo the Philosopher. It survives 
in various MSS., and consists of a preamble followed by forty titles, under 
which are grouped fragments from Greek abridgments and commentaries of 
Justinian ard from the £c/oga, and recent amendments of the law from 
imperial constitutions, In the preamble the £¢/aga is contemptuously dis- 
credited as a jumble rather than a selection 8s laws, and it is abrogated as 
far as necessary at the time (ds0v a 
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A few years later (884-6), a revised edition of this work, called 
yuyy Tou vémouy OF Epanagoge Legis, was published under the sanction of 
Basil and®his sons Leo and Alexander ( joint emperors, 879-886). This was 
intended as a sort of introduction to a general revision of the ancient laws 
—an undertaking that had been announced in the preamble to the Prachiron, 
and of which several voyfines had already been published. In the preamble, 
the ignominious abrogation of the Ec/oga is recorded ; and the bitter terms 
employed have been attributed to the religious opposition between the 
houses of Basil and Leo. 

“The Prochiron and the Epanagoge became, both in Byzantine jurispru- 
dence and practice, till the end of the Eastern empire, the constant resource 
and chief authority of the lawyer ; but the most important portion of this 
legislation is the Basilice.” (Ortolan, Héstory of Roman Law. 593.) 

3. The Lastica or Basilica (ra Sacirind vousea, or ai Sacral hraraces, 
“the imperial laws or constitutions ;” almost certainly without any reference 
to the name of the emperor Basil), originally known as the Revision of the 
Ancient Laws (7 dvaxddapoig cav cara vouwy, or Acpurgatio vetcrum 
legum, or Basilica repetitea pralectionts), was the completed work just 
referred to as announced in the preamble to the Prachiron, and begun under 
Basil. It was probably published under Leo and his brother Alexander and 
his son Constantine Porphyrogenitus (A.D. 906-g11). Originally the work 
was disposed in six volumes, divided into sixty books, which were subdivided 
into titles. No complete MS. of the whole work remains, but a very able 
re-construction was attempted by Professor C. W. KE. Hemmbach, of Jena 
(1833-70), from MSS. of various periods and of complementary contents -—an 
undertaking that has been characterised as one of the most important liter- 
ary works of the nineteenth century. The object of the compilers (whose 
names and numbers are unknown) was to prepare a Greek version of Jus- 
tinian’s legislation, revised, systematised, and supplemented by subsequent 
constitutions. The original text was little used; the extracts were drawn 
from the translations, abridgments, and commentaries of the sixth century 
jurists, with the text of such novels as had been promulgated in Greek and 
in the Prochivon. Many of the laws of the Digest are omitted, and mar y 
laws and extracts from ancient jurists not contained in the Digest are 
inserted. The fourfold disposition of the law into Institutes, Digest, Code, 
and Novels, was regarded as a serious embarrassment, which the compilers 
proposed to remove by effecting an amalgamation of the four works. 
Further, the text (except where the /xstitutes is cited) is accompanied 
with a profusion of annotations, or scho/ia, including interpretations, ex- 
amples, developments, and sometimes conflicting decisions upon the text. 
A marked distinction is observed in these: some are passages from the 
sixth century jurists, and were therefore called radu, or antigua, others 
are due to later jurists, and have been termed scho/za proper. The /ast/ica, 
it must be carefully noted, was not promulgated as a fresh and final source 
of law superseding all previous sources, as was the case with the legislation 
of Justinian ; for the legislation of Justinian was still acknowledged as the 
ultimate source of the law, not being owerruled, but only accommodated to 
the wants of the time by thaffevision in the Basilica. In fact, however, the 
Basilica, being in the Greek language, and being authorised by imperial 
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sanction, thrust the original works of Justinian into the background, although 
it did not formally take their place until late in the eleventh century. 

The Later Greek Furists of the Empire (A.D. 91 1.453).—The pwfblication 

of the elementary works, the Prochiron and the Epanagoge, and of the code 
of the Bast/ica, naturally prompted a fresh series of juristic commentaries, 
abridgments, and revisions. The exclesiastical la®, was also studied with 
equal ardour. 

1. To the schoiia on the Basilica, reference has just been made. 
The main text (xepdAaia, or capitula) contfhued unaltered; the scholia 
antigua, whether added originally or soon after publication, were con- 
stantly reproduced, and later scho/ia were crowded on the margin of 
each jurist’s MS., adding to, suppressing, amending, or otherwise modify- 
ing previous annotations or the doctrines of the text, all through the re- 
mainder of the Empire. Five of these later jurists are known to us by name 

—John (Nomophylax) and Calocyrus Sextus (about the middle of the 
eleventh century), Constantine of Niczea (later), and Gregory Doxapater 
and Hagiotheodorites (of the twelfth century). 

Several abridgments of the Basz/ica were prepared for practical use. An 
ixdoyn Bacirixay (Synopsis Bastlicorum), composed about 997, and furnished 
later with successive additions, survived in considerable respect, for some 
four centuries, till the close of the empire. Another concise and systematic 
abridgment was made in the second half of the eleventh century (1072) by 
Michael Attaliates, under the title of Moiywa vousndy (Opusculum de jure). 
The two preceding works were also abridged and alphabetically arranged, 
under the title of Mixpiv xara orosytiov, or Syncpsis minor, in the second 
quarter of the thirteenth century. ; 

2. The manuals of Basil also suggested the compilation of similar works, 
or themselves underwent revision. (1.) The Es:roun rav véuwy, or Epitome 
Legum, in fifty titles, founded partly on Justinian, partly on the Epanagoge or 
the Prochiron, was compiled in A.D. 920; and an enlarged or revised edition, 
in the order of the Prochiren, was published towards the end of the reign of 
Constantinus (945-959), under the title of Epitome ad Prochiron mutata. 
(2.) The Efanagoge aucta, a revision and enlargement of the Epanagoge, 
belongs to the last quarter of the tenth or the first quarter of the eleventh 
century. (3.) The £cloga ad Prochiron mutata also, a compilation from the 
Ecloga of Leo, the Prochiron, and the Epitome, with additions from other 
sources, dates about the middle of the eleventh century, in the reign of Con- 
stantinus Monomachus (1042-54). (4.) The Prochiron auctum, a revised and 
greatly enlarged edition of the Prochivon, appeared about 4300. 

3. Four other works, two of the eleventh and two of the fourteenth cen- 
tury, may be mentioned as largely based on the foregoing. (1) The Tea 
(Laferientia Romani), a compilation, under 75 titles, of cases (with their de- 
cisions) drawn from the Sententie and other writings of Eustathius Romanus 
(A.D. 960-1000), belongs to the reign of Constantinus Monomachus (1042-54). 
(2) The Synopsis Legum of Michael Constantinus Psellus (A.D. 1020-1105) was 
couched in unpoetic verse, and dedicated to his pupil, the Emperor Michael 
Ducas (1070). (3) After an interval of some two centuries and a half, in 1335, 
the monk Matthzus Blastares published a Man.jal of Civil and Canon Law, 
which enjoyed great reputation during the century following. (4) And ten 
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years later, 1345, Constantine Harmenopulos, judge at Thessalonica, issued 
his Hexabrblos (Upéxespov ray vipa ro Acyinevov n t£&/SiBAos) or Promptuarium 
—a lucid*and methagical exposition in six books, under 80 titles, adapted to 
the jurisprudence of the age, the matter being drawn from the Prochiron, the 
Synopsis Bastlicorum major and the Synopsis minor, the Teipa, and (to 
some extept) the Ecloga®f Leo. This work became famous throughout the 
East, commanded the respect of the Grecks under the Turkish domination, 
and even found its way into the West. 

4. The Novelle of the po#-Justinian Emperors of the East dealt more 
with religious and political affairs than with private civil law. 

5. At the same time the ecclesiastical Jaw was closely allied with the civil 
law, and many of the jurists were as good canonists as civilians —for instance 
Psellus the younger, Doxapater, and Blastares. The great compilations 
contrasting the civil and the canon laws were called Womocanons ; and of 
course these were abridged by some jurists, and recast into systematic 
treatises (symtagmata) by others. The Nomocanon of John of Antioch has 
already been mentioned (page 92) ; it was revised and enlarged by Photius, 
and published under Basil in 883. The most celebrated of the later 
canonists were John Zonaras, who wrote in the twelfth century, and 
Theodorus Balsamon, who died early in the thirteenth century. 

Fall of the Empire of the Fast, AW. 1453.—On the overthrow of the 
Eastern Empire, the Koran superseded the Greco-Roman law as the law of 
the dominant people. Still the codes and manuals of the Byzantine 
emperors remained the law of the vanquished Greeks; even after the 
modifications of four centuries, they entered as the chief basis into the 
codes promulgated in Greece only half a century ago (1834), and they have 
been recognised as traditional law and custom in all subsequent attempts to 
formulate a complete system of law for the Greek nation. 

The Later Study of Byzantine Law in the West.—The fall of Constanti- 
nople and the supremacy of the Turks led to a westward migration of learned 
men, carrying with them relics of Byzantine art, literature, and law. Copies 
of the works on Greco-Roman law, in parchment rolls or volumes, were 
deposited in many of the great cities of the West, especially in Italy. Th: 
Greek paraphrase of Justinian’s /as¢i/wies, by Theophilus, was published at 
Basle in 1534; the Hexabiblos or Promptuarium of Harmenopulos, at Paris, 
in 1540; the Syzopsts Bastlicorum, in 1575; the Basilica, in 1667; the 
various collection of both canon and civil Jaw texts, in 1573 and 1596; the 
canon and the Nomocanons, from 1661. Those sixteenth and seventeenth 
century editions commonly included a Latin translation. The active study 
of the Greco-Roman law declined during the last century, and passed from 
France into Germany in the early years of the present century. Ever since then 
the palm has been retained by the Germans, who have examined every MS. 
and issued the best editions ; but the generous rivalry of France has been 
represented by several brilliant names. 
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CHAPTER Vi, _ : 
THE JUSTINIAN LAW IN THE WEST. 


C 
Ce 

j eere Law of Fustinian in Italy—The Edict df Theodoric ‘had ruled 
in Italy for only a short half century, when the victories of Belisarius 
and Narses opened the way for the extension Of Justinian’s legislation to the 
schools and courts of Rome and of Italy, by a pragmatic sanction dated 554. 
From this time forward the Byzantine power maintained a footing in Italy 
for about three centuries. Very soon, however, it began to suffer curtail- 
ment. In 568 (fourteen years later), the Lombards descended and seized a 
large slice of imperial territory ; in 726 (172 years later), Rome threw off 
Byzantine supremacy ; in 752 (198 years later), the Exarchate of Ravenna, the 
Pentapolis, and Istria, were conquered by the Lombards ; in 774 (220 years 
later), Charlemagne founded the Pontifical States and the Frankish king- 
dom of Italy on conquests won from the Lombards; and about the middle 
of the ninth century (about 300 years later), the Byzantine power was ex- 
tinguished in Italy by the independence of Pisa, Naples, and the southern 
shores of the peninsula. During those three centuries the Justinian law 
remained all but unaltered, especially as regards the civil law. Under 
pressure of the wars, Odofredus (died 1265) tells us, the school of Rome was 
transferred to Ravenna, whence the books of the law (that is, probably, the 
official MSS.) were carried to Bologna. Bologna ceased to be ruled from 
Constantinople in 728. Pisa.and Amalfi, both also interesting for their pos- 
session of Justinian MSS., remained under imperial rule more than a century 
longer, after which their rivalry continued till the final overthrow of Amalfi 
in 1137. And through all these changes the Roman law continuously 

flourished in Italy. 

Greater than a shifting territorial supremacy were the influence and the 
authority of the Church in supporting and fostering the Justinian legislation. 
For the Popes and the pontifical courts ranked the Roman civil law only a 
little Jower than the canon law, and consistently upheld its authority; their 
influence penetrating far beyond the borders of the States of the Church 
wherever an ecclesiastic found his way. 

Yet more general was the influence of the principle of the personality ot 
the laws. The conquering nations maintained their own laws; the Roman 
subjects of the empire and the clergy obeyed the Justinian law ; the Romans 
of the territories subjugated by the northern invaders obeyed, as we have 
seen, chiefly Roman laws sanctioned by the invading kings. The principle 
was long adhered to. In the ninth century Lothar I. ordered that the 
whole of the population of Rome should be interrogated as to what law they 
individually desired to live under, so that they should be judged by that law 
of their choice, and by no other law. 

Thus the Roman law, either ante-Justinianian or Justinianian, lived on 
through all vicissitudes of territoria] conquest ; “and, even in the obscurity 
and during the development of the feudal systeyn, it was perpetuated, if not 
as a science, at least in practice, leaving the proofs of its authority in the 
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decisions, in the acts, in the formula of those times, and in the letters and 
writings of learned men.” (Ortolan, Hestory of Roman Law, 122.) 

The Law of F ustin¥an in Gaul.—As in Italy, so in Gaul the Roman law, 
whether ante-Justinianian or Justinianian, was preserved through ecclesiastical 
influence and the principle of the personality of the laws. We have already 
spoken of the Roman J@w of the Visigaths (or Breviary of Alaric) and of the 
Burgundians, and of the superior quality and vitality of the former collec- 
tion. The effitome of the Nove//a, by Julian, which formed the basis of the 
Breviary, was also known in®Gaul in the ninth century, probably through the 
relations of the clergy with their Italian brethren; and the two works were 
often copied together in the MSS. of the age. The works of Hinemar, 
Archbishop of Rheims, too, dating about the middle of the ninth century 
(845), indicate acquaintance with the Gregorian, Hermogenian, and ‘Theo- 
dosian codes, and with the Comparison of the Mosaic and the Roman laws. 
But it is in the writings of Ivo (1035-1115), Bishop of Chartres, that we first 
light upon traces of the Institutes, Digest, and Code of Justinian ; and in his 
Pannormia and Decretum, compilations of canonical texts, are found numer: 
ous fragments drawn from these sources. Ivo was a ftellow-pupil of the 
Italian Anselm (afterwards Archbishop of Canterbury) in the Benedictine 
Abbey of Bec, in Normandy, under Lanfranc (who had previously won a 
reputation at his native Pavia as a teacher of the civil law); and this 
experience, as well as subsequent travel to Italy, would point to the pro- 
bable origin of his familiarity with Justinian’s works. For there were several 
Italian collections of the eleventh century, to one or other of which all Jus- 
tinian’s compilations furnished quotations, and Ivo was prepared to seck for, 
and would be sure to provide himself with, the best and newest ]hterature on 
the subject. 

With the progressive fusion of races would coincide a progressive fusion 
of laws and customs, and the principle of deciding a person’s laws according 
to his origin or his choice would tend to fallinto abeyance. Atthe same time 
the Justinian law and the canon law flourished side by side, and were 
gradually absorbing or overshadowing the Germanic laws and usages of the 
dominant people. 

The Bologna School and the Glossators (A). 1100-1260).-— As late as the 
first half of the eleventh century the study of the works of Justinian was 
kept up in the school at Ravenna, as we gather from the writings of St 
Damian (988-1072), Bishop of Ostia; in the tenth and early part of the 
eleventh century, the Lombardian law was the main study of Pavia, which 
Lanfranc left for Bec in 1042; and in 1075 Pepo delivered a public course 
of law at Bologna, where Irnerius, the first of the Glossators, was presently 
about to found the famous school of law, and to communicate to the study of 
jurisprudence such an impulse as has justly been termed a Revival. - 

The Glessators were jurists that inscribed on the MSS. of the Justinian 
laws interlinear and marginal notes explaining difficult words and passages. 
The practice was by no means new, but it had never been carried out to 
such an extent or with such ability ; for the glossators commented at length 
on the whole of Justinian’s books, and their glosses were received as authori 
tative over the whole of Esrope. The extended glosses of a single jurist 
often formed a connected commentary on a portion of the Corpus Juris. 
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Closely allied in character with the glosses were the summa, or summaries 
preliminary to exegetical lectures on particular portions of the Corpus Furis : 
casus, or cases constructed to exemplify or illustratt difficult points ; and 
brocarda, or rules of law drawn from the texts, with parallel passages con- 
taining apparent difficulties, and with the attempts at explanation. The 
glossators also gave oral instruction, end wrote special treatises, chiefly on 
actions and procedure. 

The glossators flourished for about a century and a half, froin the begin- 
ning of the twelfth century to the time of Aécursius, who died in 1260. 
Irnerius, the founder of the school, is known to us only as chief of the 
Bologna doctors (/uccrna juris) in 1115, and as occupying a high post in the 
service of the E:mpcror Henry V. in 1116-18. After him may be mentioned 
four famous Bologna doctors, who all died about the end of the third 
quarter of the twelfth century : Bulgarus (died 1166), Martinus Gosia (died 
shortly before), Jacobus (died 1178), Ugo (died 1166-71). Placentinus 
(1120 g2), named from Placentia his birth-place, founded the first French 
school of Jaw at Montpellier in 1180, and introduced the writinss and the 
method of the glossators. Vacarius, a Lombard, who was taken from 
Bologna to Eeneland in 114g by Theobald, Archbishop of Canterbury, 
founded a school of Jaw at Oaford, and introduced the writings of Justinian 
and the system of Bologna. He also met the wants of the poorer students 
by publishing extracts from Justinian, with concise glosses, under the title 
Liber ex enucleato Jure exceptus, ct paupertbus preseriim destinatus, Another 
very celebrated glossator was Azo, whose importance to us is vastly enhanced 
owing to the indebtedness of Bracton to his writings. The last of the 
glossators was Accursius (1182-1260), a pupil of Azo’s, who was a professor of 
law for many years at Bologna, and afterwards occupied his retirement in 
compiling the Great Gloss.” This work “contains extracts, collected and 
combined in the marzin of each text, from the entire Corpus Furis, and isa 
collection of the ancient annotations of the whole school of the glossators, 
supplemented by lis own annotations.” For the next eighty years the 
authority of the closs was even superior to the authority of the teat. 

In spite of all the useless and absurd matter abounding in the writings of 
the glossators, their labours are valuable—(1) on points of construction of the 
text; and (2) for references to all parallel, similar, and contradictory passages 
in the whole Curpus Juris. 

There are two clementary manuals of Roman law, formed on the model of 
Justinian’s /7s//fufes, and belonging to the period between the later part of the 
eleventh and of the twelfth centuries, that cannot be definitely assigned as pro- 
ducers or as products of the activity of the glossators. Though based on the /x- 
s&itutes,aad similarly disposed in four books, both works show variations from 
the ordér of subjects in the /asér¢utes, and they contain also passages from 
the Pandects, the Code, and Julian’s Epitome of the Novels. The /rachy- 
logus tottus juris ctvtlis (also known as Corpus Legum, or Summa Novel- 
darunt, or Enchiridium), Savigny is inclined to think, was composed in Italy 
about the opening of the twelfth century, and perhaps by Irmerius himself. 
The Petri Exceptiones Legum Romanarum, which may also be dated in the 
first half of the twelfth century (Savigny would plate it before, Laferricre after, 
the rise of the Bologna school), was composed by Petrus, a jurist of Valence 
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in Dauphiné, otherwise unknown. In this work the author has adapted the 
Roman, law to the cwcumstances of the Province (Arles), moditying it: by 
rules of canon law and by local customs. 

The revival of the study of Justinian law and the rise of the Bologna 
school were long (till §726) crronecoug]y attributed to the alleged discovery 
of a MB. copy of the Pandects (said to have been sent by Justinian to 
Amalfi) at the sack of Amalfi by the Pisans in 1137. But the study of 
Roman law, we have just cen, was pursued with ardent enthusiasm long 
before 1137, and the sack of Amalfi in that year by the Pisansis not an 
absolutely certain historical event. However, the MS. in question, now called 
the Pandecte Florentine —having been carried to Florence on the conquest 
of Pisa in 1.406-—was well known to the glossators, who referred tort as the 
Littera Pisana, tis avery ancient and valuable copy of the entire Pan- 
dects, the only one now eatant that dates before the age ot the glossators, 
The glossators, however, possessed many other MSS, of ancient date ; and 
it was by the diligent critical comparison of these with each ether and with 
the Pisan MS., that they succeeded in reconstructing the recemned text. of 
the Pandects (Lztlera DPonontensis, or Vilgata, he Vulgate). The division 
of the Vulgate into three sections or volumes—-the Jeeta Letias (con- 
taining the Digest, Bks. i-xviv. 2), the /asortiatim (D)., xxiv. 30> N\NNVIIL), 
and the J¥eestam Novum WD. xxixelo- was tradinonal ull the seven- 
teenth century, after which it ceased to be maintamed in the new editions, 
The origin of it has been attnbuted to the piecemeal obtaming of texts by 
the early glossators. (See Savieny, Ged. da. Nom. Nehts at Miitelalter, 
lil. 422 follg. (Kap. xxii. sect. 157) Mayne, Cours, 1.206 (datrod. 87. 

The fame of the Bologna school spread throughout Turope, attracting 
crowds of students from all quarters, and kindling widely a vivid) interest in 
the books of the law. About 1135, if not carher, the Code ot Justinian was 
translated into French, and in the thirteenth century many Fiench transla. 
tions were made of the Digest and the Institutes as well as of the Code, 
The canon Jaw itself seems to have been in danger of suffering complete 
neglect in the ardour of the clergy to study the law of Justinian. In ths 
twelfth century three successive councils (at Khenns, 1131 5 the Lateran, 
1139; at Tours, 1162) stringently forbade ecclesiastics *o study the secular 
laws (phystcam legesve mundanas); early in the thirteenth century (1220) 
this prohibition was confirmed by a decretal of Honorius IIL, which also 
extended it specifically to Paris and the neighbouring towns; and, notwith- 
standing the protest of Dumoulin three hundred years later, and the excep- 
tional order of the Parliament of Paris in 1576 in favour of Cuyas and other 
Parisian doctors of canon law, it was re-enacted in 1579, and not finally 
removed till a century later (167g), having lasted for fuur centuries and 
a-half..) The strict limitation of Parisian teaching to theology ‘with only 
such references to civil law as might be absolutely necessary) Was favourable 





——— 





1 Hallam: says the prohibition was silently disregarded. He mfers to Crevier, 
Hist. de UUnir. de Paris, i. 316, and ii, 27§. Middle Ayes, iii. 417 (ch. ix. Part 1). 
Cf. Maynz, Cours de Droit Pemain, i. 263 (Introd, sect. 66). Savigny, Gesch. d. 
Rom, Rechts im Mittelalter, iii, 387-374 (Kap, xxii. sect. 126-140), Laferricre, Lat. 
du Droit Francais, iv. 328 follg. 
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to the continued predominance of Bologna in civil law, to the growth of the 
Montpellier school, and to the establishment of nef schools, the ehief of 
which were located at Toulouse (1233), and at Orleans tbefore 1236). All 
those great schools (except Paris), and the numerous schools that sprang up 
in the succeeding centuries, taught the civil law on fe basis of the texts of 
Justinian.’ 

The Scribentes (A.D. 1260, or rather 1340,—1510).—For “about eighty 
years (1260-1340) the reputation of Accursius w4s supported by his sons and 
a series of followers, in whose servile preference of his gloss the text itself 
was forgotten. A reaction gathered head with Cinus (1270-1336), and was 
carried to a successful issue by his distinguished pupil, Bartolus (1314-57), a 
native of Sasso Ferrato in Umbria, professor of law at Pisa (1339) and at 
Perugia (1343-57). Bartolus was the chief of the Scrébentes—a school that 
rejected the authority of the glosses, and taught principles drawn directly 
from the texts. Bartolus wrote commentaries on the three sections of the 
Digest and on the Code, as well as Constlia, Quastiones, and Tractatus ; 
and all his works were received with distinguished honour throughout 
western Europe—in Italy, France, Spain, and Portugal. 

The ffumantsts (A.D. 1500—1600).— During the latter half of the fifteenth 
century, the study of classical literature, revived throughout the West by the 
refugees from the catastrophe of the empire of the East, had suggested, 
especially to the students of Italy, the helpfulness of philology, literature, 
and history to the progress of the study of jurisprudence. With the 
sixteenth century begins the so-called school of the //wmanists—jurists that 
extended their studies beyond the legislation of Justinian (which had till 
recently for the most part engrossed their attention) to the whole history of 
Roman law from the earliest times, in the East as well as in the West, and 
that carried their researches beyond legal documents into all the works of 
classical literature (Letires Hlumaines, Littere Humantores). 

The first three humanists of note were quite as much scholars as jurists. 
In 1508, Guillaume Budé (Budieus) of Paris, secretary to Louis XII., and 
Master of Requests to Francis I., a great scholar and antiquarian, published 
twenty-four books of annotations on the Pandects. About the same date, 
Johann Ulrich Zaze (Zazius) published annotations and interprctations of 
ante-Justinian legal works. In 1518 André Alciat (1492-1550), a greater 
jurist than either, published commentaries on the three last books of the 
code (the 7res Libri); and subsequently was professor of law at Avignon 
(1522), Bourges (1529), Pavia, Bologna, and Ferrara successively. But the 
greatest of all the Humanists was Jacques Cujas (1523-90), of Toulouse, who 
began to Jecture on the Institutes in his native town about fifteen years after 
the arrival of Alciat at Bourges. In 1554 he became professor of law at 
Cahors ; next year he passed to Bourges, and in 1557 to Valence; and, after 
several other changes, he finally settled at Bourges in 1577. Instead of 
accepting the Roman law as a homogeneous whole, he set himself to recom- 
pose it, by separating the works of the different jurists. In particular, he 
annotated Ulpian and Paul, and restored Papinian. He thus fell into a 


1Savigny, Gisch. d. Rim. Rechts tm Mittclalicr, Bd. L11. Kap, xxi., treats of the 
Universities, ‘ 
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rudimentary historical method, but he possessed no philosophical conception 
of law as a science. @Hugo, Gesch. d. R. R., sect. 243.) He was a concise 
and clear writer ; #nd such was his renown in the German schools that every 
one is said to have raised his hat at mention of his name. His reputation 
rests on the study of th@original MSS. of the Roman law, and his philological 
treatmerft of the text$. His own library contained 500 Roman law MSS. 
Doneau (152%91), a contemporary of Cujas, applied his logical mind to the 
matter of the law, fearlesslwlaying down principles and deducing results. 
He composed dogmatic treatises on the chief portions of the civil law. 

Later French Furists—With the night of St Bartholomew and the 
victory of Jesuitisim, the life-thread of Roman law study in France was cut. 
(Bruns, Gesch.u. Quellen d. Rom. Rechts, sect. 4, in Holtzendorft's nc yelopadte 
a. RW ., 3te. Aufl., 1877, page 83.) Doneau found refuge at Leyden. Denys 
Godefroi (Gothofredus) (1549-1622) withdrew to Geneva, and afterwards 
settled at Strasburg. He is famous for his edition of the Corpus Jurss, 
His still greater son, Jacques, was considered by Hugo as perhaps the most 
meritorious writer on the history of Roman law. Elis most celebrated work 
is a commentary on the Theodosian Code. In the latter half of the seven- 
teenth century, Domat (1625-95) may also be mentioned. In the cightcenth 
century Pothier (1699-1772) shall stand alone. His practical method con- 
trasts alike with the philosophical method of Doneau and with the ant 
quarian method of Cujas. It was left to Pothier laboriously to execute the 
bold conception of Leibniz, by rearranging into systematic order the whole 
of the chaotic mass of Roman law in his splendid work, 2am te Justintanee 
in novum ordinem digest (1748-52)— the result of twelve years’ unremitting 
labour. He has preserved the ancient sequence of the books and titles of 
the Pandects, rearranging the texts (with the cognate matter of the Institutes, 
the Code, and the Novels) under each title in such order as to set forth ina 
single systematic view the whole teaching of the law on cach particular 
subject—showing at a glance the state of the ancient law, with all the 
subsequent confirmations, interpretations, modifications, and abrogations of 
its provisions--the whole being accompanied with learned notes of admirable 
conciseness and lucidity. 

Roman Law in French Law.—The personality (or nationality) of the 
laws was still recognised in Gaul in the sixth century ; for the Comstilution 
générale of Clotaire I. (about 560) decrees that causes between Romans shall 
be decided by the Roman laws. Three centuries later, the law had become 
territorial, for the Edit sur la patx du royaume of Charles the Bald (in 864) 
refers to different districts as under, or not under, the Roinan law. The 
Roman law in Gaul, we have already seen, was ante-Justinian law, the 
Breviary of Alaric and Julian’s Epitome of the Novels. But after the spread 
of the scientific study of Justinian’s works from Bologna to Montpellier and 
other parts of France, the Justinian law in the twelfth and thirteenth cen- 
turies gradually replaced the ante-Justinian, as being the more perfect form 
of the Roman law. In 1250 France was still divided under two laws: in the 
south (pays de droit écrit), the Roman (now called the writ&én) law ruled, 
modified by local customs; in the north (pays cotitumicrs), \ocal customs 
ruled, slightly modified by Roman law—which, however, was taught in 
northern schools, and has left numerous traces in the legal works of the 
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period. Or, the Roman and customary law conjointly ruled both divi- 
sions, each holding the supremacy in one of the divisions. And so the law 
generally remained till a uniform code was prescribefl for the wholé republic 
in the end of last century.!| Besides the Roman and the customary law, 
there enter into modern French law other elements, derived from barbarian, 
feudal, monarchical, and canonical law. -; 6 

Roman Law in Holland —The Dutch school of jurists arose in 1575 with 
the foundation of the University of Leyden, and the occupation of a chair of 
law in it by Donellus (Doneau), who had bedh expatriated for embracing 
Protestantism. Presently more universities were established, and the study 
of the Jaw advanced. In the seventeenth century are the great names of 
Grotius, Vinnius, Van Leeuwen, and Huber; in the eighteenth century, 
Voet, Westenberg, Schulting, Noodt, and Bynkershoek. The reputation of 
these professors drew students even from Bourges and Toulouse to Leyden 
and Utrecht. But political vicissitudes by-and-by crippled the schools of 
law, and the lead passed over to Germany. On the whole, Goudsmit him- 
self feels compelled to “admit that it is not without cause that the Dutch 
jurists are accused of having expended a vast amount of scholarship to 
little purpose, and of having failed either to sound the depths of Roman law, 
or invariably to apply its principles with success to the ordinary relations of 
life.” (Goudsmit, Pandects, transl. by Tracy Gould, p. 11, /#trod. sect. 7.) 

Roman Law in Germany”-—In addition to the ancient native usages, 
the common Jaw of Germany includes forcign elements drawn from the 
Canon Jaw, the Lombardian feudal Jaw, and the Roman law ; and the chief 
of the foreign clements is the Roman law. The acceptance and validity of 
the Roman Jaw in Germany has perhaps been most carefully and concisely 
stated by Professor Windscheid, in five propositions :~(1) The Roman law 
operates not as absolute common Jaw, but only as subsidiary common law— 
that is to say, it does not override the injunctions of particular laws, but it 
comes into application only in the absence of such express injunctions. 
(2) It has been accepted in the form imposed upon it by the Justinianian 
codification, and the labours of the school of Bologna, and in this form 
alone. (3) It has been received, not as particular propositions, but as a 
whole.* (4) It is current as modified by three influences—the canon law, 


1 “Tt is universally known that, with recard to Roman law, Pothier is the pole- 
star of the modern French jurists, and that his works exercised the most immediate 
influence upon the code.” Of the Vocation of Our Age for Legislation und Jurispru- 
dence, translated from the German (Vom Lerufe unserer Zeit fiir Gesetzqehony wu RW.) 
of Savigny, by Abraham Hayward, Mr Hayward adds ina note: “ Dupin, in his 
Dissertation sur la vic et les ourrages de Pothier, says that three-fourths of the Code 
Civil were literally extracted from his treatises,”— Cf. also Windsehvid : ‘In parti- 
cular, the Jaw of Obligations is to a great eatent little mure than a compilation from 
the various fraifes of Pothier.” (Pandektenrecht I. 16, note 2. ad gin, Einl., sect. 6.) 

2 Windscheid, Lehrbuch des Panded tenrechts, 1.1-7 (sect. 1, 2). Brunner, Geach, 
@. Quelien d. Reutschen Rechts, sect. 26, in Holtzendorff's Encyclopadie, 218-221, 
Stobbe, Gesch. d. Deutschen Rechtsquellengl. 609-655 ; If. 1-142. 

* This used to be expressed as “in complexu.” “The view has been impngned. 


Windacheid refers to Wiichter, Gemeincs Recht Deutschlands, 193-202. Cf. also the 
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the German imperial statutes, and the general customary law of Germany. 
(Cf. Savigny, Syst. d. Heut. Rim. Rechts, 1, 4.) (5) Its validity was not 
affected by the dissplufton of the German empire.’ 

The reception of the Roman law in Germany was a process of long 
duration. It was not accomplished by a legislative act, but through 
customary use ; and, @& Windscheid guts it more definitely, not through 
the usage of the people, but through the practice of the jurists, who based 
their legal decisions and opinions on the Roman law. This principal 
influence of the jurists was sfrongly supported by the ancient popular notion 
that, as the Roman empire comprehended the whole world, so the Roman 
law had a claim to acceptance throughout the whole world ; and, in par- 
ticular, that, as the Roman empire, whose crown the German sovereign 
wore, was a continuation of the empire of the Roman empcrors, so the 
Justinianian law should be accorded a like binding torce with an imperial 
statute. Already in the tenth century, from the time of Otto 111. (983-1002), 
this idea had begun to influence the laws and Jezal documents of the 
German emperors. (Stobbe, I. 612-24.) In the twelfth and thirteenth 
centuries German students were numerously attracted to the famous 
schools of Italy, and brought back new Jegal lights with them. In the 
thirteenth century traces of acquaintance with the Roman law appear here 
and there, particularly in notarial documents (Stobbe, 1. 646-50) ; and even 
single propositions of Roman law occur in the SiAwudenspresed (or collec 
tion of the usages of Swabia). About the middle of the foumteenth century, 
native universities began to be founded, although another century elapsed 
before these could spare from theology and scholastic philosophy more thana 
secondary consideration to the Roman law. (Stobbe, 1.625-31; [f.g-22). Just 
before the middle of the fourteenth century (1342) King Ludwig directed that in 
the Aulic Council judgment should thenceforth be piven only in accordance 
with the laws of the Roman cinpire of their forefathers and the written laws. 
In like manner the Imperial Chamber, established at Wetalar in 1495, was 
enjoined to decide “in accordance with the imperial and the common laws” 
—“the comnion laws” being either wholly, or at least in part, the Roman 
law. The influence of this court in introducing and establishing doctrines of 
Roman law was very important. From the middle of the sistcenth centur, 
the reception of the Roman law may be regarded as completed. 

Like the jurists of other countries, the jurists of Germany were greatly 
struck with the superiority of the Roman law to the native law, both in form 
and in substance; and their admiration naturally induced them to put 
it forward in practice. Brunner even charges them with inverting the rcla- 
tion originally intended to subsist between the native and the Koman law— 
except in the lands where the Saxon law prevailed,’ in which the Roman law 





very definite statements of Vangerow, Pandchtenrecht, 1. 18 (Lind, sect. 5), with the 
authorities there mentioned. . : 

1 Windscheid argues strongly against the view (Wichter & Mcyer) that, with 
the dissolution of the German empire, the Romen law ceased to be common law for 
Germany, and remained valid only in those individual German tutes that specially 
retained it as particular law. _ r . ss 

2 The Saxon usages had been put in writing (Sachsenspicyel) early in tho thirteen 
century. 
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till remained subsidiary. He regards as a national misfortune their narrow- 
“Minded ignoring of the native law, and their lifelgss and purely, external 
gtafting of propositions of Roman law on the facts of Garman society. And 
he suggests that the confusion introduced into German law with the juristic 
application of the Roman law may be estimated, from the fact that the 
Roman law has not even yet been c&mpletely assimiMted.? 8 

The German school of students of Roman law was foupded by Zaze, 
whom we have already numbered among the Humanists. From the very 
first their labours manifested much industry and research, and were 
displayed in voluminous works, not adorned with the graces of style. 
Most of the very distinguished professors of the sixteenth century were 
foreigners, and their names establish a certain connection with the contem- 
porary activity of the Humanists in France—Gifanius, Wesembeck, Donel- 
lus (Doneau), Balduinus, Gothofredus. The names of the seventeenth 
century are less brilliant, and the main tendency was practical, but some 

beginnings were made in the historical study of Iaw. In the eighteenth 
century dogmatic works were elaborated on a philosophy of natural law, and 
such historical studies as existed were rather ornamental than actively 
influential. Bach (died 1758) was a good historian of the Roman Law. 
But the one great name of the century, that of “ the learned and perspicuous 
Heineccius,” whom Gibbon places at the head of his ‘“ most temperate and 
skilful guides.” (Gibbon, Decline and Fall, chap. xliv.) Heineccius (Heineck, 
died 1741) wrote, in elegant style, a history of Roman and German law, 
Roman Antiquities illustrative of Jurisprudence (1719), and Elementary 
Treatises on the Institutes and the Pandects. Fora whole century and for 
the whole of Europe he was the decisive authority on both the external and 
the internal history of law. With the nineteenth century there came in 
a certain reaction towards the natural-law dogmatism of the eighteenth 
century. And now the historical school was really founded by Hugo and 
Savigny, who conceived the law of a people as an emanation of their 
national life, the outcome of their special historical development and national 
peculiarity of ideas. Presently followed Niebuhr’s important discovery of the 
Institutes of Gaius (1816), which added a strong impulse to the new movement. 
Histories of law appeared in rapid succession, and gradually inquiry began 
to be directed to the differences and relations between Roman and German 
law. Besides Hugo (1768-1844), and Savigny (1779-1861) may also be 
mentioned Haubold (1766-1824), Mackeldey (1784-1834), Goeschen (1778- 
1837), Klenze (1795-1838), Thibaut (1722-1840), Mublenbruch (1785-1843), 
Zacharia (1769-1843), Puchta (1769-1845), Keller (1799-1860), Warnkonig 
(1794-1866), Dirksen (1789-1868), Vangerow (1808-1870), Rudorff (died 1873), 

Bethmann- Hollweg (died 1878). 

Roman Law in Spain.—The Roman domination in Spain covered a 
period of six centuries, during which the Roman laws must have permeated 
the social system of the country. On the conquest of Spain by the Visigoths 
in 412-15, the Visigothic laws, which consisted of Germanic customs (with 
cermin reer 

1 For a somewhat detailed examinatich of the mutual relations of the German and 


Roman law elements in German private law, see Brunner (uf supra), sect. 28, in 
Holtzendorff's Encyclonadie, 224-5. 
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some written rules founded on the Theodosian code), gradually displaced the 
existing Roman laws. Jt would seem not improbable that conquerors and 
conquered continued for a considerable time to be governed each by their 
own laws ; and that, finally, although it may appear too broad an assertion 
that the Fuero Fuszgo arose from the amalgamation of the Gothic and 
Roman Imw on the cdalescence of the‘two peoples in the seventh century, 
yet a portion @f the Roman law mingled with the victorious Germanic law. 
For Mr Stubbs’s view (Const, Hist. I. 9) that “ the fueros which contain the 
customary Jurisprudence are distinctly akin to the customs of England and 
Germany” need not be accepted so strictly as to exclude the statement of 
Schmidt that “the law of descents, contracts, etc., were in general con- 
formable to the Roman law.” During the medieval period, however, the 
Germanic element was predominant; and “it is not until the fourteenth 
century that the civil law of Justinian supersedes the ancient customs, and 
then with its invariable results.” The Bologna revival in the early part of the 
twelfth century soon spread its influence as faras Spain ; but the compilation 
called Siete Partidas was not published till 1263, and not promulgated or 
generally adopted as the law of Spain till the reign of Alonzo XI. in 1348. 
The matter of the Pardzdas is very largely derived from the Roman law 
—Partida //]. being taken from it almost exclusively, and Partida V. almost 
word for word. /artida J. is substantially a digest of the canon law. 

Roman Law in Scotland.—F¥rom the close alliance that so long subsisted 
with France, Scotland, besides borrowing many of its institutions from that 
country, also “imported a large portion of Roman jurisprudence to make up 
the deficiencies of a municipal law, long crude and imperfect, and which had 
made little progress as a national system till some time after the establish- 
ment of the Court of Session in 1532 by James V., after the model of the 
Parliament of Paris. .... Properly speaking the teaching of the civil law 
commenced in Scotland at the Reformation in 1560;” after which date, as 
well as before it, the more ambitious students of the civil law also availed 
themselves of the best professorial teaching of the continental universities. 
“In Scotland a knowledge of the Roman law has always been regarded as 
the best introduction to the study of the municipal law. .... All the best 
writers on the law of Scotland, such as Stair, Bankton, Ie:skine, and Bell, 
were able civilians ; and though they have not produced separate treatises 
on the subject, their works abound with admirable illustrations of the Roman 
law, evincing great learning and research, and a familiar acquaintance with 
the writings of the continental jurists.” (Mackenzie, Studies in Koman Law, 
40-41.) 

Roman Law in England.—The influence of Roman on English law has 
been very differently estimated by different historians. The extreme con- 
servative view may be represented by Professor Stubbs. “ England,” says 
Mr Stubbs, “has inherited no portion of the Roman legislation except in the 
form of scientific or professional axioms, introduced at a late period, and 
through the ecclesiastical or scholastic or international university studies. 


1 Schmidt, Ciril Law of Spajn and Mextco, Introd. 29. Schmidt quotes Cujas (/ 
Feudis, 1i. 11) to the effect that the Fuero Juzgo is nothing else than the Koman uw 
modified to suit the condition of the Goths (Jntrod., 37). 


1 Giiterbock, J/Zenricus de Bracton und sein Verhaltniss zum Rim. Recht. The 
English translation, by Brinton Coxe, “ Bracton and his Relation to the Roman 
Law” (Lippincott), will be the edition quoted from. Brunner, Gesch. d. Franz, 
Norm., u. Engl. Rechtsquellen, sect. 12, in Holtzendorff’s Lncyclopadic, 256, follows 
Giiterbock. 

2 Savigny, Gesch. d. R. KR. im AMittelalter, ii. 167 (Kap. x. the whole) ; iv. 856 
(Kap. xxxvi.). 

8 Stubbs, Const. JZist. i. 494, note 1 (sect. 147), savs, “many extracts from the 
civil and canon Jaw are found in the so-called Leges Henrici Primi.” 

* Stubbs, Const. (ist. i. 206, note 5 (sect. 78). 

6 King Athelberht (died 616) is said to have caused the publication of the lawa 
of the English, after the example of the Romans (Bieda, J/ist. Ecel., 1.5). But this 
refers only to the form, not to the contents, which contain no traces of Roman law 
(ef. Savizny, loc. cit.).— With the view in the text, contrast Neeves, /Tist. of the Engl. 
Law, Introd. xlii, (ef. also xcii, and xciv.): ‘The Saxons neither created nor 
destroyed ; they adopted and appropriated, trying, no doubt, to mix up their own 
barbarous usages, which, however, it was found, would not coalesce or unite with 
civilised institutions, su that this baser matter soon fell off and left the entire fabric of 
Romanised laws and institutions, save that the Saxons infused into the Roman insti- 
tions their own rongh spirit of freedom, which gave them fresh life and vigour. But 
this did not destrvy the Roman laws and irstitutions.” As to the real nature of the 
English conquest of England, see Freemun, Old English Hist., 27-28, and Green 

af Lngland, ch. iv. 
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began to lecture on the civil law at Oxford with remarkable success. 
The new teaching, however, soon aroused warm opposition, and King 
Stephen, ‘out of dislike*to the primate, silenced Vacarius, and by royal 
proclamation prohibited anyone from even retaining in their possession the 
obnoxious books of the law ; but persecution had its usual cHect, and the 
futile proQibition was efmoved either ®y Stephen himself or by his suc. 
cessor.’ 

For the next century and_a half, from the teaching of Vacarius to the 
death of Edward I., the influence of the new clement in the formation of 
the English law “was so great, and its results were so important, that the 
whole of that period is very properly styled by Biener its Roman epoch.” 
(Giterbock, 17.) Mr Stubbs admits that “before the end of the reign of 
Henry II. the procedure of the Roman civil law had become well known by 
the English canonists,” but he holds that “its influence was not allowed 
much to affect the common law of the kingdom.” (Stubbs, Const. //ist., 1. 
494, note I, sect. 147.) Shortly before 1190 appeared Glanville’s 7rectatus 
de Legibus et Consuctudinibus Reenit Angelic. Glanville’s preface imitates 
the procwem to Justinian’s /ustitutes, and the work itself shows traces of 
acquaintance with Roman law, but nowhere can the actual use of it be 
demonstrated, except in the discussion of agreements and contracts. 
(Glanville, £76. 10.) Glanville regards Roman law as foreign law, contrast. 
ing deges Romane with consuetudo reent. Yuta great advance was made in 
the state of the English law in the next two generations separating Glanville 
from Bracton. 

About seventy years after Glanville, in the middle of the thirteenth 
century, flourished Henry of Bracton, the first scientific commentator on the 
law of England. Lis great treatise, De Levibus ct Consuctudinibus A nelie 
Libri Quingue,* was most probably completed in 1266-59. The foreign 
elements in it are derived from Roman and canon law; the greater and 
more important part, from the Roman law. It shows close famuliarity with 
the Corpus Furts. ‘The Novels are not quoted; but the Institutes are 
generally referred to in one passage, and there are twelve express quota- 
tions from the Digest and ten from the Code, while a very Jarge number of 
passages “are incorporated into the text itself and int> the tissue of the 
author’s commentary without any statement of their source.” (Guterbock, 
50-51.) The original authorities have been less used thin a secondary 
treatise, Azo’s Summa of the Code and of the Institutes—-a work that exerted 
an important influence on the design, if not on the origin of Bracton’s book, 
and scems to have served himasa model. “Like Azo, Dracton calls the 
dogmatic exposition of the law of his nation a summa. . .. Throughout 
nearly the whole of Bracton’s book, we can distinctly trace the scientific 
influence of Azo’s views and doctrines, especially in the definitions and 
divisions of legal notions and conceptions, which are gencrally clothed in 
Azo’s words. . . . Particularly where Bracton follows the course of the 


_ 


1 The references are collected and partly quoted in Stubbs, Const J/t., i. 494, 
note ] (sect. 147). . 

3 The whole of our account of Bracton and his work is compiled from GUterbock, 
For discussivns of doubtful points, reference must be made to his volume (as 
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Institutes—that is to say, in his exposition of the law of persons, of the 
division and modes of acquiring things, and of the law of actions, he 
generally does not lay down the text of the origina authority as a’ founda- 
tion, but gives unaltered Azo’s corresponding commentary in his Summa of 
che Institutes, merely omitting his citations and making such abbreviations 
and other changes as might be necésary ” to accofignodate his text to the 


prevailing state of the law of England. Seneca ee There is no 

trace of acquaintance with the work of Vacarius, which wou ppear to have 

been generally neglected in favour of the Italiaff commentators. The general 

character of the commentary, shows Clearly the training of Bracton in the 

school of the Glossators, but there are no passages that indicate the direct 
use of any writings but those of Azo.! 

In Bracton the Roman law no longer occupies the same position as 
it did in Glanville ; it “no longer appears as a stranger, nor as a merely 
tolerated element of the law, but as one which in rank and origin is 
equal to the common law.” Both the external historical evidence and the 
internal evidence demonstrate that no inconsiderable part of the Roman 
law must, at the period when Bracton lived, have been practically applied 
in England, and that Bracton acted on the principle of adapting from the 
works of Azo only such rules of Roman law as were actually reccived and 
valid Jaw in England. For Bracton intended, not merely to compose a 
systematic Jaw treatise, but, above all things, to accomplish the purely 
practical object of explaining and teaching “ qualiter et quo ordine lites et 
placita decidantur secaadum lees et consuctudines Anglicanas,” using familiar 
and purely English materials, “facta et casus qui quotidie emergunt et 
eveniunt in iegno Angle”? “The reader, instead of getting the impres- 
sion that sometimes domestic and sometimes foreign materials are pre- 
sented to him, finds before him the picture of an indivisible homogeneous 
whole, in which the Koman elements are no longer merely Roman law, 
but have become integral parts of the deges ef consuctudines Anglicane.” 
Bracton’s practical purpose rigidly prevents him from entering unneces- 
sarily into the Roman law; and even “where he seems, as it were, to 
copy the Roman law, he does not leave us in any doubt that he is laying 
it down as English law, and only as such ; in some places by interpolating 
a word, or making a slight addition, in others by an omission or alteration 
of what does not conform to the common law.” In order to set forth a 
complete view of the extent of the English reception of the Roman law in 
the thirteenth century, and to ascertain with precision its influence on English 


VA single passage recalls a point in Placentinus’s summa of the Institutes and 
the Code (ad /nst. 8, 12). 

2 Bracton, 1,2. Giiterboek, 56-57, Giiterbock agrees substantially with Spence, 
Reeves seems (dubiously : ef. ii, 88 with ii. 54) to regard the Roman law in Bracton 
asa mere embellishment of scientific learning. KF. A. Biener thinks Bracton accords 
it only the authority of a naturals ratio. ((ititerbock indicates all necessary refer- 
ences to Riene?’s writings.) Coxe (Guterbock, 62, note) says “ Bracton seems to have 
been of opinion that the Roman juisprudence, as that of all Christendom, was in 
force in England, as a jus naturale or jus gent:um, except where supplied or displaced 
by general or local English usages, or by English constitutions (statutes).” 


THE JUSTINIAN LAW IN ENGLAND, EIt 


law, Giiterbock devotes the Second Part of his work to a detailed investi- 
gation of the Roman elements and rules of law adopted and digested by 
Bracton. A summary of the more important results is presented in an 
Appendix to this chapter. 

Though Bracton was soon overshadowed, and in many respects super- 
seded, by the legislation of Edward I., Yor which his labours had to a cone 
siderable extent prepared the way, his teaching was not lost; besides what 
entered into legislation, it was adopted by succeeding writers, who, instead 
of rejecting his Roman law as an arbitrary addition, on the contrary repro- 
duced it entire! In Fleta, written soon after the thirteenth year of the reign 
of Edward I., not only is much of Bracton repeated, but there is also found 
certain additional matter derived from the Roman law, on the author's own 
researches, or from some other source. (Fleta, 5623 (Le Dotis Coustitutione) ; 
Giiterbock, 70.) On the later revival of the scientitic study of law, Bracton 
was duly remembered by Fitzherbert, Staundtorde, and other inquirers ; 
and remarkable use was made of his work by Coke in his Institutes, and 
especially in his commentary upon Littleton. “ Coke throughout recog- 
nises Bracton not only as an original historical source, but also as an 
authority for existing law.” (Giiterbock, 73. 

The English criminal law, as set forth in Bracton, shows marks of contact 
with Roman law; but the Church and the canon law had a preater influ. 
ence on its devclopment. We find in Bracton, however, little more than 
“some general principles concerning criminal penalties and the punish- 
ment of crime, which are taken from the Digest > Gd. alvin. tg; Guter- 
bock, 166-170) and the Institutes of Justinian? 

“The English system of Equity and the Ecclesiastical law have been 
formed more or Iess extensively on the Roman faw, or on the Roman 
through the canon law.” (Mackenzie, States in Nomen Law, 40.) 


The reception of the Roman law in England, which was indeed but of 
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' Gtiterbock, 60, 70. Cf. Stubbs, Const. (/ist., 11. 107 (chap, xiv. sect, 174), on the fate 
of Bracton and the influence of Roman law on the legislation of Fdward [.: “ Bracton 
had read English jurisprudence by the light of the Code and the Digest, and th 
results of his labour were adapted to practical use by Fleta and Britton, Edward hiw 
by his side Francesco Accursi, the son of the great Accursi of Bolcyna, the writer of the 
gloases on the civil law, a professional legist and diplomatist ; but be found probably 
in his chancellor Burnell, and in judges like Hengham and Britton, practical advisers 
to whose propositions, based on their knowledge of national custom and experience of 
national wants, the scientific civilian could add only technical consistency.” 

2 “The Roman criminal law,” says Mr Justice Stephen, “exercised greater or less 
influence on the corresponding law of every nation in Kurope, though in all it was far 
more deeply and widely modified by legislacion than any other part of the Roman 
jurisprudence. Verhaps it was preserved with Jess alteration in Holland than elsu- 
where, as may be seen by reference to Grotius and Voet’s commentary. Jt stil] 
retains a sort of vitality in the colonies cunquered by England from the Dutch, 
though in Holland, as in other parts of the continent of Europe, it has been super- 
seded by more modern legislation.” a) 

The close analogy between the modes 04 development of Roman and of English 
law is commented on (after Rossi) by Mr Justice Stephen, (L/istory of the Criminal 
Law of England, i, 49-50 (ch. ii. ad fin.)). 


We have thus seen that “the public reason of the Romans has been 
silently or studiously transfused into the domestic institutions of Europe ; 
and the laws of Justinian still command the respect or obedience of inde- 
pendent nations.” (Gibbon, Decline and Fall, xiv.) 


1 “To testaments, to suecessions ab intestato of moveable property, to legitimacy, 
and even to agreements or contracts so far as their violation came within ecclesiastical 
censure as luesio or transyressio fidet.”  (Giiterbock, p. 61, note o). 

2 Cf. Mackenzie, Roman Law, 40, who refers to Hurd, Mor. and Polit. Dialogues, 
IT. 194-209. Some further reason may also be found in the conservatism of ignorance 
and the popular dislike of further, anu especially of foreign, additions w the law 
administered by what were considered as oppressive and troublesome institutions, 
(Pike, History of Crime, L. 108-4.) 


Compiled from the second part of Gite: bock’s wok, pp. 79-170, 
Giterbock, 85. 3 Guterbock, 86. 4 GGterbock, 
Fleta, Ili. 2 Cf. Stephen, Comm., I. 5, 10 folg. Giterbock, 101. 


H 


114 A SHORT HISTORY OF ROMAN LAW, 


legal effect”). Bracton’s obligations appear in definition, divisions, and especially in 
the adoption of the Roman prohibition concerning donations between husband and 
wife. “That even at a later period the foreign law was logked upon as the real 
source of this prohibition is shown by Fleta, who gives the Roman law as authority for 
it.”! “In the requisites of the English donatio we meet with many Roman prin- 
ciples;” for example, “free will om the part of €ng donator, and mutual 
consent on the part of both contractors (quod donator habeat animum donandi et 
donatorius animum recipiendi),” and “the requisite free will might be destroyed 
by the existence of violence (vis) or compulsion (metts).”? So “ error prevente@ con- 
sent,”* and delivery (traditio) was essential to the validity of the donatio (as in the 
old English law, as stated in Glanville). ‘‘The question, which of several conflicting 
claimants of possession had the better right? is also decided according to Roman 
rules.” * “The modifications of donationes are considered and classified according to 
the four kinds of innominate contracts of the Roman law,”® and various different 
kinds of conditions mentioned in the Roman law are recognised by Bracton.® 

“Prescription (usucaptio) was unknown to the old English law, and also to Glan- 
ville.”? Bracton, however, not only makes the rule general, but also connects it with 
certain legal effects resulting from long possession. The nution, however, “ never 
passed beyond the limits of the first crude attempts at development. Prescription as 
® legal institution failed even later to obtain a firm footing in England.’ Bracton 
considers the essential element of prescription to be in acquisition per longam continuam 
et pacificam porscasionem ex diuturno tempore, the requisite period of time being left to 
the discretion of the judges. ‘“ He considers usucapio to be a means of acquiring not 
the right of property, but only rights of possession.” ® 

“Touching predial servitudes, some general fundamental principles are borrowed 
from the Roman law.” ” 

“ As early as the end of the twelfth century the English law of inheritance had 
become perfected in & manner so peculiarly national, and its main principles so 
strongly established, that there was little ground left upon which the Roman law could 
operate with much effect, This was 8» much more the the case, because it was just in 
their systems of inheritance that the two laws presented the most marked con- 
trast.”""2) Still, on some points, chiefly unessential, an impression was made; for 
example, on the law of the legitimacy and bastardy of children as bearing on their 
capacity to inherit. Bastards were incapable of inheriting. Between the time of Glan- 
ville and the time of Bracton the English law appears to have “accommodated itself 
to the ordinances of the Church, and expressly recognised the legitimacy of the chil- 
dren of putative marriages, even when the bona fides was only unilateral.” = “On the 
other hand, the Church met with violent resistance in its attempt to introduce and 
establish the leitimatio per subsequens matrimonium, sanctioned by its own and the 
Roman law, and failed to overcome the popular opinion.” The proof of legitimacy 
was the same (with deviations), ‘The order of succession according to the English 
Jaw was influenced by the Roman in one point only. In my opinion, the gradually 
established recognition of the so-called right of representation in the succession 
of descendants must be referred to legal views derived from the Roman law and 
from the Church.”? “The communio between co-heirs was dissolved by a proceed- 
ing in partition, which was copied, without doubt, from the Roman judicium familie 


““Testamentary causes were left to the cognisance of the courts Christian. The 
form of making, ‘estaments was far from following the strict rules of the Roman Law,” 15 


2 Guter bock, 111. 6 Guterbock, 117. 1] Giiterbock, 125. 
2 Gite: hock, 112, 7 Giterbock, 118. 13 Giiterbock, 127, 
§ Gijterbock, 113, 8 Giiterhook, 118. 13 Giterbock, 1381. 
4 Giterbock, 115. 9 Giterbork, 119. 14 Giiterbock, 133, 


§ Giterbock, 116, 10 Giiterbock, 122. 15 Giterbock, 133. 
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**On the other hand, Bracton regards the donatio mortise cauea as a distinct legal in- 
stitution, belonging to the jurisdiction of the lay courts; a doctrine undoubtedly 
taken from the Romag Law.”! Bracton's division of donationes mortis causa accords 
with the threefold division of Ulpian.? 

“‘ Notwithstanding the difference between the Roman and the English dotal law, 
individual echnical terme ®ere transferred om the former to the latter,” more so in 
Fleta than in Bracton.® ° 

Bracton god& but superficially into the law of obligations: at a length, however, 
in conformity with “the limited*importance which the English in hia time still attri- 
buted to moveable property and its relation to the law." Bracton follows the Roman 
law in his definition and account of the origin of obligations, and hia ideas had many 
points of contact with the Roman Law and ite distinction between actionable and 
non-actionable conventions, Especially did the Euglish lawyer find pertinent 
analogies for his peculiar ideas and views in the doctrine of stipulations, which the 
then civilian sehool taught as still practically applicable law.o The principles. of 
the Roman stipulation easily came to be thought applicable by English lawyers. 
What Bracton and Fleta say shows that they found general rulea in the doctrine of 
stipulations, upon which they might reason with applicability to the solemn English 
conventions upon which actions were maintainable, and that they have therefore 
reproduced them.” & 

There is no English distinction of contractus and pacta; but the English lawyers 
adopted the distinction of pacta nuda and pacta restita, derived from the same source, 
for the purpese of discriminating between the non actionable and the actionable con- 
ventions of their own law, and they borrowed from the then civilian school ite list of 
the different restimenta factorum., 7 

“The place of verbal obligations (stipulations) is thus clearly indicated ; rerba 
were words reduced to writing. The Acal contracts of the Roman law very naturally 
found an easy and early reception into a law which had not developed rules of its own 
in such matters. Even in Glanville we find that the commentary upon ‘causa mutual, 
commodati. piynoris,’ is chiefly made up of Roman principles, while Bracton’s exponi- 
tion of this class of contracts is nothing but an almost literal cxtract from the cor- 
responding titles of the Institutes.”8 “ What he says regarding stipulations is also 
copied from the same source.” ® 

“The Roman Consensual contructs were least of all suited to the English law of 
contracts, since there was no outward difference between them and the English aud: 
pacta. It is true that Bracton expressly mentions them, naming emptio, locatin, 
societas, mandatum, but discussing only the two first at any Jeng.h, and not under the 
head of obligations.” ?® Numerous points of similarity are pointed out on the subject 
of the extinction of obligations.” 

Bracton borrows from Justinian’s Institutes the definition and division of Actions, 
and in many points of his exposition he borrows from Azo. Still, “ Procedure offers 
but little for our purpose in Bracton, In its main features the development of that 
branch of the law had been so much upon the basis of peculiarly English views and 
principles, and, as far as actions in rem were concerned, #0 much in the forms and 
spirit of the fendal system, that the Roman law had not been able to exercise 
the same influence there as elsewhere, and has left in it but few and detached 
traces. . . . On the other hand, however, a certain number of principles 


were transferred from the procedure of the canon to that of the civil law." # 
» 
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Law learning (jeurspredentir) is the knowledge of things divine and 
human, of the just and the unjust. (J. 1, 1, 1.) 


; a is the abstract. name corresponding to Junisprudentes, Tustinian’s 
definition, which is taken from Ulpian (1D). 1, 70, 2). was a rhetorical commonplace 
of the Stoic philosophers. Chrysippus, a distinguished Stoic, defined law as the Queen 
of all things, divine and human. (1D. 1, 3,2.) It is hardly neccesary to say that the 
statement in the teat has no scientific value. 


Jus Justitia 


Justice is the constant and perpetual wish to give each man his due. 
(J. 1, 1, pr.) 

The precepts of law (jvs) are these :—To live honourably, not to hurt 
another, to give each man his due. (J. 1, 1, 3.) 


For an interesting account of the derivation and history of the word jus, see 
Clark's Prastcad Jurisprudence, 16. 

Jus means generally “ Law ” as distinguished from ler a statute; jura often = rules 
or principles of law. Sometimes it means “a right,” as in jus pracdiorum =ease- 
ment. Aguin, it means the place where law is administered, rocatio tn jus, tn jure 

a 
Giiterbock, 156, 3 Goterbock, 160, 3 Giterbock, 166-170, 
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(before the Preetor) as opposed to in judicio (before a judex). In the phrase aus juris 
or altent Juris it means power or control. Again jus sanguinis, the relation or tie of 
blood. Ulpian uses ti © juris prudentia, when he says that jus is the art of dis- 
tinguishing the good 2nd the fair (ars bons et equi). (D.1, 1, 1, pr.) 


: Jus Publicun®et Privatum. 


In this study there are two parts, public and private. Public Law is what 
looks to the standing of thegflairs of Rome ; Private Law to the advantage 
of individuals. (J. 1, 1, 4.) 


Elsewhere (D. 1, 1, 1, 2) we are told that Public Law is the law relating to sacred 
rites (sacra), to Priests and Mayistrates. The distinction that seems to be intended 
by Justinian may perhaps be expressed with more precision from a different stand- 
point. ‘Two kinds of cases come before legal tribunals, In one, private individuals 
seek redress froin private individuals for evils affecting themselves; in the other, 
persons sue or are sued not in their own behalf, but as representing the State or 
Sovereign. Causes are thus either (1) between private individuals or (2) between 
the Sovercign and private individuals. Vublic Law therefore embraces Ecclesiastical 
Law, Constitutional Law (including the Administration), and Criminal Law. The 
Institutes of Gaius and the lustitutes of Justinian (with the exception of the short 
title at the end) are concerned exclusively with Private Law. 


Jus Naturale, Jus Gentinn, Jus Cieile. 


We must say, therefore, of Private Law that it is threefold (jus trifer- 
titum), for it is vathered from the precepts of the Fis Vudusade, of the Fus 
Gentium, and of the Fus Crile. (J. 1, 1, 4.) 

The Sus Naturale is what nature has taught all living thins. That law 
is not peculiar to the race of men, but apphes to all living things that are 
born in the sky, on the earth, or in the sca. Hence comes to us the union 
of male and female that we call matrimony, hence the begetting of children 
and their upbringing. We see indeed that all other living things as well are 
held to know that law. (J. 1, 2, pr.) 

The Sus Civile and the Fus Geatium are distinguished in this way. A | 
people ruled by statutes and customs use a law partly peculiar to themselves, 
partly common to all men. The law each people has settled for itself is 
peculiar to the State itself, and is called Fus Ciz/e, as being peculiar to that 
very State. The law, again, that natural reason has settled among all men, 
the law that is guarded among all peuples quite alike, is called the Tus 
Gentium, and all nations use it as iflaw. The Roman people therefore use 
a law that is partly peculiar to itself, partly common to all men, The 
nature of each severally we will sct forth at the proper places. (J. 1, 2,35 
G. 1, 1.) 

The laws of nature, indeed, that are observed equally among all nations, 
settled by a certain divine forethought, remain always firm and unchange- 
able. But those each State has settled for itself are usually chanzed often, 
either by the tacit consent of the people, or by another statu¥e being passed 
afterwards. (J. 1, 2, 11.) * 

The f¥us Gentium is common to all the race of men: for the require- 
ments of actual life and the needs of men have Ied the nations of men to 
settle certain things for themselves.® Wars indeed, and often captivity and 
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slavery, have followed contrary to the fxs Naturale, for by the {us Naturale 
all men from the beginning were born free. By this Zzs Gentium also nearly 
all contracts were brought in, as purchase and sale, lettigg and hiring, part- 
nership, deposit, loan, and countless others. (J. 1, 2, 2.) 

The Fus Civile takes its name from each several State—that of the 
Athenians, for instance ; for if any one wishes to call tfe statutes of Solon or 
of Draco the us Civile of the Athenians, he will not be mistaken. So, too, 
the law the Roman people use we call the Fus Gvile of the Romans, or the 
law of the Quirites (Fus Quiritium) that the Quirites use; for the Romans 
are called Quirites from Quirinus. But whenever we do not add what State’s 
law it is, we mean that it is our own law; just as when we say “the poet,” 
and add no name, it is understood that among the Greeks it is the pre- 
eminent Homer, among us Virgil. (J. 1, 2, 2.) 

To individual men, things come to belong in many ways. Of some things 
we become owners by the ¥us Naturale, which, as we have said, is called 
the Fus Gentium; of some by the us C7vile. It is more convenient, there- 
fore, to begin with the older law. Now it is manifest that the fus Naturale 
is the older, since it was put forth by universal nature along with the actual 
race of men; whereas the rights under the Fus Czvile began to be only 
when States began to be founded, magistrates to be elected, and written 
statutes to be enacted. (J. 2, 1, 11.) 


These passages state fairly the philosophy of Law as understood by the Roman 
jurists ; and they throw light upon the ancient theory of a “ Law of Nature,” which 
has played so conspicuous a part in the political thought of Europe. Before criticising 
the theory of Natural Law, it is advisable at once to point out an ambiguity in the 
phrase Jus civile, or Civil Law. Jus cirile as opposed to jus gentium is defined in the 
text ; it means the peculiar local law of Rome. Dut this is not the only, or even the 
general use of the words. What the Roman jurists had chiefly in view when they 
spoke of jus civile was not local as opposed to cosmopolitan law, but the old law of 
the city as contrasted with the newer law introduced by the Preetor (jus Pretorium, 
jus honorarium). Largely, no doubt, the jus yentium corresponds with the jus 
Pretorium ; but the correspondence is not perfect. The Law of Sale, fur example, 
was not brought in by the Pretor, but it is part of the gua gentium. 

If the definitions of the text be taken strictly—that jus cirde is the law found in 
Rome and nowhere else, while jus gentium is the law found in Rome and everywhere 
else—it will appear that the great bulk of the Roman Law belonged to neither category, 
There is very little, if any, of the old law that cannot be matched by similar laws in 
other countries ; and if again we look for any institution of law that is to be found in 
every State, we must either admit vague generalities, or allow that scarcely a single 
rule of law is of absolutely universal application. The triviality of the distinction 
may be gathered from the instances given by Theophilus, one of the compilers of the 
Institutes of Justinian, and the vldest commentator on that work. As an example of 
jus civile, Theophilus quotes the rule of the Spartans not to allow aliens to settle in 
their midst, lest the institutions of J.ycurgus should be depraved by contact with a 
foreign element. But the Spartans are not the only people in ancient and modern 
times that have exhibited a similar jealousy of aliens. Again, he cites as examples 
of the jus gentiu the punishment of death for murderers, criminal proceedings for 
adultery, and a pecuniary fine for theft. “If it be said that these were probably good 
instances with the information possessed by Theophilus, then what is the worth of a 
generalisation that is liable to be upset with every fresh accession of knowledge ? 

The Roman jurists would probably have attached less importance to the distinction 
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between Local and Universal Law, had it not been for the theory of a Law of Nature 
(jus naturale) adopted by them from the speculations of the Stoics. The aUprome 
maxim of ethics was expr@ssed by the Stoics in this form, “act according to Nature,” 
A vague notion of fhe Universe as governed by law, on the moral as well aa the 
physical side, led to the identification of the jus gentium, the general or universal 
element of law, with the jus naturale gy Law of Nature. How feeble a hald 
the Romans had of the idea of Natural Law may be gathered from the instances 
quoted by Ulpian, who confounds the pratification of appetite with law. On one 
point only do the Romans seer to have opposed the jus gentium to the jus naturale 
in a case that redounds more to the credit of their good feeling than to the solidity 
of their speculative philosophy : they declared that slavery, although an institution 
of the jus gentium was opposed to the Law of Nature. This barren declaration, 
however, seems to have exercised no appreciable influence in reforming the law. 


(See p. 35.) 


Sources of Roman Law. 


It is agreed that our law comes in part from what is written, in part from 
what is unwritten ; just as among the Grecks, of laws (véaor) some are written 
(Eyyeugos), some unwritten (ayeapo). (J. 1, 2. 3.) 

The division of the jus c/ai/e into two specics scems not at all inappro- 
priate, for its origin seems to flow from the institutions of two States ; Athens, 
namely, and Sparta. In these States the usual course of procedure was this 
—the Spartans preferred to commit to memory what they were to observe 
as statutes; but the Athenians guarded fonly) what they found enacted in 
their written statutes. (J. 1, 2. 10.) 

Written law includes statute (/ex), decree of the commons ( flefiscrtim), 
decree of the Senate (Senatus Consultum), the decisions of the Emperors 
(principum placita), the edicts of the magistrates [that have the night to 
issue edicts], and the answers of learned men (vespousa pric nium). (J. 1, 
234:G. 152.) 

From what is unwritten comes the law that use has approved ; for 
ancient customs, when approved by consent of those that use them, are like 
statute (voum inwtantur). (J. 1, 2, 9.) 


To these Cicero adds judgments at law (res judicata), and equity (aequitaa). (Ca. 
Top. 5, 28.) Custom (:nveterata consuctudo, diuturna consuetudo), a8 being, #0 to 
speak, collected from the informal suffrages of the people, had the furce of law (D. 4, 
3, 33) ; aud in like manner laws might be repealed not merely by the legislature, but 
through tacit disuse by the people. (D. 1, 3, 32, 1.) The best evidence of custom 
was the judgments of Courts of Law. (D. 1, 3, 34.) It was held that no custom 
could be recognised if it were opposed to law or reason. (C. 1, 14, 2.) 


A statute (/ex) is what the Roman people, when asked by a senatorial 
magistrate—a Consul for instance—[ordered and] settled. A decree of the 
commons ( plebiscitum) is what the commons, when asked by a magistrate of 
the commons—a Tribune for instance—[ordered and] settled. 1 he commons 
( plebs) differ from the people ( populus), as species does from kind (genus) ; 
for the name people means the whole of the citizens, count™g the patricians 
and senators as well. But the name “commons” means the rest of the 
citizens without the patricians and senators. [Hence in old times the 
patricians said that they were not bound by the decrees of the eneeela 
because they had been made witheut their authority.] But afterwards t 


For the history of the term Jez, see Clark’s Practical J urisprudence, p. 29. See 
above pp. 60, 75, 8 ® e, 

A Senatus Consultum (decree of the Senate) is what the genate orders 
and settles. [It takes the place of a statute,although this was formerly 
questioned.] After the Roman people grew so big that it was hard to bring 
them together on one spot in order to ratify a law, it seemed fair that the 
. Senate should be consulted instead of the people. (J. 1, 2,5; G. 1, 4.) 


Theophilus traces the authority of the Senate to the lex Hortensia, which gave 
full validity to the plebiscita. See pp. 60, 75. 


An imperial constitution is what the Emperor settles by decree, edict, or 
letter. It has never been doubted that this takes the place of a statute, 
since the Emperor himself receives his power by statute. (G. 1, 5.) 

Nay, more : what the Emperor determines has the force of a statute (guod 
principi placuit legis habet vigorem), since by the lex regia that is passed to 
give him impcrial power, the people has yiclded up to him all its own power, 
both military and civil. Whatever, therefore, the Emperor settles by a 
letter, or after inquiry decrees, or commands by an edict, is (it is agreed) a 
statute. These are what are called Constitutions. (J. 1, 2, 5.) 

Plainly some of these are personal, and are not to be dragged into pre- 
cedents, since this is not the Empcror’s wish. For if he grants some one a 
favour because he deserves it, or inflicts a penalty on some one, or helps 
some one without a precedent, he doves not go beyond the person. Others, 
again, since they are yvencral, bind all beyond a doubt. (J. 1, 2, 6.) 

See above, p. 76. 


I-dicts are the orders of those that have the right to issue Edicts (jus 
Edicend’). This right the magistrates of the Roman people have ; but the 
largest right in regard to Edicts is that of the two Prietors, the city Praetor 
and the Prator for aliens, whose jurisdiction in the provinces belongs to 
the Presidents ; and again that of the Curule A-diles, whose jurisdiction 
belongs to the quivstors in the provinces of the Roman people. Into the 
Emperor’s provinces no quiestors at all are sent; and therefore in these 
provinces no such Edict is put forth. (G. 1, 6.) 


As to the distinction between Provinces of the Roman People and Emperor's 
Provinces, see p. 72. 


The Pretors’ Edicts have no slight authority in law. These we usually 
call also the us Honorarium, because those that bear high honours, the 
magistrates that is, have given their authority to this branch of law. The 
Curule A&diles, too, put forth an Edict in certain cases; and that Edict 
is a portion of the Fus Honorarium. (J. 1,2, 7.) 

See abuve, p. 34, 8q. : 

The answers of learned men (responsa prudentium) are the decisions and 
opinions of those that have been allowed to build up the laws. It was an 
institution of ancient times that there should be men to interpret the laws on 
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behalf of the State. To them the Emperor gave the right to answer (jus 
respondenai), and they were called jurisconsults. [If all their opinions coin- 
cide, what they thus @eclare takes the place of statute; if they differ in 
opinion, the judge‘may lawfully follow which he pleases. This is pointed 
out by a rescript of the late Emperor Hadrian.] The decisions and opinions 
-of all of them held swch authority tha®, as has been settled, a judge could 
not lawfully depart from what they answered. (J. 1, 2,83; G. 1, 7.) 

See ubove, p. 76, sq, 
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CLASSIFICATION OF ROMAN JLAW. 


Two errors may be committed in dealifig with the classi- 
fications of ancient bodies of law. On the one hand, it 18 
a mistake to disparage the attempts gf old writers to bring 
order into the description of legal topics, because their 
arrangements will not stand the tests that analytical juris- 
prudence applies. On the other hand, it is a greater mis- 
take blindly to follow imperfect classifications, merely be- 
cause in their time they were worthy efforts of the human 
intellect. Critical wisdom is not exhibited by contempt 
of the old-fashioned pack-horse, but something less than 
wisdom would be shown by a merchant, in these days, if his 
admiration for antiquity were to induce him to revive that 
ancient mode of conveyance in opposition to railways and 
steamboats, 

If we examine the so-called codes of ancient law, we are 
struck not less by the peculiar order in which the various topics 
are discussed, than by the contents of the codes themselves. 
The farther back we go, and the nearer we get to the dawn of 
civil jurisdiction, the more conspicuous is the place assigned to 
Courts of Justice and rules of Procedure. In the XII Tables 
Procedure occupies the foremost place. In Narada, one of the 
oldest of purely legal treatises on Hindu law, the order of 
topics is as follows :1— 

“The eight constituent parts of a legal proceeding are 
the King, his Officer, the Assessors, the Law Book, the Ac- 
countant and Scribe, gold and fire for ordeals, and water for 
refreshment. 

“Recovery of a Debt, Deposits, concerns among Partners, 
Abstraction of Gift, Breach of promised obedience, Non-pay- 
ment of Wages, Sale without ownership, Non-delivery of a 
commodity sold, Rescission of Purchase, Breach of Order, con- 
tests about Boundaries, the duties of Man and Wife, the law of 
Inheritance, Violence, Abuse and Assault, Gambling, Miscel- 
laneous Disputes.” 

“The principle and meaning,” says Sir H. S. Maine, “ of this 
ancient classification, strike me as obvious. The compiler of 





1 Narada. Trans. by Dr Jolly, 6. ° * Early Law and Custom, p. 381. 
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Narada or his original, makes the assumption that men do 
quarrel, and he setssforth the mode in which their quarrels ma 
be adjudicated upon and settled without bloodshed or velies 
The dominant notion present to his mind is not a Law, or a 
Right, or a Sanctio#, or the distinction between Positive and 
Natural Lay, or between Persons and Things, but a Court of 
Justice. The great factsis, that there now exists an alternative 
to private reprisals, a mode of stanching personal or hereditary 
blood-feuds other than slaughter or plunder. Hence in front of 
everything he places the description of a Court, of its mechan- 
ism, of its procedure, of its tests of alleged facts. Having thus 
begun with an account of the great institution which settles 
quarrels, he is led to distribute law according to the subject 
matter of quarrel, according to the relations between human 
beings which do, as a fact, give rise to civil disputes. Thus 
Debt, Partnership, the Marital Relation, Inheritance and Dona- 
tion are considered matters about which men ata certain period 
of civilisation do, as a fact, have differences, and the various 
rights and liabilities (as we should call them) to which they 
give rise, are set forth simply as guides towards determining 
the judgment which a Court of Justice should give when called 
upon to adjudicate upon quarrels.” 

Next to the XII Tables, the Praetorian Edict ranks as the 
most important source of Roman law. In form, cach item in 
the Edict was a declaration of the Praetor that, under given 
circumstances, he would grant an action, or a special defence. 
The Perpetual Edict was thus a collection of actions; and the 
order in which they were mentioned naturally followed, wit’ 
more or less fidelity, the XII Tables, of which the Edict was ut 
once a supplement and an emendation. The Codes of Hermo- 
genian, Theodosius, and Justinian do not strike out any new 
classification ; the Digest and Code are not arranged upon any 
logical or scientific principle. The plan that is followea hardly 
gives any clue to the place where we should expect to find a 
given text, and not seldom, some of the most important texts 
are not to be found in the place where the arrangement, 
such as it is, would lead us to expect them. Pothier spent 
many years of his life in bringing into order the detailed ex- 
position of the Titles of the Digest of Justinian, but he 
scarcely ventured to alter any of the titles themselves, although 
he omitted a few that were absorbed under others. Even 
within those limits, Pothier's arrangement of the Digest 1s 


The striking feature in this arrangement is the place assigned 
to Actions—a topic closely corresponding with Law of Pro- 
cedure. It comes last, while in the XII Tables, as in Narada, it 
8tands first. In the time of the classical jurists, Substantive 
Law has thus definitively taken precedence of Adjective Law. 
Gaius recognises as clearly as Bentham or Austin, that Pro- 
cedure is only a means to an end, and that the primary object 
of consideration in a legal treatise is not the form of action, 
but the vindication of Rights and the enforcement of Duties. 
The precedence given to actions in the XII Tables was as 
much out of place in the Roman Empire as it is in any modern 
system of law. In substance, the arrangement of Gaius is an 
arrangement of Rights and Duties; but as such it is open to 
objections that Gaius could not well have avoided. The reason 
is that although, in fact, Right and Duty formed the pivot of 
classification, yet the fact was too much obscured to be readily 
appreciated even by the jurists themselves. The explanation, 
from one point of view, is to be sought in the defects of their 
technical language. They were familiar with obligatio as-an 
equivalent for legal Duty, but they had not seized the corre- 
sponding idea of legal Right. This incompleteness may be 
traced in the forms of actions. 

In the largest class of actions (obligatio) the question was 
whether the defendant was bound to do or give? In the 
other class of actions (actiones in rem) the form was not usually 
so distinct; if the action were for ownership, the plaintiff 
alleged “that the thing was his own.”* By this phrase, the 
fact was obscured that the action was to enforce “rights” of 
ownership. (The “right” of the plaintiff is implied, but it is not 

1Omne autem jus, quo utimur vel ad ‘personas pertinet, vel ad res vel ad actioncs. 
(J. 1, 2,12; G. 1, 8.) 


2 Cum initendimus dare, facere, pracstare OPORTERE. ({G. 4, 2.) 
3 Rem intendimus nostram esse. (G. 4, 2. 


Attention to these facts enables us to understand law Gait 
came to classify law substantially as a system of rights an 
duties, while he himself was not fully conscions of the principh 
by which he was guided. Men Jearn to use Jangnage with pro: 
piety before they discover and name the parts of speech 
Roman Jaw had assumed a shape in which the detemnining 
principle of arrangement was the formation of groups accord: 
ing to the character of the rights or duties of which they were 
composed; but the principle was not consciously recognised. 


only to separate the jus de personis from the gqueril body of 
the law. With the exception off the jus de persons, the whole 
body of law is grouped together under the uninstructive 
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1 Intendimua ius aliouod’ nobis comyctere. (G. 4. 3.) 
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heading of jus de rebus. Gaius offers no explanation of the 
principle of sub-division of res, except theefallacious and mis- 
leading division of res corporales and res incomporales ; and it is 
just the part left unexplained that is, on the whole, his best 
and most enduring contributi6n to the orfetly arrangement of 


legal rules. e 
The classification of Gaius, leavingeaside the Law of Pro- 
cedure, 18 substantially as follows :— 


Law OoncEBNING Persons, 
I, Slaves and Freedmen, 
II. Potestas over children. 
JJ. Manus or Marital Power. 
LV. Mancipium. 
V. Tutela of persons under age of puberty. 
VI. Tutela of women above the age of puberty, 
VII. Cura. 
LAW CONCERNING THINGS. 
A. Res Corporates. 
1. OWNERSHIP, or rather Titles to ownership, including a passing 
reference to Servitudes, 
Jes divini juris, res communes, res publicac, res universitutis (merely 
mentioned in passing). 
Ites Incorporales. 
A. Acquisition per universitatem. 
Jd. Henepitas. 
(1.) Zestamenta, with appendix on Legatum. 
(11.) Fideicommissa (both universal and singular), 
(111.) Succession ab intestato. 
II. Bankruptcy. (Bonorum venditio.) 
Ill. Arvrogatio and in manum conventio. 
(Gaius omits the contrast to acquisition per universitatem.) 
I. OBLIGATIO. 
({1.) Contractus. 
(u.) Delictum (including wrongs to Person and wrongs to 
Property). 

Throwing out of account minor points, the leading divisions 
of Substantive Law, according to Gaius, are as follows :— 

A. Law relating to PErRsons (Slavery, Potestas, Manus, 
Tutela, etc.) 

B. Law relating to OWNERSHIP and SERVITUDE. 

c. Law relating to INHERITANCE and LEGACY. 

D. Law relating to OBLIGATIO (including I. Contract, and 
II. Delict.) 

A comparison of this table with the classification followed in 
the present work, shows how very near Gaius came to an 
arrangement based rigorously upon the modern conception 
of RIGHTS. 


THE ARRANGEMENT OF Gaws. a5 
a, Rights of Freemen as such, (Appears in Gaius under 
Delictum.p 
A. Rights Wer persons regarded as things. Slavery, 
Potestas, Manus, Mancipjum (not Tutela). 
B. OWNERSHIP (including torts to property), SERVITUDE, 
ard MORTGAGE. 
C. OBLIGATIO. . 
1. Contracts and Quasi-Contracts (as in Justinian), 
2. Status. Rights over persons of a tutelary not pro- 
prietary character. 
D, INHERITANCE and LEGAcy. 

The reader will observe in this table a change in the posi- 
tion of Inheritance and Legacy. That topic, on account of 
Its highly complicated character, ought clearly to come after, 
instead of before, obligatio. The arrangement of Gaius sins 
against the cardinal rule of all scientific classification, which 
requires that the SIMPLE should come before the COMPLEX. 
The position of Inheritance in the work of Gaius was pro- 
bably determined by an accident. Having concluded the 
subject of Title as a means of acquiring ownership of indi- 
vidual things, he was led to consider Title by universal suc- 
cession, of which Inheritance is, by a long way, the most 
important instance. 


So much must suffice in the meantime about acquiring single things: for 
the law of legacies, by right of which you acquire single things, as well as 
that of trusts when single things are left you, we will bring in more 
fitly further down. Let us sce now, therefore, in what way you acquire 
things per universitatem. If then you are made a man’s heir, or clan 
bonorum possessto, or if you adopt a man by arroygatio [or reccive a woman 
as your wife 7% manx], or if a man’s goods have been made over to you in 
order to uphold the grants of freedom to slaves, in that case all that is his 
passes over to you. First, let us look narrowly at inheritances ; these are 
of two kinds, for they belong to you either under a will or by way of intes- 
tacy. First, let us look narrowly at those that come to you undera will. in 
this it is necessary at the outset to set forth how wills are drawn up. (J. 2, 
9, 6; G. 2, 97-100.) 


Apart from the mistake into which Gaius was thus led in 
making Inheritance precede Obligation, the difference between 
the tables lies in two points. In the second Pable, delictum 
does not appear as a separate Head, but in so far as it consists 
of wrongs to the person, it appears under the category of 
“Rights of Free men as such ;” and, in so far as it consists of 
wrongs to property, under “ Slavery,” “ Ownership,” etc. The 
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other change is the transfer of Tutela from group A. to a new 
group “Status,” not in Gaius, and consisting of rights over 
persons of a class, but not rights partaking of ghe character of 
ownership. With these exceptions, the arrangement of Gaius 
coincides with a classification 4ased upon the distinguishing 
marks of Primary Rights. When we once understand why 
Gaius classified tutela with potestas, although there is nothing 
in common in the nature of the institutions, and why he co- 
ordinated delict with contract as sub-classes of obligatio, it will 
appear how completely the Romans had passed away from 
the mode of thought that dictated the precedence of actions in 
the XII Tables, and how nearly they came to classify the sub- 
stantive law on the basis of rights. It may be readily granted 
that the arrangement of Gaius was excellent and even, allowing 
for certain peculiarities in the Roman law, almost theoretically 
perfect. but it does not follow that in a modern treatise we 
ought to follow him slavishly in the points where he is weak 
as well as in the points where he is strong. 

Of the seven classes included in the Law concerning 
Persons, only one—Guardian and Ward—is represented in 
English Jaw. We need only ask, would any writer on English 
law begin with Guardianship and Committees of Innatics as a 
leading division of substantive law, and throw all the rest into 
aw vague category called “ Things?” The mere statement 
of the question ig enough to show us that there must have 
been some special features in the Roman law making a divi- 
sion of Law of Persons at least plausible, while the absence of 
such features in Enghsh law makes it absurd. Those reasons 
are not far to seck. 

‘Tf we omit the class of Freedmen (which introduces a cross- 
divigion) and add the class of persons that are at once su? juris 
and not under any form of guardianship, we get a curiously 
exact and exhaustive classification of Persons.! If the inhabi- 


1 Men— 

(1. Slaves, A. Slavery. 

1, Roman Citizen. 

Freedmen,... esa 5) 2. Latine Juniant. 

(3. Dedititis, 
\1I Free, , 
B. Potestas. 
1. Persons alieni juvfs, ... 0 ue we (0. Banus. 


p. Mancipium. 
f BE. Tutela Mutierum., 
2. Persons sui juris, ve si se l F. raat Impuberun. 
‘ G. Cura. 
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tants of Rome had been assembled, they could all have been 
arranged in the classes. Each would have found a place in 
one class, and nowperson would have been entitled to go into 
two classes. Thus, if a man was ranked as a slave, he could 
not appear in any &Pthe aren classes ; if & person were 
under potesigs, he could not be in any of the other classes: and 
so on throughout. TRere is, however, a more substantial 
ground for connecting the topics of the “Law concerning 
Persons.” Slavery, potestas, tutela, etc., aro examples of sub- 
ordination. The Jaw of persons contains an account of the 
different. species of authority to which a person in Rome might 
be subjected. These facts point to a much closer connection 
between the various groups brought under the Law of Persons 
than is found to exist in the Law of Things. But the case 
does not end there. Whether a person was subject to one of 
the kinds of authority, was a question of the utmost conse- 
quence in the practice of the law. Aslave or other person 
subject to authority laboured under numerous legal disabilities, 
and naturally the first question that suggested itself to a legal 
adviser was whether his client or the opponent was under one 
or other of the species of authority. The first book of Gaius 
and Justinian is occupied with u statement of the rules for 
determining whether a given person was in slavery, or uuder 
potestas, or tutela, ete. 

These considerations explain why the several classes forming 
the jus de Personis formed a distinct group, and why that grov p 
was placed in the foreground. In the Roman world, legal 
capacity was the exception, as with us it 1s the rule; and fre- 
quently before a case could be heard on the merits, it was 
necessary to determine a question of status or conditio of 
one of the parties in a preliminary action, called actio prejudi- 
cialis, Both theoretical and practical considerations therefore 
point in the same direction—to give the first place to the law 
concerning persons. 

It is a mistake to regard the object of the jurists to be an 
enumeration of the cases of legal incapacity. As a matter of 
fact, Gaius deals with incapacity under the several heads of 
Property, Testament, Contract, etc., connecting, vesy properly, 
the instances of incapacity with the particular rights that the 
classes of persons were incapable of enjoying. Moreover, if 
the object had been to enumerate the classes of persons incap- 
able of acquiring, peregrini coulf not have been omitted. Bur 
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Gaius does not mention Peregrini among the classes of persons ; 
he refers to them under the several heads of acquisition of 
which they were incapable. The element coyamon to all the 
classes of persons is that they are under various forms of 
authority, and except in the cfse of impultaes and furiosi, the 
incapacities to which they are subject are not inherent, but are 
a consequence of their subordination... Thus a slave cannot 
acquire property for himself’ Why? Because whatever he 
acquires belongs to his master. He cannot bind himself to 
render services to another; because all his services are the 
property of his master. The incapacity of a slave to act for 
himself is merely the other side to the rights of his master. 
There is an objection to the grouping of the several classes 
under one category ; but it is an objection that no jurist in the 
time of Gaius could have been expected to entertain, It is an 
objection, however, that, in the present state of knowledge, 
must be considered and decided. On looking more narrowly 
into the several classes we meet a cross-division. Gaius treats 
Freedmen (ie, manumitted slaves) in connection with slavery. 
But manumitted slaves are free and suit juris, and therefore 
logically fall into the sume class as Jutela. Again, Tutela aud Cura 
have little or nothing of a legal character in common with the 
other classes with which they are assuciated. Slavery, potestas, 
manus and manciprum have one important common characteristic. 
They are all cases of rights closely akin to owneiship over 
human beings. They resemble each other also in the modes of 
acquisition and in the nature of the relative actions. They 
form a group of the most distinctive character. But the rela- 
tions of patron and freedman or of tutor and pupillus are entirely 
different. In no sense is the patron owner of his freedman or 
the tutor owner of his pupillus. On the contrary, these classes 
are distinguished by reciprocity of Rights and Duties,—a notion 
that is the exact antithesis of property. If to these classes we 
add two others omitted by Gaius and Justinian—(1) the relation 
of Parent and Child, where the parent has no potestus ; and (2) 
the relation of Husband and Wife, where the wife is not in 
manu, we have four classes of persons having in common the 
characteristic of reciprocity of nghts in contrast with the four 
classes characterised by a relation of Ownership. By collecting 
the several classes in one group, this essential and fundamental 
difference between them is slurred over and obscured. If the 
groups are to be arranged on aty consistent principle, we must 
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put those classes of persons that illustrate the idea of property 
In juxtaposition toe property, and place those classes that are 
based upon the tgea of obligation, alongside other obligations, 
It has been suggested that the consideration of slaves naturally 
suggests freedmen® that potestas Lugeests the relation of Parent 
and Child, that manus is naturally associated with the relation 
of husband and wife. But to fall in with this, would be to 
make contiguity instead of similarity the basis of classification, 
and to destroy the possibility of any consistent or logical 
arrangement. 

A similar question is raised by the position of Delict. Gaius 
treats contractus and delictum as two co-ordinate classes forming 
the division of olligationes. Justinian adds Quasi-contract and 
Quasi-delict.. Quasi-contract is « distinct clasa and will be 
explained hereafter; but quasi-delict is not logically dis- 
tinguishable from delict. It means certain new delicts intro- 
duced by the Edict of the Preetor. 

To understand the connection that subsisted in a Roman 
mind between two sach unconnected subjects asx an agsault and 
a contract of sale, we must look to the forms of action.  Delict 
and contract were alike enforced by actions de personam; and 
in this respect they stand in contrast with the other topics 
dealt with by Gaius, where the proceeding was by an action 
in rem. 

Obligatio was coextensive with actions in personam, and it was 
natural that the jurists should unite in one class the several 
groups of rights or duties that were enforced by actions in 
personam. 


An action is nothing else but the right to follow up by legal proceedings 
what is one’s due. (J. 4, 6, pr.) 

It remains ‘9 speak of actions. If now we ask how many kinds of actions 
there are, it seenis true to say there are two, zz rent and in pfersonam. 
Those that have said there are four—a number reached by bringing in the 
kinds of sponstones—have not observed that they have brought some species 
of actions in among the kinds (genera). (G. 4, 1.) 

Of all actions in which a question between parties is raised on any 
matter before judges or arbiters, the chief division is into two distinct 
kinds, namely, 72 vem (for a thing), and zz fersonam (against a person). 
(J. 4, 6, 1.) “ 

The actions a man brings against a person under an obligation to him, 
either by reason of contract or of wrong-tloing (ez maleficio), are actions i 
personam given to meet the case. In them he alleges in his statement of 
claim that his opponent ought to give or do [or furnish] something, or he 
puts it in certain other ways. (J. 4, 61; G. 4, 2.) 
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An action is zz rem when we allege in the statement of claim either that 
a corporeal thing is ours, or that we may avail ourselves of some right—of 
use or usufruct, for instance ; of passing, driving beasts, or leading water ; 
or of building higher, or of prospect. The opponent, again, has a negative 
action quite the other way. (G. 4, 3. ; 

An action may be brought against a man that is under no legal obligation, 
but against whom some one is moving about something in dispute. In this 
case the actions that are given are zz rem. If, fpr instance, a man is in pos- 
session of some corporeal thing which Titius affirms is his, and the possessor 
says he is owner, then if Titius alleges in the statement of claim that it is 
his, the action is zz vem. Similarly, if a man brings an action to assert a 
right he claims over a thing—a farm for instance, or a house, or a right of 
usufruct, or of passage over a neighbour’s farm, or of driving beasts, or of 
leading water from a neighbour’s farm—the action is 7” rem. The action to 
assert a right to landed estates in town is of the same kind ; as when one 
brings an action to assert a right he claims to raise his house higher or toa 
prospect, or to throw out anything, or to run a beam into a neighbour’s 
house. On the contrary, too, return actions have been given in regard to 
usufruct and servitude over landed estates both in country and in town; so 
that a man can allege in his statement of claim that his opponent has not a 
right to a usufruct, to pass, to drive beasts or lead water, and again to build 
higher, to have a prospect, to throw away something, to run in a beam: 
these actions too are zz rem, but negative. An action of this kind is not 
given in disputes about corporeal things. In them the plaintiff is the man 
not in possession ; and the man in possession has no action given him by 
which he can deny that the thing is the other’s. One case no doubt there 
is in which the man in possession none the less comes to play the part of 
plaintiff, as will appear more fittingly in our larger book, the Digest. 
(J. 4; 6, 1-2.) 

Actions 7a rem we call vindrcationes (claims to a thing): actions za 
personam, in which it is alleged in the statement of claim that one ought 
to give or do something, are called condrctionces. (J. 4,6,153; G. 4, 5.) 


The classification in the present work 1s based explicitly, as 
that of Gaius was implicitly, on Rights and Duties. The lead- 
ing divisions of Rights and Duties must be sought in their 
most clementary characteristics. The object of law is to pre- 
vent harm and ensure benefits. The acts forbidden by law 
are, or are supposed to be, noxious; the acts required are, or 
are supposed to be, beneficial, Now it is manifestly easier 
to prevent harm than to promote good. It is easy to say, 
Thou shalt not kill ;” it is harder to say, “Thou shalt save 
from death, if it be in thy power.” In moral guilt there may 
be little diffrence between the man that pushes another into 
deep water, and the man that, seeing him there in danger of 
drowning, refuses to admit him into his boat; but in law, 
between those men lies the gulf that separates innocence from 
the gravest of crimes. 


DIVISION OF RIGHTS. 


In making a distinction between Acts and Forbearances, we 
touch upon sometking that has a practical, as well as a logical 
value. The State entertains no difficulty in requiring all men 
universally to forbgar from doigg harm ; but it seldom ventures 
to impose on men generally the duty of rendering services. 
All men neust “not kill;” but only parents and guardians or 
specified individuals afe bound to preserve the life of others. 
This is a type of many cases. Duties to forbear bind all men 
gencrally ; dutics to do are imposed on specified individuals, 
and for the most part not without their own consent. Some 
few duties to forbear (generally or always of the nature of 
forbearance to exercise a Right) are imposed on specified indi- 
viduals only. We may thus divide Duties (and by implication 
Rights) into two classes. 

I, Duties binding all men generally. These are always 
Duties to forbear, or NEGATIVE DUTIES, 

The correlative Rights are called RiGHuTs 7N REM. 

II. Duties binding specified individuals only. These are 
nearly always Duties to do, or Positive Duties. Sometimes, 
however, they are Negative Duties. 

The correlative Rights are called RIGHTS JV PERSONAM.' 

Rights te rem correspond to Universal, Negative Duties. 
They may be divided into three classes. In the first class, 


1 The phrases in rem and tn personam are not altogether satisfactory, but they 
were used by the Roman jurists in an analogous sense, asin the distinction between 
actions tn rom and actions in personam. In an action in rem, no duty is alluged 
against any specific individual ; but the plaintiff merely alleges that the thing in 
question ‘is his own,” and the action lay, not against any specified individual, but 
against any one in possession of the property. In an action in personam, a breach of 
duty was alleged against a specified individual. 

A few other examples of the expressions in rem and in personam may be cited. 

Exceptiones, t.e., special defences introduced by the Prietor, were said to be 
personae cohacrentes, when they could be used only by one or more specified indi- 
viduals ; and rei cohaerentes, when they could be used not merely by the debtor, but 
by any one against whom the debt might be claimed. (LD. 44, 1, 7, pr.—1.) 

Agreements (pacta) might be either in rem or in personam. (ID. 2,14, 7, 8.) 
Thus if I, a creditor, agree “not to sue,” the debt is extinguished, and neither the 
heirs of the debtor nor his sureties can be troubled. But if I agree “not to sue the 
debtor, Lucius Titius,” it is open to me to sue his sureties ; or, if it was so ynder- 
stood, his heirs. (D. 2, 14, 57,1.) Lucius Titius is a specified individual, and an 
agreement in favour of him alone is said to be a pactum in personam,; on the 
other hand, an agreement generally in favour of all persons that are liable is called 
& pactum in rem. 

When a creditor applied to be put ig possession of the guods of his debtor, the 
benefit of the act accrued to all the other creditors, and the govds when sold were 
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the Duties may be expressed in the general form, “Thou 
shalt not harm any free man;” in the second, “Thou shalt 
not harm or take away the persons that are his;” and in the 
third, “Thou shalt not harm@or take away the animals and 
things that are his.” The rights that a freeman has to himself 
differ from the rights he has to the pergons that belong to him, 
and these again from his rights to the animals and things that 
belong to him. 

The first class, then, of Rights in rem, are the Rights that a 
free man has in respect of his own personality—such as his 
right to life, liberty, immunity from wilful harm, and to his 
good name. What, for example, is the meaning of a “right 
to liberty”? It incans that all men are bound to abstain from 
interfering with a man’s freedom of action, except in the cases 
where such constraint is authorised by law. This duty is 
negative; it is a duty to forbear; and it binds all men 
generally. The right to freedom is therefore a nght tn rem. 
One characteristic of these rights is worthy of remark. Not 
only the Duty but the corresponding Right is universal— 
among free men. All men have such Rights; all men owe 
these Duties. They are Duties owing by all men to all men. 
The corresponding Rights are universal and primary. With- 
out these Rights no others could exist. A man that had not 
a Right to himself could not have a right to anything else. 
Such Rights, moreover, precede others not only in a logical 
but also in a historical order. On every ground, therefore, as 
the simple, elementary, primordial rights of men, these deserve 
the first place in a scheme of classification. 

The second group, of which the most striking example is 


divided among them. The bankruptcy (missio tn posressionem) was said to Le allowed 
not for the benctit of the applicant alone (personae solius petentiz), but to be general 
(tn rem), in favour of all having claims against the debtor, (1). 42, 5, 12, pr.) 

A contract or other transaction was made void equally by force or fraud. But 
there was a difference between them. A contract obtained by the fraud of the creditor 
was void ; but it was not void if the fraud were by anyone else. But a contract pro- 
cured by force was void, by whomsoever the force was exerted. The edict making the 
exercise of force by all men without distinction a reason for invalidating a contract 
was said to be trem. (D. 4, 2, 9,1; D. 43, 24, 5, 13.) 

Under an edict of the Pretor, any one threatened with injury by anv alteration 
of a building or construction could formally prohibit the change, and the person 
making the change could not then proceed until he had obtained the authority of the 
Pretor. This prohibition was called nuntiatio operis novi. As it was a general 
prohibition to all who might seek to do wLlat was forbidden, it was said to be in 
(D. 39, 1, 10.) 
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Slavery, consists of those Rights in rem that a free man could 
have over other heman beings. A slave owed his master no 
Duties. As agaist the slave, the master had no rights. But 
as against all tha world he had rights in respect of the slave, 
for all men generally were bound not to harm or take away 
the slave from the master. In what respects the rights of a 
master over hiis slaves “differed from his rights to his ox, or to 
any other article of property, will duly appear. It is enough 
here to say that there are sufficient reasons for separating the 
group that consists of Slavery, Votestas, Afanus, Mancipium, 
from Ownership, to which in most points it is very closely 
allied. 

The third group of rights in rem corresponds with Properts 
in the widest sense. At this point, the question arises, what 
ought to be included in the consideration of Property? Gaius 
gives only the modes of acquisition with the limitations to 
which they are subject, and does not, in this connection, refer 
to the Rights of an owner. Under the head of “ Delict” we are 
introduced to the remedies that an owner of moveables had for 
the protection of his rights ; but as the rights of an owner of 
immoveables were not protected by actions ex delcto, but by 
Interdicts, that branch of the subject is passed over. It has 
been explained why Delict was classed by Gaius along with 
contract as co-ordinate members of the class of obligationes. It 
now remains to consider, whether such an arrangement 18 con- 
sistent with a proper scheme of classification. 

The place to be assigned to Delict must be determi.ed by 
the juridical characteristics of Delict. What isa Delict? Every 
Delict is a violation of a right in rem. We are, therefore, in a 
dilemma. Either we must dispose of delicts once for all under the 
several groups of rights in rem, or we must treat the same subject 
twice over, once under rights tn rem, and once again under 
obligations. This is the incongruous result arrived at by 
Blackstone in the case of Rights of the Person. Jle begins his 
commentary in the same way as the present work, with pnm- 
ordial, personal rights; but he returns again to the subject 
towards the end of his book, when he treats of “ wrongs” to the 
person. This is inconsistent with the most rudimentary notion 
of a logical classification —to have a place fur everything, not 
two places. In the case of Rights in rem to things, Blackstone 
avoids the difficulty by omitting in his discussion of ownership, 
all consideration of the Rights of an owner, and dealing with 
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them obliquely at a later stage, under the category of wrongs 
to property. P 
Blackstone, however, carries the anomaly mich further. He 
boldly divides Law into the Law of Rights and the Law of 
Wrongs. But Right and Wrong are not two distinct legal en- 
tities ; they mean the same thing looked at from two points of 
view. A wrong is simply the violation of & Right, and has no more 
a separate existence than breathing has apart from the lungs. 
Except in bringing to the front a new class of Personal Rights, 
Blackstone has copied Gaius in the position he assigns to delict ; 
but not understanding the reasons that made such a course in- 
evitable to Gaius, he has started an absurd division of his own, 
in order to justify his imitation of the Roman Institutional 
writers. If Gaius had ever attained the distinct conception of 
Rights as a basis of classification, he would never have com- 
mitted the solecism of co-ordinating Rights with themselves 
under the name of wrongs, as the two leading divisious of 
Law. 

In point of fact, however, Blackstone’s arrangement is not 80 
bad as his explanation might Jead us to suppose. Rights 
are of two types. Some Rights we are in the habit of con- 
sidering as Rights, before they are violated ; other Rights we 
seldom or never think of as rights, unless they are violated; 
and even then our attention is fixed more upon the violation 
than upon the Right. A landlord thinks of his rent as some- 
thing that he has a right to receive, before payment is refused, 
for in the ordinary case payment is not refused; but he does 
not in the same way think of his ownership asa right of ex- 
clusive possession, until some one trespasses on his land. One 
does not think of an abstract right to the preservation of one’s 
good name; and even when that right is viclated by slander or 
libel, one’s attention is given rather to the particular words in 
which one’s right is assailed, than to the right itself. This dis- 
tinction runs through the whole Jaw, and may be thus stated. 
in general terms :—Rights to services or acts are always and 
naturally presented to our minds under the aspect of Right or 
Duty; we think of the services as something to which we are 
entitled, tha¢ is, to which we have a Right, or as something 
that some one is bound tv do for us, that is, has a duty to per- 
form to us. The violation of such rights is exceptional ; usually 
the Duty is performed, and thereupon the Right is extinguished. 
But Rights to Forbearances—to the absence of acts, do not call 
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for notice until they are violated. They are not rights against 
specified persons, Wut against al] men generally, and, as Rights, 
unlike the other class, they are not extinguished by perform- 
ance. Rights to gogitive services are rights in personam ; Rights 
to forbearances are, almost invariably, rights in rem. When, 
therefore, ‘Blackstone divides Law into Rights and Wrongs, 
he in reality divides Daw into Rights in personam, and Rights 
in rem. By Rights he does not mean all rights, he means only 
Rights in personam; by wrongs he means a violation, not of 
all Rights, but only of Rights in rem. He is inconsistent in one 
point, for under the head of Rights he includes one class of 
rights in rem, namely Personal, or, what he calls Natural Rights. 
But when he comes to deal with wrongs he repeats himself by 
including the same topic under the category of violations of 
rights in rem. In point of fact, however, Blackstone’s classifi- 
cation is threcfold—(1) Titles to Property; (2) Rights in per- 
sonam; and (3) Violations of Rights in rem or Wrongs. 

Consistency and symmetry of arrangement imperatively de- 
mand that Delicts should be distributed in the manner in which 
they are in the present work. Two reasons of convenience— 
one general, the other special to Roman law, may be noticed as 
leading to the same result. By separating wrongs to the per- 
son from wrongs to property, between which there is no real con- 
nection, we are cnabled to put in the foreground, in its proper 
place, the class of rights to the person. Even supposing wrongs 
to property were to be retained as a class under that designa- 
tion, it would be necessary to sever them from wrongs to the 
person. Again, in Roman law, there -is a special diflicalty in 
treating wrongs to property from the point of view of Delicts. 
A delict was a wrong in respect of moveable property. Wrongs 
in respect of immoveable property were sect right by Interdicts. 
From the Roman point of view there is an awkwardness in 
associating Interdicts with actions ex delicto, and including them 
under a common category, for which the vocabulary of the 
jurists provided no special or distinctive name. 

We have now to consider the classification of Rights tn 
personam. 

Rights in personam are divided not according ta their objects, 
but in respect of their origin. Most Positive Dutics are imposed 
on individuals only with their consent ; in other words, by Con- 
tract. In a very few cases, duties are imposed on persons without 
their express consent, but under circumstances where, although 
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their consent may not be presumed, it ought in fairness to be 
given. These cases are known under the hame of QuasI-Con- 
TRACT. In other cases, Duties are imposed ufion persons with- 
out regard to their consent, asgn the case of Patron and Freed- 
man, Parent and Child, and Tutela. For these cases I have 
ventured to employ the term “STATUS,” — a word that in 
jurisprudence has been much given to wandering at large, and 
may now, without impropriety, be assigned to a useful and 
unoccupied position. Reasons have already been given In 
favour of the removal cf Tutela from the same class as slavery 
and potestas. 

In all the groups that are included in the present work 
under the foregoing divisions, it may be said that each species 
either consists wholly of one kind of Rights (ia rem or tn per- 
sonam), or consists of one kind of Rights in so predominant a 
degree that no difficulty arises. But a very extensive and 
complex topic remains outside both categories. Hf mere logical 
distinctions were to be pedantically adhered to, the subject of 
INHERITANCE would be taken under Rights in rem. The nght 
of an Heir in the Roman Law was a Right in rem, and both 
theoretically and practically was dealt with as a kind of pro- 
perty. But Inheritance has a peculiarly complex and distine- 
tive character. It includes Rights both 7m rem and in personam ; 
and not merely Rights, but Duties or habilities. While, there- 
fore, it must be taken as a distinct group if placed under the 
head of Rights t2 vem, there is an inconvenience im taking it 
up before the consideration of Rights tx personam. The simple 
ought to go before the complex, and the separate groups of 
rights should be discussed before entering on so complicated 
a form of succession as Inheritance. Legacy, as a mode of 
acquiring individual rights, ought in strictness to appear in 
Book I]. and Book II. as an Investitive Fact. But Legacy 
cannot be discussed except after Wills; and in the Roman 
Law, the proper place for Wills is among the Investitive Facts 
of Inheritance. Legacy must unavoidably be taken after In- 
heritance. 


The distribition of the large groups of law on some con- 
sistent principle is essential; but there remains a question of 


2 Lord Stair, a celebrated writer on Scut.h Law, made a similar class under the 
title of “* Obediential Obligations.” 
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even higher importance, @ consideration of the best means of 
arranging the innugnerable details of the groups into which law 
18 divided. It fg here that Gaius is defective; the Digest of 
Justinian most of oe In that voluminous work the arrangement 
of texts under the Titles resembles nothing so much as a heap 
of ill-shaped stones thrown out of a waggon. Nor can Gaius 
be improved by filling @ the voids that he has left; the piling 
of notes upon the text makes confusion worse confounded. As 
a text book, the work of Gaius (and the same may be said of 
Justinian’s Institutes) labours under two great disadvantages. 
It gives much that is of littl use to a student of law even 
from a historical point of view; and it is extremely brief on 
those topics where the Roman law is of most value to a student 
of modern jurisprudence. Accordingly the present work is 
based on the Digest, and it becomes necessary to seek some 
principle of arrangement in grouping the multifarious detuils 
with which the Digest furnishes us. 

In pursuing the plan adopted in the present work, the 
author has taken a hint from a well-known work on logic. 
Professor Bain (Logic of Induction, p. 248), in pointing out the 
defects of writers in the natural sciences, makes the following 
pertinent observation:—“In chemistry, no Jess than in the 
natural history sciences, a regular and uniform plan in the 
descriptive arrangement is more than an aid to memory; it 18, 
further, an instrument of investigation.” In the following 
exposition two rules have been observed :—(1) That the order 
of exposition should be uniform; that in whatever manner we 
arrange the details of one group, we should arrange the details 
of all other groups ; and (2) that the details under cach group 
should be arranged in divisions that shall be cxhaustive and 
inutually exclusive. Uniformity is at once the merit and the 
test of a classification. If the groups are selected on a sound 
principle, they must admit of uniform exposition ; if they admit 
of uniform exposition, they must have been selected on a 
sound principle. 

In the present state of Comparative Jurisprudence, a sound 
and uniform system of exposition has a special importance. 
Much of the future progress of the scientific study of law must 
be sought in a comparison between the laws of different 
countries. ‘ihe presence or absence, the fulness or scantiness 
of particular topics of law, gives a ready measure of the 
difference between two states of civilisation. ‘Thus,—to take 
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the division of Rights in rem in respect of other human beings, 
and comparing the age of Gaius with Justinian, we have to 
remark the disappearance of three forms (Afanus, Mancipium, 
and Tutela Mulicrum). Comparing, again, the Institutes of 
Justinian with English law, we’observe that other two (Slavery, 
Potestas) also disappear. Take again Status. The relation of 
patron and freedman disappears in medern law, but the other 
branches are more fully represented in modern than in Roman 
law. The meaning of this change appears ata glance. It 1s, 
that the old relation of ownership has given way to one of 
reciprocal duties, Again, the chief contents of the Law of In- 
heritance would find a different place in a modern code, and we 
should thus avoid the inelegance of treating Legacy as an 
appendage to Universal Succession: but it would not be pos- 
sible to give a more just and vivid idea of the character of In- 
heritance in the Roman law, than by assigning to it a dis- 
tinct and peculiar place. 

The order of exposition followed is expressed by the several 
classes :—(1.) Derinition; (I7.) Ricuts anp Duties; (IIL) 
INVESTITIVE Iacrs; (1V.) DIVESTITIVE Facts; (V.) TRANS- 
VESTITIVE I'acts; (VI.) REMEDIES, The nature of this division 
will be easily understood from an example, say the potestas 
enjoyed by fathers over their children. 

The potestas is a group under the sub-class of Rights tn rem. 
The first’ question naturally is, what is the meaning of it? 
The answer is in the DEFINITION. The ful] scientific definition 
of potestas would include a statement not merely of the points 
on which it differs from other kinds of Rights in rem, as Slavery 
or Manus ; but an cnumeration of the Rights of the father over 
the son, and the Rights, if any, of the son against the father. 
But advantage may be taken of a very convenient. distinction 
adopted by Mr Mill in his Logie (Vol. I. p. 155) to define 
potestas in a less exhaustive and more summary manner. In 
the “defimtion,” then, of a group, is given not a complete 
statement of the essence of a species, but only as much as is 
necessary to distinguish it from other groups in the same class, 
while a separate division is assigned to the enumeration of 
RIGHTS AND DouTIEs. 

When the nature of the potestas and the rights and liabilities 
of the father are understood, the next question is, How is this 
group of Rights and Duties created? How does a person 
acquire over another the rights summed up in the word 
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“ Potestas”? The answer to this question is given in the words 
used by Bentham,,“INVESTITIVE Facts.” The term is not 
quite satisfactory. We may speak of investing a man with 
a Right, but not so well of investing him with a Duty. But 
although the assotiftion conneéted with the word implies an 
acquisition ,of gain, there is decided convenience in using the 
same word, whether tle question is of Rights or Duties, or 
both. 

Corresponding to the Investitive Facts are tho facts that 
extinguish the potestas. By what means may a person be 
released from subjection to the potestas? ‘l'o this question the 
answer is, the DIVESTITIVE Facts, 

There remains a third class of facts, at once Investitive and 
Divestitive. Of this nature is Adoption. When a person 
transfers the rights he has to another, the transfer divests him 
of the potestas, and invests that other with it. This is quite 
distinct from the creation or extinction of the pofestas. A 
new descriptive term is wanted, and after the analogy of the 
other words, “'TRANSVESTITIVE” has been cvined for the 
purpose, 

After examining the Rights and Duties expressed by the 
word potestas, and the circumstances under which such rights 
may be created, extinguished, or transferred, we come at last 
to a consideration of the REMEDIES applicable to the fore- 
going Rights and Facts. By Remedies a full account of the 
Procedure to vindicate rights is not intended; but only a 
brief statement of the special actions applicable to the several 
groups, with any facts peculiar to them. 

These divisions, while manifestly distinct, are also exhaus- 
tive. Every rule of law relating to any group may be 
introduced under one of the divisions, and cannot be placed 
in more than one. Moreover, the divisions correspond with 
practical wants. A father, for example, or a tutor, desires to 
know his Rights and Duties, ‘The information is at once open 
to him, and he need not trouble himself about Investitive or 
Divestitive Facts or Remedies, Another person, again, wishes 
to know whether he is a tutor, or how he may avoid the office. 
He must look to the Investitive or Divestitive Facts, and 
he need not concern hinself with the Rights and Duties or 
Remedies. The Remedies would never be consulted except 
when a dispute arose and the parties contemplated litigation. 
A Code drawn up on this arrangement would thus be udapted 


A 
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to the wants of different classes of persons, Again, this 
arrangement facilitates comparison. The rights of a master 
over his slaves may be at once compared with the rights of 
a father over his children, and of a husband over his wife in 
manu; and these again with théreciprocal obAgations of parent 
and child in the absence of the potestas, and of husband and wife 
in the absence of manus. In like manner the Investitive Facts 
and Divestitive Facts may be compared, and when these are 
enumerated in historical order, singular light is often thrown 
upon the character of Roman institutions. 


BOOK I. 


RIGHTS JN REM. 


B K I. 


RIGHTS JN REM. 


Hirst Division. 


RIGHTS IN REM IN RESPECT OF ONE'S OWN 
PERSON. 


DEFINITION. 


O prevent men hurting one another is naturally a paramount 
object in every system of law. [It is vain to protect pro- 
perty, if life and limb are not sccure, But no system of law 
attempts to provide a remedy for every hurt that may be done 
to budy or mind. Tke harm may be trifling, and therefore 
undeserving of attention ; or it may be grievous, but beyoud 
reach of the instruments that a lawgiver las at his disposal. 
A line must be drawn. The law specifies the instances where 
it requires cll men to abstain from doing harm or giving pain 
to one ancther. In other words, every man has a right, within 
the limits fixed by law, to personal immunity. In the technical 
language of jurisprudence, such a night is described as a right 
in rem in respect of one’s person. The unlawful causing of 
pain or hurt is a violation of such a night. 

But pain or hurt may be caused in two ways; either INTEN- 
TIONALLY or through NEGLIGENCE. If pain or hurt evere caused 
wtentionally, the wroug done was technically called an injuria. 
The term injuria may be defined with almost perfect exactness 
as a wilful violation of a right in ren that one hus in respect of 
one’s own person. 

K 
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For harm done to free men by Negligence, the Roman law, at 
first, provided noremedy. By the XII Tables (T. vm. 24, p. 21), 
it was provided that a person accidentally kifling another should 
atone for the deed by providing a ram to bé sacrificed in his 
place. In the analogous casefhowever, of harm done to pro- 
perty, the XII Tables seem to have provided compensation 
in cases of negligence, and even of accident ; but the last point 
must be considered at least doubtful. (T. vu. 5, 10, pp. 20, 21.) 
Later on the lex Aquilia (see under Ownership) provided an 
action for all direct damage to property, whether proceeding 
from intcntion or negligence, but certainly not in cases of acci- 
dent. This statute did not apply to the case of harm done to 
a free man (liberum corpus aestimationem non recipiat), (D. 9, 
1, 3); but ultimately the Prator extended the application of the 
lex Aquilia to the case of harm done to free persons by negli- 
gence. (1). 9, 2, 5, 3.) The measure of damages included 
charges fur medical attendance, and for loss of work, both past 
and future. (D. 9, 1, 3.) 

A free hoy was sent to a shoemaker to learn a trade. The shoemaker, in a 
moment of irritation caused by the dulness of his pupil, threw a last at him, and 
destroyed his eye. Could the father of the boy sue the shoemaker for the damage ? 
The answer given in the Digest well illustrates the slow growth of the law upon the 
subject of personal injuries, Julian said that clearly no injuria had been committed, 
because the shoemaker did not intend to gouge the boy’s eye, but to teach and correct 
him. He had a doubt whether the father might not sue on the contract of appren- 
ticeship, because the shoemaker had exceeded the fair limits of castigation. But 
Di pian said undoubtedly au action would lie upon the ler Ayuilia, as extended by 
the Pretor, For, said he, nimia sacritia culpac adsiynatur. (VD. 9, 2, 5,8; D. 9, 2, 6.) 

The conception of NEGLIGENCE as a ground of responsibility, 
will be discussed more conveniently in relation to the viola- 
tion of rights to property, and, at this stage, attention may 
be confined to intentional violations of rights in rem; in 
other words, to the characteristics and limits of the delict of 
injuria. 

The subject may be considered under two heads,—First, an 
enumeration of the several rights constituting the class of 
rights 1 rem in respect of one’s person; and, second, the cir- 
cumstances that made the infliction of pain or harm an injuria, 
or violation of these rights. 


First, ENUMERATION OF RIGHTS tn rem TO ONE’S OWN PERSon, 


1. HARM TO THE Bopy.—It is an ¢#jurza to strike a man with your fist, 
for instance, or with a whip, much more to scourge him. (J. 4, 4, 1; 
G. 3, 220.) 


INJURIA, 


The protection of the body wae naturally an object of solici- 
tude in the earliest, period. The XII Tables contain provi- 
sions on this subject, the terms of which have been preserved 
to us. All wilful hurt to the body was included under injuria; 
and also a threat Sf" personal vidlence, if accompanied with an 
apparent intention of immediately executing it. (D. 47, 10, 
15, 1.) m 

An injury inflicted on the mind by drugs, being primarily an 
injury to the brain, may be included under the head of wrongs 
to the body. Examples are love-philtres or potions. (LD). 47, 
10, 15, pr.) 

2, PERSONAL FREEDOM.—To imprison a man, or forcibly keep 
him as a slave, knowing him to be free, was an offence dealt 
with by a statute (Lex Fabia or Favia) in existence before 
Cicero. (Pro Rabirio, 3; D. 48, 15, 6,2.) That statute imposed 
only a pecuniary penalty, and it fell into disuse when kidnap- 
ping freemen was made a crime. (D. 48, 15,7; C. 9, 20, 7; 
C. 9, 20, 16.) 


3. INSULTS.—Itis an zjurza to revile a man in public (convectum Jacere), 
(J. 4, 4, 3; G. 3, 220.) 

Convicium? was the offence of publicly insulting or mobbing a particular indi- 
vidual (1). 47, 10, 15, 11; D. 47, 10, 15, 9), or assembling before his house or shop to 
annoy him. (D. 47, 10,15, 7.) This offence was created by the Pra:tor.% 

In some cases insults to the dead become an injuria to the 
living, not exactly for the reason assigned by Lord Coke in a 
celebrated case (Wraynam’s) that justice lives although the 
person be dead, but because in popular estimation a may 
personal dignity might be wounded by insults offcred to nis 
predecessors. 


An heir was supposed to be bound to uphold the good name of the person whom 
he succeeded, and an insult offered to the corpse of the deceased was looked upon as 
an insult to him, (D. 47, 10, 1, 4.) 

When the statue of a man’s father, placed on a pedestal, is struck with stones, an 
injuria is done tc the man himself. (1). 47, 10, 27.) If the statue were joined to o 
tomb, so as to become an immoveable, the offence was regarded rather as sacrilege, 
and the remedy of the son was the action for a viulated tomb (actio sepulcri violati), 





1 Manu fustive si os fregit libero, CCC, [si] servo CL poenam subito. 
Si membrum rupsit, ni cum co pacit, talro esto. (T. vitt. 2, p. 28.) 

2 Convicium autem dicitur, vel a concitutione, vel a conientu, hoc est a collatione vocum : 
cum enim in unum complures voces conferuntur, convicium appellatur, quasi convucium 
(D. 47, 10, 15, 4) 

> Qui adversus bonose mores conricium cui fecisse, cujusve opera factum esse.diceur 

adversus bonvs mores convicium fieret: in cum judicium dalo, (VD. 47, 10, 15, 2.) 
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4, SLANDER, LrpeL.—It is the duty of every one to abstain 
from diminishing the reputation or good namp of another.’ The 
Preetor says, “Let nothing be done to defame pny man. If any 
one does anything against the foregoing, I will take up each 
case on its merits, and visit if accordingly.” This statement, 
although it indicates exactly the object of the law, js too wide, 
and must be qualified by the illustrations here subjoined. A 
man’s reputation may be assailed by acts, or by words written 
or spoken. 


1°. By words. 


(1.) To insult a freeman by calling him a slave is an injuria, (0.9, 35,9.) So 
likewise to call one’s grandmother a slave falsely. (C. 9, 35, 10.) 
(2.) To call a man an informer falsely, is an injuria. (C. 9, 35, 3.) 


2°. By writing. 


And it is an zmjuria to defame a man in prose or in verse whether you 


write the libel, draw it up, or publish it, or wilfully instigate or abet those 
that do. (J. 4, 4,1; G. 3, 220.) 


The words of Justinian are taken from the Lex Cornelia 
(B. C. 81), which proceeds thus :? “Even if he published it in 
the name of another, or anonymously, an action on the subject 
shall be allowed; and if he that did such a thing is condemned, 

is ordained that he shall be by statute incapable of taking 
any part in the making of a w 


Carmen is the word employed in the XII Tables, which sanctioned the punish- 
ment of beating. That punishment was taken away by the Lex Portia. Carmen, 
says Paul (Paul, Sent. 5, 4, 15), includes not only inseriptions (epigrammata) and 
satirical poetry (satire), but every form of writing. Psalterium was a libel composed 
to be sung in public. (Paul, Sent. 5, 4, 16.) Insults conveyed in pictures were also 


libels. 

It must be borne in mind that there was no znjuria without 
an intention to destruy another’s good name. Hence, in htiga- 
tion, each party might lawfully make injurious statements of 
the other; but even in this case moderation must be observed. 
(Paul, Sent. 5,4, 15.) The mere circumstance, however, of a 
libel being contained in a document sent to the Emperor, did 
not protect it from punishment. (D. 47, 10, 15, 29.) 


1 Ait Hretor: © Ne quid infamandi causa fiat: si quis adversus ea fecerit, prout 
queeque rea erit, antmadrertam.” (T). 47, 10, 15, 25.) : 

2 Ktiamsi alterius nomine ediderit, rel sine nomine, uti de ea re agere liceret, et, si 
condemnatus sit qui id secit, intestabilis ex lege esee jubetur. (D. 47, 10, 5, 9.) 

“ Intestabilis'’ here means that the convicted person could neither make, nor be 
witness to, a will, (D. 28, 1, 18, 1.) 
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The truth of an alleged libel was a good defence. To con- 
stitute a libel the statements must be not merely defamatory 
but false. (D. 47, 10, 18, 4; C. 9, 35, 10.) 


3°. By acta. 2 @ e 


(1.) And it is an rajuria to take possession of a man’s goods as if for 
debt [and to‘put them up for sale] when you know he owes you nothing. 
(J. 4, 4,15 G. 3, 220.) 

(2.) Akin to this is the offence of demanding as a debt what is not due, in order 
to injure another’s credit. (D. 47, 10, 15, 33.) 

(3.) It was usual to sue a debtor before proceeding against his sureties, and who- 
ever, therefore, passed over a solvent debtor as if he were insolvent, and proceeded 
against the sureties to damage his credit, committed an injuria. (D. 47, 10, 19.) 

(4.) A creditor is bound to accept & solvent surety ; and if he refuses one who is 
able to answer for the debt, with the object uf defaming him, he commits an injuria, 
(D. 2, 8, 5, 1). 

(5.) To apprehend a person as a fugitive slave, or to bring an aetion to claim a 
person as a slave, knowing him to be free, is an tujuria, (D. 47, 10, 12; D. 47, 
10, 22.) 

(6.) He that flees for refuge to the statues or images of the emperors, to make 
it appear falsely that another has unlawfully imprisoned him, commits an injuria, 
(D. 47, 10.) 


5. To enter a man’s house against his will, even to serve a 
summons, was regarded as an invasion of his privacy. (D. 47, 


10, 23; D. 47, 10, 15, 5.) 


The lex Cornelia (B.C. 81), too, speaks of snjuriae, and has brought in a 
special actio tnjurtarum. This action lies when a man alleges that he has 
been beaten or scourged, or that his house has been entered by force. And 
by “house” in this case is understood his own house in which he dwells, or 
a hired house, or one in which he lives rent-free or asa guest. (J. 4, 4, 8.) 


In one sense this offence can hardly be considered as directe’. 
against the person of the occupier, but it was against his 
dignity ; for the majesty of a Roman citizen was supposed to 
extend beyond his strict personality to his immediate belong- 
ings, and even to his clothes. (D.47, 10, 9, pr.) Diurectarit, 
who sneak into a house to steal, were guilty of a criminal 
offence. (Paul, Sent. 5, 4, 8.) 


6. Attempts directed against the chastity of boys and women 
constitute injuriae. 


And it is an ¢njuria, to keep following about a respectable woman, or a 
youth still wearing the praetexta, or a young girl, or to attempt any one’s 
‘chastity. And clearly there are many other forms of znjuria. (J. 44.13 
G. 3, 220.) 


This offence consisted in persistently following them about, as such constant pur- 
suit was in iwelf a reflectiun on their character. (D. 47, 10, 15, 22.) 
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The practexta was worn till the age of puberty. 

The use of obscene language is an injuria, although not ; successfully accomplishing 
the immoral intention. (D. 47, 10, 15, 21.) 

To accost (appellare) and address a respectable woman inthe dress of a matron 
was an injuria if the object were to conqper her chastity. But a respectable woman, 
if dressed as a slave or as a prostitute, had no remedy if she were so accosted. (D. 47, 
10, 15, 15.) 


7. It is the duty of every one to abstain from ‘vexatiously 


setting in motion against another the machinery of the law. 
(D. 47, 10, 13, 3.) 


8. Another case is this:—If at a spot where men commonly pass any- 
thing is kept so placed or hung that it might, if it fell, do harm to some one. 
For this there is a fixed penalty of ten aurcz. (J. 4, 5, I.) 


In this case the penalty is exacted although no one is hurt 
(D. 9, 3, 5,11); it was a measure of police for the safety of 
the streets. (D. 9, 3, 1.) 

This injury is called a quasi delict (quasi ex maleficio). This 
means nothing, however, except that it is a late addition to 
the roll of delicts, made not by any statute, but by the judicial 
authority of the Praetor. 


Second, WHAT CIRCUMSTANCES MADE THE INFLICTION OF PAIN 
OR HURT AN tnjuria? 


In its general sense, 7ju77a means an unlawful act (guod non jure fil). 
In a special sense, it is used to mean sometimes an affront (contumelia, 
from contemno, in Greek upg); sometimes a wrong (cu/fa, in Greek 
adinnuwa)—and this is the sense of damnum injuria in the lex Aqguilia ; 
and sometimes unfairness or injustice (in Greek aészsa), for when a deci- 
sion is wrongfully given (vo gure) against a man by the Prator or jude2, 
that man is said to suffer an zajurva. (J. 4, 4, pr.) 


Of the four meanings here given to injuria, only one is applic- 
able to the present case. Generally, it may be said that an 
injury is the intentional and illegal infliction of pain or hurt. 
To constitute a violation of a freeman’s nghts to his own 
person, three elements chiefly must concur. 

1. Vhe violation must be intentional; mere negligence does 
not give rise to injuria. It is not, however, necessary that 
the wrong-doer should know whom he hurts, provided he has a 
general intertion to hurt some one. (D. 47, 10, 3, 2.) 

A strikes B in joke or ina sparring-match. As A has no intention to injure B, A 
does not commit any injuria, (D. 47, 10, 8, 3.) 

An astrologer or soothsayer, a sincere believer in his art, says a man is a thief who 


is not ; he has uttered a slander, but he has not committed any tnjuri, for he is him- 
self inurror. (D. 47, 10, 15, 13. 


SELF-DEFENCE. 


A strikes B, believing him to be his slave, and therefore considering himself as 


exercising his just right, A does not commit any inuria, although it shuuld turn out 
that in reality B is free. &p. 47, 10, 3, 4.) 


A. man intending te hit his slave, misses his aim, and accidentally hits a freeman 
standing by ; there is no igiuria, (D. 47, 10, 4.) 


2, The act must be illegal. Every infliction of pain is not an 
injury, but only such as the law forbids. Pains inflicted by the 
law itself were not an infraction of the rights of personality, 
(D. 47, 10, 13, 1.) Hence a magistrate could not be compelled 
to give compensation for such losses as he caused in the course 
of administering justice, provided he did not intentionally abuse 
his authority. (D. 47, 10, 33.) Teachers also, and others set 
over the young, were permitted to chastiso those committed 
to their care, provided they did not employ undue severity. 
(D. 9, 2, 6.) The powers of masters over slaves, fathers over 
children, husbands over wives, in this respect, will be ex- 
amined more fully hereafter. 

But the most usual case in which violence was permitted 
was in self-defence. An attack upon me releases me from the 
duty of respecting the person that assaults me. It is a general 
principle of law to permit men to repel force by force, or to use 
force in defence ofaright. (D.1,1,3; D. 9, 2, 4, pr.; D. 4, 2, 12, 
1.) Within what limits, on what occasions, is it lawful in self- 
defence to hurt, or even to kill another? The first broad dis- 
tinction is between a wrong already completed, and one in 
process of consummation or immediately impending. When the 
wrong is consummated, when the mischief is done, it is never 
lawful to resort to force; the peaceful remedy of an ac.jon or 
criminal accusation can alone be employed. But if the invasion 
of my right or the attack on my person is not completed, as a 
general rule force may be used in defence. (D. 43, 1, 3, 7; 
D. 43, 16, 3, 9.) 


A shopkeeper placed a lamp ina Jane hy night, and a passer-by stole it; the shop- 
keeper pursued and caught the thief. The thief thereupon began to strike the ahop- 
keeper, to make him let go, and the shopkeeper in the fight scratched ont hin eye. 
The shopkeeper was in this instance justitied, but he would not, if the thief had not 
begun the fight, nor if he had scratched out the thief’s eye merely frum irritation at 
the theft. (VD. 9, 2, 52, 1.) : 


A second point is whether force could be used in defence of 
property as well as of personal safety. As regards personal 
safety, any amount of force was justifiable, if it was reasonably 
necessary. A man put in fear of his life, could with impunity 
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kill his assailant; but if he could have caught the man, and 
there was no necessity for killing him, hg was not justified. 
(D.9, 2, 5, pr.; C. 9, 16, 2; C.9,16, 3.) In defence of property 


less latitude was given. : : 


To kill wrongfully (##27uria) is to kill when you have no right to. There- 
fore he that kills a robber does not come under the /ex Aguziia, especially if 
there was no other way in which he could escape the danger. (J. 4, 3, 2.) 


According to the law of the XII Tables, it was lawful to kill 
the nocturnal thief, but not a thief during the day, unless he 
was provided with deadly weapons. The Aquilian law 1s 
understood to have imposed a restriction on this somewhat 
dangerous power, by admitting the justification only when the 
sufferer had called lustily for help. (D. 9,2, 4,1.) In later 
times, the latitude given by the XII Tables seems to have 
been taken away. Ulpian says (D. 48, 8, 9) that even in the 
case of the nocturnal thief, killing him is to be justified only if 
the owner of the property could not have spared his life with- 
out peril to himself. Thus, in effect, the extreme step of 
killing an intending thief was allowed only when the life of 
the person assailed was in peril, as well as his property. Any 
minor degree of force was, however, justifiable, if necessary for 
the defence of one’s property. 

3. The injury must be inflicted without the consent of the 
person that suffers the injury." But when one wrong affects 
two persons, one of whom alone consents, such consent does 
not take away the remedy of the other. 

Thus a slave may willingly be led to risk his money at games 
of chance, but his master may still suffer an injury, and have 
an action against the person who through the slave has injured 
him. (1). 47, 10, 26.) 

Perhaps the same idea led to the rule, that if a person suffer- 
ing an injury showed at the time no indignation, he was 
considered to forgive the wrongdoer, and to forego all rights 
to dainages or penalties for the wrong. 


The right to sue is lost if you pretend not to be hurt. And therefore if 
you overlooked an fjur7¢a—that is, at the moment you suffered it gave it no 
further heed—you cannot afterwards change your mind, and revive the 
tnjuria you have once let rest. (J. 4, 4, 12.) 


injuria est quae in volentem fiat. (D. 47, 10, 1, 5.) 
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INVESTITIVE Facrs, 


From the natyre of the case, nghts tn rem to one’s person are 
not created by any gpecial invegtitive facts, nor can they be ex- 
tinguished by any divestitive facts. The duties corresponding 
to the rigivts are nearly universal ; they are duties owing by all 
men toall men. The Sights are indelible, and they belong to 
one simply as a member of civil society. 

Broadly, but not quite accurately, it may be said that rights 
tn rem belong to every man against every man. The exceptions 
fall into three classes—(1) Persons that have not rights in rem; 
(2) Persons that are exempt from the corresponding duties; 
and (3) Substituted or vicarious responsibility. 

I, Persons that have not rights in rem in respect of their own 
personality. 

Slaves were incapable of suffering an injuria. Persons sub- 
ject to manus, patria potestas, mancium could suffer injuria, 
but, as a rule, only the persons in whose power they were 
could sue for the wrong done. (See under Slavery, Potestas, 
etc.) 

IJ. Persons against whom rights in rem are not. available. 

The only persons that were not. punishable for their wrongful 
acts were those presumed to be incapable of having a wrongfal 
intention. Inasmuch as intention is of the essence of ajuria, 
it follows that those who are destitute of understanding, and 
are unable to comprehend the consequences of their acts, should 
be exempt. from the penalties of the offence. Hence m idmen 
(furiost) and children under seven years of age (i fantir prorimt) 
were considered incapable of committing an dyuria.’ (D. 50, 


III. Persons that are liable for wrongs done by others,— 
vicarious responsibility. 


1. If you have a lodging, whether your own, or hired, or occupied rent- 
free, and from that lodging anything is thrown down or poured out so as to 
harm some one, then you incur an ob/igatio quast ex maleficto;—quast ex 
maleficio, and not ex maleficto, for often the fault is another's, either a slave's 
ora child’s. (J. 4, 5, 1.) 


It a fliusfamilias lives apart from his father, and if from his lodging 
anything is thrown down or poured out, or if he has anything so set or hung 
that its fall would be dangerous, in this case Julian was of opinion that 


1 Cum enim injuria ex affectu facientis consistat, (D. 47, 10, 3, 1.) 
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against the father there is no action, but only against the /Ai/iusfamrlias 
himself-—just as in the case of a filiusfamilias that wpen judge has given an 
unlawful judgment (gui “tem suam fecerit). (J. 4, 5,2.) ° 

@ 


In like manner, when a slaveénhabited a yquse separate from 
his master, and anything was thrown down or poured out, to 
the damage of passers-by, but not by him, the master was not 
responsible. The slave, if he were blameworthy, might, how- 
ever, be punished. (D. 9, 3, 1, 8.) 


2, Not only the doer of the wrong (¢zjuria) is liable to an actio injurt- 
arum, but he too whose malicious deeds or schemes have led to its being 
done; not only he that strikes a man on the face with his fist, but he that 
caused him to be so struck. (J. 4, 4, 11.) 


The principal is responsible for the wrongs done by the 
agent whom he has engaged (mandatum) or hired (conductio) for 
the purpose. (D. 47, 10, 11, 38; D. 47, 10, 11, 4.) So a person 
that has induced another to do a wrong, which, but for such 
persuasion, he would not have done, is responsible. (D. 47, 10, 
11,6.) But the person acting in consequence of such persuasion 
or bargain is also responsible. (C. 9, 21, 5.) 

8, The responsibility of masters for slaves, fathers for chil- 
dren, ctc, will be discussed under these respective heads, 
Slavery, Lolestas, ete. 


REMEDIES. 


A. olen ee Teeny is a utilis actio Legis Aquiliae. 
(D. 9, 2, 13, pr.; D. 17, 2, 52,16.) An account of this statute 
will be found under the fe of Ownership. 


B. Intentional Harm—Actio Jnjuriarum, 


- The measure of compensation in simple injury (ie, non 
atrou'). 


(1.) According to the law of the XII Tables. 


The penalty for zajurza was fixed by the XII Tables as follows :—For a 
limb disabled, to suffer the same in turn (/aé/¢o); for a bone broken or crushed, 
in the case of a freeman, 300 asses, in the case of a slave, I 50 asses; in all 
other cases, 25 asses. And in the great poverty of those times these money 
penalties scemeyl perfectly adequate. (G. 3,223, and more shortly J. 4, 4,7.) 

At the time of the XII Tables, talio seems to have been used as a means of 
compelling the wrongdoer to offer compensation (si membrum rupsit, ni cum eo pacit, 


talio esto), The next step was to compe! the plaintiff, if he were unreasonable in his 
demands, to submit the question of compensation to a judez. 


(2.) Modification of the penalty by the Prastors. 
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But the rule of law now in use is different, for the Prator allows the 
sufferer to claim a specpfic sum; and the judge condemns the wrongdoer to 


pay any sum not exceeding this, to be tixed at his discretion. (J. 4,473 
G. 3, 224.) ° 


The penalty for wMria introduce&® by the XII Tables has fallen into 
disuse. That introduced by the Privtors, and therefore called honorarta, is 
in daily use iff the courts. For according to a man’s rank and respectability 
the estimate of the harm done by an ¢vjurta rises or falls. And the same 
gradation is observed, and properly, even in the case of slaves; for there is 
one estimate in the case of a slave that is manager, another in the case of a 
slave in a position of some trust, and a third in the case of an utterly worth- 
less slave,—one, for instance, that works in chains. (J. 4, 4, 7.) 


When anything has been thrown down or poured out from a lodging, the 
amount for which the acto tujurfarum may be brought is tixed at twice the 
damage done. For killing a freeman the penalty is fixed at 50 awree. But 
if he lives, and it is alleged that he has sutfered harm, an action may be 
brought for a fair sum to be fixed at the discretion of the judge. And the 
judge ought to reckon the doctor's fees and the other outlay required for the 
cure, as well as the wages of labour that the sufferer has lost or will lose 
through being disabled. (J. 4, 5, 1.) 


2. Compensation for aggravated injury (afroe dujuria). 
(J.) When is an injury aggravated ? 


An injuria is held to be aggravated by considerations—(1) Of the nature 
of the act, as when a man is wounded, or scourged, or beaten with sticks ; or 
(2) Of the place, as when he is injured in the theatre or in the forum or in 
sight of the Prator; or (3) Of the person, as when it is a magistrate that 
suffers the zzjuréa, or when senators are injured by a person of low degree, 
or a parent by his children, or a patron by his freedmen. For an injury 
to a senator, a parent, or a patron, is held to differ widely from an injury 
done to a stranger or to a person of low degree. (4) Sometimes, too, the 
position of a wound aggravates an fvjuria, when, for instance, a9 man is 
struck in the eye. And then it matters little whether it is a paterJamiélras or 
a filtusfamilias that is injured, for in both cases alike the injury is held to 
be aggravated. (J. 4, 4,9; G. 3, 225.) 

(2.) Compensation. 


An aggravated /zjuria is usually assessed by the Practor. And when once 
he has fixed the amount in which the defendant Is to give security to appear, 
the plaintiff rates the damage at the saine sum in his formud/a ; and the judge, 
although he can award a less sum, yet often out of deference to the Pructor 
does not venture on a reduction. (G. 3, 224.) 

(3.) A person condemned for injuria suffered infamy, as also the person at whore 
instigation it was done. (Paul, Sent. 5, 4, 20.) 

(4.) In cases where the lex Cornelia applied, involving an in jury to reputation, the 
defendant was allowed to take an oath and clear the plaintiff's character, thereby 
escaping punishment. (D. 47, 10, 5, 8.) 

(5.) The actio injuriarum, being penal, could not be brought against the heirs of 
the wrongdoer; and also, herein differing from other penal actions, it could not be 
brought by the heirs of the sufferer. (D. 47, 10, 13, pr.) 
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(6.) Prescription. 

When the remedy was given by the edict of the Preetor, no action could be 
brought after one year. But when it was given by thé? lez Lornelia, it could be 
brought at any time; until at a subsequent period, like all personal actions, it wae 
limited to thirty years. ‘ Ge 

(7.) Concurrence of criminal jurisdiction. 


Lastly, it must be observed that for zz7urda the sufferer may*elect to bring 
either a criminal prosecution or a civil action. “If he elects to bring a civil 
action, the damages are assessed as has been said, and they form the penalty 
imposed. But if a criminal prosecution, it is the duty of the judge to inflict 
on the accused a penalty extra ordinem. Note, however, that a constitu- 
tion by Zeno brought in the rule that wird r//ustres, and those above them, 
may either bring or defend an actio injuriarum (if brought criminally) 
through their procurators. Such is its tenor, as may be seen more clearly 
by referring to it. (J. 4, 4, 10.) 


Viri wdlustres.—The officials under the Empire formed a hierarchy, arranged in 
different ranks, the highest pf which was the rivi dlustres. This class em)raced the 
Pretorian Prefects, the Urban Prefects, the Masters of the Horse (magistri equitum) 
and certain others of the highest officials in the imperial household. 

As to criminal prosecutions for ijuria, see Appendix on Crimiual Law. 


Z Second Dibision. 
@ 
RIGHTS IN REM TO OTHER HUMAN BEINGS. 


I—S LAVERY. 


DEFINITION. 
J.—RELATION OF SLAVE TO WIS MASTER. 


SLAVERY is an institution of the ¥us Gentium, by which, contrary to nature, 
aman becomes the property of a master. (J. 1, 3, 2.) 

Freedom, in virtue of which men are called free, is the natural right 
(facul/tas) each man has of doing what he pleases, except in so far as he is 
hindered by force or law. (J. 1, 3, 1.) 


According to this definition, a master is the owner of his 
slave. But an examination of the law shows that although the 
nearest legal relation to that between master and slave is 
ownership, yet in several important respects the position of a 
slave was not quite so bad. This will appear from a considera- 
tion of the clements of proprrty, as commonly described -—the 
right of exclusive use; the right of destroying ; and the nght 
of alienating. 

1. Every master had a night to the use of his slave, to all 
the services he was capable of rendering, and to everything 
that the slave, if free, would have acquired for himself, 
(G. 1, 52.) Conversely, the slave himself had no right of 
property. It will be scen afterwards how far, under the name 
of peculium, a sort of customary ownership was allowed’ to 
slaves, and to what extent it was recognised by law. 

2. The right of destroying. > 

Slaves, therefore, are in the power of their masters; and this by the 7us 


Gentium. For among all peoples alike, as may be observed, masters have 
over slaves the power of life and death, and all a slave’s gains are the 


master’s gains. (J. 1, 8,1; G. 1, 52.) 
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Until the Empire, no legal check seems to have been placed 
on this terrible power. During the whole period of the Re- 
public, the only security of the slave was the conscience of 
his master and the influence of general op) nin. The history 
of the Empire from Claudius to Constantine fs marked by suc- 
cessive efforts to throw around the slave the shigld of law. 
According to Suetonius (Life of Claudius, c. 25), the Emperor 
Claudius was the first to declare the killing of a slave by his 
master to be murder. This was indisputably the law under 
Antouinus Pius. Claudius is also alleged to have given another 
lesson of humanity, by ordering a slave to become free who 
had been exposed without assistance in illness, but had re- 
covered. The ler Petronia (A.D. 61) took away from masters 
the power of compelling their slaves to fight with wild beasts, 
and enacted that this species of cruelty should be adopted 
only as a public punishment for the misconduct of the slave. 
(D. 48, 8, 11,2; D. 18, 1, 42.) The sale of a slave for such 
a purpose subjected both buyer and seller to punishment. 
(D. 48, 8, 11,1.) Hadrian (Spartianus in Hadrian, c. 18) abo- 
ished the private prisons (ergastula) in which masters were 
accustomed to immure their slaves. He banished a woman for 
five years who had been guilty of great cruelty towards her 
female slaves. (Mos. et Rom. Legum Collat. 3, 3, 4.) Tle also 
made castration of a slave as well as of a freeman a capital 
crime, even when the act was done with the consent of the 
slave. The age of Antoninus Pius is also marked by a distinct 
advance in humanity. 


But now no subject of ours is allowed to treat his slaves with a cruelty 
that is legally groundless and excessive ; for by a constitution of the late 
Emperor Pius Antoninus, he that without cause kills his own slave, is to be 
punished equally with him that kills the slave of another. And even too 
great severity on the part of masters is checked by a constitution of the same 
Emperor. For, when consulted by certain provincial governors in regard to 
slaves that flee for refuge to some sacred building, or to the Emperor’s 
statues, he gave command that, if the masters’ cruelty seemed beyond endur- 
ance, they should be forced to sell the slaves on favourable terms, and have 
the purchase-money given them :—a righteous decision; for it is for the 
public good that no man abuse his property. [For we ought not to abuse 
our rights ; anc on this very principle spendthrifts are interdicted from man- 
aging their own possessions.] And the words of that rescript sent out to 
/elius Marcianus are these :—“ The masters’ power over their own slaves 
ought to remain unimpaired ; nor ought any man to lose his lawful rights. 
But it is the masters’ interest that relief be not denied to the victims of 
cruelty or starvation, or of unbearable ill-usage (s#juréa) : for they implore it 
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on good grounds. Therefore look into the complaints of the slaves of Julius 
Sabinus’ household that have fled for refuge to the Emperors’ statues ; and if 
you find that they have been too harshly treated, or subjected to shameful 
ill-usage, order them to be sold, with this reservation, that tney are not again 
to fall under the power ¢ their present mastcr. And let Sabinus know that, 
if he evades this constitution of mine, his misconduct shall be severely 
visited.” Je, 8,2; G.1, 53.) 

Another rescript of the same emperor deserves notice ; it is 
addressed to one Alfius Julius (Mos. et Rom. Legum Collat. 3, 3, 
5-6), and is related by Ulpian. It provides that, if a master 
treat his slave with great severity, or exact oppressive services, 
or neglect to give him a sufficiency of food, he shall be com- 
pelled to sell the slave. Finally, Constantine attempted to mark 
off the narrow line that separated homicide from death through 
flogging. The rule is clearly stated by Paul (Mos. ct Rom. 
Legum Collat. 35, 2,1). If the slave dies from a flogeing, the 
master is not guilty of homicide, unless he intended to kill the 
slave. The use of a deadly weapon was conclusive evidence of 
such intention. (C. 9, 41,1; C. Th.) 1z, 2. 

3. The right of alienating the slave. A slave could be sold, 
pledged, bequeathed, or dealt with exactly like any other pro- 
perty. It is interesting, however, to observe that regard was had, 
in selling lots of slaves, to the claims of relationship. Seneca tellk 
us that, in public auctions, brother ought not to be separated 
from brother. (Seneca, Controv. 9, 3.) When a partition of 
property took place, Constantine introduced the humane prin- 
ciple of keeping together children and parents, brothers and 
sisters, wives and husbands. (C. 3, 38, 11; C. Th. 2, 265° 1.) 
The same principle was observed in the partition of inherit 
ances. In another class of cascs, similar dercrence was paid to 
natural feeling. Thus, if a family of slaves were sold, consisting 
of father, mother, and children, and some of them were suffering 
from disease, such as gave the buyer the right to return them, 
the buyer was allowed a choice of keeping all, or sending all 
back, but he was not allowed to break up the family. (D. 21, 
1,35; D. 21, 1, 39; D. 32, 1, 41, 2.) 

4. It was a consequence of the relation between master and 
slave that neither could bring against the other any civil action, 
even for delicts. . 


If a slave wrongs his master, no action arises. For between a master 
and a person in his power no obligation can arise. And therefore, also, 
if the slave passes under another’s power, or is set free, still neither against 
him nor against his new master, in whose power he now is, can any action 
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be brought. Whence it follows, that if another man’s slave wrongs you, 
and afterwards comes to be under your power, the action falls through; 
for under the changed circumstances it cannot Me maintained. And 
therefore, even though he passes out of your power, you cannot bring an 
action ; just as a slave that has been, wronged by gigymaster cannot bring 
an action, not even when set free or transferred to another, against his 
master. (J. 4, 8, 6.) 


IlL—A SLAVE WAS A PERSON. 


Much, and somewhat unprofitable, discussion has taken place 
as to whether a slave was a person. So fur as the language of the 
Roman law is any authority, there can be but one answer to the 
question. (D. 1, 6,1, pr.-1.) Both Gaius and Justinian include 
slaves among persons (de personis), and that is conclusive as to 
the Roman use of the word. (J. 1, 8, pr.; G. 1,17; 1, 48-52.) 
But apart even from usage, the question cannot be called per- 
plexing. If we throw out of account the case of corporate 
bodies, which are called persons in a figurative sense, there can, 
in law, be only three meanings of the word “person.” A person 
may be defined—(1) as simply a human being; or (2) as a 
human being upon whom are imposed legal duties; or (3) as a 
human being who enjoys rights. In the second acceptation of 
the word, a slave was a person in the sphere of the criminal 
law, although scarcely so in the civil law. In the third mean- 
ing, as has been pointed out, a slave had a right to protection 

from harm, and so was a person even within the sphere of the 
civil law. The language of the jurisconsults requires us to 
enlarge the word person so as to include slaves; the distinction 
they drew was, a slave had no caput. (J. 1,16, 4.) They meant 
that he had not freedom, citizenship, nor any family rights ; all 


which constitute the chief heads (caput) of status. (Austin, 
Jurisp. 364, 740.) 


TJ.—Orraw or SLAvEery. 


Slaves (serv?) are so called, because victorious generals order the 
prisoners to be sold, and so save them alive (servare) instead of killing 


them. They are called mancifia also, because they are taken from the 
enemy by the strong hand (manu). (J. 1. 3. 3.) 


The theoryeexpressed by the Roman jurists, and taken from 
their writings luto the Jnstitutes, assumes a historical fact as an 
explanation ofa social anomaly, Capture in war was a recog- 
nised mode of acquiring slaves, and this was projected into the 
past as the sole and exclusive origin of the inequality of slavery. 
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Whether they were justified in doing so has been disputed 
(Muine’s Ancient Lay, p. 163); but the main interest attaching 
to their explanation is the light that it throws upon their notion 
of the rights of teliigerente. In modern times, the principle 
has been accepted by all civilised nations, that the employment 
of force against an enemy is no further justified than is required 
by his resistance ; but iff ancient times the state of war seems 
to have been regarded as destroying all moral ties, and leaving 
the vanquished entirely at the mercy of the conqueror. If the 
victor might without blame take the life of his prisoner, much 
more might. he take his liberty. Slavery was thus held up as 
a mitigation of the horrors cf war. 

The contrast drawn between the law of nature and the law 
of nations is nowhere so sharply defined as in regard to slavery. 
In Greece, the distinction between natural law and law created 
by men, was one of the favourite subjects of disputation from 
the Sophists to Aristotle. The Stoics took up the law of 
nature as one of the forms of expressing their moral ideal. 
From them the conception found its way into Roman law, and 
thus Ulpian! assigns to natural law the doctrine of the equality 
of all men. In several instances the jurists undoubtedly looked 
on the law of nations as containing the rules that nature pre- 
scribes ; but in the present case, Mlorentine opposes the dictate 
of equality, ascribed to natural law, to the universal practice of 
all the nations with which the Romans had come in contact. 

The justification of slavery that satistied the classical jurists 
and Justinian, was known to Aristotle, without obtaining his 
approbation. To him the performance of the manual labour of 
a State by slaves seemed as much in the course of nature, as 
the use of hired labour and the separation of capital and labour 
appear to a modern economist. He acknowledged, indeed, that 
the relation of master and slave had not been all that could be 
desired, and that nu one had been able to hit the happy medium 
in treating his slaves so as to avoid tyranny while yet securing 
obedience ; but he pointed out that there must be a class of 
persons to do manual labour, whcse bodies were fit fur the 
purpose, and whose minds were fit fur nothing better; and that 
it was no less an advantage to themselves than to*thcir masters 
that they should be under government. Hence a typical 
family resolved itself, according to Aristotle’s views, into three 





Quod ad jus naturale attinct omnes homines acquales sunt. (D. 50, 17, 32.) 
e L 
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elements—the herile or working, the nuptial, and the paternal 
or governing. To employ an analogy of a kind that did not 
seein to Aristotle unworthy of being regarded as an argument, 
the master ought to govern the slave justgag the soul ought to 
govern the body. This theory, implying as it did a natural 
fitness of a slave for the servile condition, was of a more con- 
servative tendency than the hypotheSis of the Roman juris- 
consults, and gave no stimulus to the process of manumission. 


IV.—SERFDOM. 


In the condition of slaves there are no degrees, but among freemen 
many. For they are either born free (¢agenuz), or made free (d2berténz). 

1, 3, 5-) 

The Institutes, quoting Marcian (D. 1, 5, 5, pr.), affirm that 
tnere are no degrecs of slavery. But the statement needs modi- 
fication. Convicts were called slaves (servi poenae), without in 
every respect being treated as such. A more important class 
18 passed over in silence in the Institutes, as also in the Digest, 
but is revealed to us in the Code—the coloni ingwilint, and 
adscriptity or censiti. ‘These were serfs, enjoying a certain amount 
of personal freedom, but fixed to the soil, compelled to culti- 
vate it, and inseparable from it. As a link between the slavery 
of the ancient world and the modern system of free contract, 
the colonists possess a high interest, although, unfortunately, 
our lnformation regarding their origin is very scanty. The 
first notice of them in the Code is in some constitutions of the 
Emperor Constantine. He made an enactment for the recovery 
of fugitive colonists A.D, 332 (C. Th. 5, 9, 1), and imposed a fine 
on those who knowingly harboured any of them. As time 
rolled on, new constitutions were issued, the principal of which 
are to be found in the Code. (C. 11, 47; C. 11,49; C. 11, 50; 
C. 11,51; C. 11, 52; C. 11, 63.) 

Those serfs were distinguished from slaves, and classed. as 
free-born (ingenui); but they could not remove from the place 
on which they were born, nor could they be sold apart from the 
land. (C. Th. 13, 10, 3.) They paid a rent to their owner, 
generally in kind. (C. 11, 47, 5.) The amount of the rent was 
fixed by custom. (C. 11,49, 1.) A distinction existed among 
those serfs, Those called free colonists, coloni liberi, tributarit, 
or enguilint (C. 11, 47, 12; C. 11, 47, 18), had rights of property 
as against the owner of the land, and were subject to few or 
no obligations beyond payment of the customary rent. (C. 11 
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48,1.) The other class. adscriptitii or censiti, had no property, 
and all their acquisitions were treated as peculium, the owner 
ship of which belonged to their masters. 

A constitution*of Anastasius (C. 11, 47, 18) throws some light 
on the origin of this institution’ It appears that a person who 
remained as a colonist for thirty years retained his freedom, 
but was bound to the land. (C. 11, 47, 23,1.) The usual 
mode, however, in which the state of serfdom was created, was 
birth. There were some doubts as to the exact rules to be 
followed, and Justinian declared (C. 11, 47, 21) that the rules 
determining the status of slavery should apply. If the mother 
was a colomst, inguilina or adseriptitia, the child followed her 
condition, whatever the status of the father. In like manner, 
if the mother was free the child was free, although the father 
were an adseriptitius or inquilinus, In this last case the father 
might be whipped by public authority and taken away from 
the woman, but still the children were free. 


RIGHTS AND DUTIES. 


A. Rights of the master. 

As against third persons, the master’s rights may be summed 
up under two heads; a right (1) to the exclusive possession, 
and (2) to the exclusive use of the slave. 

I. Offences against pessession, A slave was ranked as an 
object of moveable property, and might therefore be the object 
of theft or robbery. These offences will be more conveniently 
discussed under the law of ownership; bat at this stage an 
offence peculiar to the law of slavery may be noticed—ar- 
bouring a runaway slave (refugium, abscordendt causa, servo 
praestare). (D. 11, 3, 1, 2.) 

It was an offence, exposing the wrongdoer to a penalty of 
double the value of the slave, to give refuge to a runaway 
slave, unless the motive was simnple humanity for the slave, or 
some other adequate reason. (D. 11,3, 5, pr.) In addition to 
this provision under an edict of the Preetor, a Senatus Con- 
sultum imposed a fine, but gave pardon to those who, within 
twenty days, gave up the slave tu the master or a magistrate. 
(D. 11, 4, 1, 1.) ? 

Il. Offences against the usefulness of a slave. Here again a 
slave, like other moveable property, was susceptible of damage ; 
but in two ways aslave might be the object of a somewhat 
different wrong. 
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1. Corrnpting a slave. 

This is the offence of deliberately persuading a slave to do 
something that impairs his value. The Prestor says, “If it be 
alleged that a man has harboured a slaye,fmale or female, 
belonging to another, or that? he has with? wrongful intent 
persuaded the slave to do anything to change him or her for 
the worse, against that man I will give a remedy for double 
the loss in the case.”! It is, therefore, an offence to solicit a 
slave to do or conceive any mischief,—as to commit an injurta, 
or theft, or to run away, or to corrupt another man’s slurve, 
or to waste his time going to public shows, or to be seditious, 
or to interfere with his master’s accounts (D. 11, 3, 1, 5), or to 
be disrespectful (D. 11, 8, 15), or contemptuous towards his 
master. (1). 11, 3, 2.) 

2. Jnjuria done to a slave. 


No ¢ujuria is regarded as an zvjuria to the slave himself, but always as 
an zijurta to the master through the slave. Nor does it stand on the same 
footing as an ¢ujuria done to us through our children and wives. For 
ageravated offences only are recognised,—open affronts to the master. If, 
for instance, one scourges a stranger's slave, fur this case an action (/orimezz/a) 
is provided. But if he only reviles the slave in public (conzicrim), or strikes 
him with bis fist, no action is open to the master [no /ormuda is provided, 
nor is one readily granted]. (J. 4, 4, 33 G. 3, 222.) 

An tajuria is pre-eminently an affront to the dignity of the 
person; but a slave is so abject a creature, he has so little of 
the dignity of a freeman, that there 1s nothing to take away, 
nothing to diminish, nothing susceptible of contumely or injurta, 
Such is the starting point of the Roman law. To a slave, as 
such, no tajuria could be done, 

In two ways harm might be done to a slave. He might 
be lamed or lose his eye, und so be Jess useful as a labourer ; 
in other words, he might suffer the same kind of damage 
as any other species of property—a loss of utility or value. 
But a different kind of injury might be perpetrated. It 
was a point of honour with masters to reserve all ill-usage ot 
their slaves to themselves, and to punish those who assaulted 
or insulted their slaves. The slave might, therefore, be viewed 
as a mechanical medium throwgh which an insult could be 
transmitted to his master. In short, an injury to the slave 








1 Ait Pretor, Qui servum servamre alienum alienamve recepisse, persuasisseve quid 
¢i dicetur dolo malo quo cum, camve deteriurem facerct ; in cum quanti ea res crit, in 
"  ” me judscium dabo. (D. 11, 3, 1, pr.) 
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might be intended as, and therefore might be, an injury to the 


muster. e 


Stichus, a slave helgnging to Semnroning, represents himself as a s'ave of Titius, 
or as a freeman, and is gt@ick by Seius. Qlela (temp. Tiberius) aavs, that inasmuch 
as Seius did not know that Stichus was the slave of Sempronius, he could not have 
meant to insult Sempronius; and if Seius weuld not have struck Stichus had he 


known who his master really yes, he cannot Le sued for injuria. (D. 47, 10, 
15, 45.) 


Such was the position of a save according to the rules of 
the civil law; but the Prator introduced a more liberal legis- 
lation. He gave an action to the master, when his slave had 
been whipped or subjected to torture without his consent. by 
another person, even when the wrongdoer did not intend to 
insult the master. When the injury was trifling, asa mere verbal 
insult, the master had no action, unless by leave of the Pretor, 
or unless the insult were meant for him. (D. 47, 10, 15, 35.)? 
Ulpian states the case thus: [fa slave is struck lightly or 
only abused, the Prastor will refuse to give an action to the 
master. If, however, his good name is seriousty hurt by rome 
act or writing, the Praetor will compare the position of the 
slave with the nature and extent of the injury, and decide 
accordingly to give or refuse an action. Thus it makes a 
material difference whether the slave is in a position of trast 
or confidence, a8 an overseer (ordinarius) or steward (dispensator), 
or whether he is a household drudee (amediastinns), or of bad 
character. (D. 47, 10, 15, 44.) This was the furthest limit of 
humanity that the Roman law reached. or severe injuries, 
the master always, the slave never, had a remedy; for tiff ng 
insults, the master had an action only when the slave was made 
the medium of an insult to himself 

These principles will serve to explain the following passages 
from the Institutes :— 


If an zujur7a is done to aslave owned in common, it is fair to assess the 
damage, not according to the share cach owns, but according to the posi- 
tion (Persona) of the masters : for the zajurta is done to them personally. 
(J. 4, 4) 4.) 

This rule, which proceeds upon the distinction between contumelions injury just 


explained, and damage diminishing the usefulness of property, is @ "twa “*-8 
ment by Paul, citing Pedius, in the Digest. (D. 47, 10, 16.) 


1(D. 47,10, 15, 34.) Pretor ait: Qui scrrum alienum adversus bonos moren verber 
avisse deve co, injussu domini, quaestionem habuisse dicctur, causa coynita, juctrevun 
dado. 
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But if Titius has the usufruct in the slave, Maevius the ownership, then 
the injuria is looked on as done to Maevius. (J. 4, @ 5.) 


The distinction between usufruct and ownership will be explained fully hereafter ; 
for the present it is enough to observe shat a person wi fas a usufruct has for a 


limited time (generally for his life), all, or nearly all, the rights that the owner has to 


the use and services of the slave. s 


But if an z#jurza is done to a freeman while@n good faith in your service, 
no action will be granted you, but he will be allowed to proceed in his own 
name : unless, indeed, it was to affront you that he was beaten, fur then to 
you also an aclio injuriarum is open. And the same rule applies to another 
man’s slave while, in good faith, in your service : for whenever an zzjurta 
is done to him in order to affront you, then you are allowed an actto 
tinjuriarum. (J. 4, 4, 6.) 


Thie passage, taken from Ulpian (D. 47, 10,15, 48), omits the final statement that 
the same rule applies to the case of usufruct, When a slave held in usufruct, or while 
really belonging to another, believed by the possessor of the slave to be his own (bona 
Jide}, was made the channel of contumely to the person to whom, for the time, his 
services were due, the action was brought by the person injured, not by the owner. 
But if the injury to the slave was more to hin than to the master, then an action 


could be brought by the true owner, und not by the bona side possessor or the 
asufructuary. 


B. Duty of master in respect of wrongs done by his slave. 

A wrong done to a slave was regarded solely as a wrong to 
the master; in like manner, a wrong done by a slave was con- 
sidered only as a wrong done by the master. Within the 
sphere of criminal law, the responsibility of the slave was 
recognised ; but in the civil law his personality in respect of 
third parties was submerged in that of his master. 


The misdeeds of [a fi/iusfamilias]a slave, such as theft [dena vt rapta, 
damnum | or injurta, give rise to actiones noxales. But in them the [father 
or] master [if he loses] is allowed to elect whether he will pay the damages 
assessed, or surrender the wrongdoer (#o02ae dedere), By noxa is meant the 
body that has done the harm (#ocuz?); that is, the slave. Noaza, again, is 
the misdeed itself--the fur‘um for instance, the damnum, the rapina, the 
tnjurta. NVith perfect reason, the surrender of the offending body was made 
full satisfaction. For it was unjust that the offender’s wickedness should 
bring on the [parents or] masters any loss beyond that of the offending 
bodies. (J. 4, 8, pr.-1; G. 4,75.) 


The statement of the text applies when the wrongful act 
was done spontaneously by the slave, and had not received the 
sanction of the master. When a slave, with the knowledge of 
his master, kills another slave, the master must pay the whole 
damage, as if he had done the wrong himself, and he cannot 
escape by merely surrenderivg the slave. (D. 9, 4, 2, pr. ; D. 
9, 2, 44,1.) The master is directly responsible, even when he 
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does not encourage the slave, if he knows what he js doing, 
and has the power go prevent him. (D. 9, 4,4, pr.; D. 50, 17, 
50; D. 9, 2, 45, pr.) 

(1.) For what \renefal acts,of the slave is the master re- 
sponsible? His responsibility extends not merely to the delicta 
enumerated in the Institutes (theft, robbery, damage, injury), 
but also to other acts “of force, fraud, or mischief. When a 
fraud not falling within the law of contract has been committed 
‘by a slave, the master can be sued, the slave being a nora. 
(D. 4, 3, 9, 4.) The slave is also a nova when he has corrupted 
another’s slaves (D. 11, 3, 5, 3), or has theftuously cut down 
another’s trees. (C. 3, 41, 2.) 

(2.) Limitation of the master’s responsibility. If the master 
ceased to own the slave, he also ceased to be responsible. 
This was a consequence of the rule that the master could free 
himself by surrendering the slave. Hence the saying, the 
responsibility follows the slave: Vora caput Kequitur, Noxal 
surrender seems to be a relic of the ancient practice of surren- 
dering a wrongdoer to the injured party, who was thereby 
enabled to wreak his vengeance upon him. The corporate 
ability of the household, expressed in later times, by the per- 
sonal liability of the paterfamilias, night be got rid of by 
surrendering all claim to the protection of the wrongdoer. 


All xoxales actiones follow the person (capuéi. For if [your son or] your 
slave has done a wrony (word, nora), as long as he isin your power ( polcstes), 
it is against you the action lies: or if he passes into another's power, then 
against that other. If he is set free [or becomes suf juris], the action mvs: 
be brought against him directly, and there 1s no longer room for a surrer Jer 
(noxae deditio). And conversely, a direct action may be changed into an 
actio noxalts. For if a free man does a wrong (voxta), and thercafter 
becomes your slave [if a palerfamitlias does a wrong (#toxa), and thereafter 
suffers himself to become your son by arreyadeo, or 1s made your slave] -- and 
this may happen in some cases, as we have laid down in the First Book 
—at once the action, hitherto direct, becumes a noralis acto against you. 


(J. 4, 8,53; G. 4, 77-) 


Stichus, a slave of Maevius, commits a theft. Maevius sells him to Semproniue. 
It is against Sempronius that the remedy lies. (I). 9, 4, 7, 1.) 7 - 

Stichus corrupts another man’s slave, and is abandoned by bis master Titius, Titius 
ceases to Le responsible. (D. 9, 4, 38, 1.) . 

Stichus, after running away from his master Titius, commits a robbery. So long 
as Titius does not recover possession uf Stichus, he is not responsible. ,D. 9, 4, 21,3; 
Paul, Sent. 2, 31, 37.) a 

Stichus, a slave of Sempronius, commits a theft, and, lefore any action is brought 
against his master, dies. Sempronius cannot be sued. ( D. 9, 4, 42, 1.) ; 

Stichus has been pledged by Balbus with his creditor Titius, and, while beld in 
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pledge, insults Sempronius. Balbus the owner is responsible, not Titius the creditor. 

(D. 9, 4, 22, 1.) 
Maevius gives his slave Stichus on loan to Caius, and St‘:hus commits a theft. The 

remedy is against Maevius the owner, nut against Caius the borrower. (D. 9, 4, 22, pr.) 


’ 

According to the statement éf the text, a slave might be sued 
after manumission fur delicts committed by him while a slave. 
But, except in case of crime, as murder, theft, piracy, he was 
exonerated when he acted under the orders of his master, for 
then he was only an agent of the master, who remained answer- 
able for the whole damage. (D. 44, 7, 20.) 


Stichus, in a brawl arising out of a lawsuit, assaults a person at the request of his 
master. Stichus is manumitted. The master may be sued as the instigator of the 
assault, but Stichus cannot, (1). 50, 17, 157 pr.) 

Stichus, after committing a robbery unknown to Maevins his master, prevails upon 
Maevius to manumit him. Stichus may now be sued. [noxa caput sequitur.}] (C. 4, 
14, 4.) 

Stichus commits a theft. and his master Julius coming to learn it, manumits him 
in order to escape responsibility. In this case the wronged party has achoice ; either 
Stichus may be sued or Julius, but not both. (D. 9, 4, 12; D. 47, 2, 42,1. But if 
Stichus oifered to defend the actiun, the master (Julius) escaped. (D. 9, 4, 24.) 


INVESTITIVE FACTS, 


A. Investitive Facts ascribed to the Law of Nations (jus 
gentium). 

I. The offspring of a female slave belong to her master. 
Ancilla is any female slave. Verna is any slave, male or female, 
born in the master’s house. 

This rule is but a particular example of one of much 
wider application, governing the determination of Status, 
and which may be thus briefly stated: children born in wed- 
lock have the same status that the futher had at the moment 
of conception ; children born out of wedlock have the same 
status as their mother at the moment of birth ; but, in favour of 
liberty, a qualification was made, that if a mother was free at 
any moment between the conception and birth of the cluld, the 
child should be free. (Paul, Sent. 2, 24, 1-3; D. 1,5, 19.) 


The decision, that if a female slave conceives by a Roman citizen, and is 
set free before childbirth, then the offspring is born free, is a dictate of 
natural reason. * And so if the mother is free at the time of their birth, the 
children are free. Nor does it matter by whom the mother conceived them, 
even though she wasthena slave. The status of children regularly (¢egttzme) 
conceived is determined by the time of conception, of children irregularly 

wie) conceived, by the time of birth. (G. 1, 89.) 
And with these rules the rule of the /us Gentium agrees that the offspring 
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of a slave-girl and a freeman is a slave, while the offspring of a free woman 
and a slave is free. (G. 1, 82.) 

If the mother is freand the father a slave, the offspring is none the less 
free-born (¢genuus) ¢ and so, too, if the mother is free, while from the loose- 
ness of her characte tAere is unceriginty as to who is the father. It is 
enough that the mother is free at the time of the birth, althouch a slave 
when she conceived. On the other hand, if she is free when she conceives, 
and becomes a slave before gchildbirth, it is held that the offspring is born 
free, because the mother’s misfortune ought not to harm a child still in the 
womb. Hence this question has been raised,—If a female slave, while 
pregnant, is set free,and again becomes a slave before childbirth, is the 
child a slave or free? Marcellus is of opinion that it is born free, for it is 
enough for a child in the womb that the mother was free at any intervening 
time. And this is true. (J. 1, 4, pr.) 

The same general rule was applied to determine whether 
a child was a Roman citizen or an alien (pereyrinus), (See 
Appendix to Slavery.) 

II. Persons captured in war are made slaves. (J. 1, 3, 4.) 
The capture must, however, be in war between belligerenta, 
The forcible seizure of freemen by brigands or pirates did 
not constitute a legal capture giving a lawful title to them as 
slaves. Such captives remained free in law. (D. 4! 15, 94; 
D. 49, 15, 19, 2.) 

B. Investitive facts special to the Roman law (Jure Civils), 

I A Roman citizen who evaded inscription on the census 
(and thereby his military duty) lost his liberty (Cicero pro 
Cuecina, 24). The quinquennial census was a republican insti- 
tution, which ceased under the Empire. (Ulp. Frag. 11, 11.) 

II. A thief taken in the act (Jur manifestus) was by the law of the XII 
Tables punished capitally. For it free, he was scourzed, and aljudged to 
the nan from whom he had stolen. (G. 3, 1&9.) 

This cause of slavery was extinguished when the Preetor 
substituted a penalty of fourfold the value of the thing stolen. 

Ill. A judgment creditor (by the XII Tables) could take 
his debtor as a slave if he were unable to discharge his debt. 
(Aul. Gell. 20, 1.) 

1V. The reduction of free women into slavery by the Senntus 
Consultum Claudianum. This enactment is said by Tacitus 
(Aun. 12, 53) to have been made in the reign of Claudius, It 
was abrogated by Justinian. (C. 7, 24, 1.) : 

Under the Sexatus Consultum Claudianum there was a wretched mode 
of acquisition, per universitatem, viz. this:—When a free woman, in the 


frenzy of her passion for a slave, Icst by that Senalus Consultum her very 
freedom, and with her freedom all her substance. But this we held unworthy 
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of our age, and have therefore blotted it out of the laws of our state, and 


given it no place in our Digest. (J. 3, 12, I.) F 


The reason assigned for this enactment by Theophilus was 
that such connections interfered with thee wbrk of the slave. 
The master of the slave could send to any free woman 
cohabiting with his slave, and require her, in the presence of 
seven witnesses, to withdraw herself fidm his society. If she 
refused, a second, and even a third, formal warning (denuntiatio) 
was to be given. If the woman persisted in the cohabition, 
the master could go befure the Preetor or President of a 
Province (Paul, Sent. 214, 17), who, if satisfied of the facts as 
alleged, adjudged the woman to the master as his slave, with 
all her property. 

V. Certain convicts were regarded as slaves (servi poenae). 

Those condemned to fight with wild beasts were considered 
as slaves (D. 48, 19, 8, 11); but this punishment was sup- 
pressed by Constantine (C. 11, 43,1). In the time of Justinian, 
prisoners sent to the mines (in metallum), or to help the miners 
(tn opus metalli), were called slaves without a master. Hence 
even the Fiscus did not acquire any legacy left to them. (D. 
48, 19, 17, pr.; D. 49, 14, 12.) The punishment of the mines 
was for life; these sent to aid the miners were not sentenced 
for life ; and the children of women suffering the lighter punish- 
ment were freeborn, (D. 48, 19, 28, 6.) Justinian (Nov. 22, 8) 
abolished the class of servi poenae, and prohibited the infliction 
of slavery as a punishment tor crime. 

VI. The ingratitude of a freedman to his patron. 

The duties of freedmen (libertz) to their patrons will be 
explained hereafter. 

During the Republic a rescission of liberty was unknown. 
In the time of Nero, the utmost severity that could be wrested 
from the Senate was the relegation of undutiful freedmen. 
Claudius ordered a freedman who had brought a false accusa- 
tion against his patron to become again his slave. (D. 37, 14, 
5, pr.) Commodus sanctioned the same punishment as a last 
resource to break a recalcitrant freedman. (D. 25, 3, 6, 1.) 
From Ulpian and Paul we learn that it was seldom, and only 
for very grave offences, that a freedman forfeited his liberty. 
(D. 37, 14,1; D. 4, 2, 21, pr.) Constantine (C. 6, 7, 2) estab- 
lished the severe law that even for slight breaches uf duty a 
freedman might be taken back into slavery, although we learn 
from a constitution of Diocletian and Muximian (C. 7, 16, 30) 
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that a mere want of reverence (obsequium) was not enough to 
cause a forfeiture of liberty. ‘The law was left in this stute by 
Justinian. 


VIL. The fraudQlept sale of a freeman. 


A man may be made a slave by the civil law; as when a freeman over 
twenty years ©f age suffers himself to be sold in order to get a share of the 
price. (J. 1, 3, 4.) . 

This law seems to have been established by Hadrian (D. 40, 
14, 2, pr.) as a protection to purchasers. It wasn rule of law 
that a sale of a freeman was void. Advantage was taken of 
this rule for the purpose of fraud. Two persons conspired 
together,—one of them represented the other as his slave, sold 
him, and got the price. Thereupon the person sold insists that 
the sale is void because he is freeborn. ‘To check this fraud the 
above law was made. Freedom was not, however, rashly taken 
away, and it was only when four conditions concurred that the 
person fraudulently sold lost his liberty. 

1. The person sold must not be under twenty years of age. 
But if a person just under twenty sells himaclf, and after reach- 
ing that age shares his price with his confederate, he is made a 
slave. {D.40,12,7,1.) 2. The person sold must have entered 
into the sale with the intention of sharing the price, and have 
actually done so. (D. 40, 13,1, pr.; C.7,8,1.) But if he restored 
the price to the purchaser, he was generally allowed to recover 
his freedom. (D. 40, 14, 2, pr.) 3. The person sold must have 
known that he was free. (C. Th. 4, 8,2.) 4. The buyer most 
have been ignorant that he was free. (VD. 40, 12, 7,2; D. 40, 
12, 33.) 


DIVESTITIVE FACTS. 


First, Liberation of slaves by the voluntary act of their 
master (manumissio). 


Manumission is the giving a slave his freedom ; for as long as any one is 
in slavery he is placed under the manus and polestas of his master, and 
inanumission frees him from the foéesfas. It takes its rise from the Fus 
Gentium. For by the Jus Naturale all were born free, and no manu- 
mission was known, since slavery was unknown. But gont iaeAts came in 
by the {us Gentium there followed the boon of manumission, And though 
nature gave all the one name of man, the us Gentium has divided men into 
three sorts :—Freemen ; and their opposite, slaves ; and a third sort, freed- 
men (/bertinz), who have ceased to be slaves. (J. 1, 5, pr-) 


The forms of manumission vuried at different times, and they 
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may be arranged in three periods, The first period embraces 
the whole of the Republic; the second, the Empire; while the 
changes made by Justinian form an epoch different from both.. 
This division is nearly, although not quiteyqfact. During the 
Republic, the modes of manumission were Formal, by means of 
@ fictitious lawsuit, by census, or by the solemnities af the testa- 
ment. They had the doubie effect of*releasing a man from 
slavery, and making him a Roman citizen. These two effects 
were not necessarily conjvuined. One might be free without 
being a Roman citizen. But the ancient law contemplated no 
other manumission than that which added to the rull of citizens 
and soldiers. The State wus represented by means of its magis- 
trates or assemblies as a consenting party to the manunmission, 
and hence this specics of mannmission is often called PUBLIO 
(legitima, solemnis, justa munwnissio). 

If a master, without resorting to one of these ancient solem- 
nities, expressed in the presence of witnesses (inter amicos) his 
intention to give freedom to his slave, and followed up this 
declaration by allowing the slave to dwell in freedom, in strict 
law the indulgence and good intentions of the master availed 
the slave nothing. Unless manumitted in proper form, he re- 
mained a slave, and equally so if the act of manumission were 
imperfectly performed. The hardship, however, of turning 
back into slavery a man allowed to live in freedom by his 
master, merely on account of a technical flaw or defect, is 
obvious ; but it was not until after considerable expcrience o 
the injustice of the law, if we may trust Tacitus (Tac. Ann. 13, 
27), that the Preetor interposed. The mode and extent of his 
intervention are characteristic. He went just so fur as was 
necessary to satisfy the conscience, to prevent the scandal of a 
man openly enfranchised being again, at the caprice of his 
master or master’s heir, dragged back into slavery (Cervidii 
Scaevolae (?) Fr. Dosith, 5); but he went no further, and gave 
the half-enfranchised slave no rights of property. He secured 
him personal freedom, but nothing more. Such continued to be 
the Jaw until A.v. 19, when by the lee Junia Norbana all slaves, 
whose personal freedom was guaranteed by the Freetor, were 
raised to the condition of Latin colonists. (See Book HU. Div. 
IL, Latini Juuiani.) 

During the Empire, from a.p. 19, an informal manumission 
uperated as a divestitive fact in regard to slavery, bnt not ag 
an investitive fact of citizenship. Formal manumission con- 
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ae - exist, and to raise the slave to the dignity of 
man citizenship. : These two kinds of manumission—the for- 
cn and the informal—co-existed dawn to the time of Justinian. 
ustinian enacted that a slave, whether manumitted formally 
or informally, should be a citizen; and thus the class of Latiné 
Juniant and the distinction between formal and informal manu- 
mission passed away. *There are accordingly three stages to 
remark in the history of manumission. In the first, the forms 
of manumission were strict and ceremonial, and they conferred 
the title of citizen; in the second, the inconveniences arising 
from a strict adherence to these forms became a serious evil, 
and through the edict of the Preetor and the ler Junia Norbuna 
slaves released by their masters informally were protected in 
their liberty and raised to the condition of Latin colonists; 
lastly, the ancient forms were virtually abrogated, and any 
expression of the master’s will, if attested as required by law, 
sufficed to liberate the slave. 

Another distinction between formal and informal manumis- 
sion is worthy of remark as illustrating the peculiar narrowness 
and formalism of the ancient law. Jf a slave were formally 
manumitted, although the master were induced to do so by 
fraud or compelled by force, the manumission was nevertheless 
valid; but the master had an action for damages. (D. 4, 2, 
9, 2.) According to a rescript of Gordian, a master under 
twenty years of age, who was fraudulently induced to manumit 
a slave, could not rescind the manumission, and could only sue 
the person by whose fraud he was led to prejudice his interests, 
(C. 2, 31, 2; C. 2, 31, 3.) But an informal marumission, in- 
asmuch as it derived all its efficacy from its being the free 
act of the master, was void if it were procured by force or 
fraud. This distinction may be compared with the law relat- 
ing to formal and informal contracts. (Book II. Div. 1. Sub- 
div. IT.) 

A. MODES oF MANUMISSION. 

a, Formal Manumission. 

I. By the vindicta ( per vindictam). 

The name vindicta is given either from the rod employed by 
the lictor in the ceremony, or, a8 Theophilus say’ without any 
probability, from one Vindicius, who gave information of a 
conspiracy, and was rewarded by being the first to enjoy a 
public manumission. It was a fictitious suit brought before 
one of the higher magistrates (consul, yretor, proconsul, or 


of a province—C, 7, 1, 4), in which judgment 
_in favour of the liberty demanded on behalf of the slave 
the consent of the master. The cerethony did not require 
to be in court. e/ 


¢ 


Masters can manumit slaves [over thirty] at any time ; even on the street, 
when, for instance, the prztor, or proconsul, or provinciaP governor % 
going to the bath or the theatre. (J. 1, 5,2; G. 1, 20.) 


The part of the adsertor libertatis—the plaintiff in a suit for 
freedom—was taken by the lictor. The master laid hold of 
the slave’s hand, or some other part of his body, and said, “I 
wish this man to be free;” and thereupon turned him round 
and let him go. (Livy, 34, 16.) A rod (vindicta or festuca) 
was then laid on the slave by the lictor, and the Pisetor said to 
him, “I declare that you are free by the Law of the Quirites; ” 
and to the lictor, “ According to your plea, as I have given 
judgment, behold he is given to you.” The lictor then touched 
the slave with the rod. In the time of Hermogenian (circ. 
A.D. 287) the sulemn words were unnecessary (D. 40, 2, 23); 
and U!pian tells us that in lis time even the presence of the 
lictor was not essential. (D. 40, 2, 8.) 

Corporations (ctvitates, colleqia, etc.) could not manumit their 
slaves by the vindicta, because it was a ceremony in which the 
masier himself must appear, and could not act by an agent 
(procurator). But Diocletian and Maximian refer to a ler 
Vectibulict (passed probably in the first century of the Christian 
era), by which slaves of municipalities could be manumitted. 
(C. 7, 9,3.) Hadrian (C. 7, 9, 2) tells us that slaves belonging 
to corporations could be freed with the consent of the pre- 
sident of the province, on a decree by the local magistrates 
(duumvirr). 

IL. Enrolment of a slave on the census. 

At the quinquennial census, a slave whose name was regis- 
tered asa citizen by the command of his master became free, 
(Ulp. Frag. 1,7.) There was a doubt as to whether the freedom 
of the slave dated from the day when his name was inserted, or 
from the close of the quinquennial period. (Cic. de Orat. 1, 40.) 
The census was accompanied by a lustrum, or sacrifice of purifica- 
tion, and thus the ceremony had a religious as well as political 
import. (Cervidii Scaevolae (?), Fr. Dusith 173.) This mode of 
manumission was necessarily confined to Rome, and could have 
been of little practical use, as the occasion came only once in 


five years. The master must be Quiritarian owner to be able — 
to insert the slaves name on the census. (Cerv. Soaev, (?) 
Fr. Dos. 17.) After Vespasian no census was held for 180 
years, Decius hddgone, the last, a.p, 249, 

lil. By testament or codicils, 

Surprise,may be excited at the enumeration of willa as 
form of public manumi&sion, inasmuch as secrecy and privacy 
are the most obvious characteristics of a will. The explanation 
is found in history. At first wills were made in the form of @ 
law passed by the Comitia Curiata (Book III., Forms of Wills), 
and were then not only open, but sanctioned by the State. At 
such a time a will was a public mode of manumission, and it 
retained that advantage after its own nature had been com- 
pletely changed. 

Manumission by the vindicta was irrevocable; but a gift of 
liberty in a will could be revoked at any time during the life of 
the testator. 

The slave who was ordered by his master’s will to be free, 
did not acquire his liberty from the moment of his master’s 
death, but only when some one became heir under the will. 
(Ulp. Frag. 1, 22.) Hence, if the heirs named in the will 
refused to accept the inheritance, the gifts of liberty were made 
in vain. The introduction of codicils extended the testator’s 
power: it enabled him to impose on the heirs who took in 
default of his will an obligation to manumit a slave. (D. 
40, 4, 43.) This leads to an important distinction between a 
direct bequest of liberty and a bequest indirectly, or by way of 
trust (fideicommissum). 

1. Comparison of direct (directa, justa) and fidei-commissary 
bequest of freedom. 

1°. A slave, to whom is bequeathed his freedom directly, 
becomes free as soon as any person named heir in the will enters 
on the inheritance. But in a bequest by way of trust the slave 
does not obtain his freedom until the person to whom he is 
committed manumits him by the vindicta, 


2°. Freedom may be given a slave by a trust ( fideicommissum ) ; if the 
heir or legatee or trustee (fideicommissarius) is charged to manumit him. 
(J. 2, 24, 2; G. 3, 263). A slave directly set free by will—for instance, inthe 
form, ‘“* Let Stichus my slave be free,” or, “1 order that Stichus my slave Le 
free ”—becomes the testator’s freedman. (G. 2, 267.) 


The formality on which Gaius insists was taken away by a constitation of Theo- 
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‘dosius and Valentian (C. 7, 2, 14) ; and henceforth a direct bequest of liberty might 


be made even in Greek. 
In a direct grant of freedom, the 
slave, but by his own testament wills tha 


a freeman: “()- 3) 242) d by will, unless the testator owned him 


3°. No slave can be directly free 
[ex sure Qutritium] both when he made the will and when lee died. (J. 2, 


24, 2; G. 2, 267.) ae 
But it does not matter whether the slave, whose manumission is given by 


jideicommissum by the testator, is his own, or belongs to his heir or legatee, 
- or even to an outsider. A slave, therefore, that belongs to another, ought to 
be bought from him, and then manumitted. [If his master refuses to sell 
him, his freedom is gone, because tor freedom no price can be reckoned.] 

If his master refuses to sell him, as he may, if he has taken nothing 
under the will that gives the slave his freedom, then the trust for freedom is 
not at once gone, but is only put off. For as time goes on, whenever there 
is a chance to buy the slave, his freedom may be secured. (J. 2, 24, 2; G. 2, 


264-265.) 

4°. A slave manumitted under a trust becomes the freedman, not of the 
testator, even if the testator was his master, but of the manumitter. But he 
whose freedom is directly assured by will, becomes the testator’s own freed- 
man—a fiber(us orcinus, as he is called. (J. 2,24, 2; G. 2, 266.) 

The rights of the patron were of considerable value, and it was therefore important 
to determine who was to be patron. 

5°. Direct bequests could be made only by will, or by codicils 
confirmed by will. Fideicommissary bequests could be imposed 
by codicils not confirmed by will, or by codicils without any will 
being made ; in which case the heir to the intestate was bound 
to manumit the slaves named in the bequest. (D. 40, 4, 43.) 

2. ‘The bequest of liberty may he conditional or unconditional. 

A slave to whom freedom is given in his master’s will, subject 
to the fulfilment of any condition, is called a statuliber; because 
according to Ulpian (Ulp. Frag. 2, 2), while the slave ere 
the slave of the heir until the condition is fulfilled, as soon ag 
the condition is fulfilled he becomes free (statim liber). One is 
also a statuliber whose freedom is to begin at a given time after 
the testator’s death. (D.40, 7,1, pr.) If the time mentioned 
exceeds the duration of a human life, or the condition cannot 
be fulfilled, then the bequest is (by Paul) treated as void, 
because the testator must have written it in mockery. (D. 40, 
7,4, 1.) This construction, so unfavourable to freedom, wag 
not sanctioned by Justinian, who directed that an impossible 
condition in gifts of liberty should be treated as void (non 
scripta). (J. 2, 14,10.) A  stutul:ber, until the condition is fy)- 
tilled, is in all respects a slave of the heir (D. 40, 7,29, pr.); and 


the testator charges no one to manumit the 
t the slaye pall thereby be made 
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children born of a female elave are slaves. (C. 7, 4, 3.) : 
heir may sell the slaye, but cannot deprive him of the benefit of 
the condition. (C. 7, 2,13; Ulp. Frag. 2, 3.) 

Those who are Angumitted with the intention of defrauding 
creditors are statuliberi so long as it is uncertain whether the 
creditors will insist on their right to have the bequest of free- 
dom cancelled. (D. 40,4, 1, 1.) 

IV. In the Church. (J. 1, 5. 1.) ) 

In the enactments of Constantine we may trace signs of a 
disposition to facilitate the termination of slavery by the manu- 
mission of slaves. A declaration of the master, in presence of 
the congregation, to the bishop, of his desire that the slave 
should be free, operated as a manumission. The declaration 
was recorded in writing. (C. 1, 13,1; C. 1, 13, 2.) 

8. Informa] Manumission. 

I. An oral declaration of freedom in the presence of witnesses 
(inter amicos) (J. 1, 5, 1), was the oldest form of private manu- 
mission, and was in use during the Republic. Justinian fixed 
the number of witnesses at five, and required the declaration 
of manumission to be written, and attested by the witnesses or 
by notaries (tabularii) for them. (C. 7, 6, 2.) 

II. By letter (per epistolum). (J, 1, 5, 1.) In this case 
Justinian also required the attestation of five witnesses 
(C. 7, 6, 1.) 

IIf. It was a custom for slaves manumitted by will to attend 
the funeral of their deceased master, wearing the cap of liberty 
(pileus). Advantage was taken of this custom to give a false 
impression of the liberality of the deceased, by making slaves 
who were not manumilted appear at the funeral with the cap of 
liberty. This form of ostentation was put an end to by enact- 
ing that slaves permitted to wear the cap of liberty at the 
funeral of thcir master, by the direction of the deceased, or 
with the consent of the heir, or who stood on the funeral- 
couch and fanned the corpse, should obtain their freedom. (C. 
7, 6, 5. 

IV. i female slave who received a dowry (dos) from her 
master, and was given by him in marriage to a freeman, 
acquired freedom without any formal declaration. * There must, 
however, be a written instrument giving the dowry. (C. 7, 6,9.) 


V. Cato wisely wrote, as the ancients tell us, that slaves, if adopted by 
their masters, are thereby freed. And, in deference to this opinion, we too, 
by our constitution, have decided that a slave to whom his master has by a 


e M 
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public process (actis intervenientibus) given the name of son is free, although 
this is not enough to give him the rights of a son. (J. I, If, 12.) 


Acta are records kept in the court of a magistrate. Insinuatio or entry of an act 
in these records was a not uncommon way of securing irf+pysachable testimony. In 
some cases it was required to make certain dispositions, as gifte, valid. 

VI. If the master gave the title-deeds of the slave to him, or 
destroyed them, with the intention of’ manumitting the slave, 
in the presence of five witnesses, the slave obtained his freedom. 
(C, 7, 6, 11.) 

Other modes were recognised as sufficient to make a slave a 
Latin (Latinus Junianus), (one of which, sitting at table with 
his master, is mentioned by Theophilus), but they were all 
abrogated by the same constitution that abolished the Latin 
class of freedmen. (C. 7, 6, 12.) 

B. RESTRAINTS ON MANUMISSION. 

During the Republic, a master could manumit as many slaves 
as he pleased, either during his life or by his will. But in the 
beginning of the Empire, the self-interest of the master appears 
not to have been considered sufficient security against reckless 
manumission ; and it was alleged that slaves more frequently 
gained their freedom by pandering to the vices of their masters, 
or assisting their political conspiracies, than by the steady prac- 
tice of virtue and industry. (Dion. Halicarn. Antiq. Rom. 4.) 
Whatever truth may be in this statement, restraints were im- 
posed in the interest of the master himself, or of his heirs, or of 
his creditors. 

I. By the ler Julia de adulteriis, a woman, after separation from 
her husband by divorce, was prohibited from selling or manu- 
mitting a slave for sixty days (D. 40, 9, 14, 1)—a prohibition 
thought by Ulpian to be very hard. (D. 40, 9, 12, 1.) 

“II. Restraints introduced by the ler lia Sentra, A.D. 4. 

1. This law prohibited manumission in fraud of creditors. 

It is not every one that wishes to manumit that is allowed to do so. For 


a manumission to defraud creditors [or a patron] is void ; because the dex 
“lia Sentia bars the freedom. (J. 1, 6, pr.; G. 1, 36-37.) 


And, finally, it must be known that the provision of the /ex Ziza Sentia, 
that slaves manumitted in order to defraud creditors shall not be made free, 
applies to aliens too. This the senate determined at the instance of the late 
Emperor Hadrian. But the rest of the rules laid down by that statute do 
not apply to aliens. (G. 1, 47.) 


What is a fraud upon creditors ? 
A man manumits to the fraud of his creditors, if at the very time of manu- 
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mission he is insolvent, or if to give freedom to his slaves will make him an 
insolvent. Yet it is the prevailing opinion, that unless the manumitter had, 
further, the intention t® defraud (animus frandandt), the gift of freedom 
is not barred, even gthough the goods are not enough for the creditors. 
For often men’s fortue# seem larger ao their hopes than they are in fact. 
We see, then, that to bar the gift of freedom there must be a double fraud 
upon the creditors,—~a fraud in intention on the part of the manumitter, and 
a fraud in fact, for the gowds must prove insufficient for the creditors. 


J. 1, 6, 3.) 

There must concur both design (concilium) and fraudulent 
result (eventus). (D. 42, 8, 15.) Creditores are any persons 
having an action against the manumitter. (D. 40, 9, 16, 2.’ 


X owed money to A, and knowing that he was insolvent, manumitted several slaves 
by his will. Afterwards he paid A, and became indebted to B, and died. Julian 
decides that the slaves are free, because X intended to defraud A and did not, and 
defrauded B without intending it. Now both intention and actual defeat of the 
creditor must go together. (D. 42, 8, 15.) A muat, however, not have been paid off 
with money got from B. (1). 42, &, 16; L. 40, 9, 25.) 

X was worth 1000 aurei, but thought he had only 300. He was 400 aurei in debt. 
To defeat his creditors, he manumitted his slaves; but inasmuch as they will be paid 
in full, the manumission is valid. (Theoph. J. 1, 6, 3.) 

A being worth 420 aurei, and owing 400 aurei, with the intention of defeating bin 
creditors, manumits B, who is worth 20 aurci, and C, D, each worth 10 auret. BB will 
remain free, because he was first manumitted, and hia manumission dues not defeat 
the creditor ; but C and D will remuin slaves. (1D). 40, 9, 24.) 

A is worth 50 aurei, and he owes his creditors 35 aurci. A manumits B, worth 20 
aurei, and C worth 15 aurei, with the object of defrauding hia creditors. Here B, 
although first manumitted, cannot be free, because the creditors would be defrauded ; 
but as C is worth exactly 15 aurei, and his manumission does not interfere with the 
creditora, U will ubtain his freedom in preference to B.  (D. 40, 9, 24.) 


EXCEPTION.—A master is allowed, if insolvent, to set his slave free by will, 
and appoint him his heir. And in that case the slave becomes both free and 
his sole and compulsory heir, if only there is no other heir under the will. 
And that may be because no one was designated as heir, or because he that was 
designated, on whatever ground, did not become heir. This is a provision 
of the same /ex A2iia Sentia, and a righteous provision. For it was highly 
necessary to look forward to the case of needy men, to whom no other one 
would become heir, and to see that a man should have his own slave asa 
necessary heir ; for then he would satisfy the creditors: or if not, the credi- 
tors might sell the goods of the inheritance in his slave's name, and so the 
deceased would suffer no disgrace (zajuria). (J. 1, 6, 1.) 

And the rule of law is the same, even if no mention of freedom is made 
when the slave is appointed heir. And our constitution has settled this, not 
only in the case of an insolvent master, but generally ; for We pay a regard 
to humanity that formerly was unknown. And so now the very entry of the 
slave as heir of itself gives him his freedom. For it is not likely that the 
master’s wishes were, that the heir he himself chose (though he omitted to 
give him freedom) should remain a slave, and that thus be should have no 
beir. J. I, 6, 2.) 
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2. A master under twenty years of age cannot manumit 1 
slave, except under certain restrictions. » 


By the same fex Zita Sentia a master under \ y is not allowed te 
manumit except by zaicfa, and thafonly after making good a valid reason 
to the satisfaction of the Board (Const/ium). (J. 1, 6,4; G. 1, 38.) 

And even if he wishes to make him a Latin, still none theless he must 
make good a reason (usta causa), to the satisffttion of the Board, and then 
manumit before friends (znter amtcos). (G. 1, 41.) 


Effect of the restraint on the power of testation. 


Since then the power of manumission, in the case of masters under twenty, 
was by the /exr a Sentia expressly limited, it followed that a master that 
had completed his fourteenth year, although he could make a will and 
therein appoint his heir and leave legacies, yet could not, so long as he was 
under twenty, give a slave his freedom. Now it was unbearable that a 
man that could by will dispose of all his goods was not allowed to give one 
slave his freedom. And therefore we allow him, as he disposes of all else, to 
dispose of his slaves too, according to his last wishes (7 ultima voluntate), 
as he pleases ; so that he can set them free. But freedom is beyond all 
price ; and hence, in old times, it was forbidden to free a slave before the 
master reached his twentieth year. We, therefore, choose a middle path, 
and give a master under twenty leave to free his slave by will only if he has 
completed his seventeenth and entered on his eighteenth year. For since 
in old times men of this age were allowed to plead, even on behalf of others, 
why should we believe that their soundness of Judgment will fail them when 
they come to give freedom to their own slaves? (J. 1, 6,7; G. 1, go.) 


Justinian afterwards reduced the age from seventeen to 
fourteen. (Nov. 119, 2.) 

A person under twenty was restricted from any mode of 
alienation (subject to the amendment of Justinian) except by 
the vindicta, with the consent of the Board, on detinite legal 
grounds. 

1°. The constitution of this Board. 


The Board (Cozszlium) that is consulted, consists, in Rome, of five sena- 
tors and five Roman knights above the age of puberty ; in the provinces, of 
twenty recuperatores, Roman citizens. In the provinces it meets on the last 
day of the assize ; but at Rome there are fixed days for manumissions before 
the Board. (G. 1, 20.) 


The Conventus or assizes were held periodically in the provinces. On the last day 
of the axsize the President took his seat on the tribunal, and along with his twenty 
Reeuperatores [see Book IV., Recuperatores] heard the cases for manumission, At 
Rome the Prwtor presided over tha Senators and Equites. (Theoph. /nsé. 1, 6, 4.) 


2°. The legal grounds of manuniission. 


Valid reasons 1or manumission are such as these—that the slave to be 
manumitted is the father or mother, or son or daughter. or brother or sister 
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by birth, or the Jaedagogus or nurse, or teacher, or foster-child, or foster- 
brother, of the manumitter. Or again, that the slave is to become his agent 
or his wife ; provided oily that the wife must be married within six months, 
unless there is sometva]jd reason to bar the marriage, and that the agent 
must not be under seventeen at the tinfe of manumission. But if the reason 
is Once approved, be it true or false, the approval cannot be withdrawn. 
(J. 1, 6, 5-63. 1, 19.) 

Site eas The reasons we &t forth above in treating of slaves under thirty 
apply to this case too. And conversely, the reasons given in the case of a 
master under twenty may be extended to the case of a slave under thirty. 
“1, 39.) 

How, asks Theophilus, could a person be a freeman and a Roman citizen, and be 
the owner of his parents as slaves? This might happen in several ways. 

A father, B mother, and C son, are slaves of D.: D dies, making C free and his 
heir. A and B will be slaves of C. 

A has two children, B a boy and C a girl, by his female slave. Band C are of 
course slaves, their mother being in slavery. A makes B his heir. C will be the 
alave of B. 

A has a legitimate son B, and C a daughter by his female slave. A dies, B 
tnherits, and C becomes the slave of B. 


3. The slave must be thirty years of age. 


The requirement as to the age of a slave was introduced by the lex “ita 
Sentia,; for that statute enacted that slaves under thirty should not, on 
manumission, become Roman citizens, unless, indeed, they had been freed 
by vndicta after a valid reason for the manumission had been approved by 
the Board. (G. 1, 18.) 


If the slave manumitted was under thirty, Gaius says he 
became a Latin (§ 29, 30). The prohibition, therefore, of the 
law was nut absolute, as in the case where the master was 
under twenty; and a manumission not complying with its 
terms was not wholly void, but had the effect of a private 
mode of manumission. Ulpian (Frag. 1, 12) states that to be 
the law when the manumission of a slave under age was by 
will; but that if it were by the vindicta it was wholly void,— 
unless, as has been suggested, the passage is not complete; 
but the point is unimportant. When Justinian abolished the 
class of Latin freedmen, the restraint on the age of the slave 
manumitted was tacitly repealed, and in the Institutes no 
mention is made of it. 

The grounds that will justify manumission by a master 
under twenty would suffice for the manumission of a slave 
under thirty. (G. 1, 39.) 

EXCEPTION.—Moreover, a slave. under thirty may, when manumijtted, | 


become a Roman citizen, if manumitted by an insolvent master who makes 
him free and his heir by will ; provided always there is no other slave whose 


fname comes before his in the like position, and that there is no other heir 
under the will, This is due to the er Zilia Sentia. And Proculus is of 
opinion that we must lean to the side of freedom, an@ hold the rule the same 
in the case of a slave that is named as heir without cy mention of freedom. 
(G 1, 21, as restored.) @ 

Since by the /ex ta Sentia the slave whose name is written first as 
heir alone becomes a Roman citizen, it was held that, if a mangwere to name 
as heirs his bastards by a female slave, all would remain slaves, for his words 
do not show who is to stand first ; and that the estate should lose more than 
one would be a fraud upon the creditor. And at last, a Senatus Consullum, 
appended to the dex Fujfia Caninia, provided that it should not be in a 
debtor’s power by such devices to evade the statute. (G. 1, 214, as restored.) 

III. And further, the lex Fujfia Cantnia [a.D. 8] sets a fixed limit to the 
manumission of slaves by will. (G. 1, 42). 

{allowed to free any 


The owner of more than 2, and not more than Io, is \ number not exceeding 4 


” 10, ” 39, ” 
30, ” IOO, 9” 
And lastly, ie 100, % 500, } 


And the statute pays no heed to larger owners, so as to fix any proportionate 
part. But it enjoins that no man be allowed to manumit more than 1oo. On 
the other hand, too, if a man has but one slave in all, or two only, the law 
makes no provision for that case, and his power to manumit is unrestrained. 
(G. 1, 43.) 

But what we have said as to the number of slaves that can be manumitted 
by will, must be taken in this sense,—that in each number, where only one- 
third, one-fourth, or one-fifth can be freed, one may always manumit as 
many as are allowed to the lower number that goes before. The statute 
itself so provides. For clearly it would be absurd that the master of ten 
slaves might free five—the half, namely, of all he has; and then that the 
owner of twelve could free no more than four. But those that have more 
than ten, and not more than thirty, may manumit any number not excceding 
five, the number allowed to those that have but ten. (G. 1, 45, as restored.) 

And if a testator exceeds these limits, but arranges the names of the 
slaves he frees ina circle; then, since no order of manumission is found, 
none will be free. For the /exr Fufia Caninia annu's all such evasions. 
There are two special Sexat/us Consud/a that annul all the devices framed to 
evade that statute. (G. 1, 46, as restored ) 

To manumission not by will this statute does not apply at all. Those 
therefore that manumit by wiadicta, or census, or among friends (nter 
amicos), may free their whole household if there is no other ground to bar 
their freedom. (G. 1, 44.) 

The fex Fufia Caninia set fixed limits to the manumission of slaves by 
will. As this was a bar to freedom, and somewhat invidious in its distinc. 
tions, we have tesolved on its abolition. For it was inhuman enough that 
during his life a man might give freedom to all his household (unless there 
was some other ground to bar their freedom), but on his deathbed should be 
deprived of all such power. (J. 1, 7, pr.) 


Second, Involuntary Divestitive Facts. Freedom given to 


the slave by way of forfeiture to the master or reward to the 
slave. | 


@ 

I. When a sick slave was abandoned by his master and recovered, Claudius 
declared that the elave ghogd be free. (D. 40, 8, 2.) 

II. Justinian applied the same remedy ‘when the master exposed an infant slave. 
(C. 1, 4, 23; Nov. 153.) 

IIT. When% female slave, sold under a condition that she should not be made a 
prostitute, was let out by her®master for that purpose, her former master could 
demand her freedom. (VD. 40, 8,7.) Theodosius and Valentinian (a.p, 428) extended 
this relief to every case where the slave was made a prostitute against her will. (CU. 
1, 4,12; C., 4, 14,) 

IV, A master who maliciously allowed a freeman to marry his female slave under 
mistake forfeited his slave. (Nov. 22, 11.) 

V. Slaves of heretics, or pagans, or Jews, by accepting Christianity, were 
released from slavery ; and even if the masters followed them, an were admitted into 
the Church, they were not allowed to take back their slaves. (C. 1, 8, 56, 3.) 

VI. A slave who disclosed the assa-sin of his master was regarded as @ freedman 
of his master (libertus orcinus). (D. 40, 8, 5; C. 7, 13, 1.) 

VII. Constantine enacted that a slave who procured the conviction of coiners of 
bad money should be free, and that the imperial exchequer should cumpensute their 
masters, (C. 7, 13, 2.) 

VIII. He also gave a slave liberty who disclosed a rape that had boen concealed 
or compromised. (C. 7, 13, J.) 


REMEDIES. 


A. REMEDIES IN RESPECT OF RIGHTS AND Detiges. (a.) Ricrts of THR MaagrEr. - 
As between the slave and m-ster there were no actions; but the Prefect of the 
city heard complaints made by slaves against their master when they were left 
without sufficient food, or ill-used. (DPD. 1,12, 1,1; D. 5, 1, 53.) In some cases of 
misconduct the master was obliged to sell the slave ; in others, the slave was forfeited 
and acquired his freedom. 

As against third parties, in addition to the usual actions for delicts (actio furti, 
vi bonorum raptorum, damui injuria, injuriarum)}, two remedies are specially appli able 
to slaves. 

1. Actio de servo corrupto. 

1°. By whom could the actio de servo corrupto be brought ? 

The owner, at the time the wrong was done, had the action, even when the slave 
was in pledge (D. 11, 3, 14, 4), and it was not extinguished by the manumixsion of 
the slave. (D. 11, 3, 5, 4.) 

9°, The measure of damage. The damages are double the amount of the deprecia- 
tion in the value of the slave (D. 11, 3, 5, 2), and of whut the slave carried 
off. (I. 11, 3,10.) It was the duty of the judge who heard the cause to estimat:: 
how much that was. (D. 11, 3, 14,8.) ‘Thus the compensation or penalty paid hy 
a master for a wrong done by a slave may be recovered from the person who has 
corrupted the slave— that is, induced him to do the wrong—whether such person bas 
benefited by it or not. (D. 11, 3, 14.7; D. 11, 3, 10.) 

3°. Although of Praetorian origin, the action is perpetual, not témporary. (Dv. 11, 
3, 13. pr.) 

4°. It may be brought by the heirs of the owner, but not against the heirs of the 
wrongdoer, because a penal action never lies against the heirs of a wrongdoer. (D. 1), 
8, 13 pr.) 

Special procedure in regard to fugitive slaves. Besides the edict of the Prator 
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servo corrupto), a Senatus Consultum imposed a fine for harbouring fugitive slaves 
(D. 11, 4, 1, 1); and Constantine enacted that he who did so must return the slave 
with another of equal value, or 20 solidi. Masters in seagch of fugitive slaves must 
btain written authority from the Emperor to the magistrates, who thereupon were 
liable to a penalty of 100 solidi if they did not give tyeirghelp. (D.11, 4, 1, 2.) 
Whoever apprehended a fugitive slave w& bound to deliver him up to the municipal 
magistrates, or other public officer. (D. 11, 4,1, 3; D. 11, 4,1,6.) Mere fugitation 
was not treated by the law as a crime, unless the slave passed hinwelf off as free 
(D. 11, 4, 2), or was caught trying to escape to a forf@gn country. (C. 6, 1, 3.) 


(Bs) Duties oF THE MasTER—nozalis actio. 
‘1. Origin. 

Noxales actiones have been established both by statutes and by edict. By 
statutes, as for theft by the XII Tables,! and for damnum injuria by the lex 
Aguilia. By the Pretor’s edict as for zmjuria and robbery. (J. 4, 8, 4; 
G. 4, 76 ) 

2. Damages. 

A master sued in a moxalis actfo on account of his slave may free him- 
self by surrendering the slave (zoxae dedendo) to the plaintiff. Such a sur- 
‘render is a final transfer of all his rights as master. If, however, the slave 
‘can find money to compensate the new master to whom he is surrendered 
for the damage (damnum) sustained, then by the Preztor’s help, even against 
the new master’s will, he gains his manumission. (J. 4, 8, 3.) 

If thercfore the judge is trying a zoxa/is actio, and if it shall appear that 
judgment must be given against the master, it is his duty to give it in the 
following form :—Publius Maevius I condemn to pay to Lucius Titius ten 
auret, or to surrender the offender (woxam dedere). (J. 4, 17, 1.) 


3. When the master affirmed that the slave was not under his control ( potestas), the 
Pretor gave an election to the plaintiff, either to compel the defendant to declare upon 
oath that the slave was not under his control, and that he had not parted with the 
control to defeat the plaintiff, or to accept an action not involving the surrender of the 
slave (norae deditiv). (D. 9, 4, 21,2.) If the defendant will not take the oath, it is the 
same as if the action were undefended (D. 9, 4, 21, 4) ; but if he swears, he is relieved 
until such time as the slave comes under his control. (D. 9, 4, 21, 6.) 

4. If the master did not deny control over the slave, whether he produced the slave 
or not, the action proceeded. If theslave was absent without the fault of the master, 
the latter must defend the action, and give security to produce him when he returns, 
(D. 2, 9, 2, 1.) 

B. REMEDIES IN RESPECT OF THE INVESTITIVE Facts, or the procedure to be adopted 
by a master in claiming his slave. 

I. The action by which a person claiming to be the owner, or to have an interest in 
another as a slave, demanded that he should be given up to him, was called a lileralis 
oausd. 

1. This action might be brought not only by a person claiming as owner, but by any 
one who had an interest in the work of the alleged slave as a fructuarius. (D. 40, 12, 
8, pr.; D. 40, 12, 12, 5.) 

2. By the law, of the XII Tables, the person claimed as a slave could not 
defend himself, but must be represented by a friend acting as defendant, who was 
called the claimant for freedom, adsertor libertatis. (C. Th. 4,81.) ‘he adsertor took 
up the defence at his own risk, and was obliged to find security for the delivery of 


1 Si servus furtum faxit noxamve nocuit. (D. 9, 4 2, 1.) 
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the real defendant to his master, if the suit should he so decided. If he failed, he paid 
the costs. On the other hand, the person claiming the slave paid a penalty if he 
failed. (Paul, Sent. 5, 1, &) In three cases Theodosius provided that the defendant 
might appear without an adsertor when he had been in possession of freedom for twenty 
years, or had held a pubic ice, or had lived openly in the same place with the person 
clsiming him as slave. (C. Th. 4,8, 5.) Yinally, Justinian abolished the office of 
adsertor, and allowed a person, whether claimed as a slave or claiming to be free, to 
be sued or to av in his own name, He provided, moreover, that a person living in 
freedom, whom it was sought to feduce into slavery, could act by a procurator ; but a 
person in slavery must appear and sue on his own behalf. (C. 7, 17, 1.) 

8. An action could not be brought more than once by the same claimant against 
the same defendant (©. 7, 16, 4), but the judgment in favour of the defendant did 
not prevent a new claimant bringing an action (D. 40, 12, 42); for of course, although 
the first claimant was not his master, another might be. 

4. Prescription. If the person enjoying liberty knows that he ia a slave (dolo 
malo in possessione libertatis est), there is no limit to the time during which be may 
be claimed by his owner. But if he has for twenty years been free, without knowing 
that he was a slave (Lona fide in posscssione libertatis), his liberty cannot be challenged. 
(C. 7, 22, 2. 

5. Until the suit is decided, the defendant retains his liberty, if he enjoyed 
liberty when the suit was begun. (C. 7,16, 14.) This was the principle vivlated by 
Appius Claudius, when he ordered the daughter of Virginius to be given, for interim 
custody, to one of his own minions. 

6. Punishment for a malicious questioning of one’s liberty. A claimant that has 
reischievously and without reason attacked the freedom of any one, ix liable to an 
action for damages, actio injuriarum or de calumnia, (UC. 7, 16. 31.) He might also 
be punished with exile. (D. 40, 12, 39, 1.) 

7. The burden of proof. The presumption of the Roman law was nut in favour of 
liberty nor against it, but in favour of the state in which the alleged slave was (sine 
dolo malo) at the time the action was brought. In order, therefore, to determine upon 
whom the burden of proof lay, it was sometimes neccssary to institute a previous 
inquiry into the condition of the slave before the suit began. If the alleged slave had 
been free, but at the time of the suit had been seized by violence, and kept by the 
alleged master as a slave, the slave was regarded as free, and the master must prove 
that he was owner. If, on the other hand, the slave escaped and hid hima f for 
some years, and, when the master found hit, denied his status; upon proof of those 
facta the slave would be required to prove that he was tree. (D. 40, 12,7, 5; D. 
40, 12, 10.) 

o. Remepres 1n Respecr or THE Divestitive Facts. 

I. Liberalis Causa. This is the same action as the former, but the position of the 
parties is reversed ; the master of the slave is now the defendant. 

1. Prior to Justinian, this action must be brought by the claimant for freedom, 
adsertor libertatis ; but Justinian gave the action directly to the person claiming free- 
dom. It might also be brought by the father of the alleged slave, even against the 
wishes of the latter. (D. 40, 12,1, pr.) Children could bring the suit in behalf of parents, 
also irrespective of their wishes, on the ground that it was a disgrace to the children 
for their parents to be in slavery. (D. 40, 12, 1, 1.) Cognates (D. 40, 12, 1, 2) apd 
illegitimate children (D. 40, 12, 3, pr.) enjoyed the same privilege. ‘Ibe defendant 
was the person who set up any interest in the claimant as a slave. 

2. If the person claiming freedom is living with the defendant as his slave, the 
action must be brought in the place where the master lives. (C. 3, 22, 4.) 

3. The suit for freedom wight be brought oftener than one (C. 7, 17, 1), but nos 
unless some new ground had arisen in suppurt of the claim. (D. 40, 12, 25, I.) 

4. There is no prescription against freedom (C. 7, 22, 3) ; and, therefore, however 
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long # person had been in slavery, he was not précluded from asserting his freedom. 
Another rule tended to favour liberty. After a person had been dead five years, it 
was not permitted to challenge his status, with # view go degrade him, but it was 
allowed to show that his status was higher. Thus if he died a slave, it could be 
aworn after five years that he was really freeborn : but if H@ died free, it was not allowed 
after that time to prove him to be a slave. This rule was introduced by Nerva. 
(D. 40, 15, 4, pr. ; D. 40,15, 1,4; D. 40, 15, 3.) 

II. Special remedies for bequests of liberty on trust—Fideicommis&sa. 

The person who was bound by will or codicils tofmanumit a slave, might refuse to 
do so, or might evade summons to a court of law, and thereby delay or defeat the 
benevolence of the deceased. This inconvenience was removed by the following 
enactments :—1. The Senatus Cunsultum Rubrianum (temp. Trajan) gave the Preetor 
power to declare a slave free, if the person who ought to manumit him was summoned 
and refused to appear. (J). 40, 5, 26, 7; C. 7, 4, 5.) 

2. The Senatus Consultum Dusumianum (temp. Trajan, or not later than Antoninus 
Pius) gave the same remedy when the person was summoned, but had a good excuse 
for non-attendance, (D. 40, 5, 51, 4.) 

3. The Senatus Consultum Vitrasianum (temp. Hadrian or Antoninus rather than 
Vespasian) extended the remedy to the case where the delay was caused not by 
the person required to manumit the slave, but by the incapacity of a co-heir. (D. 40, 
5, 80, 6.) 

4. The Senatus Consultum Juncianum enabled the Prietor to decree liberty where 
the slaves ordered to be manumitted did not belong to the testator. (D. 40, 5,28, 4.) 

Finally, Marcus Aurelius states that no incapacity or default of the person whose 
duty it is to manumit the slaves shall prejudice their claim to freedom, (D. 40, 5, 
40, 16.) 

The intennict de libero homine exhibendo. This interdict is enforced only when 
there is no question as to the status of the freeman whom it is songht to liberate 
from illegal detention, (D. 48, 29, 3, 7.) The word to produce (exhibere) signifies 
to bring the person asked into court, so that he may be seen and touched. (D. 43, 
29, 8, &) The order was to produce the free person whom you wrongfully detain. 
(D. 43, 29, 4, pr.) Quem liberum dolo malo retines, exhibeas. (D. 48, 29,1, pr.) This 
order is peremptory, and must be at once obeyed. (D. 43, 29, 4, 2.) 1f the defendant 
is condemned, but rather than produce the person whom he wrongfully detains, pays 
the sum named as damages, the plaintiff or anyone else can at once bring a new 
interdict, carrying a repetition of the damages, and this may be repeated until the 
person is actually produced. (D. 43, 29, 3, 13.) 


APPENDIX. 


In this work no place is assigned to the rights of citizenship 
as a distinct topic in Roman law. The proper place for that 
subject would be a chapter preliminary to the general body of 
the work. But such a chapter has not been inserted, partly 
from reasons &f convenience, and partly because, in the time of 
Justinian, questions regarding citizenship had practically ceased 
to exist (see p. 30). In the time of Gaius, however, the rules 
for determining questions of that kind were still of importance, 
and the following passages may be considered as illustrations of 
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Paha from fire and water was the old republican forin of banishment. The 
object was to compel the citizen to withdraw himself, and to avoid the danger of 


drawing down on the city the anger of sume deity, in consequence of driving a wor- 
shipper from his altars. 


Again, if a woman that is a Roman citizen and pregnant is made a slave 
under the Senatus Consultum Claudianum, for having intercourse with a 
slave belonging to another despite the master’s warnings, then in this case 
many draw a distinction, and hold that her offspring, if conceived in lawful 
matriage, is a Roman citizen; but if not, a slave, and the property of the 
master that now holds the mother as a slave. And again, if an alien conceives 
not in lawful marriage, and thereafter becomes a Roman citizen before child- 
birth, then her child is a Roman citizen. But if the father is an alien to 
whom she is united according to alien statutes and usage, it seems from the 
Senatus Consultum passed at the instance of the Jate Emperor Hadrian that 
the offspring is an alien, unless the father too has gained the Roman citizen- 
ship. (G. 1, 91, 92.) 

The rule just stated, that ifa female Roman citizen marries an alien the 
offspring is alien, is one that holds good even when there is no conudtum 
between the parties. This was already accomplished by the dex Afinicea [ot 
uncertain date], which provides also that if a male Roman citizen marries an 
alien woman with whom he has no conudbium, the offspring of their inter- 
course js an alien. In the former case the statute was needed, for otherwise, 
since there was no conubium between the parents, the child would, by the 
rule of the us Gentium, follow the mother’s condition, not the father’s. But 
the part that ordains that a child whose father is :«. Roman citizen and its 
mother an alien, is itself an alien, brings in nothing new ; far even without 
that statute this would be so by the rule of the Jus Gentium. (G. 1, 78, as 
restored.) 

Nay, even the offspring of a Latin woman and a Roman citizen follows 
its mother’s condition; for to this case the /ex Minicia docs not refer. 
True, indeed, it embraces not only aliens, but also so-called Latins. But 
the Latins it refers to are Latins in another sense—Latins forming distinct 
peoples and communities, who were in fact aliens. (G. 1, 79.) 

And on the same principle conversely the offspring of a Latin father anda 
female Koman citizen is a Roman citizen. Some, however, thought that if 
the marriage were contracted under the Jer Alia Sentia the offspring would 
be a Latin. Because seemingly in that case the dex Lita Sentia and the 
lex Funia [Norbana] gave conubium between the parties ; and the effect of 
conubium always is that the offspring follows the father’s condition. If 
however, the marriage were otherwise contracted, then they thought the 
offspring would by the Tus Gentium follow the condition of the mother. In 
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our day this matters nothing. For the rule in use is declared by the Senatus 
Consultum passed at the instance of the late Emperor Hadrian, that in any 
case the son of a Latin father and a female Ror@an citizen is a Roman 
citizen. (G. 1. 80.) , 

And in agreement with this, a ezcfus Constiitum of the same reign 
declares that the offspring of a Latin father and an alien mother, as also, on 
the other hand, of an alien father and a Latin mother, is to follow the condi- 
tion of the mother. (G. 1, 81.) 6 


Statutory Exceptions. 


We ouzcht to observe, however, whether there are any cases in which the 
rule of the Fus Gentium is changed either by a statute, or by a decree having 
the force of a statute. (G. 1, 83.) For instance :—Under the Senatus 
Consultum Claudianum a female Roman citizen that has intercourse with the 
slave of another with the master’s consent, can herself by covenant remain 
free while her issue is a slave. For the agreement between her and the 
master of the slave is by that Sezatus Consulfum made valid. But afterwards 
the late Emperor Hadrian was moved, by the injustice of the case and the 
anomalous nature of the law, to bring back the rule of the Hus Gentium , 
and thus, since the woman remains free, her offspring too is free. (G. I, 84.) 

And again, by the /ex Latina, the offspring of a female slave and a freeman 
might be free. For that statute provides that if a man has intercourse with 
another's slave in the belief that she is free, then the offspring, if males, are 
free ; but if females, belong to the woman’s master. But in this case too the 
late Emperor Vespasian was moved by the anomalous nature of the law to 
bring back the rule of the Zus Geniium. And thus inall cases the offspring, 
even if males, are slaves of the mother’s owner. But that part of the same 
statute remains untouched which provides that the offspring of a free woman 
by another's slave, whom she knew to be a slave, are slaves. ‘Therefore 
among those that have no such statute, the offspring, by the 7us Gentium, 
follow the mother's condition, and are therefore tree. (G. I, 85, $6.) 


Il.—PATRIA POTESTAS. 


DEFINITION. 


The Patria Potestas is the name for the rights enjoyed by 
the head of a Roman family over his legitimate children. (D. 
50, 16, 215.) 

The potrstas could be enjoyed only by Roman citizens, and 
thus the loss of citizenship involved the loss of the potestas, 
Slaves who, on being manumitted, became Roman citizens, 
and were married, acquired the potestas over their children 
born after the manumission. 


NATURE OF POTESTAS. 


We have fpofestas over our children by a regular marriage begotten. 
The jus potestatis that we have over our children is peculiar to Roman 
citizens. For no other®people have such power over their children as we 
have. This was Pace ee by the late Emperor Hadrian in an edict he put 
forth regarding those that asked from lim Roman citizenship for themselves 
and their children. Nor am I unmindful 
believe that children are in the 
G. 1, 55.) ° 


The statement of Gaius that such a power as tho patria 
potestas was unknown except among the Romans and Galatians, 
correctly represents the belief of the Roman jurists, but does 
not correctly represent the fact. A similar power is found 
among many other nations of antiquity. Maine’s Ancient Law, 
135. “The heir, as long as he is a child, differeth nothing from 
a servant though he be lord of all.” Galatians iv. 1. 

The powers enjoyed by a father over his children were 
identical with those that a master possessed over his slave. 
But this statement is subject to a very important qualification. 
Within the domain of private law, a son was scarcely to be 
distinguished from a slave; but in the sphcre of public rights 
and duties the son was free and independent. ‘The State had 
the first claim on its citizens, and where its demands intervened 
the paternal despotism was excluded. (D. 1, 6, 9.) Thnsa 
son could be elected magistrate, although he could not marry 
without his father’s consent; and he could act as tutor even 
against his father’s wishes, because the office of tutor was a 
public duty. (D. 36,1, 13, 5; D. 36,1, 14, pr.) In the same 
way a son could act as juder or judicial referee even to his « wn 
father. (D.5,1,77; D.5, 1,78) Aguin a son elected Consul 
could himself superintend the ceremony of his own emancipation 
from tle potestas. (D. 1, 7, 3.) 

Within the sphere of private Iaw, however, the position 
of a son is strictly to be compared with that of a slave. To 
what extent the comparison is in favour of the son, will appear 
by a consideration of the essential characteristics of the potestas. 

1. During the Republic, a son was as incapable of possessing 
property as a slave. All his labour, all that he acquired, 
became the property of his father. The steps by which this 
rigorous incapacity was modified, will be enumerated in their 
place under the Jaw of Property. (See Peculium.) It may, 
however, be here mentioned that the Roman father seems to 
the last to have enjoyed the right of selling the labour of those 
under his potestas. (Paul, Sent. 5, 1, 1.) 


that the people called Galatae 
potestas of their parents. (J. 1, 9, pr. 23 
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2, The supreme power of life and death ie specially mentioned 
in the laws of the X[I Tables as belonging. to the paterfamilias. 
We may regard this power as an aspect of the general right of 
property,—the right, as it is eypressed, offdvuing what one likes 
with one’s own; and such was, to some extent at least, the 
arpect in which it presented itself in the earliew periods of 
legal history. But another view mifgled with this debased 
conception of paternal authority—the view, namely, that the 
despotic authority of the paterfamilias bore the character of 
patriarchal jurisdiction rather than ownership. Seneca calls 
the paterfamilias a domestic judge (judex domesticus), (Con- 
trovers, 2, 3), and domestic magistrate (magistratus domesticus) 
(De Benef. 3, 2). Be that as it may, the right to kill his off- 
spring undoubtedly belonged to the Roman father during the 
Republic. 

The power of life and death included all minor inflictions of 
pain. The paterfamilias could imprison a refractory son for days 
or months or years, according to his sole arbitrary pleasure, 
even althongh the son had enjoyed the highest honours of the 
State. The paterfamilias could flog his children with any 
degree of severity, and could bind them in chains and send 
them to work like convicts in the fields. (Dion. Hal. Antig. 
Rom. 2, 27.) 

To these harsh rights there was, according to Dionysius 
Halicarnassus (Antig. Rom. 2, 51), w humane and intéresting 
exception. Romulus, he says, made a law to the effect that 
his subjects should not expose any male children, or their 
firstborn female child, unless such children were, in the opinion 
of five neighbours, so deformed that they ought to be killed. 
An offender against this law was subject, in addition to 
other penalties, to the forfeiture of half his property to the 
State. Heineccius refers to this passage without compre- 
hending its significance. It has been pointed out to me by Mr 
John M:Lennan (the author of that ingenious and admirable 
work on the earlier stages of social development, Primitive 
Marriage) as “a fine example of good old savage law.” Infanti- 
cide is an almost universal practice among savages, and receives 
ite first customary check by the rule that forbids the destruction 
of the males and eldest female. The reason why only the eldest 
female enjoyed the benefit of the exception, is to be sought in 
the small value of women to a savage community. As a rule, 
savages prefer to steal their wives instead of rearing them. 


NATURE OF POTESTAS. 


This law, then, ascribed to Romulus, is an indication, and not 
the only one, that the customary law of the Romans, as embodied 
and fixed in the Jaws of the XII Tables, was not really the 
beginning of Roman‘law. It gives us a glimpse of an eurlier 
and forgotten stage of development leading back to a far-off 
state of savagery. According to Cicero (De Leg. 38) this law 
of Romulus was transferred to the XII ‘Tables; but in spite of 
that, it remained as a tradition among a people that had for- 
gotten its origin and meaning, and we are assured by various 
writers that the practice of infunticide was common even down 
to the Empire. 

The exercise of the extreme power of killing is not unknown 
to the readers of Roman history, and it was not until the 
time of Constantine that an exercise of the ancient right 
of slaying was declared to be murder. Before his time, 
however, the cruelty of patresfumilias had been rebuked and 
restrained. 

In the time of Trajan, a father having been guilty of gross 
cruelty to his son was compelled by that Emperor to 
emancipate him, and was deprived of all share in his in- 
heritance. (D. 37, 12, 5.) A similar case occurred under 
Hadrian. A father, while hunting, killed bis son, aud was 
punished by deportation to an island. He was stigmatised as 
exercising the right of a robber rather than the right of a father, 
and yet he had received what must be considered severe pro- 
vocation, the son having committed adultery with his step- 
mother. (D. 48, 9, 5.) In the year A.D. 228, the Im veror 
Alexander treats the right of life and desth as obsolete, and 
states that if the father wished to impose more severe punish- 
ment on a child than simple flogging, he must apply to the 
highest judicial authority, the President of the Province, for 
his sanction. (D. 48, 8,2.) Finally, in a.p. 318, Constantine 
enacted that if a paterfamilias slew his son, he should suffer the 
death of a parricide ; ie. be tied up in a sack with a cock, a 
viper, and an ape, and be thrown into the sea or a river to be 
drowned. (C. 9,17, 1.) In ap. 374 an enactment of Valen- 
tinian, Valens, and Gratian made the exposure of infant chil- 
dren a crime, thus imposing upon parents an obligation to rear 
their offspring. (C. 8, 52, 2.) 

3. The right of selling their children belonged to the father 
who had the potestas. “ Over his lawful children let him have 
the power of life and death and of sale, If the father thuce 
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sells the son, let the son be free from tho futher.”* The child 
who was sold did not, however, become a glave. (C. 8. 47, 10; 
Paul, Sent. 5, 1,1.) He was held in mane, (See Mancipium.) 
From this state, a son volungarily sold By his father, was re- 
leased by enrolment on the census, even without the consent of 
the person who had him tn mancipio. (G. 1, 140.) ¢ A son thus 
relieved from mancipium fell back into the potestas of his father, 
and but for the restriction of the XII Tables to three sales, 
the process might have been repeated indefinitely. 

Tradition ascribed to Numa Pompilius a restriction on the 
power of sale, to the effect that if a paterfamilias sanctioned the 
marriage of his son, he could not afterwards sell him. (Dion. 
Halicar. Antig. Rom. 2,28.) By the XII Tables a repetition of 
the sale of a son for the third time operated as a forfeiture 
of the potestas. By what steps we know not, but almust at 
the earliest period of legal writing, the power of sale was 
obsolete, and made use of only in fictitious legal proceedings. 
Diocletian and Maximian state as clear law, that a sale, gift, or 
pledge of a son by his paterfamilias was wholly void; and even 
although the purchaser honestly believed that the child was a 
slave, still he took nothing by the purchase. (C. 4, 43, 1.) 
Paul (Sent. 5, 1, 1) tells us that if a creditor knowingly 
accepted a free person as a security for a debt, he was liable 
to deportation. Afterwards Constantine permitted parents 
suffering from extreme poverty to dispose of their new- 
born children (sangutnolenti), and the purchaser was entitled 
to the benefit of their services; but he reserved the right 
to the father, or any other person to redeem the child 
by payment of money, or giving a slave in exchange. (C. 4, 
43, 2.) 

These details illustrate the gradual progress of a rational 
conception of the position of parent and child. At first, the 
father is despot or owner; he has all the essential rights of 
ownership, the right to use the son’s serviccs, the right to part 
with them, the right to destroy ; but gradually those rights are 
limited ; the father ceases to be the proprietor, he becomes the 
natural protector and guardian of his children. Such was the 
tendency of Roman law, although, as appears from the latest 
law, it never went so far in the direction of giving indepen- 


*The words of the XII Tables are, ‘‘ Endo liberis justis jus vite necis venum- 
dandique potesias et esto. Si pater flium ter venumdtt flius a patre liber esto, 
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dence to the child, as is now considered necessary in all 
civilised nations. 

4, It followed thag no action for damages could lie at the 
suit either of son i, Se against the other. 


But if a son does a wrong (axa) to his father, or a slave to his master, 
no action arises. For between me and a person in my fofestas no 
obligation arises. And thepfore if he passes into another's pofestas, or 
becomes his own master, neither against him nor against the man in whose 
potestas he now is can there be any action. And hence this question is 
raised :—If another’s slave or son wrongs me, and thereafter comes under 
my fulesdas, does the action fall through, or is it only in abeyance? The 
teachers of our school think that it falls through, because under the new 
circumstances the action cannot be sustained ; and consequently, although 
he passes out of my Jofes/as 1 can bring no action. The authorities of the 
opposing school think that as long as he is in my fofestas the action is in 
abeyance, since I can bring no action against myself, but that when he 
passes out of my Jofes/as, then the action revives. (G. 4, 78.) 


It was the existence of the potestas that determined the legal 
constitution of a Roman family, so artificial as it seems to us, 
as indeed it did to the jurisconsults of the Empire. The Roman 
family cannot be defined as consisting of parents with their 
children; it was composed of those persons who were subject 
to the potestas of the same individual, whether they were his 
children, grandchildren, great-grandchildren, or entirely uncon- 
nected with him in blood. Hence achild who had been emanci- 
pated from the potestas was at first, from a legal point of view, 
no member of the family, while a stranger mtroduced by 
adoption was regarded to all intents and purposes as the off- 
spring of the head of the family. So far was this view ca -ried 
that the conception of blood relationship was submerged in that 
of persons living under the same potestas. A sister who was 
married into another family, and placed under a different 
potestas, was looked on as no longer related to her brothers 
for any legal purpose. The history of Roman law discloses 
a series of changes by which the Koman family was brought 
nearer and nearer to the modern point of view. 

Next comes another division of the law of persons. For some persons 
are sut jurts, others alteni juris. And again, of those aézenit juris, some are 
in the fotestas of parents, others in the fofestas of masters. Let us look then 
to those that are alient juris, for if we know who they are,“we shall at the 


same time understand what persons are sui juris. And first, let us treat of 
those that are in the fotes‘as of masters. (J. 1, 8, pr.) 


Sui juris. A person not subject to any of the three forms of authority already 
deacribed, or to be described, potestus, manus, mancipium, was said to be sus jurv, 
N 
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The phrase sui juris does not signify that a person had arrived at any age of legal 
majority. A child just born, if not under the potestas of the father, was sui juris. 

Alient juris. A person under any one’s potestas, manus, or mancipium, was said to 
be alieni juris. 

Paterfamilias. This word is sometimes employed in agvide sense as equivalent to 
sui juris. A person sui juris is called @paterfamilias, even when under the age of 
puberty. (D.1, 6,4.) In the narrower and more common use, a paterfamilias is 
anyone invested with potestas over any person. It is thus as applicakle to a grand- 
father as toa father. (D. 50, 16, 201.) In this sens the word paterfamilias is used 
throughout this chapter. 

Filiusfamilias (son), filiufamilias (daughter). These are the co-relative terms to 
paterfamilias, and signify any peraon, male or female, who is under the patrta potestas 
of another. A grandson may therefore be properly designated jiliusfamilias, and his 
grandfather, under whose power he is, his paterfamilias. (D. 50, 16, 201.) 

Materfamilias. At first, probably, materfumilias signified a wife under the manus 
of her husband, and was thus the equivalent of filiafamilias rather than of puterfamilias. 
A married woman not under the manus of her husband was distinguished as matrona. 
(Aul, Gell. 18, 6.) At a Ister period, materfamilias was sometimes employed as 
equivalent to paterfamilias in one of its meanings, and designated any female sui 
juris. (D. 1, 6, 4.) Materfamilias was also applied to any respectable woman, 
whether married or single, freeborn or a freedwoman, Character, says Ulpian, not 
birth or marriage, marks the materfamilias. (D. 50, 16, 46, 1; D. 43, 30, 3, 6; 
D. 48, 5, 10, pr.) 


RIGHTS AND DUTIES, 


A. Rights of paterfamilias. 
I. To exclusive possession of those under his potestas. 


Sometimes, too, freemen are the objects of theft (/urfim), as when a child 
in our folesfas [a wife in our manus, or even a debtor assigned (adjudicatus) 
to me by a court, or a hired gladiator (aucforatus)| is carried off by stealth. 
(J. 4,193 G. 3, 199.) 

II. ‘To exclusive use. It has been already pointed out (p. 2) 
that a father could bring an action for damages for injuries 
suffered by his son through the negligence of a defendant. 

III. An injuria to a child in the power of his father is an 
injury to the father. 


A man may suffer an injuria, not only in his own person, but also in those 
of his children 7a fofestate, and of his wife [although not held ‘” manu]; 
for this opinion has on the whole prevailed. And therefore, if you wrong 
my daughter, Titius’ wife, an actio tnjurtzrum lies against you, not only in 
my daughter’s name, but also in the name of me the father, and of Titius the 
husband. But, on the other hand, if an zxjurva is done to a husband, the 
wife cannot bring an actio injuriarum. For wives ought to be defended by 
husbands, not husbands by wives. An actto injuriarum may also be brought 
by a father-in-law on behalf of his daughter-in-law, if her husband is in his 
potestas. (J. 4, 4,2; G. 3, 221.) 


The rights of children begin where the rights of slaves 
end. The utmost limit of legal security accorded to the slave 
was to give the master, not the slave, an action for serious 
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harm done to the slave. But a child in his father's power 
could suffer an injuria altogether apart from any disrespect 
intended for his fafher, although the latter alone could bring 
an action for the Appropriate, penalty. Whether, at some 
earlier period, the son was in the same position as the slave, is 
a matter af conjecture; but when the written records of law 
appear, the son is tre&ted altogether us a freeman, although 
with an incapacity to enforce his rights. His futher alone had 
the power of compelling the wrongdoer to pay compensation. 
But every injury to the son was regarded also as an injury to 
his father, and therefore two actions might be brought—one for 
the injury to the father, the other for the injury to the son. 
The damages in each action were fixed in accordance with the 
dignity of the persons: if the son had the higher dignity, the 
heaviest damages would be obtained on his account. (D. 47, 
10, 30, 1; D. 47, 10, 31.) 

The rights of wives are complete, and they can also bring 
the necessary actions to vindicate their rights, unless they are 
in the manus of their husbands; for the manus over wives was 
the equivalent of the potestas over children. If a woman had 
not passed under the manus of her husband, which in later 
times she seldom did, she continued under the potestas of her 
father ; and hence, for a wrong done to her, both her husband 
and her father had each an action. (D. 47, 10, 18,2.) The 
husband had an iuterest in the modesty of the wife, the father 
in the good name of the daugliter. (C. 9, 35, 2.) 

It might, indeed, happen—so distinct were the groun is of 
injury—that no wrong might be done to the son, and yet 
through him a wrong be done to his father. The son might give 
his consent, and therefore no wrong would be done to him; but 
still the son’s consent did not wipe out the wrong to the father. 
Thus—if A sold B’s son with his consent, no wrong was done 
to the son; but nevertheless B had his action against A for the 
wrong done to him as father. (D. 47, 10, 1,5; D. 47, 10, 26.) 

Under certain circumstances, however, a son, while still in 
his father’s power, could himself bring an action for injury done 
to him. This was allowed under three conditions :—the father 
must be absent, or insane; he must have gone away without 
leaving any agent (procurator) authorised to bring the action; 
and the Pretor must have given his permission, after ascer- 
taining whether the son was likely to conduct the case properly. 
(D. 47, 10, 17,17; D. 47, 10, 17,11.) The Preetor says, “If to 
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him that is in another's potestas an injury is alleged to have 
been done, and he that has the potestas is not within the juris- 
diction, and no agent appears to act in His name, then, after 
ascertaining the facts of the case, to him thtt is alleged to have 
received the injury I will give a remedy. ao 

The son could not bring the action if the father were within 
the jurisdiction, and refused ; for the reason why the son was 
allowed to bring the action at all, was the assumption that the 
father, if present, would sue. Occasionally, when the father was 
at home, but of low character, and the son was respectable, the 
latter was permitted to sue in his own name. (D. 47, 10,17, 13.) 

The son also could sue if his father’s procurator neglected his 
duty. (D. 47, 10, 17, 15.) 

Paul, however, quoting the opinion of Julian, lays it down 
without qualification that a son can in his own name bring the 
actio injuriarum, the Interdict Quod vi aut clam, and the actiones 
depositi and commodati. (D. 44, 7,9.) But quaere, was the con- 
sent of the father necessary? Again, Tryphoninus says that a 
son could attack his mother’s will as inofficiosum if the father 
accepted a legacy under the mother’s will, and, therefore, could 
not impeach the will. (D. 5, 2,22, pr.) The disposition was to 
permit a son, even against his father’s wishes, to sue for wrongs 
touching his honour. 

When the son sued, he proceeded in his own name, not in 
the name of his father; and after he had brought his action, 
his father could not afterwards sue on his own account. 
(D. 47, 10, 17, 21.) Also, after the father’s death, if the son 
were relieved from the potestas, he could sue fur any injuria 
done to him. (D. 47, 10, 17, 22.) 

B. Duties of the Paterfamilias. 

J. At first a paterfamilias was responsible for his sons exactly 
in the same way as a master for his slaves, and could get rid 
of all liability by surrendering the wrongdoer. 

A curious question of form is discussed by Gaius. 


When a son is given up to be held 2 manctpio because of some wrong he 
has done (xoxali causa), the authorities of the opposing school think that 
he ought to be thrice conveyed by mancipation ; and this because of the 
statutory provision in the XII Tables, that no son shall pass out of his 


1Att Pretor. Si ei qui in alterius potestate erit, injuria facta esse dicetur et neque is 
tn potestate eat, praceens erit, neque procurator yuisquam existat qui co nomine agat ; 
Cnues coynita ipst qui injuriam accepisse dicetur judicitum dabo. (D. 47, 10, 17, 10.) 
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father’s power unless by three mancipations. But Sabinus and Cassius, and 
the rest of the authorities of our school, think that one mancipation is enough; 
for they believe that thegprovision in the XII Tables refers only to voluntary 
mancipation. (G. 4,79 


A son surrendered in mancipio was not a slave. He was 
bound to work for his new master, but was not apparently in 
other respects in the @tatus of slavery. (Servire actori debet 
non fit tamen servilis conditionis. Quintil., Inst. Orat. 7.) Also, 
by payment of the sum due as damages, the son could at any 
time be released. (Collat. Leg. Mos. -et Rom., 2, 3.) 

II. Disuse of noxal surrender. 


In old times, indeed, such surrenders were made even in the case of 
children, both sons and daughters. But later ways of thought have rightly 
judged that such harshness is abominable; and it has therefore fallen into 
entire disuse. For who could bear to surrender to another, for some misdeed 
{noxa) his son, and above all his daughter? Would not the father, through his 
son’s person, risk more than the son himself? While in the case of daughters 
a due regard to modesty forbids the practice. And therefore it is decided 
that slaves alone are liable to zoxales actiones ; while we find it often said in 
the older commentators that /47¢ /amidsas can be sued in person for their 
delicts. (J. 4, 8, 7.) 
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A. Acquisition of the potestas over a man’s own issue. 


I. We have fofestas over our children by a regular marriage begotten. 
(J. 1,9, pr.; G. 1, 55.) 

The offspring of you and your wife is in your fofesfas. And so, too, the 
offspring of your son and his wife. Your grandson (that is) and grandda: ghter, 
are equally in your fofestas, and your great-grandson and great-grand- 
daughter, and so on. Your daughter’s offspring, however, is not in your 
potestas, but in its father’s. (J. 1, 9, 3-) 

In order to contract regular marriages, and to have the children therein 
begotten under their Zofestas, Roman citizens must marry wives that are 
Roman citizens, or, at all events, Latins or aliens with whom they have conx- 
bium. For the effect of conubium is to make the children follow the father’s 
condition, and thus the sons become Roman citizens, and are in the father’s 
potestas. (G. 1, 56.) 

All that we have said of the son must be understood of the daughter also. 
(G. 1, 72.) 


It is at this point—as an investitive fact in regard to the 
potestas—that Gaius and Justinian treat of the conditions neces- 
sary toa legal marriage. The subject will be examined fully 
in treating of the relation of husband and wife. (Book II. 
Divis. IT.) 
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It sometimes happens that children not in their parents’ gozes¢as at birth, 
are yet afterwards brought under fotestas. (G. 1, 65.) 


II. A Latin freedman that has a childfa year old may, by 
petition, obtain a grant of the potestas over his child (annicult 
probatio). 

Therefore if a Latin, in accordance with the /er iia Serta, marries a 
wife and begets a son, whether that son is a Latin by a Latin wife, ora Roman 
citizen by a wife that isa Roman citizen, the father will have no Jotestas over 
him. But afterwards, by showing good grounds, he gains Roman citizen- 
ship, and his son as well. And from that instant the father’s Jofestas over 
the son begins. (G. 1, 66.) 

It is different with those that by the 7us Lat? obtain the Roman citizen- 
ship not only for themselves but for their children. For their children pass 
under their fofestas. And this right is enjoyed by some alien states, if only 
they have the Majus Latium. For Latium is either majus or minus. It is 
called majus when by holding a magistracy or post of honour in their own 
state men win the Roman citizenship, not only for themselves, but for their 
parents and children and wives. It is called 2zz2us when those only that 
actually hold the magistracy or post of honour attain to the Roman citizen- 
ship. And this distinction is set forth in many letters of the Emperors. 
(G. 1, 95, as restored.) 


The defects of the MS. leave the distinction between majus and minus Latium 
somewhat uncertain. 

Jus Latii. In tracing the development of Roman Law, we are at every point 
confronted with the fact, that it was a system confined exclusively to Roman citizens. 
Citizens alone had civil rights or duties ; citizens alone could sue or be sued. But by 
treaty with their neighbours, the Romans admitted aliens born to a share, greater cr 
less, of their civic rights. A distinction commonly made was between the privilege 
of intermarriage (conubium), which was the basis of the domestic or family law, and 
the privilege of acquiring property and making contracts (commercium), which was the 
basis of commercial intercourse. It was upon this distinction that the privileges 
scoorded to the inhabitants of Latium were determined. To them was granted com- 
mercium, but not conubium; with special facilities, however, for enabling them to 
acquire the full status of Roman citizens. By the lex Julia et Plautia de civitate 
(B.c. 89) the rights of citizens were extended to the whole of Latium, and henceforth 
the expression jus Latii ceased to have any territorial signification, and was conferred 
upon remote districts, as on Sicily by Julius Cesar, and on the whole of Spain by 
Vespasian. 

The exact position of a Latinus may be determined by the information given us 
regarding Lutini Juniani, who were manumitted slaves not allowed any greater rights 
than the old Latini. (See Book III. Div. II., Latini Juniani.) 


As far as regards making good a case of mistake, the age of the son or 
daughter matters nothing ; for on that point the Senzatus Consultum makes no 
provision, unless indeed the case put forward is that of a Latin man or woman 
married under the /ex £/za Sentia. Forno doubt then, if the son or daughter 
is less than a year old, the case cannot be made good. Nor am | unmindful 
that in a rescript of the Jate Emperor Hadrian it seems to be settled that to 
make good any case of mistake the son must bea year old. But we ought 
not always to regard a letter by the Emperor to a particular person as bring- 
ing in a general rule of law. (G. 1, 73, as restored.) 
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TIL, When a marriage is illegal in consequence of a mistake 
as to the status of one of the parties, upon proof of the error 
the potestas in certai} cases could be obtained. 


In those cases in which the mother’s not the father’s condition is followed 
by the offspring, it is abundantly plain that the father, even if a Roman 
citizen, can have no fofestas over it. And therefore we specially mentioned 
above that in certain cases where, through some mistake, the marriage was 
not duly contracted, the Senate steps in to remedy the defect in the mar- 
riage; and in that way often the son is brought under the father's pofestas. 
But if a female slave conceives by a Roman citizen, and thereafter by 
manumission becomes herself a Roman citizen before child-birth, although 
the offspring is a Roman citizen like his father, yet he is not in his father’s 
potestas. For the intercourse in which he was conceived was not regular 
ee ; nor is there any Seaatus Consudtum to make it quasi-regular.  (G. 
1, 87, 88.) 


1, The husband is a citizen; the wife is, at the time of 
marriage, supposed also to be a citizen, but is really a Latin 
(Latina), or alien (peregrina), or one of the deditetii. (kor 
dedititu, see Book II. Div. IL.) 


And again, if a Roman citizen marries a Latin or an alien wife through 
ignorance, believing her to be a Roman citizen, and begets a son, that son 
is not in his pofestas. For indeed he is not even a Roman citizen, but either 
a Latin or an alien—that is, of his mother’s condition. For no one follows 
his father’s condition, un'ess between his father and his mother there is 
conubtum. Buta Senatus Consultum allows him to make a yood case of 
mistake ; and then both the wife and the son come to be Roman citizens, 
and thenceforward the son is in his father’s foles/as. And the rule of law is 
the same if through ignorance he marries a wife that is one of the dedstitid ; 
except that the wife does not become a Koman citizen. (G. 1, 67.) 


2. Converse case. The wife is a citizen, but the husband 
is a Latin, an alien, or one of the «fedatatr. 


And again, if a female Roman citizen by mistake marries an alien, taking 
him for a Romen citizen, she is allowed to make good a case of mistake ; 
and so her son too and her husband come to be Roman citizens, and the 
son of course instantly passes under the father’s pofestas. The rule of law 
is the same if it is an alien she marries, taking him for a Latin coming under 
the lex Elia Sentia; for this case is specially provided for by a Seales 
Consultum. And so up to a certain point if she marries a dedttitius, taking 
him for a Roman citizen or a Latin coming under the der dita Sentia, 
except indeed that the dcdtfzfius remains in his own condition, and therefore 
the son, although he becomes a Roman citizen, is not bfought under his 
father’s fotestas. (G. 1, 68.) | 

3. Again, if a Latin woman marries an alien believing him to be a Latin 
coming under the Jer A-/ia Sentia, under a Senatus Consultum she can after 
the birth of a son make good a case of mistake. And so all become Roman 
citizens, and the son passes at once under his father’s potestas. (G. 1, 69.) 
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4. The same precisely is the rule of law if a Latin in mistake marries an 
alien woman believing her to be a Latin or a Roman citizen coming under 
the fex 2lia Sentia. (G. 1, 70.) 

5. And further, if a Roman citizen, in the belietfnat he is a Latin, marries 
a Latin woman, he is allowed, after the birth of a son, to make good a case of 
mistake, just as if he had married a wife under the /ex iva Sentia. Those 
too that, although Roman citizens, believing themselves to be aliens marry 
aliens, after the birth of a son are allowed by & Senatus Consultum to make 
good a case of mistake. And when this is done the alien wife becomes a 
Roman citizen, and the son, who also is an alien, not only comes to be a 
Roman citizen, but also is brought under his father’s Zotestas. (G. 1, 71.) 

6. Nay, an alien, too, that has married by mistake, is allowed to make good 
his case, as is pointed out by a rescript. Fora case actually occurred in 
which an alien married a female Roman citizen, she believing him to be a 
Latin coming under the fex 4a Sentia, and after the birth of a son obtained 
on other conditions the Roman citizenship. Then when the question was 
raised, whether he could make good a case of mistake, the Emperor Antoninus 
decided by arescript that he could, just as if he had remained an alien. And 
hence we gather that even an alien can make good a case of mistake. 
(G. 1, 74, restored.) 

From what we have said it is clear—(1) That if an alien marries a female 
Roman citizen, whether in mistake or whether she knows his condition, the 
offspring of that marriage is by birth an alien. (2) That if, however, it was 
by mistake that the marriage with him was contracted, this case can be made 
good under the Senatus Consultum, according to what we have said above. 
(3) That if, on the other hand, there was no mistake from first to Jast, but 
the female Roman citizen knew the condition of her husband, in no case is 
the status of the husband or son changed. (G. 1, 75, restored.) 


It is necessary to add that a grant of citizenship did not 
‘necessarily carry with it the potestas over children born before 
the grant. It has been observed that when a Latin freedman 
had a son not less than a year old, he acquired at the same 
time the rights of a citizen and of a gaterfamilias, With regard 
to aliens, Gaius says :— 


Ifan alien receive a grant of Roman citizenship for himself and his children, 
he has no Jotestas over the children unless they are expressly subjected to his 
potestas by the Emperor. And this is done only when the Emperor, after 
inquiring into the case, judges this best for the sons. And if they are under 
puberty or abroad, the inquiry is very searching and minute. All this is 
pointed out in an edict of the late Emperor Hadrian. Again, if a man whose 
wife is pregnant receives a grant of Roman citizenship both for himself 
and for her, although the offspring is, as we have said above, a Roman 
citizen, yet it is not in the potestas of the father. This is pointed out in a 
document under the hand of the late Emperor Hadrian. And therefore, if 
a man knows that his wife is pregnant at the time he is asking the citizenship 
for himself and his wife from the Emperor, he ought to ask the Emperor at 
the same time to allow him the fofestas over the child that is to be born. 

= Ty 93, 94-) 
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IV. LEGITIMATION (Legitimatio). It sometimes happens that children 
at the moment of their birth are not in the pofesfas of their parents, but are 
afterwards brought undegthe fofesfas. For instance, a natural son afterwards 
presented to the Curia ishubjected to the father’s Zorestas. A son, moreover 
begotten by a free woman, whom the father might have married, far as the 
laws were concerned, but with whom he only cohabited, is afterwards brought 
under the father’s Zotestas, if under a constitution of ours instruments of 
dowry are drawn up; and@even to others, if they are begotten by the 
Same marriage, our constitution makes a hke concession, (J. 1, 10, 13.) 


If the children were old enough to be able to object to the legitimation, their 
opposition was fatal. They could be brought under the potestas without their consent, 
but not against their will. Modestinus “inviti Alii naturales, vel emancipati, non 
rediguntur in patriam potestatem.” (D. 1, 6,11.) Celsus “vel consenticndo vel non 
contradicendo,” (D. 1, 7, 5.) 

1. Legitimation by subsequent marriage (legitimatio per sub- 
sequens matrimonium). 

Legitimation was the process by which children born to 
Roman citizens, not in a regular marriage, and therefore not 
under the potestas of their father, were brought under his 
potestas. Legitimation was confined to a single class of 
children (naturales liberi), the offspring of conenbinage. (For 
Concubinatus, see Book II. Div. II., Husband and Wife, Appendix.) 
Concubinage was a species of left-handed marriage, the differ- 
ence between which and marriage was, in law, inconsiderable. 
When persons exchanged the lower for the more respectable 
union, the act was allowed a retroactive effect, and the children 
born before the marriage were subjected to the potestas. 

Legitimation by subsequent marriage was first introduced by 
Constantine (A.D. 335), who enacted that if free-born concubines 
were married by the men with whom they cohabited, their 
children born before the marriage should be under the husband's 
potestas (sui ac legitimi). Zeno abrogated the law of Constan- 
tine (A.D. 476), reserving the rights of those free-born concu- 
bines who in a.p. 476 had children. (C. 5, 27,5.) Legitima- 
tion, after having existed for 141 years, was thus abolished, and 
the law continued in this state for 53 years, until Justinian 
(a.D. 529) revived and amplified the enactment of Constantine. 
Justinian pointed out that it was rather hard that the children 
born of a concubine after marriage should be legitimate to the 
exclusion of those born before, since it was the affection enter- 
tained for the offspring of the concubinage that induced the 
parents to marry. Putting together the laws made at different 
times by Justinian, the following may be stated as the con- 
ditions of legitimation by marriage:—The marriage must be 


202 POTESTAS. 


attested either by writing or by the settlement of a dowry 
(dos) ; it must have been preceded by concubinage as opposed 
to promiscuity, and during the sacs #2) there must have 
been no legal impediment to the marriage 6f the parties. (C. 5, 
27,10.) This last condition was necessary to prevent an evasion 
of the law, for otherwise persons that were prohibited from 
marrying could have lived in concubifiage, and, when the im- 
pediment was removed, legitimated their children by marnage. 
The woman might be a manumitted slave (libertina), (Nov. 
89, 8), or even a slave, if the property of the man, the mar- 
riage operating as a manumission. (Nov. 78, 3.) It was 
immaterial whether the father had or had not previously 
to the concubinage any legitimate children. (Nov. 89, 8; 
Nov. 12, 4.) 

2. Legitimation by making a natural child a Decurio.— Legiti- 
matio per oblationem curie. This is the first mode referred to in 
the text of Justinian. 

The Curia was to the provincial municipalities much what 
the Senate was to Rome. (C. 10, 31, 36.) The dignity of 
the Curia was hereditary (C. 10, 31, 44), and the only way of 
increasing its members was by co-optation. At one time the 
burdens of a member of the Curia so outweighed the privileges 
that election to it was considered a punishment. (C. Th, 12, 
1, 66 ; C. 10, 31, 38.) The Decurions were compelled to live 
in their cities (D. 50, 2, 1): they could not be soldiers or 
clergymen (C. 1, 3, 12); and they were forbidden to sell their 
lands without the concurrence of a judge as to the necessity 
of the sale. (C. 10, 33, 1.) As a bribe to induce men to add 
members to the Curia, legitimacy was given to their natural 
children. 

The first step was taken in A.D. 442. Theodosius and Valen- 
tinian enacted that those who offered their natural children to 
the Curia, or who gave a daughter in marriage to a decurio, 
should be permitted to give them during life or on their death 
the whole of their property. (C. 5, 27,3.) This narrow privi- 
lege was extended by Leo and Anthemius a.p. 470, who gave 
to those children the right of succession to their futher if he 
died without’ making a will. Justinian (Nov. 89, 2, 1) em- 
powered any one during his life or by his testament to make 
his natural sun a decurio, and legitimate. But this legitimation 
was vot thoroughguing ; it made the legitimated child for all 
purposes a legitimate child of its father, but gave it no cluims 
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_on any of his relatives. Its operation was therefore more 
restricted than the first kind of legitimation. (Nov, 89, 4.) 

3. Legitimation by Rescript of the Emperor ( per rescriptum 
principis) was introduced by Justinian (Nov. 89, 9) after the 
analogy of the Restitutio Natalium (see Book IL. Div. I., Freed- 
men.) That Novel authorised the Emperor to grant on the 
petition of a father a restript of legitimation, conferring on him 
the potestas over any of his natural children when he had no 
legitimate children, and when their mother was dead or un- 
deserving of marriage. 

4, By testament confirmed by the Emperor. In the case 
just stated, if the father during his lifo neglected to apply for 
a rescript, but intimated in his will his desire that his children 
should become legitimate, they were authorised to apply for, 
and obtain, the rescript of legitimation. (Nov. 89, 10.) 

do. ADOPTION.—Anastasius permitted fathers to adupt their 
natural children, and thereby obtain the potestas over them; 
but Justin took away the privilege; and his decision was 
followed by Justinian, who observed that it was a cruel in- 
justice to allow a father, by resorting to adoption, to super- 
sede his legitimate children. (Nov. 74, 3; Nov. 89, 7.) 

B. The acquisition of potestas over another’s children, 

Not only the children born to us (#a/ura/es) are, as we have said in our 
potestas, but those too that we adopt. (J. 1, 1, pr.; G. 1, 97.) 


Effect of Adoption. 

Adopted children, as long as they are held in adoption, are in the position 
of children born to us. But if emancipated by their adopted father, then 
neither by the civil law nor as far as regards the Privtor's edict are they 
numbered among his children. (G. 1,136.) And the same principle (applied 
conversely) governs their relations to the parent to whom they were born, 
for as long as they are in the adopted family, they are held to be outsiders. 
But if emancipated by their adopted father, then forthwith their case is the 
same as it would have been if they had been emancipated by their father 


to whom they were born. (G. I, 137-) 

A Roman family, from the legal standpoint, consisted of 
Head or Ruler, and of the persons subject to his absolute 
power. ‘he children of the Head of the family were not 
legally related to him unless they were in his POWs 5 while, on 
the other hand, persons unconnected with him in blood, were 
children for all legal purposes, if they had been brought 
under his power by the artificial tie of adoption. _ The 
family, as a legal unit, was based on the despotic authority of 
its head. There was doubtless a time, further back than the 
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___.. _. of Roman Law, when the legal was also the 

basis of the family ; when the only tie between man and 

was subjection to a common supefior. The nearer we 
get to the fountain-head of our civilfsation, the narrower 
in its scope appears to be the feeling of moral obliga- 
tion. At first no duty is recognised outside the circle of 
one’s family or clan; in a higher‘ stage, the city is the 
limit of social obligation ; to be a stranger (hostis) is to be an 
enemy; and even the most enlightened spirits of antiquity 
rose little above the prejudices of their time. Thus Plato, 
while proposing as a humane modification of the rights of the 
conqueror, that Greek should not enslave Greek, did not ven- 
ture to extend the indulgence to barbarians, that is, to all 
outside Hellas. In the more backward and primitive state of 
society, the one condition of safety was to be a member of an 
organised group. The family was such a group, and it has 
accordingly been suggested that the device of adoption was 
first introduced as a means of enabling outsiders to enter into 
& family, to share its sacred rites and enjoy its protection. 

But a consideration of the facts concerning adoption in the 
Roman law points to the explanation of that form of fictitious 
relationship in a different direction. It would rather appear 
from the indications presented to us in the records of law, that 
the primary object of adoption was to obtain an heir toa childless 
man, and that fictitious relationship was resorted to only as a 
substitute in the absence of descendants. In the most ancient 
form of adoption, the object appears clearly to have been to 
avoid the extinction of a family by the death of its head with- 
out heirs. Thus unmarried men could not adopt, nor even 
married men, unless they had no hope of children of their own. 
(Cicero pro Domo, 13, 15; D. 1, 7, 15, 2.) Adoption may be 
ranked as an earlier invention than the Will, both having 
originally the same or a similar object in view—to determine 
the devolution of an inheritance in the absence of the natural 
heirs. 

The oldest form of adoption was called arrogatio, and only 
persons swt juris could be arrogated. The later form has no 
other name than adoption (adoptio) ; it is the transfer of a per- 
son from the potestas of one man to that of another, and there- 
fore belongs to the class of transvestitive facts. 

There is this peculiarity in adoption [by the people’s authority (fer 
populum)| by the Emperor's divine wisdom (per sacrum oraculum), that if 
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has children in his potestas when he offers hims opted 
by arrogatio, not only is he himself subjected to the prehis pee pits % 
but his children too pass gnder the Botestas of the arrogator and stand in the 
place of grandsons. For@his reason the Emperor Augustus adopted Tiberius 
only after Tiberius adopted Germanicus, in order that as soon as the adop- 
tion aa place Germanicus should become Augustus’s grandson. (J. 1, 31, 
Ne Gi * 


I. The form of arrogation, 
1. The ancient form. 


Adoption takes place in two ways ; by the people’s authority _..._.- 
auctoritate) and by the power (cwferium) of the magistrate—the Prator, for 
instance. (G. 1, 98.) 

By the people’s authority we adopt persons saz juris. This kind of adop- 
tion 1s called avvogatio ; because, first, the man adopting is asked (rogatur), 
that is, questioned, whether he wishes the man he is going to adopt to be his 
legally recognised (justus) son; and then the man adopted is asked whether 
he will suffer that to be done ; and /as¢/y, the people are asked whether they 
order it to be done. (G. 1, 99.) 


The arrogation took place in the comitia curiata in the ordinary form of legislation. ! 
To the person about to be arrogated the formula employed was~—Do you formally 
agree that Lucius Titius shall have over you, as over @ son, the power of life 
and death? To the people—Is it your will, your order, Quirites, that Lucius 
Valerius should be to Lucius Titius by right and statute a son, as if by birth 
the child of Titius and his materfamilias, and that Titius should have over him the 
power of life and death? This, as I have stated it, is the motion I now put to you, 
Quirites. 

The sanction of the Pontiff (Pontifex) was also required ; 
he was the guardian of the sacred rites (sacra privata), and 
was bound to guard against the extinction of any such rites 
by the arrogation of the only representative of a family.’ 
This mode of arrogation was in active existence during the 
Republic, and was resorted to by the early emperors, as 
by Augustus in the adoption of Agrippa and Tiberius. No 


1 Auctorne esses, ut in te F. Fonteius vitae necisque potestatem haberet, uti in filio. 
Cie. pro Domo 29. 4a Tanien 

 Velitis jubeatis, Quirites, uti L. Valerius L. Titto tam jure legeque flius subi siet, 
quam si ex eo patre, matre que familias ejus, natus easet ; ulujue ei vitae necisque tn co 
potestas siet ; hace ita, uti dixi, ita vos, Quirites, royo."—Aul, Gell. Noct. Att. v. 19. 

3 A similar connection between adoption and religion may be remarked in the 
Hindu law. The laws of Menu expressly state that adoption is ajlowed only to the 
childless, and to prevent a failure of the funeral ceremonies. These ceremonies, 
according to the belief of the Hindus, are necessary for the comfort and repose of the 
deceased. Now, in the Hindu law, the heir is the person whose duty it is to perform 
the funeral sacrifices, and thus adoption comes to be » mode of appointing an heir. 
We find also in Athens that the primary object of adoption was to ensure that sume 
one should make the proper sacrifices and offer the funeral cake. 
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other form is mentioned by Ulpian or Gaius, although the 
curiae were represented in their time probably only by thirty 
lictors. 

2. At some period unknown, the fiction’of popular legislation 
was dropped, and arrogation was effected directly by rescript 
of the Emperor. ° 


@ 

Adoption takes place in two ways ; either by imperial rescript, or by the 
power of the magistrate. By the Emperor's authority we adopt men or 
women that are sui juris. This kind of adoption is called avvogatio. (J. 1, 
11, I.) 


IJ. Restraints on arrogation. 


1. Adoption by the people’s authority takes place nowhere but at Rome. 
But the other form is allowed in the provinces too, before the governors. 
(G,. 1, 100.) 


2. The arrogator must be married (Cic. pro Domo, 13, 15), and 
upwards of sixty years of age, unless his health is bad, or some 
other reason renders it probable that he may die childless, 
(D. 1,7, 15, 2.) In adoption, as opposed to arrogation, there 
was no such restraint ; unmarried persons could adopt others 
who were alient juris. (D. 1, 7, 30.) 

38. Arrogation was regarded as a substitute for progeny, and 
accordingly a man could not arrogate more than one person, or 
any even, if he had legitimate children. (D.1, 7,17,3; D.1, 
7, 15, 3.) 

4. Women could not be present in the Comitia, and thus, 
could not be arrogated ; but when arrogation was allowed by 
rescript they could. (Ulp. Frag. 8,5; D. 1, 7, 21.) 

Again, adoption by the people’s authority is not in use for women, accord- 
ing to the better opinion. But women [z.e., adzenz juris} are usually adopted 


before the Prztor, or in the provinces before the Proconsul or the Legatus. 
(G, 1, 101.) 


5. A tutor or curator could not arrogate any one that had 
been under their guardianship, otherwise a door to malversa- 
tion would have been left open. (D. 1, 7, 17, pr.) 

6. Although a person below or above the age of puberty 
could be adopted, no one under that age could be arrogated. 
(Ulp. Fray. §, 5.) 


Again, adoption of a boy under puberty by the people’s authority has some- 
times been forbidden, sometimes allowed. Now, in accordance with a letter 
by the most excellent Emperor Antoninus to the pontifices, if there seems to 
be a legally recognised ground of adoption, under certain conditions it is 
allowed. But before the Pretor, and in the provinces before the Proconsul 
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or aa we can adopt a person (i.e., alent juris) of any age. (G. 1, 
102. 

When a boy under puberty is adopted by arrogation, the imperial rescript of 
authorisation is not gran until the nature of the case has been ascertained. 
Strict inquiry is made as to the objeg of the arrogation, whether it is 
honourable and for the good of the pufpi//us. And even then it takes place 
under certain conditions. (1) The arrogator must give security to a public 
officer (persona publica), a netary namely, that if the pupil/us dies under 
puberty he will restore his goods to those that, if no adoption had taken 
place, would have been his heirs. (2) Again, the arrogafor cannot emancipate 
them unless, on the nature of the case being ascertained, they prove worthy 
of emancipation ; and then he must restore them their goods. (3) And 
further, if the (adopted) father on his deathbed disinherits the son, or in his 
lifetime emancipates him without grounds the law will recognise, he must by 
law leave him a fourth part of his goods, over and above the goods that are 
brought to him by his adopted son, either directly when adopted, or in enjoy- 
ment at a later time. (J. 1, II, 3.) 


The persona publica here spoken of was at first a slave, and, 
according to the rules of law the benefit. of a promise made toa 
public sluve was given to any one of the public in whose behalf 
it was made. The age of puberty was fixed at fourteen for 
boys and twelve for girls. 

Ulpian tells us that the inquiries mentioned in the text 
(causa coguita) were directed to the motive of the arrogator— 
whether the person arrogated was a relative or the object of 
a genuine affection ; to the respective fortunes of the parties— 
whether the person arrogated was likely to gain by the trans- 
action, and to the general character of the arrogator. (D.1, 7, 
17,2.) The poverty of the arrogator was not a complete barrier, 
if he were inspired by honourable and undoubted feeling: of 
kindness. (D. 1,7, 17, 4.) If security were not given, an action 
for damages lay against the arrogator. (Db. 1, 7, 19, 1.) 


TRANSVESTITIVE Fact. (Adoptio.) 


I. Adoption as a transvestitive fact. 
1. Before Justinian. 


A man is allowed to adopt some one as his grandson or granddaughter, or 
great-grandson or great-granddaughter, and so on, although he has not a son. 
And another's son he may adopt as his grandson, or another’s grandson as 
his son. But if he adopts some one as a grandson, to be son, as it were, to 
his own adopted son, or to a son by birth in his Jofesfas, in tat case the son 
too must consent, and not have a suus heres brought in to him against his 
will. But, on the contrary, if a grandfather gives his grandson by his son to 
be adopted, the son's consent is not needed. In very many respects, too, 
the son adopted simply or by arrogation is put on the same footing as 4 son 
born in a regular marriage. And therefore, if a man adopts some one by the 
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imperial authority, or before the Prztor or provincial governor, and that 
some one is not an outsider, he may give him to another to be adopted. 


(J. I, il, 5-8.) : 
Effect of adoption on children en veuine sa mere. 
i 


You must know, too, that if your daughter-in-law conceives by your son, 
and you afterwards emancipate the son, or give him to be adopted during 
your daughter-in-law’s pregnancy, none the lees her offspring is born in your 
potestas. But if conception took place after emancipation or adoption, it is 
to the emancipated father or adopted grandfather’s Zofestas that the offspring 
is subjected. (J. 1, 12, 9.) 

The grandson conceived by a son once or twice conveyed by mancipation, 
although born after the third conveyance of his father, is yet in his grand- 
father’s pofestas. It is by the grandfather, therefore, that he must be 
emancipated or given to be adopted. Buta grandson conceived by a son 
now iz manctpfio by a third conveyance is not born in his grandfather’s 
potestas. Labeo, indeed, thinks that he is 2” mancipfio of the person to 
whom his father belongs. But the rule of law in use is this : that as long as 
his father is 72 mancipio his rights are suspended; if his father is manumitted 
after conveyance, the grandson falls under his fotestas ; but if he dies still zx 
mancipio, the grandson becomes szi juris. (G. 1, 135.) And as regards a 
child conceived by a grandson, although but once conveyed by mancipation, 
the rule is the same as for a son conveyed for a third time. For, as we said 
above, what three conveyances effect in the case of a son, is effected by one 
in the case of a grandson. (G. I, 135 2.) 


2. Justinian introduced a profound alteration, doing away, in 
effect, with the peculiar characteristics of adoption. The pur- 
pose of adoption was to enable a man to exercise the potestas 
over one that was not his child. 


But now, under our constitution, when a father by birth gives a f/zus. 
Jamilias to an outsider to be adopted, the rights of fofesfas enjoyed by the 
father by birth are far from being lost. Nothing passes to the adopted 
father, nor is the son in his fofes/as, although in case of intestacy we have 
bestowed on him the rights of succession. But if the father by birth gives 
the son to be adopted not to an outsider but to his son’s grandfather on the 
mother's side, or (if the father by birth has himself been emancipated) even 
to the grandfather on the father’s side, or to the great-grandfather in like 
manner on either side,—in this case, because the rights both by birth and 
by adoption meet in one person, the right of the adopted father remains 
unshaken. For the bond is due to the ties of birth, and is drawn the closer 
by a lawful mode of adoption. And therefore in such a case the son comes 
both into the household and into the jJofestas of the adopted father. 


(J.t, 11,2) ¢ 


Justinian legislates, in this constitution, in a manner that 
plays havoc with the old juridical character of adoption, but 
was not unsuited to the circumstances of his day. Adoption 
had lost its primitive character; there were no sacred family 
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rites to maintain ; there was, in short, no reason for adoption, 
except merely the desire of childless persons to attach others 
to them by the tieg of interest and affection. Like other 
antiquated institutiche, it produced cases of occasional great 
hardship. A youth is given, le? us suppose, by his father in 
adoption; the person adopting him soon afterwards emancipates 
him. The result was thet the youth was out of both families, 
and was postponed in the succession to his father's inheritance 
to more distant relatives. ‘lo remedy this evil was the purpose 
of Justinian’s constitution, as summarised in the text. 

Such being Justinian’s object, it naturally followed that he 
would make a difference in the case of arrogation. A person 
arrogated being, as has been said, under no one's potestas, in 
no one’s family, can lose nothing by giving himself in arroga- 
tion, Therefore it was enacted (C. 8, 48, 10, 5) that the old 
Jaw should remain in force in the case of arrogation; and 
consequently the arrogated person fell under the potestas, and 
became a member of the family of the person that arrogated 
him. The enactment, with the same purpose, exempts from 
the change those cases where a father or other ancestor 
adupted a child) or other descendant. Such cases were 
necessarily rare, but they might occur. 


A has a daughter B, whose son C is under the potestas of his father. The father 
gives C inaloption to A, A, being an ancest .r, will acquire the potestas. 

A has a son B whom he emancipates. After emancipation B has s daughter C, 
born under his potestus. B gives C in adoption to A. A thus acquires the polestas 
over C. 

A has a son B, and B’s son ©, both under his potestas, A emancipates B, b..t not 
C. A afterwards givea C in adoption to TD. B acquires the potcatas over C. 


II. The form of adoption of those altent juris, 

1, The ancient fictitions sale. This was a fictitions suit 
founded on the law of the XII Tables, which imposed a for- 
feiture of the potestas on the father who subjected a son three 
times to a sale. 


And further, parents, when they have given their children to be adopted, 
cease to have them in their fotes‘us. A son given to be adopted is thrice 
conveyed by mancipation, with two manumissions between ; just as is usually 
done when a father lets a son go from his fofes/as, and so makes him Suk 
juris. Next, he is either reconveyed to the father, and from him before the 
Preetor claimed by véndicatio as a son by the adopted father, and in the 
absence of any contrary claim is made over by the Prtor to him as his son; 
or he is not reconveyed to the father, but by an / jure cessio is given up to, 
the claimant (vindicant?) by the person holding him under his third con- 
veyance by mancipation. But undoubtedly it is more convenient to have 
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the reconveyance to the father. As regards other descendants, male or 
female, one conveyance is enough ; and they are either reconveyed to the 
ascendant or not. The same formalities are observed in the provinces before 
the governors. (G. 1, 134.) 


The form of transfer by fnancipation is given by Gaius 
(G. 1,119.) (See Alancipium.) 


Adoption by sale thrice repeated involved two d?fferent stages, which ought to be 
kept separate. A has a son B, whom he proposes to give in adoption tuC. B isin 
A's potestas, and it is desired to take him out of A’s potestas and place him in B’s 
potestas. This is a twofeld operation. 

(1.) How is B to be taken out of A’s potestas? It is at this stage of the transfer 
that the law of the XII Tables has been forced into use. A emancipates B to C, 
aud C manumits B by the vindicta, as in the manumission of a slave. The effect 
of this manumission is that B relapses into the potestas of A. Again A emancipates 
B to C, and again C manumits B, thus restoring him to the potestas of A. For the 
third and last time A mancipates B to C, and by this third sale forfeits the potestas. 
B is now held by C as his property (in mancipio), as a kind of chattel ; but it is desired 
not to make him a chattel, but a son of C. Then— 

(2.) How is B to be converted from a chattel (mancipium) toa son? In other words, 
how is B, who is no longer under the potestas of A, to be brought under the potestas 
of C? Gaius in the text points out two ways in which this might be done. (1°) The 
first consists of the following steps :—After the third sale, C mancipates B back again 
to A, who now retains B, not as his son, but as property (in mancipio), C now 
appeals to the Pretor, and by the proper suit (vindicatio) claims Bas hisson. A 
makes no opposition, and therefore the Pretor adjudges B to C as his son. C now 
holds B under his potestas by a judgment of a court of law, This is the procedure 
recommended by Gaius in the text. 

(2°) The other mode is somewhat different, and will most easily be understood by 
giving the steps from the very beginning : — 

(a) A mancipates B to C or D, and C or D manumits B. 

(b) A again mancipates B to C or D, and C or D manumits B. 

(c) A mancipates B to D. 

(d) C sues (vindicat) D, and claims B as his son. 

(e) D makes no objection. 

(f) The Pretor thereupon adjudges B to C as his son. 

This form might be resorted to before any municipal magistrate that had jurisdic- 
tion over the ancient forms of procedure —Legis actiones. (Paul, Sent. 2, 25, 4.) 


e 


2. Adoption by simple declaration before a magistrate. 


By the magistrate’s authority we adopt those in the fofeséas of their 
ascendants, whether of the first degree —children, namely, as a son or daugh. 
ter ; or of a lower degree, as grandson, granddaughter, great-grandson, great- 
granddaughter. (J. 1, 11,13; G. 1, 99.) 

In the time of Diocletian, it appears (C. 8, 48, 4) that adop- 
tion could not be effected by written instruments, but only by 
the solemn form in the presence of the Pretor. Justinian 
abolished the sales and manumissions, substituting a mere 
declaration, recorded in writing. (C. 8, 48, 11, A.D. 530.) 


But if a father gives a son that he has z# Jotestate to his father or grand- 
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father by birth to be adopted, in accordance with our constitutions on this 
subject—that is, if this is declared with due formalities before a qualified 
Judge in the presence of poth adopted and adopter without opposition from 
either,—then the jus fofMst.ztis is at an end as regards the father by birth. 
But it passes over in such a case as tRis to the adopted father: for in his 
person adoption, as we have already said, is most full. (J. 1, 12, 8.) 


An informal adoption®could be confirmed on petition to the 
Emperor (D. 1, 7, 38), but only after hearing any objectors who 
might offer themselves. (D. 1, 7, 39.) 


IIT. Restraints on adoption (also on arrogation). 


1. The question that has been raised, whether a younger man can adopt 
an older, is common to both forms of adoption. (G. 1, 106.) A younger 
man, it is settled, cannot adopt an older. For adoption covies nature; 
and it is a gross violation of nature that a son should be older than his 
father. He therefore that is taking to himself a son, whether by arrovation 
or by adoption, ought to be by the full period of puberty—by eighteen 
years, that is, his senior. (J. 1, 11, 4.) 


So in adopting a person as a grandchild, there must be a 
disparity of not less than thirty-six years. 
2. Women, too, cannot adopt; for not even their children by birth are in 


their Jofestas. But by the Emperor’s goodness they are allowed to adopt, 
to comfort them for children they have lost. (J. 1, 11,10; G. 1, 104.) 


This permissien was granted by Diocletian and Maximian, a.p. 291. The woman 
did not acquire the potcstas, but only such rights as she would have had if the person 
adopted had been her legitimate child. (C. 8, 48, 5.) 


3. It is common to both forms of adoption that even those that cannot 


beget (as shadones) can adopt, but those that have been made eunuchs ca snot. 
(J. 1,11, 93; G. 1, 103.) 


4, Adoption could not be repeated. One that has adopted a 
person, and given him in adoption, or emancipated him, cannot 
afterwards adopt him. (D. 1, 7, 37, 1.) 


But a son adopted either by authority of the people: or before the 
Preetor or a Provincial Governor, may be given over to some one else to be 
adopted. (G. 1, 105.) 

ADOPTION BY TESTAMENT never existed. Julius Cesar did 
indeed name C. Octavius as his son, but the direction had no 
validity except as an injunction tothe people toesanction the 
act. It required to be consummated by a lex curiata, Another 
case is mentioned in the Digest. (D. 37, 14,12.) Seius died, 
leaving a will, in which he named his freedman Julius 1is_son, 
and named him heir along with his other children. The 
nomination was void. 
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0. Forfeiture of independence for ingratitude. 

Sons or daughters who had been emancipated from the 
potestas were not absolved from all ties, afd, as in the case of 
slavery, might forfeit their indgpendence. This forfeiture was 
the penalty for grossly insulting the paterfamilias who had 
emancipated them, or doing him some grave injury. o(C. 8, 50,1; 
C. Th. 8, 14,1.) 


DIVESTITIVE FACTS. 


A. Voluntary divestitive facts by the act of the parties 
[ Emancipatio]. 

Emancipation was a voluntary act on both sides ; the pater- 
familias could not (ordinarily) be compelled to emancipate his 
filiusfamilias, aud the filiusfamilias could not be emancipated 
against his will, (D.1, 7, 81; C. 8, 49,4; Nov. 89, 11.) 


Children. whether by birth or by adoption, have almost no way of forcing 
a parent to let them go free from his fovestas. (J. 1, 12, 10.) 


An exception was made when a person under the age of puberty had been 
arrogated ; on reaching that age he was allowed to prove that the arrogation was 
injurious to his interests, and the arrogating paterfamiias was oblized to emancipate 
him. (D. 1, 7, 32; D. 1, 7, 33.) 


We ought to note further that a man’s discretion in choosing whom he 
will free from his fofestas is altogether unrestrained. If. for instance, he 
has a son and a grandson or granddaughter by him in his fo/estas, he may 
Jet the son go free from the Jofes/as, but keep the grandson or granddaughter. 
Conversely he may keep the son in his Jofesfas, but manumit the grandson 
or granddaughter ; and of course this must be understood of a great-grand- 
son also, or a great-granddaughter. Or finally, he may make all suz jurts. 


(J. 1, 12,73 G. 1, 133.) 
Forms of Emancipation. 


1. The most ancient form, based on the triple sale. 


Ry cmancipation, too, children cease to be in the fofestas of their parents. 
A son must be thrice conveyed by mancipation before he goes out from the 
parental Zofestas; all other children, whether male or female, once only. 
For the law of the XII Tables refers to the person of a son alone, when it 
speaks of three conveyances, in these words :—“ If a father sells a son thrice, 
let the son be free from the father.” It is done thus :—The father conveys 
the son by makcipatio to a third person; that third person manumits the 
son by windita,and thereupon the son returns into his father’s folestas. 
The father a second time conveys the son either to the same third person or 
to some one clse (usually to the same); he again in like manner manumits 
the son by 7za?-/a, and thereupon the son once more returns into his father’s 
potestas. Then a third time the father conveys him either to the same third 
person or to sume one else (but usually to the same) ; and by that third con- 
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veyance the son ceases to be in the father’s potestas, even although he is not 
-yet manumitted, but is still causa mancifiz. (G. 1, 132.) 


So far the accour} in the text exactly agrees with the firat 
part of the ancient form of adeption, and there the text ends. 
The rest may be supplied from Gaii Epit. 1, 6, § 3, 4. The 
person to ‘whom the gon is mancipated is called fiduciary 
father ( paterfiduciarius), because of the duty he has to perform. 
If the fiduciary father were to manumit the son, whom he holds 
in mancipio, he would become in law the patron of the son, 
and acquire a patron’s rights of succession to the emancipated 
son’s property. The ancient law was strict and formal; it 
looked only to the persons that figured in its ceremonial 
observances. Thus it was the individual manumitting a 
slave or son that became the patron, even although he had 
no interest in the slave or son, but acted in the fictitious pro- 
ceedings the part of a mere lay figure. Such a result it was 
usually an object to avoid. A father emancipating a son 
would naturally wish to retain the rights of a patron, and not 
to cut himself off from the inheritance of his son. This object 
was accomplished very simply. After the third sale, the fiduciary 
father mancipated the son to the natural father, who thereupon, 
holding his son in mancipio, himself performed the ceremony 
of manumission by the vindicta, and became his son’s patron. 

t some period the Preetor intervened to prevent the fiduci- 
ary father from fraudulently acquiring the rights of patronage 
by manumitting the son, and made the natural father in every 
instance the patron. (J. 1, 12, 6.) 


The steps in a formal emancipation were as follows :—A desires to emancipate his 
son B. Cis the paterfiduciarius, the fictitious purchaser. (1) A mancipates B to 
C, end C manumits B by the vindicta. (2) A again mancipates B to C, and C 
manumits B as before. (3) A again mancipates BtoC, (4) C now mancipates B 
to A. (5) A macumits B, and acquires the rizhts of patronage. 


2. THE ANASTASIAN REsorivT, A.D. 503.—The old formal 
emancip:tion necessarily required the presence of the parties 
to go through the fictitious sale. Anastasius made provision 
whereby a paterfamilias away from home might emancipate his 
children. He did not abolish the old forms, but igtroduced this 
novelty as an additional means of releasing children from the 
potestas. <A petition must be sent to the Emperor, and bis 
favourable answer obtained. The answer must be registered, 
produced in a court having jurisdiction over emancipation, 
and deposited ulong with the petition to the Emperor ; and if 
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:the persons emancipated were not infants, their consent must 
be given. The act was perfected by the formal consent of the 
Emperor. (C. 8, 49, 5.) f 

3. Change by Justinian. 


e 

Formerly emancipation was effected either according to the old usage 
of law (by imaginary sales, that is, with manumissions between), or by 
imperial rescript. But our forethought ha# by a constitution made a 
change in this for the better. And now the fiction of early times is done away 
with ; parents go direct before a qualified judge or magistrate, and let their 
sons or daughters, or grandsons or granddaughters, and so on, go free from 
their power [manus]. And then, under the Przetor’s edict, over the goods of 
such a son or daughter, grandson or granddaughter, manumitted by the 
parent, precisely the same rights are guaranteed to the parent as are given 
to a patronus over the goods of his freedman. And further, if the child, son, 
daughter, or whatever it may be, is still under puberty, the parent by the 
manumission becomes its tutor. (J. 1, 12, 6.) 


B. Divestitive facts by operation of law. 


Under this head are grouped the various facts that dissolved 
the potestas, irrespective of the wishes of the pater/aumilias. 
These facts are either not acts of the paterfamilias or filius- 
familias, or acts not done with a view to dissolve the potestas. 

I. The death of a person subject to any potestas is a divestitive 
fact with reference to that person ; but the death of the pater- 
familias does not always release a jiliusfamilias trom the potestas. 


Let us see now how persons a/feni juris are freed from those rights over 
them. As for slaves, how they are freed from fofcsfas may be understood 
from what we have said above in regard to their manumission. Those 
again in an ascendant’s potestas, on his death become sud juris. But here a 
distinction is taken. For on the death of a father, undoubtedly in every case 
his sons or daughters become su? juris. But on the death of a grandfather 
it cannot be said that in every case his grandsons and granddaughters become 
sut jurts, but only if after the death of the grandfather they are not to fall 
under the fofesfas of their father. Therefore, if on the death of the grand- 
father, their father is both alive and inthe fofestas of his father, then after 
the decease of the grandfather they come to be in the fofestas of their father. 
If, however, their father, at the time the grandfather dies, is either already 
dead or out of his father’s Zofestas, then the grandchildren, because they 
cannot fall under their father’s fodestas, become suz juris. (J. 1, 12, pr.; 
G. 1, 125-127 ) 


IJ. Any change of a capital status (capitis deminutio) suffered 
by a filiusfamilias takes away the potestas ot his paterfamilias ; 
and the same result is produced by any change of a capital 
status of the paterfamtlias. 

A slave on manumission suffers no minutio capitis, because he had no 


caput. (J. 1, 16, 4.) 


DIVESTITIVE FACTS. 


Where the change is one of dignity rather than of status, there is no 
méinutio capitis. And therefore it is acreed that when a man is removed 
from the Senate he undergoes no minutio capitis. (J. 1, 16, 5.) 

Capitis deminutio is%a change from one’s former status. It is found in 
three forms, maxima, minor (which seme call media), and minima. (J.t, 
16, pr.; G. 1, 159.) 


e 

As caput includes thedhree principal heads of statns,—liberty, 
citizenship, and family rights,—it may suffer a reduction accord- 
ing as one or more of these elements are taken away. The 
withdrawal of liberty necessarily involves the loss both of citi- 
Zenship and of family rights. ‘This is, in fact, the entire destruec- 
tion of caput, and is called the greatest reduction of status 
(maxima deminutio capitis). The loss of the second element, 
citizenship, carries with it the loss of family rights, but not of 
liberty. It is called the intermediate reduction of status, media 
minutio capitis, The third element, family rights, may be 
changed or modified without affecting the two others. This is 
called the least reduction of status (minima deminu!to 

The changes of status that operated as divestitive tacts of 
the potestas may be arranged under those three heads, 

1. The loss of liberty—J/azrima deminutio cupitis. This let 
includes the investitive facts of slavery. (See Slavery, Inv. 
Facts.) 


Maxima capitis deminutio occurs when aman loses at once his citizenship 
and his freedom. This happens in the case of those that are made servi 
poenae by a harsh sentence ; freedmen, for instance, condemned for ingrati- 
tude toward their patrons, or freemen that have suffered themselves to be 
sold in order to share the price. (J. 1, 16,13; G.1, 160.) A man nade 
poenae servus ceases to have his sons in his fotestas. ‘They are made serve 
poenae that are condemned to the mines or exposed to wild beasts. (J.1, 
12. 3.) This happens, for instance, in the case ot those that quit their father- 
land and go abroad. either not giving in their names at the census, or shirk- 
ing service as soldiers. Those, too, that stay, but suffer themselves to be 
sold as slaves, become under a Sezatus Cansultum the slaves of those they 
meant to defraud (and thus undergo maxima capitis deminutio). And so 
do the freeborn women that under the Senatus Consultum Claudianum be- 
come slaves to those mastcrs whose refusals and warnings they have defied 
by having intercourse with their slaves. (G.1, 160, as restored.) 

EXCEPTION.— If an ascendant is taken by the enemy, although he becomes 
the enemies’ slave, yct his descendants’ rights remain in suspense because of 
the jus postlimint?. For those taken by the enemy, if they return, regain all 
their early rights. The ascendant, therefore, if he returns, will have the descen- 
dant in his Zotestas, for the fiction of postliminium is that the captive has 
always been in the state. But if he dies there, the son becomes set surts 
{whether this dates trom the death of the ascendant among the enemy, or 
from the time he was taken, may be doubted] ; and this dates trom the time 
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wc father was taken. And in like manner, if the son himself or grandson is 
taken by the enemy, we say that, because of the jus postliminit, the jus 
potestatis, too, of the ascendant is in suspense. The word fostlimnintum 
womes from /men (a threshold), and Jost (afterwal-ds). And the man that 
is taken by the enemy, and afterwards comes within our bounds, returns, as 
we rightly say, by postdimintum. For as the thresholds in houses form a 
bound to the houses, so the bound of the Empire is looked on by the 
ancients as a threshold. Hence also comes tht word “mes, a sort of bound 
and end. And from it comes the word fostiiminium, because the man 
returned within the same threshold whence he had been lust. A captive, 
too, recovered when the enemy is conquered, is held to return by Josi- 
limintum. (J. 1, 12,53 G. 1, 129.) 


Jus postliminii.—The rights of a person who by the hard fortune of war was made 
& captive remained in suspense. Ly the fiction of postliminium, introduced doubt- 
‘less by the jurisconsults (naturalis aequitas, D. 49, 15, 19, pr.), if the captive 
returned, he was placed, as far as might be, in the same yosition as if he had never 
left his native country ; but if he died in captivity, this fiction had no place, and he 
was therefore held to have died a slave. 

If only the interests of the captive had been at stake, probably no effort would 
have been made to modify the law ; but the death of a freeborn citizen as a slave had 
an injurious effect upon his family. If a slave, how could his children inherit from 
him? (D. 50, 16, 8,1.) To stretch the fiction of postliminiwm to this case seems to 
have been too bold a course for the jurisconsults, and accordingly the knot was left 
to be cut by statute. In B.c. 81 the lex Cornelia created a fiction analagous to, but 
extending further than, postliminium. It provided that if a captive died in captivity 
hia death should be held to date, not from the actual moment of his decease, but from 
the time he was captured ; so that, although he lived a prisoner, he died free. (D. 
49, 15, 18.) This convenient fiction prevented the ill consequences that would have 
resulted from striking out in a family a link in the chain of hereditary succession. 

The fiction of postliminium applied when persons or property were taken by an 
enemy or @ fureign power, and afterwards returned or were recovered. It was not 
essential that there should be a state of war: it was sufficient if a foreign state, bound 
by no treaty of friendship with Rome, seized the purson or property of any Roman 
citizen. (D. 49, 15, 12, pr.) But capture by robbers or pirates, or by one of two 
parties in a civil war, did not change the legal position of the persons or property 
seized: the persons in law continued free, the property in law still belonged to its 
rightful owners, and consequently no occasion arose for the fiction of postliminium. 
(D. 49, 15, 21, 1.) The necessity for such a fiction arose from the fact that ancient 
law regarded capture in war as a lawful title to the person as well as the property of 
the enemy. A Roman taken prisoner was regarded by his own law as w slave, as 
wall as by the law of the state that made him prisoner. Cunsequently, while in a 
state of captivity or slavery, he could acquire no rights, and the period of his captivity 
was a period of civil death. But if the capture were not lawful, the legal capacity of 
the person remained unimpaired, and he was not debarred from the acquisition of 
‘rights, although he was prevented from the exercise of them. 

The fiction of¢postliminium applied both to persons and property taken by the 
enemy, but there is convenience in taking the two cases separately. As applied to 
free persons made captives and slaves, postliminium has by modern writers been 
called activum ; applied tu slaves or other property taken by an enemy, passivum., 

1. Postlimintum in case of free persons taken prisoners and made slaves. Such 
persons do not get the benefit of the fiction unless their capture has been against their 
will, (C. 8, 51, 19.) 
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. Boldiors who surrendered with arms in their h 
captive by their own will. 
19, 4.) 

A treaty of peace stipugated for the resurn of all prisoners of war. Whoever 


remained with the enemy after the return Qf peace was held to be in vuluntary Cap- 
tivity. (D. 49, 15, 20.) 


ands were held to be made 
(D. 49, 15, 17.) So, of course, desertera, (D. 49, 15, 


A son under poteetas deserts tgthe enemy, Although in regard to his paterfamilias 
he may be looked on as property (D. 49, 15, 14), still the Jaw preferred to view him 
simply as a citizen, and therefore his return did not again bring him under the 
potestas. The reagon assigned is quaint: that if the father loses him, it ia no more 
than his fatherland has done; and that with the Romans from of old discipline held 
the first place, parental affection the second. ‘The decision is sound enough without 
the aid of these somewhat ponderous fictions. (D. 49, 15, 19, 7.) 

A person is entitled to the benefit of postliminium when he has returned, by what- 
ever means, within the frontier of his own country, or of a friendly power (D. 49, 15, 
19, 3), provided he has no intention of returning to the enemy. (D. 49, 15, 26.) 
Thus Regulus was sent from Carthage to beg for favourable terms of peace to the 
Carthaginians. With the full intention of returning, he gave advice to continue 
hostilities, and returned. His status as a captive was not fur a moment affected by 
his absence from Carthage, since he had the intention of returning. (D, 49, 15, 5, 3.) 

The effect of postliminium is that the returned captive enjoys all the rights that 
have accrued to him during the period of his captivity. 


A woman is made captive and enslaved. During her captivity her mother dies, 
On returning from captivity she can claim her mother’s property as hers. (C. 8, 
51, 14. 

A : taken captive while his wife is with child. She gives birth to a son (B), who 
grows up, marries, and has a child (C). After the birth of C, A returns, C is under 
the potestas of A. (D. 49, 15, 23.) 

A husband and his wife are taken captive. In captivity she gives birth to a child. 
On their return this child falls under its father’s potcstas, although it was born of cap- 
tive parents, and therefore a slave. (D. 49, 15, 25.) 

A husband is made a prisoner. On his return he finds his wife married to ar other. 
He cannot claim nis wife, because marriage rested solely upon the consent f both 
parties ; but his wife is liable to the penalties attached to improper repudiation, 
(D. 49, 15, 8; D. 49, 15, 14, 1.) 


2. Postliminium, as applied to property, had a somewhat different shade of 
meaning. The capture of goods or land by an enemy operates as a divestitive fact 
of the ownershi». After capture the former owner has no longer in law any right. 
If, however, the property is recovered from the enemy, such recovery is made a 
re-investitive fact to the former owner. When the enemy was expelled from land 
occupied by them, the land reverted to its former owners, and was not confiscated or 
given as prize of war. ‘Ihut land only was to be confiscated which was taken from 
the enemy. (D. 49, 15, 20, 1.) In like manner, slaves were restored to their former 
owners. (C. 8, 51,19; D. 49, 15, 19,5.) Property thus restored was accompanied 
with ail Lurdens and limitations. ‘Thus, if it was subject to uspfruct, the usufruct 

i . 7, 4, 26. 
sabia ese was ae in favour of land, slaves, ships of war or merchant 
ships —not, however, fishing vessels or 1 leasure yachts ( D. 49, 15, 2, Pr.) ; aud ar 
(D. 49, 15, 2, 1); but net armour, which could nut be lost withont disgrace (D. : 
15, 2, 2), nor clothes. (D. 49, 15, 4.) A prisoner taken from the mines was sen 
back to his punishment. (D. 49, 15, 12, 17.) 
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2. Liberty is retained, but citizenship lost. Media capitis 
deminutro. 
1*% Latin colonists. 


In the old times, when the Rorean people were still planting colonies 
in the Latin districts, a man that by a father’s command had gone to 
joia a Latin colony went out in that way from under the fotestas. For they 
that thus withdrew from the citizenship of Rdine were received as citizens 
of the new state. (G. 1, 131.) 


2°. Outlawry (aquae et ignis interdictio), at first excommuni- 
cation of persons going into exile to avoid a criminal 
prosecution. 


The deminutio capitis is minor (lesser) or media (intermediate) when 
citizenship is lost, but freedom retained ; as in the case of a man shut out 
from the use of fire and water, or transported to an island (used as a penal 
settlement). (J. 1, 16,2; G. 1, 161.) 

Since a man, that for some crime is shut out under the /ex Cornelia from 
the use of fire and water, loses thereby his citizenship, it follows that because 
he is in that way removed from the number of Roman citizens just as if he 
were dead, his children cease to be in his fofesfas. For reason will not 
suffer a man in the condition of an alien to have a Roman citizen in his 
potestas. And by parity of reasoning, if a man in his father’s Potestas is shut 
out from the use of fire and water, he ceases to be in his father’s Zodestas. 
For equally reason will not suffer a man in the condition of an alicn to be in 
a Roman father’s fotestas. (G. 1, 128.) 


3°. Deportation. Deportatio insulae, 

Callistratus included both deportation and simple banishment 
among the punishments that involved the loss of liberty. (D. 
50, 13, 5, 3.) But Justinian holds a milder view. 


Since a man that for some crime is transported to an island loses his 
citizenship, it follows that because he is in that way removed from the 
number of Roman citizens just as if he were dead, his children cease to be 
in his fotestas. And by parity of reasoning, if a man in his father’s potestas 
is transported to an island, he ceases to be in that Zofestas. But if by the 


Emperor's goodness they are restored, they regain in every respect their 
early status. (J. 1, 12, 1.) 


Deportation to an island was introduced by Augustus to avoid the ill conse- 
quences of ullowing a crowd of banished men to meet wherever they pleased. It 
was banishment for life. (D. 48. 22, 18, 1.) ‘The deported prisoner could buy 
and sell, and enter into all the contracts that were considered to arise frum the 
Jus Gentium. (Dg 48, 22, 15, pr.) 


Fathers that are banished (e/egat/) to an island, keep their children in 
their ofestas. And conversely, children that are banished remain in their 
parent's potestas. (J. 1, 12, 2.) 


Relegation or exile (exilium) is a prohibition against entering one’s province or 
Rome, or any particular district, either for life or for a limited term. (D. 48, 22,14.) 


Capitis deminutio is minima (least) when both citizenship and freedon 
are kept, but the man’s sfaf@s undergoes a change. For instance, wh 
persons sui juris come to be alieni juris, or vice versa; [in th peoee 
persons adopted, of women that make a coemptio, and af ee © case of 
mancipation, or manumitted therefrom. So far does this go, ae — 


a man is conveyed by mancipation, or mManumitted, he undergoes 
deminutio\. (J. 1, 16, 33 G. 1, 162.) 


ris deminutio.—The meaning of thie expression, like that of the cognate term, 
status, has given rise to much controversial writing. ‘Yhe difficulty in the word statua 
is that it is undoubtedly used in various senses, with a narrower or wider extension of 
meaning, and can hardly be restricted to any precise technical signification, Caput 
is of narrower import, and relates specifically to three things— liberty, citizenship, and 
position in a family. To these three elements co:responds each of certain possible 
alterations, and hence there are three degrees in which caput may be lessencd. 

1. The first question to be determined is, whether the phrase, capitis deminutio, 
represented a real, or only a verbal, generalisation ; in other words, whether a change 
of status entailed any Icgal consequences on account of its being a capitis deminutio. 
Thus, arrogation had certain specific legal effects ; it subjected a person who was aut 
juris to the potestas of another ; but had it any conse yuences, not as arrogation, but as 
a cupitis deminutio? Obviously, if this question be answered in the negative, and if 
the saine answer must be given in regard to every other change of stutus, it follows 
that there is no legal importance whether tu be attached to the phrase eapilis demi. 
nutio, Asa phrase, it may once have been elegant and serviceable, although now 
obscure ; but the question whether a particular change of status is # capitis dennutio 
would not be of the smallest consequence ; and a controversy on the subject would be 
a mere logomachy. The language of Gaius rather encourages the belicf that the 
Roman jurists did attribute zome effect to a capitis deminutio (lr. 3, 83; G. 4 38); 
but in the time of Justinian (J. 3, 19,1) there was apparently only one case (the 
obligatio opcrarum of & manvmitted slave) where the slightest inpurtance attached to 
@ question of deminutio capitis. The legal consequences, if any, of a capitis deminutio, 
were 80 insignificant as scarcely to call for notice. This helps, therefore, to reduce 
the importance, if it does not remove the difficulty, of the second question, 

2. What was meant by capitis deminutio? According to Gaius, it was simply a 
change of status (capitis minutio est status permutatio), (D. 4, 4, 1; G. 1, 159.) 
Savigny proposes to amend this definition by adding—a change for the worse. Ina 
general view, this addition corresponds to the facts, Thus a change from liberty 
to slavery is undoubtedly a change for the worse ; so is it to lose the rights of citizen- 
ship. When a paterfamilias gave himself in arrogation, the change may be described 
as a descent in legal capacity ; so if a woman sui juris fell under the manus of her 
husband, Again, a son under poteatas given hy his futher, even if qply for form's sske 
in mancisio, falls into a lower class, We can thus understand how the transvestitive 
fact of adoption and the divestitive fact of emancipation sbould equally be considered 
& capitis deminutio, because the process required that the children should remain for a 
time in mancipio. (D. 4, 5, 3,1.) On the other band, a gon that became sui juris 
by the death of his father, inasmuch us he obtained his independence without passing 
through the lower stage of mancipium, did not suffer a capitis deminutio. (D. 14, 6, 
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8, 4.) In like manner, a vestal virgin or Flamen Dialis, who was released from the 
potestas by elevation to office without going throngh any form of emancipation, was 
held not to suffer a capitis deminutio. So far these examples go to prove that capitis 
deminutio means a descent from a higher to a lower status,—from liberty to slavery, 
from independence to subjection ( potestus or manus), or from a higher to a lower form 
of subjection potestas or manus to mancipium. On the other hand, elevation to 
independence, provided it was not achieved by passing through the state of man- 
cipium, was not a deminutio capitis, But these cases do not exhaust the possi- 
bilities of descent in legal capacity. A woman sui juris passing into the manus 
of her husband, undoubtedly changed her legal capacity for the worse; but 
a woman that passed directly from the yotestas of her father to the manus of her 
husband, suffered a change of status, but not a descent in status. But the texte 
(G. 1, 162; G. 4, 38) seem to refer equally to both cases as examples of capitis 
deminutio. Savigny endeavours to remove the objection from these passeges,—not 
altogether without success ; but he does not get over the absence of a link of evidence 
that cannot well be spared. The great objection to Savi-ny’s theory is found in a 
passage from Paul (D. 4, 5, 3, pr.), which stutes that the children of a person arrogated 
suffer a capitis deminutio by the arrogation of the father, although it makes no change 
to them, but is merely a transfer froin the potestas of one person to the potestas of 
another. Savigny admits that this pissage is wholly irrecuncilable with his views, 
and arjues at great length that Paul made a mistake, and was wrong in holding that 
case to be an example of capitis deminutio. The point would have been of the smallest 
practical importance toa Roman lawyer practising in the tie of Justinian ; and it 
scarcely seems necessary to force vurselves to a judyment one way or the uther. 


Ill. A paterfamilias forfcited lis potestas by gross misconduct. 

1. A father that compelled lis daughter to prostitute herself, 
forfeited his potestas. (C. 1. 4, 12; C. 11, 40, 6.) 

2. Exposure of free children carried with it a forfeiture of 
the potestas. (C. 8, 52,2; C. 1, 4, 24; Nov. 153, 1.) 

3. ‘The legitimate children of a man that contracts an inces- 
tuous marriage, are not only released from his potestas, but grain 
all his property, subject to affurding hin muintenance. (Nov. 
12, 2, 2.) 

IV. Certain public dignities released persons from the 
potestas. 


1. And further, sons go out from the parental power when they are 
installed as priests of Fupiter Dialis, girls when they are taken for vestal 
virgins. (G. 1, 130.) 

2. A filtusjamilias, although he has served as a soldier, or become a 
senator or consul, remains in his father’s Jofestas. For service or the dignity 
of consul does not free a son from a father’s fofestas. But under a constitu- 
tion of ours, the crowning dignity of the patriciate, the moment the imperial 
patent is issuedy sets a man free from his father’s potestas. For who could 
bear that a father might by emancipation release his son from the bonds of 
his fofestas, but that the Emperor’s highness should not be able to exempt 
the man whom he has chosen as iather from another person’s fotestas f 


(J. 1, 12, 4.) 
- The dignity of the patriciate was created by Constantine. These fathers ( patres) 
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were councillors to the Emperor, but had no jurisdiction of their own. Th was 

9 ° 8 kk 
eonferred only on those who had filled the office of Consul, Preturian Prefect, ne Master 
of Offices (Mayister Oficiorum). (C. 12, 3, 3.) 


8. Justinian, howeVer, subsequently extended the liberation 
from the potestes to bishops (Nov. 81, 3), consu's, prefects, 
masters of goldiers (magistri militum), and generally to all the 
officials that were excustd from serving in the curia (Nov. 81). 
This privilege was accompanied with another. These digni- 
taries, although released from the potestas, were suffered to 
enjoy all the rights accruing to children living under the potestas, 
They were to enjoy the sweets of liberty together with the 
consolations of servitude. 


REMEDIES. 


a. Remetlies in respect of the rights of the paterfamilias. Under this head nothing 
has to be added to the observations made in the case of slavery. The paterfuimilias 
has the usual remedies against theft, robbery, damage, or injury. 

B. Remedies in respect of the investitive and transvestitive facts. 

These may be divided into two groups; the object of the first group being to 
establish the potestas ; and the object of the second group being subsidiary—to remove 
doubts, in certain cases, in rezard to the fact of paternity. 

I. Proceedings to establish the p.testas. 

1. Vindicatio.—This was the usual real action by which a title to any property 
could be made out. It was employed in the fictitious form of adoption, an] may, if we 
may guess from a passage in the Digest (D. 6, 1, 1, 2), have been resorted to occasionally 
as a mode of recovering a lost potestas. 

2. Procedure by interdict, de liberis exhibendis et ducendis.—This was analogous 
to the exhibitory interdict by which the production of a freeman in court could be 
secured. It was open to the defendant to dispute the existence «of the putcstas. 
(C. 8, 8,1.) No interdict was granted if the scn wished to remain with the person 
in whose possession he was. (D. 43, 30, 5.) The remedy of the father in such a case 
is given under the next head. 

The interdict could not be brought against a husband to produce his wife to her 
paterfamilias (D. 43, 30,1, 5) ; nor against a mother, according to arescript of the 
Emperor Antoninus, when it was judged best that the child should remain with her. 
Her custody of the child did not, however, deprive the husband of his other paternal 
rights. (D. 43, 30,1,3; D. 43, 20, 3, 5.) 

The interdict de liberis ducendis enabled the paterfamilias, when his jilius/amilias 
was produced, to carry him off without resistance. (I). 43, 30, 3, 1.) 

3. Extraordinary Procedure— Cognitio Lxtraordinaria or Notio Prevtoris. 

When it was not a third party, but the filiusfumilias himself that resixte ] the claim 
of his paterfamilias, the remedy was by application to the Pretor, whu examined 
whether the alleged paterfamilias had any potestas; and if so, gave him the jilius- 
Samilias. (UV. 43, 80, 3, 3.) ® 

II. Procgedings in regurd to the fact of Paternity. 

The general rule was that the children of a lawful marriage were reqarjed as the 
offspring of the hushand. This rule seems to have been at one time absolute ; buts 
Senatus Consultum was pacsed in the time of Hadrian, enabling a father to «dispute 
the legitimacy of his wife's child born during the marriage. (D. 25, 3, 3, 1.) ‘Thus, if 
he were away from home ten years, and on his return found that his wife had a child 
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& year old, the presumption in favour of his paternity would be destroyed. Sut where 
the hushand had access to his wife, he was not permitted to dispute the paternity, 
unless through illness the cohabitation had been interrupted, or his health had been 
such as to render paternity impossible. (D. 1, 6,6.) Is several cases, special pre- 
cautions were taken to remove doulhta as.to paternity. 

1. Arrer Divorce. Senatus Consultum Plancianum de agnoscendis liberis. 

The wife affirms the paternity. A woman, pregnant when divorced, ought within 
thirty consecutive days (D. 25, 3, 1, 9) to notify the-fact to her divorced husband or 
his father (if he is under his fu'her’s potesfas), to give an opportunity of sending five 
skilful midwives to examine and watch her (ventris inspiciendi ; custodes mittendt). 
(Paul, Sent. 2, 24,5.) Should the hushand neglect this opportunity, he cannot after- 
wards dispute the paternity, (D. 25, 3, 1,4.) If the woman did not give notice, or 
refused to admit the midwives, she could not claim a maintenance for the child ; but 
its rights were not in any other respect prejudiced. (D. 25, 3,1, 8; Paul, Sent. 2, 
24, 8.) 

2. Arter Divorce. The husband affirms, and the wife denies, her pregnancy. 

This case seems not to have been provided for by the Senatus Cunsultum Plan- 
ciunum. It is dealt with by a rescript (D. 25, 4, 1, pr.), which states that the husband 
ought to choose respectable women and three skilful and trustworthy midwives to 
inspect the divorced wife. If the majority think that she is pregnant, she is to be 
persuaded to admit watchers (custodes). If she were recalcitrant, the Pretor could 
fine her, or apply other modes of compulsion. (I). 25, 4, 1,3; D. 25, 4, 1, 7.) 

8. THe Huspanp 1s Dean, and his widow asserts that she is pregnant. 

She is bound to notify the fact to the persons interested in her husband's estate 
twice a month. They may send five women to inspect her, and, at the proper time, 
watchers. (D. 25, 4, 1, 10.) 


III—MAN US. 
DEFINITION. 


In the course of Roman history the relation of husband and 
wife is presented under two aspects. In the first and earliest the 
position of the wife was nearly identical with the position of a 
slave or child under the potestas, 


Now let us see about the persons in our #tanus—a right peculiar to 
Roman citizens. (G. 1,108.) J’otestas applies to both males and females ; 
manus to females only. (G. 1, 109.) 


Manus was the name for the rights that a husband possessed 
over his wife; but no husband had the manus in consequence 
merely of his marriage; he could acquire it only in the ways 
presently to he described. A wife, if under her husband's 
manus, was called materfamilias ; if not, simply uzor or matrona 
(wife or matron). (Cic. Top. 3.) 
rai effect of the manus is best described in the words of 

alus. 


Nay, even if a woman makes a Coemfiio with her husband /fiducie causa, 
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none the less she at once takes the position of a daughter. For if a wife in 
any case, and for any reason, no matter what, is in her husband’s mans, it 
is decided that she obtains the rights of a daughter. (G.1, 115, 26.) 


From the number of phrases into which the word manus enters, it was probably, as 
has been conjectured, the original name for the powers of the head of a family, what- 
ever the objects—cattle, slaves or children—over which they were exercised. By a 
process of diffefentiation the ownership of slaves and other property came to be 
designated by “‘dominium,” the hearest equivalent of “ property.” ‘Ihe rights over 
children were named “ potestas ;"" over free persons, not as children, maacipium ; 
while the original word ‘‘ manus” was retained only for the rights of husbands 
over wives. Afancipium comes from manus and capio—literally what is taken with 
the hand ; manumissio, from manus and mitiere, shows the word as applied to slaves 
and children. 


In its general characteristics the manus resembles the 
potestas; a wife was in law in no better position than a 
daughter. But just as slavery falls short of the complete 
attributes of ownership, while the potestas exhibits a like 
advance from slavery, so the manus lics still further away from 
the characters of ownership than the potestas. 

I. A husband acquired all his witfe’s property, and was re- 
sponsible for her obligations to the extent of that property. 
(G. 2,98, G. 3, 83; G. 3, 84.) While she was in manu she 
could not acquire any property for herself, but only for her 
husband. She could, however, enjoy that modified and per- 
missive form of ownership granted to slaves and children; 
namely, the pecudum. As to husband's liability for debts of 
wife, see Book III., Universal Succession, sub-head IL, “ arro- 
gatio, coemptio in manum.” 

The manus was, therefore, incompatible with the potestas: u 
woman that passed into the manus of her husband necessarily 
ceased to be under the potestas of her father. But in the time 
of Tiberius (‘Tac. Ann., 4, 16) so few persons were found to 
submit to the inconvenience of the manus, that there was a 
danger of an insufficient number of children being born to pro- 
vide candidates for the office of Priest to Jupiter (/lamen 
Dialis), only those being eligible whose mothers were under 
the manus of their husbands; and an act was passed abroguting 
all the disabilities of the manus where the marriage was con- 
tracted by confurreation. 3 


A woman that merely passes 7# manum without making a coemptio does 
not thereby go out from her father’s fofestas. For in the case of the wife of 
the Flamen Dialis,a Senatus Consult passed at the instance of Cornelius 
Maximus and Tubero, provided that. she was i# manu of her husband in 
regard to sacred things alone, but in regard to all else was precisely the 
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same as if she had never passed s” manum. But women are freed from the 
parent’s fotestas if it is by coemptio that they pass 2” manum, no matter 
whether of a husband or of an outsider. But those only are held to 
stand in the position of daughters that are,in a husband’s maztus. 
(G. 1, 136.) . 

II. The husband does not seem to have possessed over his wife 
tn manu, within any period reached by historical documents, the 
same powers of chastisement and killing that he had over 
slaves and children, He appears, however, to have had the 
right of punishing his wife, with, in serious cases, an appeal to 
her relatives. The two crimes, in the punishment of which a 
wife’s relatives had a voice, were those regarded as least venial 
in ancient Rome—a violation of the nuptial bed, and drinking 
wive. ‘This intervention of relatives may have been the means 
by which the absolute authority of the husband over his 
wife’s life was first effectually checked. (Dion. Halic., Ant. 
Rom., 2, 25.) 

III. There is no trace of the actual sale of a wife by a hus- 
band, but a fictitious sale (mancipatio) was the recognised 
means of relieving the wife from the manus of her husband. 
Whether this fiction represents a more ancient fact, must be left 
to be determined by the evidence of legal institutions similar to 
the manus in other countries, for no conclusive testimony on 
this puint is furthcoming froin Roman sources, 


RIGHTS AND DUTIES. 


A. Rights of Husband. 

I. The husband had a right to the possession of his wife, a 
right that uight be violated by theft. (G. 3, 199.) 

II. He could sue any person causing an tyuria to his wife, 
but this did not depend on the existence of the manus. (G. 3, 
221.) 

B. Duties of the husband. 

Gaius does not say whether a wife in manu was subject to 
noxul surrender. 


INVESTITIVE FACTS. 


I. Purchase. Coemptio in manum. 


In coemptio women pass in manum by mancipatio, that is, by a fictitious 
sale. At this there must be present not less than five witnesses, Roman 
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citizens over the age of puberty, and also a balance-holder; and the: 
woman is bought for an as by the man into whose mans she passes. 
(G. 1. 113.) 


If we may believe Boethius, marriage was formed by mutual 
interrogations: the man asked the woman whether she was 
willing to be’ his materfamilias; she expressed her willingness, 
and asked in turn whether he was willing to be her pater- 
familias, This may have been the form when the manus 
was dying out before marriage by simple contract; but 
when the coemption was more of a reality, we may infer that 
the husband used words more distinctive of his proprietary 
claim—as “I declare this woman to be mine”—dane ego 
mulierem meam esse aio. (Boeth. on Cic., Top. 3, 14.) 

II. Prescription. Usus. 


Formerly there were three ways of passing in manum—usus, farreum, 
coemptio. (G. 1,110.) By wsus a woman passed ta manum by living witha 
man as his wife throughout the whole year. For the possession of her for a 
year gave him, as it were, a prescriptive right by usus, and so she passed 
into her husband’s household, and came to hold a daughter’s place The 
law of the XII Tables, therefore, provided that if a woman wished not to 
pass in that way into the manus of her husband, she should stay away for 
three nights each year in order to break off the wsus for that year. But all 
this branch of law is now gone, being partly taken away by statutes and 
partly effaced my mere disuse. (G. J, 111.) 


This wsus was simply the ordinary prescription. When a Roman citizen had pos 
session of anything (except land) for a year, he obtained the full rights of ownership. 
A wife was capable of being thus held as property in her husband's ‘‘ manus.” 


III. A religious rite—confarreation. Confarreatio, 


In farreum women pass t# manum by akind of sacrifice made to Jupiter 
Farreus, in which a farreum, that is a wheaten cake (/arreus fants) is used ; 
from which the ceremony is named confarreatio. But, besides, in order to 
establish this right, many other acts and things are done, and a set form of 
words used in the presence of ten witnesses. Nor is this rite disused even 
in our time, for the greater F/amines—namely, the Dialtis, the Martialis, 
the Qwtrinalts, and also the Rex Sacrorum—must be begotten in marriage 
celebrated by confarreatio. Anda //amen too, if he marries, must do so by 
confarreatio. (G. 1, 112). 


It has been already stated that after the time of Tiberius confasreation ceased to 
invest the husband with the manus, but gave the wife a right to participate in the 
family sacred rights. 

The ceremony of confarreation took place before the chief Pontiff. (Pontifex 
Mazinus) and the Priest of Jupiter (Flamen Dialis). 


Upon the relative antiquity of these modes of acquiring the 
2 
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manus Mr M‘Lennan makes the following interesting observa- 
tions (Primitive Marriage, 1st edit., p. 13) :— 

“Apart from the tests of truth afforded by the minute 
knowledge of primitive modeg of life and their classification as 
more or less archaic, nothing could be more delusive than 
written history itself. In Roman law, to take a convenient 
example, confarreatio.has the foremost*place among the modes 
of constituting marriage [rather say the manus]. Usus is just 
mentioned in the XII Tables, which contain a provision against 
a wife coming into the manus of her husband through usu, 
Coemptio does not appear in the old law of Rome at all, nor is 
there any mention of it earlier than that by Gaius.! But it can 
easily be shown that usus and coemptio come first in order of 
age, and confarreatio later: that is to say, the two former are 
more archaic than the latter. Yet have recent learned writers, 
overlooking this fact und the meaning of legal symbolism, 
represented usus and coemptio as forms invented and introduced 
by the legislators of Rome, whereby the Plebeians might have 
their wives tn manu, and enjoy the other advantages of justae 
nuptiae; usus as an invention, and the fictitious sale in coemptio 
as mercly a device of legislative ingenuity. The true explana- 
tion of the late appearance of both usus and the fictitious sale 
in the Roman law is this, that the law at first was not that of 
the whole people, but of a limited aristocracy, who, with a 
Sabine king and priesthood, adopted the Sabine religious 
ceremony of marriage; that the law totally ignored the life 
and usages of the mass, and that their modes of marrying and 
giving in marriage began to appear, and to make their mark in 
the law, only on the popular element in the city becoming of 
importance. Instead of marriage per coemptionem being the 
invention of legislators, it was of spontaneous popular growth, 
and must have been as old as the establishment of peaceful 
relations between tribes and families. All fictions, or nearly all, 
have had their germs in facts; became fictions or merely 
symbolical forms afterwards. And that the fictitious sale wag 
originally an actual sale and purchase, cannot be doubted by 
any one who knows that marriage, by the form of actual sale, 
has prevailed almost universally among rude populations.” In 
the opinion of Mr M‘Lenuan, the legend of the “ Rape of the 


1 This is a mistake. Both weus and coemptio are mentioned by Cicero, Pro. 
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Sabine Women” refers to a still earlier and ruder form of 
marriage, in which the bride was not peacefully bought, but 
stolen by treachery or carried off by violence, 


DIvESTITIVE Facts, 


A. Volunfary, by the gct of the piartes. 
I. Re-purchase. Hemancipatio. 


By re-conveyance (remanctpfatio) also women cease to be ¢n manu, and 
Manumission after the re-conveyance makes them sz jurts. And if a 
woman has made a coemptto fiduciae causa with an outsider, she can compel 
him to reconvey her. But if a woman has made a coemfptio with her 
husband, and wishes to be reconveyed by him, she can no more (directly) 
compel him than a daughter cana father. But while a daughter cannot in 
any way compel a father, even if only an adopted father, to reconvey her, a 
wife can by sending a divorce compel her husband to reconvey her just as if 
she had never been married to him. (G. 1, 136A.) 


II. Diffarreation (Diffarreatio). We learn from Plutarch 
(Quaest. Rom. p. 270) that the marriage of confarrestion was 
dissolved by a sacrifice under the authority of the Pontiff, who 
took care that it should be infrequent and costly. The sacri- 
fice is said to have required certain abominable rites. The 
wife of the Flamen Dialis could not be divorced. 

B. Involuntary divestitive facts. 

Women 72 manu are freed therefrom like daughters in folestale;—by 


the death, for instance, of him in whose manus they are, or by his being 
forbidden the use of fire and water. (G. 1, 137, restored.) 


REMEDIES. 


We have no precise information upon this head, The hushand could divorce his 
wife when he pleased, but it seems from Gaius that the wife did not enjoy the corre- 
sponding privilege. (G.1, 1374.) 

Any question as to the existence of manus was probably decided in the same 
manner as other questions of status; but upon this subject Gaius gives us no 
information. 


IV.—MANCIPIUM. 


DEFINITION, ° 


The subject of mancipium belongs wholly to the antiquarian 
side of Roman law. In the time of Gaius, from whom. the 
substance of our information is derived, the mancipium was 
(except in the case of a noxal surrender) a purely fictitious 
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legal status, resorted to, as has been seen, in adoption and 
emancipation. 

Those persons were said to be in mancipio who had been the 
objects of the ancient form of the conveyance called mancipation 
(mancipatio). Slaves were often called mancipia, although the 
word mancipium is more generally confined to free persons. 
(D. 1, 5, 4, 3.) ° 

But technically there was a wide difference between a slave 
and a person in mancipio. Slavery was an institution of the 
jus gentium; mancipium, like potestas, was peculiarly Roman. 
The person in mancipio remained free and a citizen, although 
some of his rights, such as potestas, were in abeyance. (G. 1, 
135 a.) When released, he was subject to the rights of patron- 
age (G. 1, 195), but was tngenuus, not libertinus. Another 
distinction existed. A slave was the object of rights scarcely 
to be distinguished from ownership, and he might be the object 
of possession ; but mancipium partook more of the character of 
@ personal relation, and a person tz mancipio could not be the 
subject of the possessory Interdicts. (G. 2,90.) Lastly, by 
enrolment on the census, even without the consent of his 
master, a person was released from mancipium. (G. 1, 140.) 

We have still to tell further what persons may be tn mancipio. (G. 1.116.) 


The persons, then, of all children, whether male or female, in the parent’s 
potestas, can be conveyed by mancipatio just as slaves can. (G. 1, 117.) 


The same right is enjoyed over the persons of women in manu, for they 
can be conveyed by mancipatio by their coemptionatores in the same way as 
children by a parent. And so far is this carried, that although no one 
stands to the coempftionator in the position of a daughter unless she is 
married to him, yet none the less one that is not married to him, and there- 
fore not in the position of a daughter, can be conveyed by him by manc‘patio. 
(G, 1, 118.) 

But often the whole aim of mancfatio by parents and coemfptionatores 
is to release those persons from the rights enjoyed over them, as will appear 
more clearly below. (G. 1, 118 A.) 


RIGHTS AND DUTIES. 


Those who were tn mancipto were said to be in the place of 
slaves (servorum loco). But the holder was not permitted to 
ill-use them, from which it may be inferred that manctpium 
resembled a pledge more than a sale. 

And lastly, we should observe that those we hold s# manctpio must 


not be treated with insult; or if we do, we shall be liable to an actio 
tujursarum. For no long time indeed are men kept in that condition ; bug 
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usually manczfatio is merely for form’s sake, and is over in an instant,— 
unless, indeed, when it is the consequence of some wrong (ex nozali causa), 


(G. 1, 141.) 


INVESTITIVE Facts. 
A. Mancipation (Mancipatio). 


Mancipatio is, as we have said above, a fictitious sale; and the right is 
peculiar to Roman citizens. The process is this:—There are summoned 
as witnesses not less than five Roman citizens above the age of puberty, and 
another besides, of the same condition, to hold a balance of bronze, who is 
called the “éripens. This last, who receives the object 7# manctpio, holding 
a piece of bronze (acs), speaks thus :—“I say this man is mine ex jure 
Quiritium, and he has been bought by me with this piece of bronze and 
balance of bronze.” Then with the piece of bronze he strikes the balance, 
and gives the piece of bronze, as if the price to be paid, to him from whom 
he receives the object 72 mancipio. (G. 1, 119.) 


The aes of the Roman coins was bronze, a mixture of copper, tin and lead. Brass 
(orichalcum) was a mixture of copper and calamine or zinc. 


The reason for using a piece of bronze and a balance is this :—That 
of old the only moncy in use was of bronze—the as, namely, the double 
as, the half as, and the quarter ; but no gold or silver coin, as may be seen 
by the XII Tables. And the worth and (purchasing) power of those coins 
depended not on number, but on the weight of bronze. The as, for instance, 
weighed one pound, the double as («dpondius) two— whence its name, a name 
still in use. The half as, too, and the quarter, had a tixed weight in pro- 
portion totheir amount as fractions of a pound. And the money, too, of 
old, when paid, was not counted, but weighed. And hence slaves entrusted 
with the management of money were called, and are still called, déspensulores 
(weighers). (G. 1, 122.) 

If, however, any one should ask wherein a woman that has made a 
coemptio differs from one conveyed by mancipatio, the answer is this :—A 
woman that has made a coempiio is not dragged down to the condition of a 
slave. But men or women conveyed by mancipatio by parents or coempliona- 
tores are placed in the position of slaves ; and so fully is this the case that 
from him that holds them s# mancifio they can take neither an inheritance 
nor legacies unless the same will at the same time ordain that they shall be 
free,— the very law that applies to the condition (persona) of slaves. And 
the reason of the difference is plain ; for parents and coemplionatores receive 
them nm mancrpio with the very same words with which they receive slaves ; 
and this is not the case in coemptio. (G. 1, 123.) 


DIVESTITIVE FACTS. 
A. Modes of Release. 


Persons t# causa mancipii since they are looked on as standing in the 
position of slaves, are manumitted by windicta, by entry in the census, or by 
will, in order to make them sui juris. (G. 1, 138) 
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But to this case the Jar Aelia Sentia does not apply; therefore no limit 
of age is required from either the manumitter or the manumitted, Nor is it 
even asked whether the manumitter has a patron or a creditor, And the 
number limited by the Jer Fujia Caninia does not apply to these persons. 
(G. 1, 139, 

Nay, more: Even against the will of hine that holds them in mancifio 
they may be entered in the census, and so gain their freedom. But with one 
exception,—when the father has conveyed a son by mancifpaiso on the express 
condition that he shall be reconveyed to him; for then the father is held to 
reserve in a measure his own fodestas in the very fact that he recovers by 
maxcifatio, And again, a son cannot gain his freedom by being entered in 

the census against the will of the holder sm mancidio, if his father has sur- 
rendered him on the ground of some wrong-doing (ex noxah' causa); if, 
for instance, the father has been condemned on the score of a theft by the 
son, and has surrendered the son by mancipatio to the pursuer; for the 
pursuer has him instead of money, (G, 1, 140.) 


REMEDIES, 


A, In respect of rights and duties, For injury done to the mancipium an action 
lay for demagos against the person that held the mancipium by the person that hed 
given the manctptum (actio tnjuriarum), (G. 1, 141.) 

B. In respect of investitive facts the remedy was doubtless the vindicatio, or real 
action; but Galus is silent on the subject, 


Third 
RIGHTS IN REM TO THINGS. 


FIRST SUBDIVISION. 
INDEPENDENT RIGHTS—ie, CREATED FOR THEIR OWN SAKE. 
I.—OwneERSHIP. DOMINIUM. 


DEFINITION. 


In the Roman Law, dominium is used sometimes with a 
narrower, and sometimes with a wider, signification. In the 
wider signification, the law of ownership includes everything 
that is brought under the third division of rights in rem— 
namely, all rights in rem over things. In this sense, ownership 
is contrasted with olligatio, which is nearly equivalent to 
rights tn personam. (D. 44, 7,3.) But dominitum ia generally 
used with a more restricted application, as the name for the 
largest interest in things, as opposed to the lesser interests. It 
“denotes a right—indefinite in point of user, unrestricte 1 in 
power of disposition, and unlimited in point of duration—over 
a determinate thing.” (Austin’s Jurisprudence, 817.) Such ie 
the correct notion to start with, but we shall find cases where a 
person is called owner, whose rights are not sv unlimited as the 
definition requires. 


RIGHTS AND DUTIES. 


The nghts of an owner may be briefly comprised under two 
heade—a right to the exclusive use of the thing belonging to 
him, and a right to alienate it. These two rightg do not neces- 
sarily go together, but they are generally united in the Roman 
law. 

The chief instances of incapacity of owners to alienate will 
be examined elsewhere; at this stage they need only be 
enumerated. 
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1, Persons of unsound mind, or prohibited by order of a court 
from the management of their property (cui bonis interdicitur). 


2. Now we must note that a pupil can alienate nothing without the autho- 
rity (auctorttas) of the tutor. (G. 2, 8, 2.) 

Now we must note that a woman or a pupil can alienate no res mancipi 
without the authority of the tutor. A res nec mancifi a woman can alienate, 
but a pupil cannot. (G. 2, 80.) e 


Pupil, tutor are explained in (Book IT. Div. II., Tutela). Res mancipi will be 
explained presently. (Dominium. Investitive Facts.) 

3. A husband (see Dos) cannot alienate the immoveables 
brought by a wife as part of her dowry. 

On the other hand, the agnate that is curator of a madman may alienate 
his property under the statute of the XII Tables. And a procurator, too, 
may alienate the perishable property of the principal that has entrusted him 
with its management. (G. 2, 64.) 

These exceptions serve to illustrate the generality of the rule 
that every owner had unrestricted power of alienation ; and we 
veed not at present further consider this element of ownership. 

The next question is, What is the nature of that exclusive 
use that constitutes ownership, and in what manner may the 
owner's rights be violated? The answer embraces necessarily 
an account of the wrongs that may be done to an owner in 
respect of his property. In enumerating these it is convenient 
to adapt our arrangement to the distinction between moveable 
and immoveable things. Immoveable things are such as land, 
and whatever is fixed in or to it; moveable things cannot be 
more clearly explained than by their name. They are such 
things as may be moved from place to place, as furniture, 
horses, cattle, slaves, garments, wine, corn, etc. 


First, RIGHTS TO MOVEABLES. 

A. Rights of the owner (dominus). 

A right to a moveable may be violated in two ways: (1) It 
may be taken away from the owner; and (2) without being 
taken away, its usefulness may be impaired. A wrong to an 
owner of a moveable may be, therefore, an offence aguinst 
posaession, or an offence against the usefulness of the moveable. 

(a.) Deprivation of Possession. 

In two ways an owner may be deprived of his moveable—by 
force or by fraud, against his will or without his consent. The 
former is robbery ; the latter, theft. We shall first state the 
law regarding theft. 

J. THEFT (furtum). A doubt was at one time entertained 
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whether theft was not an offence applicable also to immove- 
ables. (D. 41, 3, 38.) Sabinus thought it was, but the Pro- 
culians, whose opinion is sanctioned by Justinian, relying upon 
the etymology of the word (from fero, to carry off), held that 
theft was an offence against moveables only. (D. 47, 2, 25.) 
The Romangjurists did not, however, fall into the error made 
by Lord Coke and his svfecessors in England, of treating things 
attached to immoveables as partaking of the same character, 
and of holding that stealing them was a mere trespass, not 
theft. It was held that trees or growing fruit might be the 
object of theft (D. 47, 2, 25, 2), and so, likewise, stones, sand, 
or chalk dug up and carried away. (D. 47, 2, 57.) 


The term (/usfum) comes either from furvus (black), because theft is 
done in secret, and in the dark, and often by night; or from /raxs (fraud); 
or from ferre, that is, to carry off; or from the Greek, ¢wp,—their name for 
thieves, which comes itself from ?£pw (I carry off). (J. 4, 1. 2.) 

Theft (/urtum) is the dealing with an object, or with its use or pos- 
session, with intent to defraud,—an act forbidden by the law of nature. 
(J. 4, 1, 1.) 

In the corresponding part of the Digest, it is added that the appropriation must be 
for the sake of gain (lucri faciendi causa) ; (VD. 47, 2, 1,5), and, in some instances, paina 
were taken to show that although there was an apparent absence of personal gain, as 
when the thief stele a thing with the intention of making a present of it to another, 
yet there was a real benefit to the thief in the credit ho obtained for generosity. 
(D. 47, 2, 54,1.) The desire of gain is almost necessarily the motive to steal; but 
even if such desire were absent, the act ought apparently still to be considered theft, 
The definition of theft given in the Institutes may be accepted as it stands, for the 
essential elements of theft are (1) an actual handling or dealing with the thing (t.¢, an 
overt act as distinguished from mere intention) ; (2) that it should be done without the 
consent of the owner; (3) and the knowledge of the thief that he has no such co sent. 


a, The constituent elements of Theft. 
1. Theft of a moveable ( furtum rez). 
1°. There must be an actual handling or exercise of physical 
power over the thing (contrectatio). A mere intention to steal, 
whether uttered in words (D. 47, 2, 52, 19) or not (D. 47, 2, 1, 
1), is not theft. 


A by telling a lie induces B to make a promise to C. This is not theft, because 
there is a mere promise to perform, not anything capable of being touched or dealt 
with. (D. 47, 2, 75.) 

A sells B's slave without B’s knowledge or consent, but the slave continues in B’s 
possession. This is fraud, but not theft. If, however, A detained B's slave and sold 
him, it would be theft. (C. 6, 2, 6.) 

A, pretending to be B’s creditor, requests B to make payment of the debt to C. 
If the payment is made by B to C in A's presence, it was the same as if the money 
were given by B to A. and by A to C, aad the offence was theft; but if the payment 
was made in A's abeence, it was not theft, inasmucb as the money was never handled 


by Aatall (D. 47, 2, 43, 2) 
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A deposits with B a box for safety during his absence. On his return, B 
denies the receipt of the box with the intention of cheating. This is not theft, for 
@ mere intention is not enough to constitute theft ; but if B deals with the box, as by 
woncealing it, then B is guilty of theft. (D. 47, 2,1,2; D. 47, 2, 67, pr.; D. 18, 
8, 29, pr.) 


2°. The contrectatio must be without the consent of the owner 
(invito domino). The owner is understood to forbid if he does 
not consent. (D. 47, 2, 48, 3.) This, of course, is merely an 
aspect of the rule, that no wrong can be done to a man with 
his consent. 


A {ntends to make B a present of a walking-stick. B, without knowing A’s inten- 
tion, desires to appropriate it, and carries it away. Although B was guilty of a 
fraudulent appropriation, his act was not theft, on account of the consent of A, 
althoug! such consent was unknown to B, (D. 47, 2, 46, 8.) 

A ship is in danger of being wrecked, and amongst other things a cask of wine is 
thrown overboard near the shore. Titius, who sees the vessel in distress, watches 
the cask, and when it is driven ashore, carries it home and consumes the wine, This 
is theft. ‘There may have been no concealment in the manner of carrying off the cask, 
but it was against the wishes of the owners, and therefore theft. (D. 47, 2, 43, 11.) 


And even though a man believes that it is against the owner’s will that he 
is dealing with property lent him free, still if the owner is in fact willing, it is 
said there is no case of theft. And hence this question has been raised [and 
decided]. If Titius solicits Maevius’ slave to steal certain property of his 
master’s, and to bring it to him; and the slave reports this to Maevius; and 
Maevius, wishing to arrest Titius in the very act of wrong-doing, allows the 
slave to take certain property to him, then is it to an actzo for theft or for 
corrupting the slave (servi corrupt?) that Titius is liable, or to neither? 
[And the answer is, to neither ; not for theft, because it was not against the 
owner’s will that the property was dealt with ; and not for corrupting the 
slave, because the slave is none the worse.] (J. 4, 1,8; G. 3, 198.) 

This doubtful point was referred to us, and we looked through the dis- 
cussions on it by the old jurists ; some of whom allowed neither action, 
some that of theft only. But we set our face against such subtlety, and by 
our decision formally settled that both actions are to be given. For although 
the slave is nct one whit the worse for the solicitations, and therefore the 
rules under which the actio serv corrupti is brought in do not altogether 
meet the case ; yet the design of the corruptor'to ruin the slave’s upright- 
ness is brought in so that he is exposed to a penal action, just as if the 
slave had in fact been corrupted. For a criminal attempt of this sort must 
not go unpunished, lest it be repeated by some one on another slave that 
can be corrupted. (J. 4, 1, 8.) 


Closely akin to those cases are the instances where an owner 
arts with his property voluntarily, but under a false pretence. 
When the false pretence was the personation of a person that 
had a legal claim, the rule seems to have been applied, that he 
that is deceived does not cousent. But other false pretences 
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could only be dealt with as fraud, giving rise to an action on 
i ground (actio de dolo), and did not fall under the head of 
eit. 


A, « slave, goes to a money-lender, and procures an advance of money on the 

aerials that he is free. This is not theft, but simple fraud (dolus). (D. 47, 2 
id 6 

A obtains a loan by falsely pretending (1) that he is rich, or (2) that he will spend 
the money on merchandise, or (3) that he will give good securities, or (4) that he will 
immediately repay it. This is not theft, but would support an action for fraud 
(D. 47, 2, 43, 3.) 

Seius artanges to give a loan to Titius, a respectable citizen. Pomponius, knowing 
that Seius is not personally acquainted with Titius, takes to him another Titiua, a man 
without character or means, and succeeds in obtaining the loan, the proceeds of which 
he shares with the spurious Titius. Titius commits theft, and Pomponius is an 
accomplice. (D. 47, 2, 52, 21.) 

A slave accustomed to collect money due to his master is manumitted, and, conceal- 
ing the fact, recovers sums from the debtors of his master. ‘This is theft, because it 
is a personation of one entitled to collect money. (1). 47, 2, 66, 3.) 

Gaius appoints Sempronius his procurator to collect his debta, and notifies the fact 
to his debtors. Titius goes round, and, pretending to be Sempronius, obtains payment 
to himself. This is theft. (D. 47, 2, 80, 6.) 


3°. To constitute theft, the thief must know that he has not 
the consent of the owner (fraudulosa contrectativ). 

There is no theft without an intention to deprive a person of 
his property, or of the enjoyment of it. In this respect theft 
corresponds to injuria. Theft is an intentional violation of 
a man’s right to his moveable property ; tyjuria is a wilful 
infraction of a man’s right to his own person, safety, or 
reputation. 

A picks up in the street a ring that he knows to be B's, intending to retur.s it to 
B. This is not theft. (D. 47, 2, 43, 7.) 

A thief breaks a casket and carrics off the jewcls. He is not guilty of stealing the 
casket, but he is of stealing the jewels. (D. 47, 2, 22, pr.) 

A gives B some money to carryto C.  B carries it, gives a portion to C, and keeps 
the rest for his own use. This is theft. (C. 6, 2,7.) But if B was not bound to 
deliver the identical coins, it was mercly breach of contract. (D. 17, 1, 22, i 
D. 47, 2, 43, 1.) 

A lent B weights that were too heavy for the purpose of weighing articles bonght 
by B. The vendor can sue B for theft, and also A, if A knew B's intention to 
cheat. The reason is that the vendor did not intend to part with the possession 
of his property beyond the just weight ; and the excess beyond that was therefore 
stolen. (D. 47, 2, 52, 22.) 


2. Theft of the use of a thing (furtum usus). ° 


Theft, in its general sense, includes not only the taking away of what is 
another's in order to deprive him of it and keep it, but all dealing with what is 
another's against the owner's will. Thus it is theft for a creditor to make use 
of a pledge ( piznus); fora man with whom anything is deposited, to make use 
of that thing ; for a borrower that has received something to use, to put it to 
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any use any other than that for which it was given. It is theft, for instance, if 
a man receives plate, to be used at a dinner he is going to give his friends, 
and then carries it off to the country with him; or if he has a horse lent 
him free (comsmodatum) for a ride, and takes it beyond a certain distance—as 
in the case mentioned in the old writers, where the man took the horse into 
battle. (J. 4, 1,6; G. 3, 195-196.) 

It is decided, however, that those that put things lent them free for one 
use to another use, are not to be held guilty o®theft unless they know that 
they are acting against the owner's will, and that he, if he knew it, would 
not allow them ; and if they believe that he would allow them, they are 
clear of the charge. And the distinction is certainly an excellent one; for 
where there is no intention to steal (affectus furandi) [wrongful intent (dolus 
malus)|, there is no theft. (J. 4, 1,73 G. 3, 197.) 


1°. Contract oF Deposit. —It was the essence of this contract that the person with 
whom anything was deposited should not use it; his sole duty was to keep it. The 
question is, what use of it amounts to theft, and what only to breach of contract? The 
difficulty is that every use implied an absence of authority, and therefore a prohibition 
(prohibet qui non consentit), Suppose a ring were left in deposit, and the receiver 
wore it, there can be no doubt that this breach of contract would throw on the receiver 
the risk of the thing ; and if it were lost hy accident, he would be obliged to pay for 
it; whereas if he had not worn it, he would not have been liable without being guilty 
of fraud. But would it be theft? It all depends, says Justinian, on the intention. If 
the receiver knew that the depositor would never have allowed him to wear it, then he is 
simply taking advantage of his position to cheat the owner of the use of the thing. 
(D. 13, 1,16; D. 47, 2, 76, pr.) 

2°. Contract or Loan.— This differs from deposit, inasmuch as it implies a limited 
or prescribed use granted to the borrower, who takes advantage of the possession given 
him to use the thing for a different purpose, The case in the text where A, on the 
pretence of giving a supper, borrows plate and carries it on a journey, illustrates the 
idea of a theft. If A had borrowed the plate bona fide, having no ulterior purpose, but 
afterwards, being suddenly called away, presumed that the lender would allow him 
to take the plate with him, he committed no theft; but as he exceeded the limits 
prescribed, he rendered himself liable for all loss by accident. 


3. Theft of possession. 


Sometimes, too, a man may commit a theft even of his own property; as 
when a debtor removes by stealth what he gave a creditor as a pledge [or 
when I carry off by stealth property of mine of which some one else is 
possessor in good faith, And hence it is held that if a man hides his own 
slave that comes back to him, while possessed by some one else in good 
faith, he commits a theft]. (J. 4, 1, 10; G. 3, 200.) 


1. Theft from crepiton, The equity of this case is manifest. The creditor has a 
right to the pledge in his possession until the debt is discharged, and to permit the 
owner to carry the thing off by stealth would be to allow him by fraud to deprive his 
creditor of his security. But the provisions of the Roman law went much further, 
Even if the thing pledged remained in the possession of the debtor, and the debtor 
fraudulently disposed of it, he committed theft. (D. 47, 2, 66, pr.) The contract of 
pledge gave the creditor a right in rem to the thing pledged, and a wilful violation of 
this right was, as in other cases, treated as a theft. 


Titius let to Sempronius a farm, and, according to the usual custom, an agreement 
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was made that the crops (fructus) should be a security for the rent. Sempronius 
secretly carries away his crop to deprive Titius of his security. This was theft, 
(D. 47, 2, 61, 8.) 

2. Bona Fring Possrssor.—A bona fide possessor is one that has received a thing 
belonging to another in such a manner as to justify him in believing himself to be 
owner. The owner had a remedy against him for the recovery of the thing, but, as 
decided by Gaiys, if he fraudulently carried it off, it was theft. 

A thief or other person that possessed what he believed to belong to another (mala 
fide possessor) could not bring an action for theft, although he had sufficient right to 
the possession to support an action for the recovery of the thing itself (condictio 
furtiva). (D. 47, 2, 12,1; D. 47, 2, 76, 1.) 


8. Persons (not owners) that could bring an action for 
Theft. 

1. Persons having rights in rem to things. 

1°. One that had a usufruct—ze, the right to the use and pro- 
duce of any property for life or a definite period—could_ bring 
the action of theft even against the owner. If the owner was 
not the thief, both he and the usufructuary could bring the 
action. (D. 47, 2, 46, 1.) 

2°. The person that was entitled to the use only, not the 
produce (usuarius), had the same rights in this respect. (D. 
47, 2, 46, 3.) 

3°. The bona fide possessor, and 

4°. The creditor. 


The actio furti is open to any one that has an interest in the safety of the 
thing stolen, even though he is not the owner. And therefore it is open to 
the owner only if it is to his interest that the thing should not be lost. (J. 
4, 1,13; G. 3, 203.) 

Hence it is agreed that a creditor can bring the actio furts tor a 
pledge that has been stolen, even although he has a debtor able to pay ; 
for it is his interest rather to rest his claim on the pledge, than to 
bring an actio in personam. And so entirely does this hold, that although 
it is the [owner, z¢., the] debtor himself that has stolen the thing in 
pledge, none the less the creditor may avail himself of the actia furti. (J. 


4, 1,14; G. 3, 204.) 

Thus several persons may have an action for theft when a 
thing is stolen. 

A gives his slave to B in security for a debt, but retains possession. Afterwards 
A delivers the slave to C in usufruct. The slave is stolen. C has an action for 
damages for what he loses by the theft. (D. 47, 2, 46,1.) Bhaealao an action for 
theft for the value of the slave, not of the debt (D. 47, 2, 87); and if there remains 


anything over, A has an action for the amount by which the value of the slave 
exceeds that of the debt. (D. 47, 2, 46, 4.) 


2. Persons having an interest in a moveable in consequence 
of a contract. 
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1°. Letting to hire (Locatio-conductto). 


And again if fuller or tailor takes clothes to be cleaned and done up or 
to be mended for a fixed price, and they are stolen from him, it 1s he, and 
not the owner, that has the actio furti. For the owner has no interest in 
seeing that the property is not lost, since he can recover in court by an 
actio locat from the fuller or tailor all that is his. And a purghaser in good 
faith too, if the thing he bought is made away with, may (although he is not 
its owner) avail himself in any case of the actio furti just as a creditor 
might. But the fuller and tailor, it is held, can avail themselves of the activ 
furti only if they are solvent ; that is, able to pay the value of the property 
to the owner. For if not, then the owner, since he cannot recover from them 
what is his, may himself bring the actio furté; for in this case the safety of 
the property is his interest. And it is the same if the fuller or the tailor is 
only partly solvent. (J. 4, 1,15; G. 3, 205.) 


Theft created a presumption of negligence. (D. 4, 2, 14, 12; D. 47, 2, 14, 10; 
D. 17, 2, 62, 3.) 


2°. Loan (Commodatum), 


All that we have said of the fuller and the tailor ought to be applied also, 
the ancients thought, to the borrower (cus commodata res est). Yor as they 
take pay, and therefore are answerable for the safe-keeping of the thing ; so 
he, by enjoying the advantage of its use, necessarily makes himself answer- 
able in like manner. But our wisdom has amended this, among our other 
decisions. And now the owner has the option of bringing an actzo 
commodatt against the borrower if he wishes, or an acéHto furt? against the 
man that stole his property. But after choosing one of these two, the owner 
cannot chanve his mind and have recourse to the other. If he has chosen 
to procecd against the thief, then he that received the thing to use is 
entirely freed. But if, again, the lender proceeds against him that received 
the thing to use, then in no way can he avail himself of the acto furts 
against the thief. The borrower, however, when sued for the thing lent him, 
may have this action against the thief, if only the owner knew that the thing 
was stolen, and yet proceeded against him to whom it was lent. But if he 
was ignorant and in doubt whether the property was not with the borrower 
when he brought the actio commodat:, and afterwards, on ascertaining the 
fact, wished to give up that action, and to have recourse to the acta furt, 
then full leave is granted him to do so, and to proceed against the thief 
without let or hindrance. For he was still in a position of uncertainty when 
he brought the actio commodati against him that received the thing to use. 
If, however, the borrower has already compensated the owner, then in any 
case the thief is free from an actio furté on the part of the owner; and in the 
owner's room comes the borrower that has made compensation to the owner 
for the thing lenihim. And it is plain, further, beyond all doubt, that if at 
first the owner brings the acéio commodat: in ignorance that the thing has 
been stolen, and afterwards, when he knows this, proceeds against the thief 
instead, that in any case he is freed that received the thing to use, no matter 
what the issue of the owner's action against the thief. And the same rules 
hold whether the man that received the thing on loan is partly or entirely 
solvent. (J. 4, 1, 16; G. 3, 206.) 
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When the owner secretly carried off the thing lent from the borrower, it was 
not theft, unless the borrower had a balance of claim against him for expenses, in 
which case he had an interest in the retention of the thing, and could sue the owner for 
theft. (D. 47, 2,15, 2; D. 47, 2, 59.) 


3°. Deposit. 


He with whom a thing is deposited is not answerable for its safe-keeping, 
but is liable only for his own acts of wilful wrong-doing (do/o malo). And 
therefore, if the thing is stolen from him, since he is not liable to an actro 
@eposité for its restoration, and thus has no interest in its safety, ke cannot 
bring an actio furti, but the owner can. (J. 4, 1, 17; G. 3, 207.) 


These cases, where a person whose interest in a thing is 
based wholly on a relation of contract can bring an action 
for theft, seem to be opposed to the general conception of 
theft ; namely, as an offence against a right in rem. The hirer 
or borrower, however, has certainly a right tn rem to the 
thing hired or borrowed, derived from the consent of the 
letter or lender, and limited thereby. The hirer enjoys by 
a species of delegation the owner's right to the possession of 
the thing. Hence, a person in the absence of the owner, and 
therefore without his authority; undertaking the custody of 
his property (negotiorum geator), although responsible for every- 
thing that was stolen through his fault, could not sue the thief, 
(D. 47, 2, 85.) In like manner a tutor, whose powers were 
conferred on him by law, and were not derived trom the con- 
sent of the pupil, could not sue for theft of the pupil's property, 
although he was bound to make good the loss. It could rot 
be said that the pupil had delegated to the tutor the right of 
possession, and with it the right to sue the thief that deprived 
him of the possession. But in these eases the owner could not 
require the tutor or agent to make good the loss, without first 
giving up his rights of action against the thief. (D. 47, 2, 53, 3.) 

3. A person having only a right tn personam in respect of a 
thing, could not bring the action for theft. 


A bequeaths Stichus to B. Before Stichus is delivered to B he is stolen. B has 
no action for theft. (D. 47, 2, 85.) 

A sells Stichus to B, but before delivery Stichus is stolen. 3B, inasmuch as he 
does not become owner until Stichus is delivered to him, cannot sue the thief. He 
can, however, under the contract, require A to allow him to sue the thief in A's 
name. (D. 47, 2,14, 1.) This opinion was not held by Paul, who argued that both 
purchaser and vendor could sue the thief, inasmuch as each had an interest in the 
safe delivery of the slave. (Paul, Sent. 2, 31, 17.) : 

A sells Stichus to B, and B carries off Stichus furtively, without paying the price. 
B-commits theft. (D. 47, 2, 14,1; D. 47, 2, 80, pr.) 
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y. Abettors of Theft. 
1, What is abetting? 


Sometimes a man is liable to an actio furti that has not in person com- 
mitted a theft ; as, for instance, he that has aided and advised a theft. But, 
certainly, he that has lent no aid (ofe) to the commission of a theft, but only 
advised and encouraged (consi/zo) the thief, is not liable to the actio furts. 

Among these are to be reckoned the man tRat knocks money out of your 
hand in order that another may make off with it ; or that stands in your way 
in order that another may steal what is yours; or that puts your sheep or 
oxen to flight that another may take them as they flee—as in the case 
in the old writers of the man that put a herd to flight by means of a red 
cloth. But if any such act is done wantonly, and not to aid in the commission 
of a theft [we shall see whether the wés/'s actvo under the /ex Aguilia ought 
to be given—for the ex Aguilia de damno punishes even carelessness], an 
actio tn factum ought to be given. 

He too aids and advises the commission of a theft that places ladders 
under the windows, or breaks open the windows or a door in order that 
another may commit a theft; or that lends iron tools to break open a 
house, or ladders to put under windows knowing for what purpose they are 
lent. (J. 4, 1,115; G. 3, 202.) 

A tame peacock has escaped, and A pursues it until the bird is exhausted and is 
caught by B&B. <A is liable for theft. (D. 47, 2, 37.) 

A persuades B’s slave to run away. This is not theft ; but if the slave carries with 
him any of his master's property, A is said to abet the theft. (D. 47, 2, 36, 2.) 


2. Responsibility of abetting. 


But when Maevius aids Titius in committing a theft, both are liable to 
the actio furti. (J. 4, 1, 11.) 

Each person abetting or aiding a theft is responsible as if he 
alone had done it; so that payment by the others of the penal- 
ties they have incurred does not exonerate him. This rule, 
which was adopted from a feeling of hostility to thieves, 
pressed with great hardship on a man when several of his 
slaves were concerned in the theft, of a single article. (S& 
familia furtum fecisse dicetur, D. 47, 6.) The Pretor, there- 
fore, gave an option to the master, either to surrender all the 
slaves that had been concerned in the theft, or to pay the 
amount that a single freeman would have had to pay if he 
alone had committed the theft. (D. 47, 6,1.) Every master 
got the benefit of this option, if the theft had been committed 
without his knowledge or against his orders. It may be 
added that the same option was given to the master when 
several of his slaves had committed damage (damnum injuria), 
(D. 9, 2, 32), or robbery (D. 47, 8, 2, 15), but not when the 
offence was against the person of a freeman (injuria). (D. 47, 
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10, 34.) In this latter case the responsibility of the master was 
estimated as if each slave were free. 


It is to be noted also that a person might be responsible 
for abetting a thief when the principal was not. 


Persons in the fofestas of parents or masters, if they steal from them, 
commit a theft, and the thing taken becomes stolen property ; and no one, 
therefore, can acquire it by usucapio before it returns into the owner's power. 
But the actio_ furti does not arise, because on no ground can an action arise 
between them. If, however, some one else has aided and advised the theft, 
since a theft is actually committed, he is accordingly liable to the acto 
Jurt: ; because, in truth, the theft was accomplished by his aid and advice. 
(J. 4, 1, 12.) 


3. Vicarious responsibility. 


And, again, the master of a ship, or an innkeeper, ora livery-stable keeper, 
is liable to an actro guast ex malefuio for any loss suffered by wilful wrong 
or theft committed in his ship, or inn, or stable: provided always that the 
wrong-doing (maleficiunt) is not his personal act, but that of some one em- 
ployed by him inthe management of the ship, or inn, or stable. For since 
in this case there is no action against him ex contract, and since he is to 
some extent in fault for employing wicked servants, he is lable to an acho 
guast ex malcficto. In these cases it isan acto tn faction that is open,—a 
remedy given to an heir, but not against an heir. (J. 4, 5, 3.) 

4. And finally, we must observe, the question has been raised whether a 
person under puberty, that takes away what is another's, commits a theft. 
It is held [by most] that as theft essentially implies a theftuous aim, a person 
under puberty incurs an od//yaévo on such a charge only if very near the 
age of puberty, and well aware, therefore, of the wrongful nature of his acts. 
(J. 4, 1, 18; G. 3, 208.) 

II. RopBery. Vi bonorum raptorum, Like furtum, this offe ace 
is confined to moveables. (C. 9, 33, 1.) 


A robber is liable also to an actio furti. For who deals with what is 
another’s more against the will of the owner than he that robs by force? 
And therefore he is rightly called a shameless thief. There is, however, a 
special action grounded on that offence which the Prator brought in, called 
wt bonorum raplorum. (J. 4,2, pr.; G. 3, 209.) 

This action, however, is open only against him that forcibly carries off 
goods with the intention to do a wilful wrong (do/o malo.). He, therefore, 
that is led by some mistake to think a thing his own, and in his ignorance of 
law carries it off by force in that spirit, supposing that an owner may take 
away what is his even by violence from its possessors, ought to be acquitted. 


' The edict referred to is in the following terms :—“ Si cui dolo malo, hominibus 
coactis damni quid factum esse dicetur, sive cujus bona rapta esse dicentur: in eum 
qui id fecisse dicctur, judicium dabo.” This edict was probably introduced in the 
Preetorship of Lucullus, B.c. 77. According to the construction put upon it by Uipian, 
® person acting alune was liable to the action: hominibus coactis was not essential, 
(D. 47, 8, 2, 7.) 
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And in accordance with this, he that has carried off goods by force in that 
same spirit is not liable to an actio furti. (J. 4, 2, 1.) 

A tax-gatherer carries off cattle of a farmer to satisfy a claim that turns out to 
be unfounded. He does not commit robbery, because he believes he has a right. 
(D. 47, 8, 2, 20.) 


In this action it is not essential that the property should bez# donzs of the 
plaintiff. For whether it is 2 donis or not, if @nly it is ex bonds (was part of 
his goods), the action will stand. And so, if anything has been borrowed or 
hired by Titius, or is even left in pledge or deposited with him on such terms 
that he has an interest in keeping it from being taken away—if, for instance, 
in the case of a deposit, he has promised to answer for negligence (cu/pa)— 
or if he is possessor in good faith, or has a usufruct or any other right 
creating an interest in preserving the goods from the robber—then we must 
say that to him this action is open. And by it he gains not ownership, but 
only what he, as victim of the robbery, claims to have had taken away from 
among his goods—that is, from among his substance. And generally we 
must say, that whatever grounds give rise to an actio furii in case of secret 
theft, those same grounds will support this actio for any one (if open force is 
used). (J. 4, 2, 2.) 


But a thoughtful care for such cases as these may only open up a way 
for robbers to satisfy their greed and pass unpunished. And therefore a 
wiser provision has been made in this respect by the constitutions of our 
imperial predecessors. For no one is allowed to take by force anything that 
is moveable or self-moving, even although he thinks that same thing his 
own. And if any one acts contrary to the statutes, if the thing is his own, 
then he ceases to be owner; and if it is another’s he must first restore the 
thing, and then make good also its value. And this applies not only to 
moveables that can be taken away by force, but (as the constitutions declare) 
to cases of forcible entry on any landed property, in order to stop men from 
every form of robbery on such pretexts. (J. 4, 2, I.) 


This remedy was introduced by Valentinian Theodosius and Arcadius a.p. 389. 
(C. 8, 4, 7.) Previous to this enactment, a person recovering his property by 
violence Jost possession only, and thereby the position of defendant in an action for 
the recovery of tho property. 


(B.) Offences against Usefulness. (Damnwm Injuria.) 

Provision was made in the XII Tables for redressing wrong- 
ful damage to property, although there is some doubt as to the 
exact terms. Subsequent laws seem to have been made, but 
they were all abrogated by the lex Aguilia upon which hence- 
forth the law of wrongs to property depends. It was a plebis- 
citum carried by Aquilius, a tribune of the Plebs (B.c. 287). 

The terms of the ler Aquilia are given in the Digest. 

Lex Aquilia capite primo cavetur: Qui servum servamve, alienum alienamve, 
quadrupedem vel pecudem, injuria occiderit, quanti id in eo anno plurimi fuit, tantum 
aes dare dumino damnas esto. (D. 9, 2, 2, pr.) 


Tertio autem capite ait eadem lex Aquilia : Caeterarum rerum, praeter hominem 
et pecudem occisos, ai quis damnum alteri faxit, quod usserit, fregerit, ruperit 
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injuria, quanti ea res erit in diebus triginta proximis, tantum domin 
damnas esto. (D. 9, 2, 27, 5.) ee 7 sas 


In its terms the Aquilian Law did not apply to injuries to freemen ; but, by a 
Pretorian extension, was made also to embrace that class of wrongs. It applied 
aleo to immoveables, as will be afterwards noticed; but in the main it was con- 
fined to damage to moveable property, whether slaves, animals, or inanimate things, 


e. The cofistituent elements of wrongful harm. 
1. The acts or defaults that constitute wrongful harm. 


The actio damni injuria is established by the Jer Agusta. The first 
chapter provides that if any one wrongfully (¢ajuria) kills a slave or four- 
footed beast reckoned among cattle belonging to another, he shall be con- 
demned to pay to the owner the highest value that property bore within the 
year preceding. (J. 4, 3, pr.; G. 3, 210.) 

And the aim of the statute in providing not absolutely for four-footed 
beasts, but only for those that are reckoned among cattle (fecudes), is 
this :—It would have us know that the provision does not apply to wild 
beasts or to dogs, but only to those animals that can properly be said to 
graze (fasci) — horses, for instance, mules, asses, oxen, sheep, she-goats. 
Swine, too, it is held, are included, for they come within the term cattle, 
seeing they too graze in flocks. And so Homer says in the Odyssey, in a 
passage cited by Aelius Marcianus in his Institutes—-“ Him you will find 
sitting near his swine; and they are grazing (végovras) near the rock Korax, 
hard by the spring Arethusa.” (J. 4, 3, 1.) 


Elephants and camels, because beasts of burden, are included in this chapter. 
(D. 9, 2, 2, 2.) 


The second chapter of the ler Agur/ia is not in use. (J. 4, 3, 12.) 
This chapter referred to adstipulatio. (See Book 11. Div. J., Accessory Contracta.) 


The third provides for every other kind of damage. Therefore if a man 
wounds a slave, or a four-footed beast reckoned among cattle, or wounds or 
kills a four-footed beast not reckoned among cattle, as a dog, or wound. or 
kills a wild beast, as a bear or lion, this chapter establishes an action to be 
brought against him. And wrongful damage (damnum injuria datum) to 
all other animals, and also to anything without life, gives rise to a claim 
under this part of the statute. For if anything is burned or smashed 
(rup/um) or broken, an action is established by this chapter. The one term 
ruptum might indecd suffice for all those grounds of action, for it means 
spoiled (corruptum) in any way. And therefore not only burning and 
breaking, but cutting too, and crushing and spilling and destroying, or mak- 
ing worse in any way, are included under this term. Nay, an opinion has 
been given that if a man puts anything into another’s wine or oil to spoil its 
natural goodness, he is liable under this part of the statute. (J. 4, 3, 13; 
G. 3, 217.) e 

According to the interpretation of this law, enly those injuries were understood as 
included that were caused by the body to the body (corpore corpori). But this 
narrowness was removed by the Pretor. 


But it has been held that under this statute there is a direct action only 
if the man does the damage directly with his own body. And therefore 


against him that does damage in some other way utiles actiones are usually 
given. If, for instance, a man shuts up another man's slave or cattle 80 as: 
to starve them to death, or drives a beast so furiously as to founder it, or 
terrifies cattle into rushing over a cliff, or persuades: another’s slave to climb 
a tree or go down a well, and he in climbing or going down is either killed 
or injured in some part of his body, then a wé/7s actéo against him 1s given 

But if a man thrusts another’s slave from a bridge or from the bank into a 
river, and the slave is drowned, then, from th® very fact that he threw him 
in, it is easily seen that it was with his body he did the damage, and there- 
fore he is liable under the /ex Aguilia. But if it is not with the body that 
the damage is done, and no one’s body is injured (mec corfore nec corport), 
but in some other way damage has befallen some one, then as the actio 
Aguilia is not enough, whether direct or wéz/is, it is held that the guilty 
person is liable to an actio in factum. For instance, if a man, moved by 
pity, frees another's slave from his fetters in order that he may run away. 
(J. 4, 3,16; G. 3, 219.) 

Utilis Actio. An actio was said to be utilis when it was granted in cases to which 
it was not strictly applicable through the intervention of the Pretor. The object 
was accomplished by a modification of the formula by words wide enough to apply 
to the case it was intended to cover. The precise form in which this was done ia not 
known ; no example of a formula of the kind is to be found in the sources. But it is 
likely that the alteration was slight and consistent with the original terms of the 
action. In the case of the lex Aquilia, the Pretor extended the scope of the statute 
by giving a remedy (utilis actio) in case of indirect damage. The construction put 
upon the statute limited its application to direct damage. A curious parallel is to be 
found in English law, by the introduction of the action of trespass on the case, by the 
side of the orivinal action for trespass. The word “ utilis” is worthy of notice ; very 
frequently the Pretorian innovations were said to be “‘utilitatis causa.” No more 
striking example could be quoted of the wide and flexible authority exercised by the 
Preetur. 

Actio in factum. It would appear that cases arose within the mischief intended to 
be redressed by the lex Aquilia, but nut vovered by the statute, nor by the wider 
phraseology of the actio utilis. For these cases the Pretor introduced, says Pom- 
ponius (D. 19, 5, 11), actiones tn factum accomodatas legi Agquiliae, elsewhere said 
to be ad exemplum legis Aquiliae. (D. 9, 2, 53.) Probably the name activ in factum 
was due to the circumstance that the Preetor did not attempt to meet the case by a 
variation of the terms of the statute, but stated in the formula that if the fact was 
so-and-so, then the judex should have power to condemn the defendant to pay compen- 
sation, Thus all reference to the authority of the statute was left out. Whether this 
was the case or not, cannot confidently be determined in the absence of examples of 
Jormulae in the actio utilis and the actio in factum respectively. Moreover, once the 
Prewtor definitively altered the law, especially under the later Roman procedure, not 
much practical importance attached to mere difference of form of expression in the 
several actions. This may enable us to understand the conflict between the statement 
of the text as to the distinction between actio utilis and actio in factum, in the case of 
the lex Aquilia, and the examples cited from the Digest infra. The jurists keep up 
the distinction clearly betwoen direct damage provided for by the statute, and damage 
that was not direct, but whether in the latter case it was actio wists or actio in factum 
they did not take the trouble always to distinguish. But the statement in the text 
doubtless represents the correct theoretical distinction. 

A pours B's corn into the river and destroys it. This case is covered by the terms 
of the statute. (D. 9, 2, 27, 19.) 
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A strikes B’s money out of his hand, and it falls into a river and ta lost. In this 
case there lies an actio in factum. (D. 9, 2, 27, 21; D. 19, 5, 14, 2.) 

A gives B's oats to his own horee, or drinks B's wine. As no damage was done to 
the oats or wine, the injury is indirect. Utilis actio. (D. 9, 2, 30, 2.) 

A midwife gives her patient poison by pouring it down her throat. Thia is a direct 
injury under the statute. (D. 9, 2,9.) But if she merely gave it to the patient, 
who drank it herself, it is indirect, and there lies an actio in factum. (D. 9, 2, 7, 6.) 

A lights a fire, which it is R’s duty to watch. B falls asleep, and in consequence 
the house is burnt. It may be said B did nothing, and A did no wrong. The injury 
being indirect, there lies against B the utilis actio. (D. 9, 2, 27, 9.) 

A smoked B’s bees, and drove them away or killed them. Ulpian says, as A did 
not kill them, but merely created the means of their death, the remedy is not by the 
direct action, but by an actio in factum. (D. 9, 2, 49, pr.) This decision disagrees 
also with the distinction made by Justinian in the text, for when they are killed, the 
harm is done to the bodies of the bees. 

A held a slave while B killed him. B committed a direct injury, A only contributed 
to it indirectly. Against A lies an actio in factum, (D. 9, 2, 11, 1.) 

A scares a horse on which the slave of B is riding, and the alave is thrown off inte 
@ river and drowned. Against A lies an actto in factum. (D. 9, 2, 9, 3.) 

A cuts a rope by which a boat is moored; the buat drifts and is lost. Against A 
lies an actto in factum. (D. 9, 2, 29, 5.) 

A drives his cattle into B's field without B’s authority, and allows them to eat the 
grass. Against A lies an actio in factum. (C. 3, 35, 6.) 

A sets on a dog that bites B. If A held the dog and set him on, the injury is 
direct ; but if he did not hold the dog, the action is in factum. (1). 9, 2, 11, 5.) 


2. The damage must be capable of being measured in money 
in order to support an action on the lee Aquilia. But when 
the damage cannot be so estimated, recourse may sometimes be 
had to the remedy for injuria. Thus, if a blow or injury to a 
slave does not depreciate his value in the market, it 18 not 
damnum; it may, however, be tijuria. If the slave requires 
medical attendance, then he is considered as receiving damnum, 
(D. 9, 2, 27, 17.) It may, indeed, happen that some injuries 
(as castration) enhance the pecuniary value of a slave; and 
in that case the remedy of the master 1s to sue for the wrong 
to the person (injuria). (D. 9, 2, 27, 28.) 

3. The right that an owner has against men generally is not 
that the usefulness of his moveables shall not be impaired by 
any act of theirs; that would be putting it too wide, for men 
are not responsible for accident; but his right 1s that they shall 
not, by their malice or negligence, impair the usefulness of his 
property. This delict is accordingly wider than gajuria. There 
can be no injuria without intention; damnum injuria may 
result from carelessness only. Hence a noticeable difference. 
A mistake as to the character of the person insulted or assaulted 
sometimes removed the attack from the category of injuria. 
But if a man kills a slave under the belief that he is a freeman, 
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‘he does not escape paying damages to the owner of the'slave 
for his loss. (D. 9, 2, 45, 2.) 


He kills wrongfully (¢#juréa) to whose malice (do/us) or negligence death 
‘js due ; nor is there any other statute to punish damage done otherwise than 
‘wrongfully. And therefore he goes unpunished that without negligence or 
wilful wrong does damage by some accident. (G. 3,211.) ¢ 

_ And he that kills by accident is not liable tinder this statute, if only no 
negligence is shown on his part. For otherwise, under this statute, a man 
is liable for negligence quite as much as for malice. (J. 4, 3, 3-) 

Therefore, if a man is playing with javelins, or practising, and pierces 
your slave as he is passing, a distinction is made. For, if the man is a 
soldier, and in the Campus Martius, or any other place where men usually 
train, the act does not imply negligence on his part; but if any one else 
.does such a deed, then he is chargeable with negligence. And the same rule 
of law applies to the soldier too if he does the deed in any other place than 
that set apart for soldiers to practise in. (J. 4, 3, 4.) 

And again, if a pruner, by breaking down a branch from a tree, kills your 
slave as he passes, then if this is done near a public road or one used by the 
neighbours, and he did not first shout out so that an accident might be 
avoided, he is chargeable with negligence. But if he did first shout out and 
the slave did not care to take heed, the pruner is free from blame. And 
so too if he happened to be cutting ata place quite off the road or in the 
middle of a ficld, although he did not first shout out; because there no out- 
sider had any right to go to and fro. (J. 4, 3, 5.) 

And further, if a doctor, after operating on your slave, fails to see to the 
healing of the wound, and therefore the slave dics, he is chargeable with 
negligence. (J. 4, 3, 6.) 

Want of skill, too, is reckoned as negligence; if, for instance, the 
doctor kills your slave by bad surgery or by giving him wrong drugs. 
(J. 4s 3) 7-) 

And if mules that the driver from want of skill cannot hold in run over 
your slave, the driver is chargeable with negligence. And even if it was from 
want of strength that he could not hold them in, though another stronger man 
could have, he is liable for negligence all the same. And the same decisions 
apply to the rider that cannot keep in his horse, whether from want o1 
strength or from want of skill. (J. 4, 3, 8.) 


A sets his stubble or thorns on fire, and the flames are carried so far as to burn B's 
corn or vines. Is A responsible? It depends on the circumstances of the case. If 
it was a windy day, and A did not take precaution against the fire spreading, or if he 
has not watched it, he is liable. But if he took all reasonable care, and a sudden gust 
of wind carried the flames, he is not. (D. 9, 2, 80, 3.) 

They that place traps to catch animals in roads or pathways are responsible for 
all damage ; but ot if the traps are in places usually chueen for the purpose. 
(D. 9, 2,28) If, however, a person that has no right to place traps dves so, and 
cattle grazing on the adjoining land have been caught in them, the person that set 
the traps is responsible. (D. 9, 2, 29.) 


CONTRIBUTORY NEGLIGENCE.— Even a person negligently 
causing an injury is relieved from blame if the damage is 
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accomplished only by the concurrent negligence of the eufferer, 
Hence there was no remedy when the sufferer had the power to 
escape from the danger, and did not exert himself to do so. 
He could only claim compensation when he either did not 
foresee the injury, or could not have helped himself if he had 
foreseen it. * (D. 9, 2, 28, 1.) 

4, In certain cases, When a man was so situated that he 
could not help inflicting some injury upon another's property 
in order to avoid a greater to his own, he was allowed with 
impunity to do that injury. 


A house might be pulled down to prevent the spread of Aames from a fire ; and even 
if the precaution proved to be unnecessary, the owner of the house had no redress, 
unless it had been pulled down in an irrational panic, and not from a reasonable view 
of the danger. (D. 9, 2, 49, 1.) 

A ship is driven in a storm among the ropes anchoring another veascl, and it 
cannot be extricated except by cutting the ropes. The owner of the vessel in danger 
has a right to cut the ropes, and does not subject himself to any action for damages, 
The same rule applied when s vessel without any fault had got cutangled amony fisher- 
men’s nets. It could cut its way out. (D. 9, 2, 29, 3.) 


8. What persons (besides owners) may suo for wrongful 
harm ? 

As in the case of furtum, the delict of damnum injuria might 
be committed against any one having a right in rem to a thing, 
although not owner (dominus), Under the Aquilian law, indeed, 
this was not so ; the only person that had a remedy under that 
enactment was the owner. (D. 9, 2, 11, 6.) But just as the 
Preetor gave a remedy for indirect as well as direct damage, so 
he provided a remedy to persons having an interest in the use- 
fulness of the property, although their interert fell short of full 
ownership. 

1. The bona fide possessor had, Ulpian tells us, an actio in 
Jactum against all that did harm to his moveable property, even 
if it was the owner himself. (D. 9, 2, 17.) 

2. The fructuarius and usuarius also had a remedy (utile 
judicium) after the analogy of the Aquilian law (ad eremplum 
legis Aquiliv), even against the owner. (D. 9, 2, 11, 10; 
D. 9, 2, 12.) Hence if the owner has killed a slave that he 
had given in usufruct to another, he must give compensation. 

3. To one having a servitude. 


A has an aqueduct over B's land, and it is pulled down byC. According to a rule 
hereafter to be more fully explained, the aqueduct, being attached to B’s land, 
belonged in law to B. A, however, can bring un action (activ utilis) against C for 
the damage. (D. 9, 2, 27, 32.) 
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4, Secured creditor. The right of a creditor to the thing 
pledged muy be as effectually impaired by injuring the thing 
as by stealing it. He has, therefore, the same action as a bona 
fide possessor, even against the owner. (D. 9, 2, 17.) He 
may sue for the amount of his interest in the debt, and the 
owner may sue for the balance, if any. (D. 9, 2, 36, 1.) 

5. Borrower. The borrower of clothes destroyed while in 
his custody by another has no remedy. The action must be 
brought by the owner (dominus). (D. 9, 2, 11, 9.) 


B. Duties of the owner of animals (res se moventes). 
I. Pauperies. 


On account of irrational animals that from wantonness or heat or their 
savage nature have done damage (faeries), a noxalis actio is set forth 
in the statute of the XII Tables. (But if those animals are given up in 
satisfaction of the wrong, then the defendant is free, for so the statute 
expressly provides.) Suppose, for instance, that a kicking horse or an ox 
in the habit of goring has kicked or gored a man, then this action lies. But 
it applies to those animals only that are stirred up contrary to the nature 
of their kind ; for if they are wild beasts by blood, the action is void. If, 
therefore, a bear escapes from his owner and then does harm, his former 
owner cannot be sued ; for he ceased to be owner when the wild beast escaped. 
Pauperies is damage done without 2jurza on the doer’s part. For indeed 
no animal can be said to do an énjuria, seeing it lacks sense. So much for 
the noxalis actio. (J. 4, 9, pr.) 


The XII Tables gave an action if a quadruped had done 
harm. (St quadrupes pauperiem fecisse dicetur.) (D. 9,1, 1, pr.) 
If any other animal than a quadruped did the injury, an action 
was also provided by the Preetor (utilis actio). (D. 9, 1, 4.) 
This rule applies only to tame animals, not to wild, for the 
reason stated in the text. The analogy with noza is kept up. 
Nozxia is when a slave does that which in a freeman would be 
wrong ; pauperies is the damage done by an animal contrary to 
its usual nature, and therefore bearing a kind of resemblance 
to wrongs. If a tiger destroys a human being, it but acts 
according to its nature; but when an ox gores, the act may be 
regarded as a breach of the good behaviour that is its second 
nature. In another point, the same analogy was preserved. 
The responsibility for the mischief followed the animal, and 
fell upon the person to whom for the time it belonged (noza 
caput sequitur), (D. 9,1, 1, 12.) 

No action lay if the animal were irritated or roused by 
another. (Paul, Sent. 1, 15, 3.) Thus when a horse was struck 
by a dolo or a spur, and reared and kicked a person, it did not 
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commit pauperies, The injury was not the result of an outbreak 
of unusual badness, but was due to the mismanagement of the 
horseman ; and therefore the owner of the horse is not re- 
sponsible, but only the person that irritated the horse. So 
if the fault is with the driver, or the mischief results from 
the beast being overloaded, or from the nature of the place 
where it happens, no responsibility attaches to the owner, but 
compensation may be demanded from the person in the wrong. 
(D. 9, 1, 1, 4.) 

If. Edict of the Acdile in regard to animals that do not fall 
under the head of pauperies. 


It must be borne in mind, too, that an edict by the A2diles forbids us to 
keep a dog, a boar, a wild boar, a bear, or a lion, where there is a path in 
common use. And if despite this we do so, and a freeman suffers hurt, the 
owner will be condemned to pay such a sum as the judge shall think fair 
and right ; while for all other damage the owner must pay double the loss, 
And beside these actions allowed by the A¢diles, the actio de pauperte 
too will stand. For when several actions, especially if penal, bearing on 
the same matter, meet, recourse to one never docs away with another. 


(J. 4,9, 1 


Justinian omits the penalty of 20 solidi for killing a freeman. 

When a dog is chained in a house, and some one stumbling 
on it accidentally is bitten, the owner is not liable (D. 
9,1,2,1); but if the owner takes it into a place where he 
ought not, or by not keeping it sufficiently in hand allows it to 
slip, he is responsible for his negligence and must pay all 
the damage; nor does he escape by the surrender of the d og. 
(D. 9, 1, 1, 5.) 

Second, RiGHTS TO [MMOVEABLES. 

A. Rights of owner against all men generally. 

(a.) Deprivation of simple possession. 

I. By Fraud. Removing landmarks (de termino moto). 

An immoveable, from its nature, cannot be stolen. Theft, 
therefore, has no application to land. There is, however, an 
analogous offence—removing the landmarks, and stealing land 
by inches. We are told by Dionysius Halicarnassus (Antiq. 
Rom. 2. 75) that Numa made a law on the subject. Although 
Numa may be regarded as a myth, there can be no doubt that 
@s soon as private property in land was recognised, the offence 
of removing landmarks had to be provided for. Numa, we are 
told, ordered every man to mark the boundary of his iand, 
and to set up stones, which were made sacred to Jupiter Jer- 
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ts, and that, once a-year, on a day appointed, the people 
should assemble and offer up sacrifices of grain and fruits at the 
boundaries. This is the mythical origin of the feast of the 
Lerminalia. If anyone dared to remove or shift a landmark, he 
was devoted to the god that watched boundaries, and could 
be killed by anyone with impunity. The same ganction was 
extended to the Ager Romanus, and the same punishment de- 
nounced against those that took from it to increase their ager 
privatus. 

The Agrarian law passed by Caius Caesar established a fine 
of 50 auret for every landmark thrown down or shifted, and 
allowed anyone to bring the action. (D. 47,21,3,pr.) Nerva 
allowed a master to pay the fine, if his slave had removed a 
landmark without his knowledge; and if the master refused, 
the slave was condemned to death, (D. 47, 21,3, 1.) Hadrian 
made the offence a crime. (D. 47, 21, 2.) 

IL, By Force. (De vi et vi armata.) 

As tlire could be no theft of an immoveable, so there could 
be no robbery of it. Still an owner might be ejected from his 
lands by force, and this constituted an infraction of his rights, 
for which a remedy was provided, not by the usual method of 
actions, but by interdict. (D. 43, 16, 3, 15.) 

J. The ejectment of any person from an immoveable by 
force, with or without weapons, was a wrong remediable by 
interdict. The essential characteristic of it was, however, that 
it was available fur a mere possessor, whether he was owner 
(dominus) or not. But it may be regarded as part of the legal 
protection of owners, for of course an owner out of possession 
could not be dispossessed by violence or in any other way. 

2, A distinction was drawn between force with weapons 
(vis armata) and force without weapons (ris cottidiana). The 
most important distinction between the two forms of force was 
this: any possessor, however unjust his possession, was entitled 
to protection against armed violence; but a persun that had 
acquired possession by fraud or force, or was a mere tenant-at- 
will of the ejector, had no redress if he were dispussessed by 
force without weapons, (D. 43, 16, 14.) 


An interdict for recovering possession is usually given when a man has 
been ejected by force from the possession of a farm or a house. He has 
then given him the interdict Usde vi [which commences, Unae tu illum vi 
dejectsti). (J. 4.15,6; G. 4, 154) 

By it the ejector is compelled to restore possession, if only the ejected did 
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not get possession from his opponent by force, by stealth, or by leave (nec 
wi nec clam nec precarto). But if he did, he can be ejected with impunity. 
(G. 4, 154.) 

Sometimes, however, the Preetor will compel me, when I have ejected a 
man that got possession from me by force, by stealth, or by leave, to restore 
possession,—as, for instance, when I have ejected him with arms. For on 
account of the aggravation of the offence I must suffer punishment so far as 
to reinstate him in possession. (G. 4, 155.) 


Thus a person forcibly dispossessed could resort to simple 
force, without weapons, to recover possession. ‘This did not, 
however, interfere with the right of self-defence. Av armed 
attack could be repelled by arms; and even if, in the vicis- 
situdes of the conflict, the possessors should be turned off their 
own land, they still had a right to use arms, if possible, to get 
back. The whole fight must, however, be a single transaction ; 
if, being turned out, the owner retired, and after recruiting his 
forces renewed the conflict, he would not be justified (non er 
untervallo sed ec continenti), (1). 43, 16, 3, 4.) 

But in the time of Justinian this distinction was no longer 
regarded. 


By the interdict Unde wt the ejector is compelled to restore possession, 
even although the ejected got possession from him by force, by stealth, or by 
leave. But under our sacred constitutions, a> we have said above (p. 242), 
if any man seizes on a thing by force, then if it is part of his poods he ts 
deprived of its ownership ; if it belonz> to another, he is compelled first to 
restore and then to pay its value to the victim of his force. And further, he 
that ejects anyone from possession by force is liable under the dex Zulia devi 
for employing force, either private or public. Force is private it no arms are 
used ; but if arms are used to drive a man out of possession, then tle 
force is public. And by the name arms is to be understood not only shicids 
and swords and helmets, but also clubs and stones. (J. 4, 15,65; G. 4, 155.) 

If there are several ejectora, and only one has a rod or sword, it gives the char- 
acter of armed violence tu the attack. (J). 43, 16, 3,3.) Even if they came unarmed, 
but took them up in the fight (D. 43, 16, 3, 4), or brought arms and refrained from 
using them, it was armed force. (1). 43, 16, 3, 5.) It was essential, however, that 
possession should be gained by the exercise of force, and not by mere threats. (UD. 
43, 16, 3, 7.) 

(B.) Rights to the enjoyment and use of an inmoveable. 

I. Secretly cutting down trees (arborum furtim caesarum) 
(D. 47, 7) was a special offence created by the XII Tables, but 
scarcely distinguishable from theft. When anything attached 
to ap immoveable was removed, it was at once regarded as a 
moveuble, and the person that took it as a thief. If the person 
that cut or destroyed a tree had no intention to steal, but 
had a simple desire fur mischief, then he was respousible 
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for damnum injuria, Now, as in cutting a tree a person could 
be actuated only by one of those two motives, either stealing 
or mischief, there would seem to be no necessity for creating 
the special offence arborum furtim caesarum. The penalty fixed 
by the XII Tables was changed by the Pretor into a penalty of 
double the value of the trees. (D. 47,7,7,7.) * 

II. Secretly or forcibly interfering with an owner in the use 
of his land. (Interdict quod vi aut clam.) 

1°, What acts constituted a wrong remediable by this inter- 
dict? The interdict quod vi aut clam applied only to immove- 
ables (quaecungue in solo vi aut clam fiunt, D. 43, 24, 1, 4), and 


provided generally for most injurious acts done thereto. (D. 
43, 24, 20, 4.) 


A pours something down B's well, and spoils the water. (D. 48, 24, 11, pr.) 

A has pushed B's vines on to his (A’s) own land, and they have taken root, so that 
B has lost the right to remove them. (D. 43, 24, 22.) 

A carries away the stakes supporting B’s vines, (D. 43, 24, 11, 8.) 

A pulls down B's house. (D. 43, 24, 7, 9.) 

A carries away B's tiles lying ready to be placed on his house ; this is theft. (D. 
43, 24, 9, pr.) If, however, the tiles are on the house (D, 43, 24, 7, 10), whether 
actually fixed to the roof or simply lying thereon ( D. 43, 24, 8), it is not theft, but a 
wrong remediable by the interdict. 

A lops the branches of B's trees, (D. 48, 24, 9, pr.) 

A removes from 1's land or house any fixture (aliquid aedthus adficum). (D. 43, 
24, 9, 2.) This does not include keys, door-bars not fixed to the door, lattices or 
windows not fixtures. (D. 43, 24, 9, 1.) 

A goes upon B's farm and scatters the dung from his dung-heap. If A scattered 
it over fields already manured, which might be injured from the excess, it was a 
violation of B's right to his immoveable. (D. 43, 24, 7, 6.) 

A ploughs B’s meadow, or digs a ditch in his land. (D. 45, 24, 9,3; D. 48, 24, 
22, 1.) But this was not an offence when done by a tenant in due course of cul- 
tivation, even against the wishes of the owner, unless harm was done by it. (D. 43, 
24, 7, 7.) 

A lops pollards (silva caedua) belonging to B. If they are unripe, it is an offence 
(D. 48, 24, 18, pr.) ; if mature, no harm is done to the owner, and there is no offence, 
unless A intends to carry them off for his own use ; in which case he commits theft. 


2°. To constitute a wrong, the injurious acts must be done by 
force or secretly ; that is, as interpreted by the jurists, against 
the will or without the consent of the owner. | 


Ulpian says the definition of Quintus Mucius Scaevola satisfied him. A person 
does anything by force (ri) when he does what he is forbidden to do by the owner. 
(D. 48, 24,1,5; D. 50, 17, 73, 2.) 

Three definitions are given in the Digest of secret damage. 

A person does a thing secretly (clam) when he does that which he knows to be 
disputed, or likely to be made the subject of dispute (Quintus Mucius Scaevola, 





1 Ait Prator: Quod vi aut clam actum est, qua de re agitur, id quum experiendi 
== est, reatituas, (D. 48, 24, 1.) 
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D. 50, 17, 73, 2) ; or when he does something without the knowledge of his __.... 
sary, and has not informed him of it, provided he either expected, or might reasonably 
expect, a dispute with him (D. 48, 24, 3, 7, Cassius) ; or when he conceals an act 
from a person that he knows would forbid it, and either thinks, or has reason to think 
that it would be forbidden, (D. 43, 24, 3, 8, Aristo.) ; 


As in the ease of theft, the remedy here described may be 
resorted to by anyone having an interest in the immoveable, 
even against the owner. (Von solum domino pruedii sed etiam 
his quorum interest opus non factum esse.) (D. 43, 24, 11, 14.) 
Hence by the usufructuary. (D. 43, 24, 12.) 

III. In certain cases the interdict uti possidetis, although 
having essentially a different scope (see Possessio, Appendix 
to Dominium), was admissible as a remedy for injurious acts 
done to land. 

To prohibit a man from building on his own ground was in 
a sense robbing him of possession. (D. 43, 17, 3, 2; D. 41, 2, 
52, 1.) So when a tenant (inquilinus) refuses to allow the 
owner to enter and repair. (D. 43, 17, 3, 3.) When a neigh- 
bour places his rafters partly on my wall and partly on his own, 
he may be compelled to take them off by the interdict uti possi- 
detis, (D. 43, 17, 3,9; D. 43, 17, 3, 6) 

IV. Damage. Damnum tnjuria. 

The action founded on the Aquilian law, which has been 
explained in its application to moveables, was also available for 
similar damage done to immoveables, as setting a house or vine- 
yard on fire (D. 9, 2, 27, 7), or pulling down a house. (D. 9, 2, 
27, 81; C. 3, 30, 2.) 

B. Rights of owners of conterminons immoveables. 

I “The Prator says, when a tree from your house hangs 
over his honse, if it is your own fault that you do not take it 
away, I forbid the use of force to hinder him then from frecly 
taking it away and keeping it himself.” (D. 43, 27, 1.5! 

When a tree growing upon A’s land overhangs the field 
or building of B, if A does not cut it down, he must suffer 
B to do so. In the case of a house, the rule is subject to no 
qualification, but in the case of a field it applies only to pruning 
trees to the height of 15 feet from the ground. (D. 43, 27, 1, 7.) 
The earliest law was in the XII Tables, and the object was to 


1 4it Pretor: Quae arbor ex aedibus tuis tn aedes illius impendet, si per te stat 
quominus cam adimas, tunc guominus ills eam arborem adimere mbgue halere, liceat 
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prevent fields being injured by the shade thrown from trees. 
(D. 43, 27, 1, 9.) 

II A right to gather fruits falling on another’s land (de 
glande legenda). 

“The Preetor says, when acorns from his land fall on yours, 
1 forbid you to use force to hinder him from ffeely picking 
them up and carrying them away every third day.”! (D. 43; 
28, 1.) 

The word acorn (glans) used in the interdict covers all fruits. 
(D. 50, 16, 236, 1.)? 

III. Protection from flooding by rain water (aguae pluviae 
arcendae. D. 39, 3.) 

In the absence of a servitude no owner had a right to the 
rainfall from the lands of an adjoining proprietor. Every 
owner had aright to the water that fell on his own land (D. 
39, 3,1, 11), and to keep it back, even although he had been 
accustomed to let it pass on to his neighbour. (D. 39, 3, 21.) 
So when a man by digging on his own land dried up his neigh- 

bour'’s well, his conduct was not actionable. (D. 39, 3, 1, 12.) 

But every landowner had a right to prevent any change in 
his neighbour’s land by which rain water not hitherto running 
on to his land was made to pass on to it. (D. 39, 3, 1,2; D. 
39, 3, 1,22; D. 39, 3, 1, 14.) There was no remedy against 
the overflow of water from thermal springs (D. 39, 3, 3, 1), nor 
when buildings were injured, for the action was given for the 
protection of fields. (D. 39, 3, 1, 17.) 

But an owner had a right to alter the state of his land, so as 
to throw rain water on his neighbour when it was required for 
the purpose of cultivation. (D. 39, 3,1, 15.) Thus, he could 
make any works for the purpose of reaping the fruits of his 
land (D. 389, 3, 1, 7), including under that designation the whole 
produce of land, such as chalk or stones, as well as grapes or 
corn. (D. 50, 16, 77.) 

Ditches made for the purpose of drying the land were also 
within the exception (D. 33, 3, 1, 4); not, however, to let the water 
run on to his neighbour, but to sink into the ground ; for, says 
Ulpian, no ore has a right to improve his land by making his 
neighbour's worse. If the owner of the land that suffers from 
the incursion of rain water has given his consent to the opera- 


1 Ait Pretor: “Glandem quae ex tllius agro in tuum cadat, quominus wii tertio 
dic legerc, auferre liceat, vim ficri veto.” 
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‘tion that has caused the mischief, he has no remedy. (D. 89, 8 

19.) Nor is there any remedy when the construction of the 

works was authorised by the State (D. 39, 3, 2, 3), or had existed 

den the memory of persons alive, (D, 22, 3,28; D. 39, 
, 2, 3.) 


e 
INVESTITIVE, DIVESTITIVE, AND TRANSVESTITIVE FACTS, 


Having examined the rights and liabilities of an owner, we 
have now to inquire into the ways in which these rights may 
be acquired, transferred, or extinguished. Throughout this 
part of the exposition it is convenient to assume that the 
investitive or divestitive facts operate without restriction, and 
afterwards to point out the restrictions to which they ure sub- 
ject. The following is the arrangement :— 


INVESTITIVE Fact. — 
Divestirive Fact. — 
TRANAVESTITIVE Facts. 
4. Facts belonging to the ancient law (ex jure civdi). 
I. Maneipatio. 
IL. Cessio in jure. 
HI. Usucapto, 
IV. Adjudicatio (see joint-ownership). 
V. Leqgatuim, 
8. Facts belunging to the law as expanded and settled in the time of Justinian 
(ex jure yentium). 
I. Arcessiv. 
Il. Traditio. 
Til. Preacriptio. 
RESTRAINTS ON INVESTITIVE AND TRANSVESTITIVE Facts. 
a. Persons that cannot be owners. 
I. Slaves. The Peculdium of slaves. 
II. Persons subject to the patria potestas, Peculium eastrense, ete. 
Il]. Wiver subject to manus. Dos, Parapherna, Donatw propler nuptias, 
B. Thing: that cannot be owned. 
]. Res communes. 
Il. Kes publicue. (Publicae Viae; Publica flumina.) 
II. Res unirersitates. 
IV. Res divini juris; sacrar, sanctae, relizgiosae. 
c. Restraints on conveyance without valuable consideration. (Duaati.) 
Extension uy INVESTITIVE AND THaNnsvesTiTIVE Facts—AGENcy. 


INVESTITIVE FACT. 


I. Oceupatio is the taking possession of what belongs to 
nobody (res nuillius) with the intention of keeping it as one’s 


property. 
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The phrase “thing belonging to no one” (res nullius) is used 
in two very different senses. Thus we are told that— 


Things sacred, devoted, and hallowed belong to no one. For what is 
Heaven’s by right is included in no one’s gonds. (J. 2, I, 7.) 


In a sense, what Justinian here states is perfectly true. Things consecrated to the 
Church are not private property ; they do not belong to any specifie@individuals. But 
they are the objects of rights closely resembling ownership, and should not be classed 
with things that usually are objects of private property, but which for a time may 
happen to have no owner. The phrase “a thing belonging to nobody ” should be 
restricted to things capable by appropriation of becoming the objects of private pro- 
perty. If the terms employed in the Institutes were correct, the maxim of Roman 
law, that what belongs to no one (res nuliius) becomes the property of the first one 
that takes possession of it, would no longer be true.! 


Occuyatio, as a mode of acquisition, existed in the following 
cases :— 

1. Livina Txtnos.—All creatures untamed that live in the 
air, on the earth, or in the water, become the property of the 
person that first takes or catches them. (D. 41, 1, 1, 1.) 


And by natural reason we acquire not only what becomes ours by delivery, 
but also what we have made ours by o¢cupatio. For previously such things 
belonged to no one ; as, for instance, all that we take by land, by sea, or in 
the air. (G. 2, 66.) 

Wild beasts, therefore, and birds and fishes—all animals, that is, that are 
born on sea or land or in the air—as soon as any one takes them, become at 
once his property by the Fus Gentium. For what formerly belonged to no 
one, is by natural reason given up to him that takes possession (occupant). 
And it makes no difference whether one takes the wild beasts and birds oh 
his own lands or on another’s. Clearly, however, he that enters on another’s 
land to hunt or to snare birds may be forbidden to enter by the owner, if 
seen in time. (J. 2, 1, 12.) 


For other instances, see Acquisition of Possession. 


2. PREcIoUS STONEs in a state of nature. 

Pebbles, precious stones, and the like, found on the sea-shore, become at 
once by the jws saturade the property of the finder. (J. 2, 1, 18.) 

An island that springs up in the sea (this happens at times, though rarcly) 
belongs to the (first) occupier, for it is believed to be no one’s. (J. 2, 1, 22.) 


3. TREASURE-TROVE (Thesaurus). 

Treasure-trove is treasure deposited in a place for so long a 
time that no one can tell who is the owner of it.2 When 
treusure has been hid in the earth for safety, it is not treasure- 
trove, unless it is 80 ancient that the owner of it is unknown. 

* Quod enim nullius est, id ratione naturali occupanti conceditur. (D. 41, 1, 3.) 


* Thesaurus eat vetus quaedam depositio pecuniae, cujus non extat memoria, ut jam 
dominum non Aabeat, (D. 41, 1, 81, 1.) 7 
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A person bought a house, and sent a workman to repair it. The workman found 
money hidden. If it were money that the previous owner could identify as hia—as 
having been lost or left by mistake—it must be restored to him. (D. 6, 1, 67.) 


Treasures that one finds in ground of his own, the late Emperor Hadrian, 
following what naturally seems fair, gave up to the tinder. And his decree 
was the same with regard to things found by chance in a place that is sacred 
or devoted. If, again, a man finds treasure in another's ground when not 
engaged in searching for it, but by chance, he must give up half to the owner 
of the soil. And, similarly, if a man finds treasure in ground belonging to 
the Emperor, half goes to the finder, and half, as Hadrian decreed, belongs to 
the Emperor. And again, similarly, if a man finds treasure in ground that 
belongs to a city, or to the fiscus, half belongs to himself, and half to the 
Jiscus or city. (J. 2, 1, 39.) 

4, Things were res nullius if their owners had relinquished 
possession of them with the intention of abandoning the 
ownership. 

5. The property of an enemy captured in war was said to 
belong to nobody, and therefore to become the property of the 
captors by the right of occupation. 

All that is taken from the cnemy becomes ours by natural reason. (G. 2, 69.) 
And again, all that we take from the enemy at once becomes ours by the 
Fus Gentium. So far does this rule eatend that even freemen, if taken, are 
reduced into slavery to us. And yet they, if they escape from our power 
and return to their own people, regain theu former status, (J. 2, 1, 17.) 


Immoveables taken by the Romans from an enemy were not 
treated as res nullius; for they were not left as prize to the 
actual captors, but were reserved for the State. When an 
enemy had driven the Romans out, but was afterwards ex- 
pelled, the Jands were restored to their former owners, ard 
were not appropriated by the State. (D. 49, 15, 20, 1.) 

Moveables belonged to the individual captors, subject to the 
rules of prize. Ff they were the spoil of a common movement, 
they must be divided according to the rules of war; but when 
they were captured by the enterprise of the individual soldier, 
he was not obliged to share them with his ucighbours., This 
seems to be the reconciliation of the apparently conflicting 
passuges. (D. 49, 14, 31; D. 41, 1, 51, 1.) 


DIVESTITIVE FAcT. 
L Dereliction. 


And on this principle it seems quite true to say also, that if a thing is 
regarded by its owner as abandoned, then any one that takes possession 
forthwith becomes its owner. And it is regarded as abandoned when‘ its 

R 
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owner has thrown it away with the intention that it shall no longer be eS 
of his property ; he ceases, therefore, at once to be the owner. © (J. 2,1, 47.) 

But the case is quite different if goods are thrown overboard in a storm, I 
order to lighten the ship; for they still belong to their owners. For it is 
manifest that they are thrown overboard not with any intention not to 
keep them, but in order that both owner and ship may the better escape 
the dangers of the sea. And therefore, if when they are Cast ashore by 
the waves, or are still floating about at sea, anyone takes possession 
and carries them off with an intention to make gain out of them, he commits 
a theft. | | 

And a closely allied case is that of things that fall from a carriage in 
motion without the owner's knowledge. (J. 2, 1, 48-) 


Could a slave be a derelict? Or did a slave abandoned by 
his master become free? In certain cases where a sick slave 
was abandoned he acquired his freedom, But apparently a 
lave might be treated as derelict. (D. 9, 4, 38, 1.) 

_ ontus claimed Thetis as hia alave,on the ground that Thetis was the child of 
hia female alave. In defence it was proved that in a previous action brought by the 
nurse of Thetis for the maintenance of the child, the nurse had been told by Sempro- 
nive to deliver up the child to Lucius Titius, the father of the child. Lucius Titius, 
having paid the money demanded by the nurse, manumitted Thetis before the Presi- 
dent of the province. Wasa this valid? Paul answered, that as Sempronius seemed 
to have treated Thetia, the child of the female alave, as a derelict, the manumission by 


Laciue Tittus was perfectly valid, inaauuch as be had acquired the ownership of 
Thetis by vccupateo, (1). 41, 7, 8.) 


TRANSVESTITIVE FACTS. 


The modes of conveyance in the Roman law fall into two 
groups, which are distinguished from each other, according to 
the view of Justiman, by their origin; some descending from the 
civil law (er jure errti), others from the Jus Gentium. But 
“delivery” (¢raditie), which forms the characteristic mode of 
conveyance of the Jus Gention, had a place, although a very 
restricted one, in the oldest law of Rome. The older modes of 
conveyance may be called formal, as coutrasted with the later 
and non-formal. 

Austin enumerates among the clements constituting owner- 
ship, the unrestricted power of disposition. Historically, this is 
a relatively modern part of ownership. Ancient society, and 
in this expression Rome is to be included at sume time prior to 
the AIL ‘Tables, admits slowly the power of free alienation, 
The chief influences retarding the growth of individual owner- 
ship are three. (1) In the case of land, tribal ownership pre- 
cedes ownership by households, and that in turn precedes 
ownership by individuals. It is only when the clan or tribe 
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ceases to be an effective power, and its place is taken by the 
higher organisation of a State, that households are permitted to 
deal with their share of the tribal land as separate property. 

(2) The joint or single family continues to be a corporate 
owner, long before the head of the family is allowed to act as 
owner instead of as manager of the household estate. The 
Joint family exists where the natural family is not broken up on 
the death of the father, but continues to enjoy the property 
undivided, under the management generally of the eldest male. 
In India the joint family is still a living institution ; but our 
acquaintance with Roman history begins at a point where the 
joint family, if it ever existed among that people, as it probably 
did, was forgotten. (3) When alienation is allowed to the head 
of the family, frequently “ ancestral property ” is excluded from 
its operation. 

Our acquaintance with Roman law commences at too late a 
period to enable us to reconstruct from Roman sources a history 
of the steps by which individual ownership was established. 
At the time of the XII Tables, the paterfamilias is owner and 
not a mere manager or trustee of the family property. The 
power of testation is expressly recognised both in respect of 
familia and pecunia. There can be little doubt that at the date 
of the XII Tables, these words indicate two kinds of property. 
Familia may be compared with the “ancestral estate” of Hindu 
law, and Pecunia with self-acquired property. But we have no 
positive information to justify any definite opinion. At all 
events, we can go so far as to say that “ booty” was probably 
the first case in which the right of the warrior to free disposi- 
tion war recognised. The spear was for ages the symbol of 
dominium ex jure Quiritium; and the name Quzriles means 
spearsmen. We are reminded that it was in the case of prize of 
war that filiifumilias were first allowed to hold private property, 
and there is nothing unlikely in the supposition that the first 
case where the paterfamilias was permitted to act as owner 
instead of manager, was with respect of things taken in war. 
Gaius says the ancients considered those things to be emphati- 
cally their own which they had taken from an enemy, and accord- 
ingly a spear was set up in the Centumviral Court, asit were to 
keep in mind the origin of private property. ( G. 4, 16.) 

One of the most ancient species of Conveyance is the 
Partition of an Inheritance (judicium familiae erciscundae, ie, 
dividundae). When a family broke up on the death of a pater 
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familias, if the aons could not agree as to the division, an appeal 
to some tribunal was necessary. The shares were allocated by 
a judicial decree. The transition was easy from the real to the 
fictitious use of a tribunal as a means of guaranteeing a per- 
aon to whom property was transferred. In the Roman law, 
cessio in jure was resorted to freely as a mode of conveying pro- 
perty, and if a conjecture may be hazarded, property that was 
otherwise inalienable. Mr Poste (Gaius, 2d edit., 171) thinks 
this form of conveyance older than mancipatio, which was intro- 
duced as a Jess inconvenient form, and confined to certain things. 
It is true that cessio in jure could be employed not merely for 
the conveyance of res mancipi, but for res incorporales, such as 
tutela leqitima, ususfructus, hereditas (G. 2, 153, Ulp. Frag. 19, 
11; 11, 6), urban praedial servitudes (G. 2, 29), manumis- 
gion of slaves (p. 174), and emancipation of children under 
potestaa (p. 212). The fact that cessio in jure could be applied 
to res mancyt as well as in the other cases, naturally sug- 
geste that it alone was at first employed; but the informa- 
tion we poseces hardly justifies us in accepting such a sugges- 
tion ax proved, Locking to the heterogeneous character of the 
purposes for which ceasto in jure was employed, the probability 
in that it was a device used fur enabling alienation to take 
place where the law did not admit alienation. If mancipatio 
was introduced in the manner stated, it is rather difficult to 
understand why it should have been confined to rural servitudes, 
Moreover, there seems ground for believing that in the case of 
corporeal res nee manctpé, the aucient mode of couveyance was 
Delivery. (See m/ra). 


A. FORMAL CONVEYANCES (Jor jure ctvili). 
I. MANCIPATION 


sernvife ave transterred to another by man if.t/ie, and for this reason, 
indeed, are called res muniisr And wherever mancipatto holds good, tm sure 
cesste also holds goad. (G. 2,22.) What the process is, has been told in an 
earlier part of our commentaries. (G. 2, 23.) 
The form of conveyance has already been described under “ Muncipium.” 


In that way persons, both slave and free, are conveyed (mancipantur) : and 
animals (includin® oxen, horses, mules, asses‘, for they are res mancips. 
Landed property too, whether in town or country, if res mancipi (as Italian 
lands, for instance, are}, is usually conveyed in the same way. (G. 1, 120.) 

But if a res meancrfe is transferred neither by muxecipatio nor by mn jure 
cessto.. . . And further, we must observe that aerus is peculiar to Italian 
soil, and is inapplicable to provincial. For scaws can be applied to land 
only when it is rés mancipi; and provincial soil is ares ne mancife. But 
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provincial soil that has the jaws Quirrtivm, stands in the position of Italian 
soil, and therefore can be conveyed by manciputiv. (G. 2, 26. 264, 27, a8 
restored by Huschke.) 

And again, of things moveable, or rather self-moving, the following are 
res manctpi : slaves, male and female, and those tamed animals that are 
broken in as beasts of draught or of burden—oxen for instance, horses, 
mules, asses. Rural praedial servitudes are res mancipt; but urban servi- 
tudes are mec mancip~i. Stipendiary and tributary provincial lands are also 
nec mancipi. (G. 2, 15.) 

Now the teachers of our school think that these are res mancifi from the 
moment of their birth. But Nerva, Proculus and the other authorities of 
the opposing school, think they are res mancrpé only if broken in; or if so 
excessively wild that they cannot be broken in, that they hecome res mancipi 
on reaching the age at which such animals are usually broken in. (G. 2, 154.) 

On the other hand, wild beasts are res nec man: iff, as bears, lions; and 
alco those animals reckoned with wild beasts, as elephants and camels; 
and this is not affected by the fact that these animals are sometunes broken 
in as beasts of draught or of burden. And further, some of the smaller 
animals,—even of tamed animals, some of which, as we have said above, are 
res mancipl,—are classed as res nec mancrpi.  G. 2, 16.) 

And, again, almost all incorporeal things are rev ace mancipt, except 
servitudes over landed property in the country. ‘These are sex munctpl, 
although reckoned with things incorporeal. (G. 2, 17.) 

The passages from Gaius manifestly show that the group called rea mancipi was 
based upon no logical considerations, but must be ascribed to the accidents of 
history. It included some moveables, as it were, capriciously, and inmoveables 
partly by a geographical and ju rtly by an arbitrary boundary. The rea mane are 
charact: rived by the circumstance that they include things known to the Romans 
in the earliest times, and not such as became known only when they carried their 
conquests out of Italy. Thus immoveables out of Italy were rea nee manetpt; 
elephants and camels, althouyh beasts of burden, are alwo rea nec mancipi, because 
they were introduced at a late period. The circumstance that rights of way and 
righte to water-courses are res mancipi, but not rights to lights and others that arise 
only in crowded cities, shows that the group of res mancipi wes formed wher the 
Romans were in a purely agricultural stage. The costlicr jewels (as to pearls, see 
Pliny, 9, 35, 53) were excluded, becnuse they were unknown at the time when the 
distinction was made. May not guld and silver have been omitted fur the same 
reason ! 

Ulpian and Gaius agree in stating that delivery (¢raditio) is the appropriate mode 
of conveyance of res nec mancipi. (Ulp. Frag. 19,7; G. 2,19.) “If I deliver to you 
a garment, or gold, or silver, whether by way of sale or gift, the thing becomes yours 
without any formality.” (G. 2,20.) It could hardly have been otherwise. Even at the 
stage when the paterfamilias is regarded not as owner, but as a mere manager, of the 
joint family property, he must have had power to receive or deliver the numerous 
articles required in the daily course of life. It would have beeng impossible to have 
recourse to ceatio in jure for these innumerable little transactions. ‘The probability is 
that the notorious and troublesome form of mancipatio was only required in the trans- 
fer of articles forming the permanent stock or capital of an agricultural community, 
as lend, slaves, cattle, beasts of burden or draught; where the right of the pater- 
Samilias to alienate might not be so fully recognised. At all eventa, the requirement 
of mancipatio indicates that great publicity and solemnity were necessary to assure & 
purchaser, and to relieve him of all dread of disturbance from those whom the pater- 


familias veprwented. Once, however, the power of slienation was completely. 
evtablished, the cumbrousness of the mancipatio made it unpopular, and it was not 
vequired in the case of new articles of property introduced among the Romans ; 
notwithstanding that in the case of urban servitudes and camels, the reason of the 
distinction would have classed these with res mancipi. 

A distinction of some importance existed between moveable 
ves mancipi and immoveable res mancipi. Moveable res man- 
¢ipi could not be transferred unless in the presence of the 
parties; and so far was the origin of the word (manu capere) 
regarded, that not more could be conveyed than could be held 
in the hand. But immoveable res mancipi need not be in the 
presence of the parties, but might consist of parcels in different 
parts of the country. (Ulp. Frag. 19, 6.) 


But in one point the conveyance of landed property differs from the con- 
veyance of everything else. For persons, both slave and free, and animals 
too that are res manctpi, must be present in order to be conveved ; and not 
only present, but actually grasped by the receiver of what is given mancifio, 
from which comes the term for such conveyance, mancipatio, the thing being 


taken in the hand. Hut landed property is usually conveyed in absence. 
(G. 1, 121.) 


The mode of conveyance that superseded mancipatio was “de- 
livery.” As delivery could take place only when the parties 
were on or near the land to be transferred, it was often less con- 
venient than mancipatio. Hence there continued to be a reason 
for keeping alive the ancient mancipations for land in Italy. 


II. JN sre cessio, Title by a fictitious surrender in court. 


1. /m pure cessto takes place thus : Before a magistrate of the Roman people, 
as the Prctor, or before the president of a province, the man to whom the 
thing is being granted appears holding it, and makes his claim thus : ** This 
slave, | say,is mine. cr pure Qurritium.” Then after he has made his claim 
the Pretor asks him that grants it whether he will make a counter lain 
And when he says no, or remains silent, then the Pretor makes over the pro- 
perty to the chumant. This is called a degss acto, and can take place even 
in the provinces before their Presidents. (G. 2, 24.) 

Often, however, indeed almost always, we use mancipatfo. For when we 
ourselves can do it by ourselves betore our friends, it is needless to seek 
out a harder way of domg at beture the Prator, or the President of a pro- 
vince. (G. 2, 25.) 

Three persona were thus required; the owner who conveys (cedena), the purchaser 
(cindecans), and the Pretor, who gives judgment (addict), (Ulp, Frag. 19, 10.) It 
was a mode of alicnation applicable both to rea mancipi and res nec mancipi, to cor- 
poreal and incorporeal things. Thus a usufruct, or inheritance, or legal tutelage of a 
freedweman, can be convey cd by Unis mode. (p. 260.) 

2. Restriction special to tu jure ceasto. 


And finally, it must be observed that persons im pofestate, in manu, or in 
ypio, can acquire nouUning by sa yure cesste. For since such persons can 
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have nothing of their own, it follows that they can of themselves claim 
nothing as their own before a court of law in sure. (G. 2, 96.) 


BONITARIAN OWNERSHIP. 


And next, we must note that among aliens there is but one form of ownership 
(domininm). So that in each case a man either is the owner, or is in no sense 
an owner. Afid this was the law formerly among the Roman people ; for in 
each and every case a man either was owner ex sure Qutrilium, or was in 
no sense an owner. But afterwards ownership parted into two kinds; so 
that one mran may be owner er jure Quirifium, and another have the 
property é# bonis. (G. 2. 40.) 

For if I transfer to you a res mancipfi neither by mancipatio nor by in jure 
cessto, but by simply handing it over, then the thing becomes yours s” dons, 
but will remain mine ex jure Quiritium until you by continued possession 
acquire it by wsucapfio. For as soon as the full time for uswcafio has run, 
the thing is yours at once by absolute right, that is, both sa donrs and ex juve 
Quiritium, just as if it had been transferred by mancipatio or in sure cessto. 
(G. 2, 41.) 

The aim of the law of prescription (usucapio) war to heal 
defective titles; the conditions under which it applied will be 
stated presently. But a question arisca, what were the rights 
of a purchaser, for example, that had obtained possession of a 
slave bought and paid for, but had not taken a conveyance by 
mancipa'to or cessio in jure? After the period « f usncapio had 
expired, he was owner (dominus er jure Quiritium), and was 
entitled to all the remedies provided by law for owners; but 
suppose, before that time had expired, some one, making an 
adverse claim, took away the slave, what remedy had the pos- 
sessor? He could not sue as owner, because he was not owner; 
he could not sue the adversary aa a robber, because the adver- 
sary set up a dona fide claim to the slave. It 1s nossible that 
when interdicts were introduced (see p. 372, Mosseasio), the 
purchaser was protected against violent dispossession ; but 
this remedy had imperfections of its own, and was subject to 
this special disadvantage, that it was not availuble against 
every possessor. In justice, however, a buyer, in the case 
supposed, ought to have as complete a remedy as if he were 
actually owner; and such a remedy was fivally supplied by 
the Prator by the aid of a fiction. 


Of the same kind is the actso called Pudbliciana. For it4s given to a man 
that seeks to recover property of which he has lost possession ; property 
delivered to him for some lawful reason, but which he has not yet acquired 
by wsucapio. Now he cannot in the zafentio claim it as his cr jure Quiritium. 
By a fiction, therefore, he is held to have acquired it by usucafio, and 
being thus made quasi-owner ex jure Quirtitum, he puts forward an intentso 
worded as fuilows: “Let there be a juaerx. If the slave that Aulus Agerius 
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bought and had delivered to him had been in his possession for a year, if, 
in that case. the said slave, about whom the action is brought, would be his 
ex jure Quiritium, and so on.”' (G. 4, 36.) 

For the meaniny of intentio, sce Book IV., Proceedings in Jure. 

Now those acéiones of which we have spoken, and any like ones, are 
grounded on statute and on the jus cévile. But there are other actions 
introduced by the Pr:vtor in virtue of his jurisdiction ; actzones both zz rem 

and 4a personam. And of these we must give instances in order to show 
what they are. Often, for example, the Prator allows an actio im rem, in 
which either the plant affirms that he has acquired by quasi-xsucapio 
what he has not acquired by wsucapio, or, on the contrary, the possessor 
says that his adversary has not acquired by wsucapio what he has so 
acquired. {J. 4, 6, 3.) 

For suppose that another's property is handed over to a man on a lawful 
ground, in the case of a purchase (for instance), a gift, a dowry, or legacies, 
and he has not yet become its owner. If now, by accident, he loses pos- 
session of that property, he has no direct actio mt rem to recover it. For 
the a fronrs sev forth by the gas céz7/e are open only to those that claim as 
owners. But because it was doubtless hard that in such a case an action 
should be wanting, the Pretor brought in an action in which he that has 
lost possession aftims that he had acquired that property by usucapzo, and 
so claims stasis own And this is called the Actto Publiiana, because it 
was fist put forth in the edict by the Prator Publicis. (J. 4, 6, 4.) 


Cicero mentions a Quintus Pableius as Pretor about uc. 66. (Pro Cluentio, 45.) 
Some writers think it was introduced much carer by another Publicius. 

Afier the .fectio Publiciana was introduced, a buyer, without 
taking a tithe by mancipation, became, for nearly all purposes, 
owner, He could net, until his title was perfected, convey the 
property by maneipatio or cessio in jure to another; but he 
could practically accomplish the same object by simple de- 
livery. Why then, it may be asked, did the cumbrous form 
of mancipation survive?) Why did it continue to be employed 
until, at least, the time of Gaius, and probably many years 
afterwards? A reason has been already mentioned why, in 
the care of land, mancipation should have been maintained. A 
conveyance of lind by mancipation could be effected at an 
distance from the land, but a conveyance by simple delivery 
required te be on the spot. In the case of slaves a different 
reason existed. No one but a legal owner (dominus ex jure 
Quiritium) cowd employ a public mode of manumission ; under 
the Enrpire, the utmost that a person could do, whose title 
was not perfected by usucapio, was to make his slave a Latin 
(Latinus Junianus), (G. 1, 17; G. 1, 33-35.) In every other 


' Judea eto. Si quem hominem Aulus Agerius emis (et is) ci troditus cat, anno posse- 
at cum hominem, de quo agitur, ex jure Quirttium ous esse oporteret et 
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‘respect, however, the imperfect was as good as the perfect 
title. ‘The owner of a slave, sold and delivered, although he 
remained technically owner (dominus ex jure Quiritium), was 
not permitted to exercise any of the rights of an owner. (G. 
1, 54.) Thus if an iuheritance were left to the slave, it became 
the property’ of the buyer, not of the owner, who retained 
a mere naked title without any bencelicial interest. (CG. 2, 88; 
G. 3, 166.) 

In the time of Gains the mancipatio was still employed, and 
the technical difference between Quiritarian and (as it has been 
termed by modern writers on law) Bonitarian ownership was 
still maintained. But between the time of Gaius and Justinian 
the mancipatio fell into desuetude; and even the very name, 
so redolent of antiquity, of the old owner (duminus ex jure 
Quiritium) had become a puzzle to lawyers. Justinian tells 
us that the old distinction was obsolete, and he ordered the 
phrase dominus ec jure Quiritium to be expunged from. the 
legal vocabulary, as serving no purpose but to perplex students 
on their first acquaintance with the law. ((.7,25, 1.) The old 
Publician Action was, however, still referred to, and the edict 
of the Preetor is quoted by Justinian.) “ Twill give an action 
toany one that demands that which has been delivered to him 
on some lawful ground by another than the owner, and of 
which he has not acquired the ownership by usueapio.” (D. 6, 
2,1, pr.) As given by Justinian, the edict omits words that 
must have at one time been in it, “or by an owner without 
mancipatio or cessio in jure,” or words to that effect. By means 
of the Publician Action, therefore, any one could recover pro- 
perty from third persons if he had all the requisites of a title 
by usucapio, except only the lapse of the necessary time. 


IT. UsucapPio, 

Usucapio is the acquisition of ownership by possession for the 
length of time required by law.? (Ulp. Frag. 1, 9, 8.) 

The full time for wsucapio of moveables is a year, but of lands or 
houses, two years. This is provided by the statute of the XII Tables. 
(G. 2, 42.) 

And this rule was adopted lest the ownership of propersy should remain 
too long uncertain. For the space of a year or two years—the time in 





1 Si quis td quod tradttur ez juste causa non a domino ef nondum usucaptum pelct, 
judicium dabo. ; 

3 Usucapio est adjectio dominii per continuationcm possessionis tem: poris Lege deAniti. 
(D. 41, 3, 3.) 
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which a possessor was allowed to acquire by usucapio—was long enough for 
an owner to look after his property. (G. 2, 44.) 


1. The conditions necessary to acquisition per usucaptonem. 

1°. A certain length of possession. 

There is no difficulty in measuring the time, one or two years 
as the case may be, when the thing remains continuously in 
the possession of one person for the whole time; but does the 
time run when the thing has passed out of the possession of 
the first holder? The answer to this question depends upon 
several circumstances, When the times of possession of two 
holders may be counted together to make a title, there is said 
to be an addition of possession (accessio possessionis). The 
following passage in the Institutes has suggested a doubt 
whether accession of this nature was permitted in usucapto, or 
whether it was first introduced when the newer kind of pre- 
scription — called long porsession—was brought in.  Cujas 
thought that the passage implicd that no accession existed in 
the case of uaucapio, but it seems hardly credible that the 
purchaser could not count the time of the vendor; and the 
conjecture of Vinnius that Justinian refers to his usucapio of 
moveubles in three years may be accepted as a way out of the 


dificult y. 


Long possession that had begun to the profit of the deceased goes on 
without a break to his heir or donorum possessor, and that though he knows 
the estate isanother’s. Butaif the possession by the deceased began unfairly, 
the heir or demerum possesser, though ignorant of this, cannot profit by the 
possession, And a consutunon of ours has setded that in wsucapio too the 
like rules shall be observed, 90 that the time goes on, being reckoned without 
abreak. .J. 2, 6, 12.) 


°.) Universal succession.—In this case the rule is as stated 
by Justiman. The good or bad faith of the universal successor 
igimmaterial, Hence, if the deceased bought a slave that he 
believed to belong to the seller, but his heir knows that it did 
not, his heir may nevertheless continue the usucepio, and become 
owner when the necessary time has clupsed. The reason is, that 
the good faith required to support usucupio relates to the moment 
at which the possession is acquired ; if the possessor afterwards 
discovers that he is mistaken, he is not hound to give up the 
thing he has bought. The knowledge of the heir, who is 
regarded not as a new person, but as continuing the legal 
personality of the deceased (D. 44, 3, 11), is equivalent to 
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such a subsequent discovery on the part of the deceased, and 
therefore does not affect his title. 


A thing has been bought by the deceased, but not heen delivered to him in his life- 
time. It is first given to the heir, and the heir knows that it does not belong to the 
seller. ‘he possession of the heir is tainted with bad faith from the first, and oon- 
sequently he takes*no advantage from the goud faith of the deceased. (VD. 41, 3, 43.) 

A person has kept a slave that he knew to belong to another, and dies. Hin heir 
is ignorant of the fact. The bad faith of the deceased prevents the heir acquiring it 
per usucapionem, (C. 7, 30, 3.) 


(2°.) Singular succession. 


Buyer and seller too reckon their times jointly, as the Jate Emperors 
Severus and Antoninus laid down in rescripts. (J. 2, 6, 13.) 


When a person acquires possession from another by gift, 
purchase, or otherwise than by universal succession, the bad 
faith of one does not vitiate the title of the other. Hence, if 
both possessors hold in good faith, the time of each is added 
to make usucapio; but if either holds in bad faith, only the time 
of possession of the other is reckoned. (C. 4, 48,3; D. 41, 4, 
2, 17.) 

A acquires possession of a moveable in good faith, and after six months sells it to 
B, who, after keeping it five months, sells it to C. If Band C are ignorant of any 
defect in the title, C becomes owner ina month. (D. 44, 3, 15, 1.) 

2°. The possession must be uninterrupted. An interruption 
of possession is called usurputio (D. 41, 3, 2), and is either 
physical interruption (naturalis usurpatio), or legal interruption, 
when a hostile claim is set up. 

(1°.) Natural or physical interruption (naturalix usurpatio) 
occurs when the possessor is ejected by force, or when a move- 
able is carried away by force or fraud. (D. 41, 3, 5.) 

A obtains a gift of a slave from one whom be believes to be owner, and within a 
year manumits the slave per vindictam. The donor of the slave was not really the 
owner. The manumission is not valid, because A was not owner (domimnus cx jure 
Quiriticm) ; but it interrupts the pussession, as A deliberately resigned his right to 
the slave. (D. 41, 6, 5.) 

EXCrePTIONS.—Possession was vot lost when a thing was 
pledged. The creditor had possession both in law and in fact, 
but his interest was not in the possession for its qwn sake, but 
merely as security for his claim, and for the purpose of usucapto 
the possession of the owner was not regarded as interrupted. 
(D. 41, 3, 16.) 

The same rule was observed when an immoveable was let to. 
a teuant-at-will ( precarium). The tenant had, as will be shown 
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afterwards, legal possession, but still it was not an interruption 
to break the wsucapio. (D. 41, 2, 36.) 

But if the creditor parts with the possession to another, by 
selling the thing pledged or otherwise, the usucapio is broken. 
The same rule applies when the possession of a moveable is 
parted with on Joan or for deposit ; the usucapio is not broken 
unless the borrower or depositee delivers the moveable to 
another. (D. 41, 3, 33, 4.) 

(2°.) Legal interruption (civilis usurpatio). Usucapio, properly 
speaking, was not interrupted by legal proceedings. (D. 41, 4, 
2, 21; ID. 41, 6, 2.) But in consequence of the general rule 
that. judgment in an action proceeded on the facts as they 
existed at the time of the commencement of the action (itis 
contestatio), (Book IV., Litis Contest.), if the period of usucapro 
had not. then peared: the owner could recover his property, 
although it had expired before judgment was given. 

3°. ‘The possessor, to become owner by usucapio, must believe 
at the time he obtains possession that he has a legal power of 
disposition (dona fides), (D. 41, 4, 2, pr. ; D. 18, 1, 27.) 

We may acquire by wsucapio even things delivered to us by one that was 
not their owner, and that whe her they are res mancipi or res nec mancipi, ff 


only we received them in good faith, believing that he that delivered them 
was the owner. (G. 2, 43.) 


The behef, if erroneous, must have reference to a fact; if it 
arose from a mistake in law, it profits the possessor nothing. 
(D. 41, 3, 31.) 


Seius buys a thing from a person that he knows has been interdicted hy tho 
Preetor from disposing of his property. He cannot gain by usucapio. (D. 41, 8, 12.) 

Titius purchases a slave from a boy that he knows is a pupil, under the mistake 
in law that a pupil can sell without the consent of his tutor. Titius is not a Lona fide 
possessor, and docs not acquire by usucapio. (D. 41, 4, 2, 15.) 


At what moment must the good faith (bona fides) exist? 
Upon this question a controversy existed between the two 
schools of the Sabinians and Proculians. The difference of 
opinion came out most distinctly in the case of sale. When 
the price was agreed upon by the buyer and seller, the buyer 
at once acqfired a right to the delivery of the thing ; but until 
it was delivered, he had no right, as against the world, to the 
thing itself. Which point, then, ought to be selected as the 
moment at which good faith should be required ?—the moment 
of sale, when the right to delivery was acquired, or the moment 
when, by delivery, possession was actually obtained? The 
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Proculians urged that the time of sale ought to b 
the Baliiane. the time of delivery; and this 4 oan, Ulpian 
tells us, was adopted. Hence if between the time of sale and 
delivery the buyer came to learn that the seller was not 

he obtained a possession tainted with a knowledge of ille 

and therefore “failed to acquire by usucupio. (D. 41, 3, 10; D. 
41, 3, 15, 3.) 

In the case of moveables, the good faith of the possessor 
seldom availed him anything, because moveables, if disposed of 
unlawfully, were generally regarded ay stolen, and, as will be 
seen presently, stolen goods could uot be acquired by usucapio. 






But sometimes it is otherwise. For if an heir, in the belief that a thing 
lent or hired out to the deceased or deposited in his hands forms part of the 
inheritance, sells that thing to some one that receives it in good faith, or 
gives it away as a present or as a dowry, there is no doubt that the receiver 
may acquire it by wsucafio, since the thing is no way tainted by theft ; seeing 
especially that the heir that alienates in good faith, believing it to be his own, 
commits no theft. (J. 2, 6, 4; G. 2, 50.) 

And again, if the man that has the usufruct of a female slave believes her 
offspring is his. and sells or gives it away, he does not commit theft. For 
there is no theft where there is no theftuous aim. (J. 2, 6,5; G. 2, 50.) 

And in other ways it may happen that a man may transfer to some one 
what is a third person’s, yet without any taint of theft ; and so the pussessor 
may acquire it by wsucapio. (J. 2, 6,6; G. 2, 50.) 

A farm that belongs to another anyone may obtain possession of without 
force, if it is lying neglected by the carelessness of its owner, or by his death 
without leaving a successor, or by his long absence. If,then, such a possessor 
transfers it to another that receives it in good faith, this new possessor will 
be able to acquire it by zszcafio. And even although he that obtained pos- 
session of the farm while it was unoccupied knew that it belonged to some 
one else, yet this does not impair the claim to usucapio of the possessor in 
good faith. For the opinion is now quite set aside, that a farm can be the 


object of theft. (G. 2, 51.) 
ExcePrTions.—In some cases bona fides was not required. 


(1°.) On the other hand, again, it happens that a man that knows he is in 
possession of another’s property may acquire it by wsxcapfio. An object, for 
instance, forming part of an inheritance, if the heir has not yet obtained pos- 
session, anyone may possess. For he is allowed to acquire it by usucapio, 
if the object is such as to admit of wsucapio. And this kind of possession 
and usucapio is called pro herede (in room of the heir). (G. 2» 52.) 

And so far is this allowance carried, that even landed property may be 
acquired by usucapio ina year. (G. 2, 53.) And the reason why even in the 
case of landed property the one year’s usucafio obtains is, that formerly 
inheritances themselves were believed to be acquired as it were by usucafio, 
by possession of the inherited effects. (And that of course in a year; for 
tne statute of the XII Tables ordained that landed property should require 
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ae 


seemed to \the 2~<r the “all other property ;” for it is not landed, seeing it 
is not even }-».poreal). And though the later belief was that inheritances 
could nov ‘be acquired by usucafpio, yet in regard to all property forming part 
of am inheritance, even landed property, the period of a year for usucapio 
remained. (G. 2, $4.) , 

And the reason why so unscrupulous a possession and consequent acquisi- 
tion were allowed at all was this :—the ancients wished heirs to enter on 
inheritances with all speed, that there might be persons to perform the 
sacred rites then observed with the utmost care, and that the creditors might 
have some one from whom they could obtain what was theirs. (G. 2, 55.) 

This kind of possession and of usucapio also is called /ucrativa (gainful). 
For in it a man knowing that something is another’s, yet makes gain there- 
from. (G. 2, 56.) 

But in our day it is no longer gainful. For at the instance of the late 
Emperor Hadrian, a Senatus Consultum was passed declaring that such 
acquisitions might be recalled. The heir, therefore, by laying claim to the 
inheritance, may recover the property from him that has acquired it by 
usucapio, just as if it had never been so acquired. (G. 2, 57.) 

But if there were a Aeres necessarius in existence, by the strict rule of law 
no one else could acquire the property by usucapio pro herede. (G. 2, 58.) 


two cd Oh *“apin, a cther property one year. An inheritance, then, 


These passages anticipate some observations that fall to made in regard to the 
history of Inheritance. (See Book III.) 


(2°.) Again, if property is mortgaged to the people, and is sold by them, 
and the owner comes into possession, in this case usurecepiio is allowed. 
For land, however, it requires two years. This is the meaning of the 
common saying, that after a public sale of lands (fracdiatura), possession is 
regained by use (usurecipf:). For he that buys from the people is called 
pracdiator, (G. 2, 61.) 


The meaning of this appears to be, that if the buyer does not turn out the owner 
within two years after the sale, he forfeits his purchase. 


4°) Justus Titulua, 


Possession by mistake, on some untenable ground (error falsae causae), 
does not give rise to usucafio. As, for instance, when the possessor has not 
bought a thing, but thinks he has bought it; or has not been given it, but 
thinks he has been given it. (J. 2, 6, 11.) 

The most usual case where this mistake arose was when a thing was conveyed to a 
man in a way that would have made him owner, but for the fact that the person 
executing the conveyance had no right to alienate the thing. This was not an 
error falsae causae, If there was no intention to transfer the ownership, as when 
possession was given to a mortgagee, there could not be a justus titudus, and the 
mortgagee did not acquire by usucapio, (D. 41, 3, 13.) 


2. Special restrictions on acquisition by usucapio. 
A. As to persons. 
1°, Certain persons could not be deprived of their property by 


adverse possession, on the ground that they were not in a posi- 
tion to assert their rights, The theory upon which usucapio was 
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based, was the presnmed neglect of the owner. If an owner, 
after being allowed a reasonable time to discover and claim his 
property, made no claim, it was but fair that the innocent 
possessor should obtain a perfect title. If, however, the true 
owner were in a position where he could not protect his inter- 
ests, it was reAsonable that the adverse operation of usucapio 
should be suspended until such time as his disability waa re- 
moved. The suspension ought not, however, to go beyond 
that limit. (D. 4, 6,37.) Hence the following persons were 
allowed to rescind a title acquired by usucapio, if they applied 
within one year from the time their disability ceased. (C. 2, 
50, 3.) 


(1°.) Persons under the age of twenty-five years could rescind a title, even if their 
interests were looked after by tutors or curators, if the Prmtor thought the application 
was made on good grounds. But if they were not defended, they wure entitled 
absolutely to rescind the acquisition. (D. 4, 1, 8.) 

(2°.) Persons absent on the service of the State. This includes soldiers on actual 
service (D. 4, 6, 45), (not on furlough, D. 4, 6, 35, 9), army doctors (DL. 4, 6, 83, 2), 
Governors of Provinces, and other officials (D. 4, 6, 35, 3), and the wives of such 
persons. (C. 2, 52, 1.) Their privilege lasted from the time they left home until 
they returned. 

(3°.) Persons in custody (in vinculia), or captured by brigands or pirates. (1D. 4, 6, 9.) 

(4°.) Persons living in slavery (D. 4, 6, 11) until an action is brought claiming 
freedom. (D. 4, 6, 12.) 

(5°.) Captives taken in war. (D. 4, 6, 1, 1.) 


2°. Certain persons cannot acquire by usucapio. 


On the contrary, again, if a man away in the service of the commonwealth 
or in the enemy’s power acquiies by wsucap~io the property of a citizen at 
home, then the owner is allowed, when once the possessor has ceased to be 
away in the service of the commonwealth, to lay claim to the property within 
a year, and rescind the usucapfio. And the form of the claim is this; the 
owner affirms that the possessor has not got the property by use, and that 
it is therefore his. And this sort of action, the Prator, moved by a like 
desire for fairness, puts within the reach of certain others also, as one may 
learn from the larger volume of the Digest or Pandects. (J. 4, 6, 5.) 


This is the converse case. In the former, an absent owner was allowed to reacind a 
title acquired by usucapio, because he was not in a pusition to prevent the acquisition ; 
in this case, an owner at home was allowed to rescind a title ecquired by a person 
that, being absent, could not be sued. In the second case, the ground of relief was 
that, owing to his being beyond the jurisdiction, or from some other cause, an action 
could not sooner be brought, (D. 4, 6, 21, pr.) Thus rescission was granted 
against Consuls or Pretors after their year of office, because previous to that time they 
could not be sued ; but not against patrons at the instance of freedmen, or parents at 
the instance of children, because the Pretor in those cases could allow gn action if 
he thought fit. (D. 4, 6, 26,2.) In like manner, insane persons, or children that 
acquired by usucapio, could be sued after their disability was removerl, and the acqui- 
sition rescinded. (D. 4, 6, 22, 2.) Again, the same remedy availed against those 
that by craft had prevented an action being brought against them. (D. 4,6, 24.) 
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The action employed in these cases, and introduced by some Preetor, was called 
Actio Publiciana rescissoria, It must be brought within a year from the removal of 
the disability (C. 2, 50, 3), and it could be brought against the heirs of the persons 
that acquired by usucapio. (D. 4,6, 30; D. 50, 17, 120.) 


B. As to things. 


As usucapio was a mode of acquiring ownership*(dominium ex 
jure Quiritiur), it follows that whatever things were incapable 
of being held in such ownership, were not susceptible ot 
usucapto. 


1°, But sometimes, notwithstanding the utmost good faith in the possessor 
of a thing, usucafio never begins to run. As, for instance, when he is in 
possession of a freeman, of something that is sacred or devoted, or of a 
runaway slave. (J. 2, 6,1; G. 2, 48.) 

2°. Estates in the provinces, too, do not admit of zsucapio. (G. 2, 46.) 

3°. And formerly the res mancifi belonging to a woman in the ¢utela of 
her agnates could not be acquired by usucapio unless she had delivered them 
by authority of the /xfor,; for so the statute of the XII Tables provided. 
(G. 2, 47.) 

4°. Property belonging to our /iscws cannot be acquired by wsucapio. But 
Papinianus gave a written opinion, that if unclaimed property has not yet 
been reported to the fscus, any portion of it delivered to a purchaser in good 
faith may be acquired by him by wsucafio. And so the late Emperors Pius 
Severus and Antoninus have declared in rescripts. (J. 2, 6, 9.) 

An edict of the late Emperor Marcus provides that the purchaser of an- 
other’s property from the /iscvs may, when once five years have passed since 
the sale, successfully resist the owner of the property by an excepitio. Anda 
constitution of Zeno too, of blessed memory, has provided well for those that 
receive anything from the seus by sale or gift, or any other title. For it 
provides that they are at once free from all concern, and must come out 
successful, whether they are sued or themselves go to law; while against 
the sacred majesty of the Treasury an action may be brought at any time 
within four years by those that think that in virtue of their rights as owners, 
or as mortgagees of the property alienated, some actions are open to 
them. Our own imperial constitution too, lately published, makes the same 
regulations with regard to those that receive anything from our palace or that 
of the Empress (veneradilis Augustae), as are contained with regard to 
alienations by the /sces in the constitution of Zeno just mentioned. (Ff. 2,6, 14.) 

And last of all, it must be observed that the thing ought to be free from 
any taint in order that the purchaser in good faith, or other possessor on 
lawful grounds, may acquire it by usucapio. (J. 2, 6, 10.) 

5. Sometimes, however, notwithstanding the utmost good faith in the 
possessor of anther’s property, the time for usucafzo never begins to run. 
(G. 2, 45.) For things stolen or possessed by force cannot be acquired by 
usucapto, not even if possessed in good faith during the long time of which 
we have spdken. For in the former case it is restrained by the statute of 
the XII Tables and the dex Afinza, in the latter by the ex Fulia et Plautsia. 
(J. 2, 6, 2; G. 2, 45.) 

And the bearing of the saying that in the case of things stolen or pos- 
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sessed by force usucapzo is forbidden by law [by the law of the XII Tables], 
is, not that the thief or possessor by force cannot in person acquire by 
usucapio (for, on another ground, usucapio is not open to them, because, 
namely, they are possessors in bad faith); but this—that no one else, although 
in good faith he buys or on other grounds receives from them, can have any 
right to acquire by usucapio. And hence, in regard to moveables, usucapio 
by a possessor ia good faith must be rare. For he that sells, or on any other 
ground delivers what is another’s, therein commits a theft. (J. 2, 6, 3; 
G. 2, 49-50.) 


The lex Atinia seems to have extended the law of the XII Tables to the case of 
bona fide possessors. It was passed ahout B.c. 198. 

A tutor fraudulently sells part of the pruperty of his pupil, A tutor had a 
power of sale only so long as he acted in good faith in the administration of his 
pupil’s property. The moment he attempted to cheat his pupil he was regarded asa 
thief, and the thing parted with was stolen goods (res furtiva). Hence it could not be 
acquired by a possessor even if ignorant of the fraud. (D. 41, 4, 7, 3.) 

A tutor, in disregard of the express order of the Will by which be was appointed, 
sold some slaves that on account of their skill the testator ordered to be kept for his 
heirs, to a purchaser ignorant of the prohibition: there can be no usucapio of the 
slaves. (C. 7, 26, 2. 

A slave, to defraud his master, carries off some of his separate estate (peculium), 
and delivers it to Gaius. As soon as it is delivered it becomes stolen property, not 
susceptible of usucapio, This is the more noteworthy, because as between the master 
and the slave such malversation did not constitute theft. (D. 47, 2, 586, 3.) 

A has stolen and carried off woo), and has made it into a garment. The owner of 
the wool can recover the garment, because there is no usucapio. (D. 41, 3, 4, 20.) 

A female slave is stolen by Balbus, and while in his possession gives birth to a child. 
Balbus sells the child to Titius, who is ignorant of the theft of the mother. The 
owner of the female slave can recover the child from Titius, because on account of the 
theft there is no usucapto. (C. 6, 2, 12.) 

A mare is stolen, and sold by the thief to a purchaser ignorant of the theft. 
The mare gives birth to a fual. The foal belongs to the purchuser (as soon as 
born), because it is considered part of the produce (fructus) of the mare. But the 
child of a female slave was not regarded M that light (as fructus), and hence the 
difference in the result. (D. 41, 3, 4,18; D. 47, 2, 48, 6.) 

A female slave is stolen, and sold by the thief to a purchaser ignorant of the theft 
She gives birth toa child. The purchaser has no right to either, and acquires none 
by usucapio. But if the slave had not conceived until she was in the possession of 
the buyer, her child would belong to him by usucapio (D. 47, 2, 483, 5); unless he 
discovered the theft before the birth. (D. 41, 3, 4, 18.) 

A sheep is stolen, and ite wool clipped by the thief. The wool is not susceptible 
of usucapio. But if the sheep is shorn by a purchaser ignorant of the theft, the 
wool, as part of the produce (fructus), becomes his property at once without any 
usucupio. (D. 41, 3, 4, 19.) 


Sometimes even a thing stolen or possessed by force may be the 
object of usucapio. If, for instance, it comes back under the power of the 
owner, the taint attaching to the property is cleared away, and usucapio goes 


on. (J. 2, 6, 8.) ‘ 


It was necessary that the owner should not merely regain possession of the 
thing stolen, but also know that it had been stolen. (D. 4], 8, 4,12.) This was 
provided for by the lex Atinia. (D. 41, 3, 4, 6.) If the owner knew where the 
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stolen goods were, so that he could bring an action to recover them, he was con- 
sidered to have possession of them within the meaning of that enactment. (D. 50, 
16, 215.) 


6°. Immoveables taken by force. (Res immobiles vi possessae.) 

The sections above quoted refer to iminoveables taken by 
force, as regulated by the lex Plautia (the date of swhich is sup- 
posed to be B.c. 89), and the lez Julia, supposed to belong to 
the reign of Augustus. 


As regards landed property, uwsecapio goes on more easily. A man 
may, for instance, without force, obtain possession of a spot left un- 
occupied by reason of its owner's absence or neglect, or because he kas 
died and left no successor. The man, personally, no doubt, is a possessor 
in bad faith, for he knows that he has seized on land belonging to 
another. If, however, he delivers it toa third person that receives it in 
good faith, then that third person can acquire the property by length of 
possession, for he received it neither stolen nor possessed by force. For 
the opinion of some of the old writers, who thought a farm or a piece of 
land might be the object of theft, is now extinct. And the imperial constitu- 
tions provide that possessors of landed property ought in no case to be 
deprived of a long and undoubted possession. (J. 2, 6, 7-) 


A drives B out of possession, but does not himself enter. C, finding the land 
vacant, enters and takes posression. (© is not a bona fide possessor, and therefore 
cannot acquire by usucapio. He knows he is not owner. Before B returns, C sells to 
D, who is not aware of the nature of his possession. D can acquire by usucapio. 
(D. 41, 8, 4, 22.) 

The purgation is the same as in the case of stulen property. (D. 41, 3, 4, 26.) 
(See pp. 273-274.) 


B. TRANSVESTITIVE Facts ASCRIBED TO THE JUS GENTIUM. 
J. ACCESSION (A ccessio.) 


The doctrine of accession is the counterpart of occupation. 
By occupation, what belongs to nobody is acquired ; by acces- 
sion, what belongs to somebody is given to a new owner. 
This occurs when that which belongs to one person is 80 
intermixed with the property of another, that either it can- 
not be separated at all, or cannot be separated without 
inflicting damage out of proportion to the gain. Upon this 
state of facts two questions arise—(1) Who is owner of the 
joint whole? and (2) What compensation, if any, must be made 
to the loser? The answer to the first question is to be found 
in the idea of Principal and Accessory. ‘This idea is very 
simple in many cases; thus, dress exists for men, not men 
for dress ; buttons exist fur coats, not coats for buttons. That 
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which can exist without another, but that other cannot exist 
without it, or that for whose sake another exists, is the princi- 
pal to which the other is the accessory. It was laid down 
that the owner of the principal became the owner of the 
accessory. This technical rule sufficed to determine the 
technical question—which of the two is owner? but it leaves 
untouched the important practical question, what compensa- 
tion ought to be given to the loser? As a general rule, it 
would be inequitable to deprive an owner of his property with- 
out compensation, merely from the accident of its becoming 
attached to, or mixed up inseparably with, the property of 
anvther. In considering the cases stated in the Roman law, 
these two questions must be kept broadly separate. 


1. Accession of land to land. 


1°, And further, what a river adds to your field by a//uvio is by the Fus 
Gentium acquired by you. And by @//uvio is meant a latent increase; 
and an addition by @//uzio is an addition so gradual as to be at each 
moment imperceptible. (J. 2, 1, 20; G. 2, 70.) 

But if the violence of the river sweeps away a part of your land and 
bears it over to your neighbour's land, where it rests, then plainly it still 
continues yours. (J. 2, 1, 21; G. 2, 71.) 

But it is evident that if it sticks to your neighbour’s land for a Jong time, 
so that the trees carried away with it strike root into his land, then froin that 
time those trees are acquired for your neighbour's land. (J. 2, 1, 21.) 

2°. If an island rises in a river, as often happens, its ownership depends 
on its position. If it lies in mid stream, it is common to the landowners on 
both banks of the river, in shares proportioned to the extent of each 
owner's lands, as measured along the bank. But if it is nearer one side 
than the other, it belongs solely to the landowners along the bank on that 
side. (J. 2, 1, 223 Ge2, 72.) 

And if a river forks at any point, and the branches meet lower down, so 
as to make some one’s land an island, then that land continues to belong to 
its former owner. (J. 2, 1, 22. 


An island floating on reeds or shrubbery belongs to the public, and not to either of 
the riparian proprietors ; because it is not cunuected with the land, and the water in 
the river is public. (D. 41,1, 65, 2. 

Proprietors on the same side of the stream share an island according to the extent 
of their lands, measured by a straight line acrous the river from their boundary. (D. 
41,1, 29.) 

If an island rises in a stream so that it belongs wholly to the owner on one 
side of the bank, and then another in the middle, is the lifle from which the 
measure is to be taken the bank or the island? It was held to be the island. (D. 
41,1, 65, 3.) 


3°. But if a river altogether abandons its natural bed and begins to flow 
elsewhere, then that former bed belongs to the landowners on both banks- 
of the river, in shares proportioned to the extent of each owner's lands as 
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measured along the bank. And as for the new bed, it becomes subject 
to the same rights to which the river itself is subject; that is, it becomes 
public property. But if, after some time, the river returns to its former bed, 
the new bed in turn comes to belong to the landowners on the bank. (J. 2, 
1, 23.) 

Clearly the case is different when any one’s land is entirely flooded. For 
flooding does not change the nature of the Jands; and therefore, if the 
water falls, it is plain that the lands belong to their former owner. (J. 2, 
1, 24.) 

An island rises in a river so as to belong wholly to A, the owner of one of the 


banks. Then the river deserts its old channel, and runs entirely between the island 


and A’s bank. A retains the island and his share of the deserted channel. (D. 41, 
1, 56, 1.) 


EXCEPTION.—These rules, relating to the accession of land to 
land, apply only to those lands whose boundaries are natural 
objects (arcifintt agri), such as a river, wood, or mountain. 
When land was held in specified quantities (agri assignati 
or fimttati), the accessions belonged to the State, and not to 
the owners of the lands. These lands, apportioned in quan- 
tities, were generally obtained by conquest, and given away 
by the State, which reserved its right to accessions. (D. 41, 1, 
16.) In one passage it is stated, however, that such acces- 
sions were regarded as nobody’s land (res nullius), and be- 
longed to the first occupant. (D. 43, 12, 1, 6.) 

It is manifest also that in accessions of land to land there 
was no room for compensation. Thus alluvial deposits come 
from the lands of many people, nobody could tell where. 

2. Accession of moveables to land. 

1°. Buildings to land. 

(1°.) The question of ownership. 


Besides, what anyone builds on our soil, although he builds it in his own 
name, by the 7us Naturale becomes ours. For all that is on the soil goes 
with the soil (superjictes solo cedit). (G. 2, 73.) 

When a man builds on his own soil with materials that belong to another, 
then he is regarded as the owner of the building. For all that is built on 
the soil goes with the soil (omne quod inacdificatur solo cedit). And yet he 
that was owner of the materials does not cease to be their owner. But, 
meanwhile, he can neither reclaim them (vtndicare), nor bring an action for 
their productionsbecause the statute of the X11 Tables provides that no one 
can be forced to take out of his house a timber (4/ynum), though belonging 
to another, that has once been built into it. The statute gives, however, an 
action for double its value, called actio de tigno injuncto; and under the 
term fignum all building materials are included. Now the aim of this pro- 
vision was to avoid the necessity of having the buildings pulled down. 
But if for any reason the building comes down, then the owner of the 
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materials, if he has not already obtained the double value, may reclaim his 
own or bring an action for its production. (J. 2, 1, 29.) 


A contractor that builds with his own material for the owner of the land, as soon 
as the stones are fixed with mortar, loses his ownership in the material, which now 
becomes attached to the ownership of the land. (D. 6, 1, 89.) 

Titius places a new barn, made of wood, on the land of Seius. It is not fixed 
but moveable. It does not become the property of Seius. (D. 41, 1, 60.) 


(2°.) Compensation to the owner of the materials. 

(«) When the owner of the land takes material belonging 
to another without his consent, he is liable to a penalty of 
double the value of the things taken. 

(8) When the material is fixed on the land by a person in 
possession, who believes himself to be owner, but against whom 
an action is brought by the true owner, the possessor can 
resist the action, unless compensation is given him. 


On the contrary, if a man builds a house with his own materials on an- 
other man’s soil, then the house belongs to the owner of the soil. But in 
this case the owner of the materials loses his rights as such, because it is 
understood that they were alienated by his own will, supposing, that is, that 
he was not ignorant that he was building on another man’s soil. And there- 
fore, although the house comes down, he will not be able to reclaim the 
materials. But of course it is agreed that if the man that builds has been 
put in possession, and the owner of the soil claims the house [or farm] as 
his, but will not pay the price of the materials and the workmen's wages 
for other expenses on the building, the plantations, or the cornfields], then 
he may be repelled by the plea (excepizo) of fraud (dolus matus), seeing the 
builder was a possessor in good faith. (J. 2, 1, 30; G. 2, 76.) 


A bona fide purchaser that, after notice of the insufficiency of his title, builds on 
the land, cannot resist an action by the owner, who refuses to give compensation : 
only he is allowed to take down the building at his own cost and carry it away. (D. 


6, 1, 37.) 


(vy) When a bona fide possessor has given up or lost posses- 
sion he has no remedy, and cannot obtain compensation unless 
his expenditure has been made with the knowledge of the 


owner. 


A person is in poesession as heir, and repairs the family mansion ; he cannot re- 
cover his expenses except by keeping possession. (D. 12, 6, 33.) 

A husband or wife builds on ground received from the other as & gift. The gift of 
the ground is void (see Donations between Husband and Wife), but the house could be 
preserved by pleading fraud. (D. 44, 4, 10.) 

If I have given anyone property, but have not yet delivered it, and he to whom I 
have given it, although possession has not been delivered, builds on that spot with my 
knowledge, and if after he has built I have obtained possession, and he claims from 
me the property given him, and I plead in bar that the gift was void as exceeding the 
limits fixed by the lez Cincia, then can he plead fraud in answer to my pleat Cer- 
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tainly, for I acted fraudulently in suffering him to build and now withholding his 
expenses. (D. 44, 4, 5, 2.) 


(8) For if he knew that the soil was another’s, his own negligence in 
rashly building on a soil that he was well aware was another’s may be 
brought up against him. (J. 2, 1, 30.) 


It is stated, however, by Antoninus (A.D. 214), that if the building has fallen into 
ruin, the material, even in this case, returns to the former owner, provided that the 
original intention of the builder was not to make a present of the material to the 
owner of the lind. (C. 3, 32, 2.) See, however, D. 41, 1, 7, 12. 

A constitution of Gordian (a.p. 240) makes a distinction between necessariae and 
utiles impensae. Necessary expense is to prevent deterioration ; beneficial expense is 
to promote improvement. A mala fide possessor can claim for necessary expenditure ; 
but in regard to beneficial expenditure, he is permitted to carry away the improve- 
ments only, if he can do so without damaging the property. (C. 3, 32,5; D. 5, 3, 
38.) é 

One of two joint owners of a piece of land builds upon it. Although, in a sense, 
this is building on another's land, yet the other owner could not reclaim the land 
without paying the cost. (C. 3, 32, 16.) 


These rules as to compensation apply only where the parties 
claim under hostile titles; they have no application to such a 
relation as Landlord and Tenant. 


If a tenant has made a door or anything else joined to a building, he has a right 
to take it nway, although it be a fixture, provided he gives security not to damage the 
house, but leave it as he found it. (D. 19, 2, 19, 4.) 

Whatever a farmer does to the land for its improvement, either by building or 
otherwise, gives him a title to compensation if such improvements have not been part 
of his bargain. (D. 19, 2, 55, 1.) 

A farmer that was not compelled by his agreement to plant vines did so, and 
increased the letting value more than 10 awret yearly. The farmer in an action for 
rent brought against him can set off this improvement, (D. 19, 2, 61, pr.) 


2°. Trees and plants to land. 
(1°.) Ownership. 


If Titius places in his soil a plant belonging to another, it will become his. 
If, on the contrary, Titius places a plant of his in Maevius’ soil, the plant 
will belong to Maevius, provided that in both these cases the plant has 
taken root ; for until it takes root it continues to belong to its former owner. 
(J. 2,1, 313 G. 2, 74.) 

So completely, however, is its ownership changed from the moment it 
takes root, that if a neighbour's tree so presses the earth belonging to Titius 
as to take root ip his field, we say that it is thereby made Titius’ tree. For 
reason refuses to regard the tree as belonging to anyone except the owner 
of the field in which it has taken root. And, therefore, if a tree placed 
close to a boundary strikes its roots into a neighbour's field, it becomes com- 
mon property. (J. 2, 1, 31.) 

And on the same principle as plants that unite with the earth go with the 
sail, so corn too that is sown is understood to go with the soil. (J. 2, 1, 32; 


G. 2, 75-) 
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A difference existed between the case of buildings and plants. Even if the tree 
was afterwards torn up, it did not revert to its former owner. After it had fed on 
the soil, it was not exactly the same thing that was planted ; and it would be absurd 
to allow a man to recover, after thirty or forty years, a full-grown tree, because the 
sapling from which it grew had been his property. (D. 41, 1, 26, 2.) 

The assertion in the text seems to be opposed to D. 47, 7, 6, 2, which states that 
although a tree near a boundary sends its roots into the neighbour's soil, it neverthe- 
less remains the property of the owner of the soil in which it first grew. The text in 
therefore exp!ained as referring to those cases only where the tree is on the land of 
one man, and the roots wholly, or nearly so, in the land of bis neighbour. 


(2°.) Compensation. 

(«) The owner of the land has sown or planted with what 
belongs to another. If he knew that the seeds or plants 
belonged to another, he commits theft ; if he did not, he must 
simply pay the owner their value. (D. 6, 1, 5, 3.) 

(8) But as he that has built on another’s soil can defend himself against 
a claim for the building on the part of the owner of the soil by means of the 


plea of fraud, as we have said, so by the aid of the same plea he can protect 
himself that has sown another’s farm in good faith at his own expense. (J. 


2, I, 32.) 

(y) A bona fide possessor, after eviction, and (8) a mala fide 
possessor, were subject to the same rules as in the case of 
buildings fixed on land. 

3. Accession of moveables to moveables. 

1°, Writing on paper. 

(1°.) Ownership. 

Writing, too, although of gold, goes with the paper or parchment in 
like manner ; just as all goes with the soil that is built on it or sown therein. 


And, therefore, if on your paper or parchment Titius has written a poem, a 
history, or a speech, the owner of this work is not Titius but you. (J. 2, f, 


333 G. 2, 77-) 
(2°.) Compensation. 


But if you claim your books or parchments from Titius, and are not ready 
to pay the expense of the writing, Titius will be able to defend himself by 
the plea of fraud ; if, that is, it was in good faith that he obtained possession 
of those papers or parchments. (J. 2, 1, 333; G. 2, 77.) 


This is the same principle as in the previous cases, A man writes on paper that 
he believes to belong to himself ; it does not. He can resist the action of the owner, 
unless payment is made for the writing. It would seem, however, that if the owner 
had obtained possession there was no remedy. If the writer knéw the paper did not 
belong to himself, then he could not cumplain of forfeiting his labour. 


2°. Pictures. 


If any one paints on a surface (/abw/a) that belongs to another, some think 
the surface goes with the picture ; others that the picture, whatever it be, 
goes with the surface. But to us it seems better that the surface should go 
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with the picture (an inversion of the usual rule, for which it is hard to give 
an adequate ground]; for it is absurd that a picture by Apelles or Parrhasius 
should go as a mere accessory to a most worthless surface. And hence, 
when the owner of the surface is in possession of the picture, if the painter 
claims it without paying the price of the surface, he can be repelled by the 
plea of fraud. If, again, the painter is in possession, it follows that a udéles 
actio against him will be given to the owner of the surface ; and in that case, 
if the owner does not pay the expense of painting, he can be repelled by the 
plea of fraud—if, that is, the painter was a possessor in good faith. For 
it is manifest that, if the surface was stolen, whether by the painter or by 
some one else, the owner of the surface may bring an action for theft. 


(J. 2, 1, 34; G. 2, 78.) 


It is at this point —pictures—that the doctrine of accession breaks down. Canvas 
can exist without the picture, but not the painting without the canvas ; and therefore, 
logically, the canvas is the principal, and the colouring the accessory. But this 
result was too absurd. The value of the picture was in general so much greater than 
the worth of the canvas, that to have adhered to logical consistency would have 
involved a sacrifice of real justice. Gaius is at a Joss to give a reason for the excep- 
tion of pictures ; and his only fault is, that he was not bold enough to disregard the 
merely logical distinction of principal and accessory in the case of writings also. 


4. Accession of labour to moveables. (Specificatio.) 

Hitherto the examples of accession have been instances of 
mere mechanical adhesion; but the same idea was applied 
where, by means of labour, raw material had been made to 
change its character, and become a new manufactured article. 
This is specification, or making a new article. 

1°, Ownership. 


When any finished article is made by one man out of material belonging 
to another, it is a common question which is the owner by natural reason ? 
is it the maker, or rather the owner, of the material? If, for example, a 
man makes out of my grapes, or olives, or ears of grain, wine or oil or flour; 
or out of my gold or silver or bronze, some vessel ; or mixes my wine and 
honey into mead, or uses my drugs to make up a plaster or eye-salve, or my 
wool to make a garment ; or out of my timber frames a ship, a chest, or a 
seat ;—([then is the product made out of my property his or mine? Some 
think we ought to look to the materials or substance; that is, that the 
owner of the materials is owner of the product. Such was the opinion of 
Sabinus and Cassius. Others hold that the product belongs to the maker; 
and this is the view taken by the authorities of the opposing school.] After 
the many doubts raised on both sides by the schools of Sabinus and Pro- 
culus, a middle opinion has been adopted. For it is held that if the finished 
product can be;resolved into its materials, then the former owner of the 
materials is to be its owner; if it cannot be so resolved, then the maker 
rather is to be its owner. For instance, a vessel can be melted down and 
resolved into the original shapeless mass of bronze or silver or gold; 
while wine or oil or wheat cannot return to the earlier form of grapes or 
olives or ears of grain. But if a man makes any article partly out of his own 
materials, partly out of another’s—out of his own wine, for instance, and 
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another man’s honey makes mead, or out of drugs partly his own and partly 
another’s makes a plaster or eye-salve ; or out of wool partly his own and 
partly another’s makes a garment—there can be no doubt in this case that 
the maker is to be the owner; for he has not only given his work, but also 
supplied part of the materials. (J. 2, 1, 25; G. 2, 79.) 


Merely disengaging the grains from the ear does nut, however, constitute a new 
species, (UV. 41,1, 7, 7.) 


2°. Compensation. 


If, however, a man weaves purple belonging to another into a garment of 
his own, then, although the purple is the most costly, it goes with the garment 
as an accessory. But the former owner has an action for theft against the 
man that stole it; and also can bring a condictio, no matter whether he, or 
some one else, was the actual maker of the garment. For though things 
that have perished cannot be reclaimed (zindicar1), yet a condictio may be 
brought against thieves, and against certain other possessors. (J. 2, 1, 26; 
G. 2, 79.) 


If the specificator believed that the material belonged to him, he could not be sued 
for theft, but must give compensation. 


Confusion or mixture. Confusio, commirtio. This is the case 
when things are mixed up without forming a new article. 


If two different owners choose to mix their materials—if they mingle their 
wines, for instance, or melt down lumps of gold and silver together—then 
the whole product is owned by both in common. And if the materials differ 
in kind, and therefore a distinct sort of thing is made—-as mead, for instance, 
from wine and honey, or electrum from gold and silver—~still the rule of law 
is the same ; for in that case, too, it is undoubted that the finished product 
is owned incommon. And if it was by chance, and not by the owner’s 
choice, that the materials, whether different or of the same kind, were mixed, 
the rule is still held to be the same. (J. 2, 1, 27-) 

If, now, Titius’ wheat is mixed up with your wheat by your choice, the 
whole will be owned in common ; for the separate bodies—that is, grains— 
that belonged distinctively to each, have been brought into union by your 
choice. But if the mixture takes place by accident, or is Titius’ doingewith- 
out your choice, then the whole is not regarded as owned in common; for 
the separate bodies retain their own nature. And by accidents such as those 
the wheat is no more made common than a flock would be if Titius’ sheep 
were mixed up with yours. But if either of you two keeps the whole of the 
wheat, an actio in rem for his due share of the wheat is open to the other. 
And it falls within the province of the judge to determine, at his discretion, 
the quality of the wheat belonging to each of you. (J. 2, I-28) 


Confusio is generally used with reference to the mixture ot 
liquids ; commiztio, of solids. The distinction taken is this: if 
the things are mixed by the consent of owners, the product 
belongs to them in common ; in other words, there is no room 
for accession. It is only when the consent of one of the owners 
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does not exist, that a question of accession really arises. Then 
if the things are inseparable, the ownership is in common ; if 
not, each retains his property in the things, and can sue by 


the ordinary action for the recovery of property—the vndicatio. 
(D. 6, 1, 5,1; D. 6, 1, 3, 2.) 


I].—DE.ivery (Traditio). 


From what we have said it appears that alienation takes place sometimes 
by the Fus Naturale—as, for instance, by delivery : sometimes by the Fus 
Cruzle, as in manctpatio, in jure cess, and usucapio, the right to which is 
peculiar to Roman citizens. (G. 2, 65.) 


By delivery also, according to the Fus Naturale, we acquire property. 
For nothing is so agreeable to natural fairness as that the wish of the owner 
that wishes to transfer what is his to another, should be held valid. Cor- 
poreal things, therefore, of whatever kind, can be delivered, and by delivery 
be alienated from the owner. (J. 2, 1, 40.) 

1. The conditions necessary to acquisition by delivery. 

(1.) Transfer of possession. The transferrer must put the 
transferee in a position to deal with the thing to the exclusion 
of everybody else. This might be accomplished in the various 
ways, enumerated postea “ Acquisition of Possession.” 

Delivery by transfer of title-deeds.—It is stated in a constitu- 
tion of Severus and Antoninus (C. 8, 54, 1), that a gift and 
delivery of the title-deeds of slaves were equivalent to a 
gift and delivery of the slaves themselves. If this be taken 
as a fuir and complete statement of the law, it would be an 
extreme instance of symbolical delivery. Savigny and others 
contend with great vehemence that the text is incomplete, and 
that it must be understood as implying that the slaves were 
in the presence of the parties at the making of the gift. Ac- 
cording to the view of these authors, the case stated is an 
example of delivery longa manu. ‘There is some difficulty in 
acquiescing in this opinion, inasmuch as it atfributes the opera- 
tive part of the transfer to something not mentioned in the 
text, and denies any effect to the words that profess to give a 
complete account of the transfer. 

Except by delivery, in the time of Justinian, property could 
not be conveyed. A mere agreement without delivery of pos- 
session, even if in writing, did not operate as a transfer of 
ownership. (C. 3, 32, 27.) 

_ But to this rule an exception existed in the case of Societas. 


Traditiontbus e usucapionibus dominia rerum non nudis pactis transferuntur. 


C. 2, 8, 20.) 
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At no period in Roman law was a written document attest- 
ing a delivery necessary ; but such documents were commonly 
made as a sure record of the fact. (C. 7, 32, 2; C. 4, 38, 12.) 

It may be added that a delivery never gave the tranaferee 
any greater might than the transferrer possessed. (D. 41, 
1, 20, pr.) Hence land subject to a right of way passes to the 
transferree burdened therewith. (D. 41, 1, 20, 1.) 

(2.) The delivery must be made with an INTENTION to 
transfer the ownership. That, but nothing morc, was required. 
It was not necessary that there should be any consideration, any 
quid pro quo, for the transfer. Usually, however, some con- 
sideration existed, and the delivery took place in consequence 
of a previous contract of sale (pro emptore), or legacy (pro 
legato), or bargain for a dowry (pro dote), or in payment. of a 
debt (pro oluto); but there need be nothing more than a pur- 
pose of liberality (pro donato), The Roman jurists expressed 
the relation of such facts to delivery in a somewhat peculiar 
way. They said that mere delivery (nuda traditio) was not a 
transvestitive fact of ownership, unless supported by what they 
called a justa causa or justus titulus. A justa causa was one of 
the circumstances above mentioned—sale, legacy, dowry, pay- 
ment of debt, or free gift. It is more accurate to say that these 
are simply facts from which an intention to transfer ownership 
may properly be inferred. 

If A delivers a ring to B, there is no presumption that B is 
owner; but on proving that the ring was bequeathed to B by a 
testator to whom A is heir, the nature of the transaction be- 
comes at once apparent. Again, if it is proved that A intended 
to make a gift of the ring to B, the meaning of the transaction 
becomes clear, If, on the other hand, the mng was given to B 
in loan, or for safe custody, the conclusion would be that A 
remained owner, and that the delivery of the thing did not 
transter the ownership to B, 

The exposition of the Roman jurists is better suited to a 
practical lawyer than to a student of jurisprudence. In proving 
ownership, what a Roman lawyer had to consider was the 
delivery of possession, and a justa causa, ie. orfe of the facts 
that conclusively proved an intention to transfer. The real 
potent element is not the change of possession, but the inten- 
tion of the owner to transfer his property; the delivery is 


ae 


1 Nemo plus juris ad alium transferre potest quam ipse haberet. (D. 50, 17, 54.) 
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merely a mode of unequivocally attesting the change; it marks 
the precise moment, when a mere intention or obligation to 
deliver the ownership passes into an actual] transfer of the 
ownership. 

The intention to transfer the ownership must exist at the 
time that delivery is made. Thus, if a person sold a slave that 
he knew to belong to another, but the slave was not delivered 
until the owner had ratified the sale, the delivery transferred 
the ownership. (D. 41, 3, 44, 1.) 


Nay, further, sometimes the wish of the owner, though its object is an 
indeterminate person, transfers the ownership of property. Przetors, for 
instance, or Consuls that throw gifts among the crowd, are ignorant what 
each member of the crowd is going to catch. And yet because it is their 
wish that what each catches should be his, they make him owner on the spot. 
(J. 2, 1, 46.) 


(3.) Delivery does not transfer ownership (in the case of a 
contract of sale) until the price is paid. 


If things are given by way of a gift or a dowry, or on any other ground, 
they are undoubtedly transferred. But things sold and delivered are not 
acquired by the buyer until he has paid the seller the price, or in some other 
way satisfied him, as by getting a surety or giving a pledge. This is indeed 
a provision in the statute of the XII Tables ; and yet it is rightly said to be 
brought about by the 7us Gentium, that isthe us Naturale. But if the seller 
is willing to give it to the buyer on credit, then it must be said that the thing 
sold becomes at once the property of the buyer. (J. 2, 1, 41.) 


According to the construction put upon sale by the Roman Jaw, the seller was 
understwod not to intend to part with his property until he had got his money. If 
before receiving the price, or accepting something in lieu of it, he delivered the thing, 
he was understood to have done so without the intention of transferring the ownership. 
If the guoda were sold on credit, the seller was regarded as parting with the ownership 
in confidence that the buyer would pay him, electing to accept a right in pei sonam 
as against the buyer, instead of retaining his right in rem tothe thing. The exceptional 
character of sale in regard to delivery is thus apparent, and not real. The intention 
to part with the ownership was held not to attach to the fact of agreement for sale, 
but to the fact of payment ; and hence, in the language of the Roman writers, sale was 
not a justa causa unless coupled with payment of the price. In other cases, as in gift, 
dowry, etc., the transfer of ownership coincided with the delivery of possession. 


There was another peculiarity in the Law of Sale. When 
the title of the purchaser was completed by the delivery to him 
of the thing sold and the payment of the price, his ownership 
was regarded as dating not from the delivery or payment, 
whichever happened last, but from the date of the contract, 
The delivery and the payment had a retroactive effect, and 
made the buyer practically owner from the date of the sale 
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Now, as sale is a contract formed by consent alone, the date of 
the sale is the moment when the thing to be sold and the price 
to be paid for it were agreed upon. (C. 4, 48,1; D. 18, 6, 8) 
The evidence of this retroactive effect is clear. In the firet 
place, the buyer was entitled to all the produce and accessions 
(fructus et ac8essiones) of the thing from the date of the sale; 
and (2) if the thing perished without fault imputable to any 
one, the loss fell entirely on the buyer, for res perit domino. 

1°. The buyer was eutitled to all the produce and accessions 
of the thing sold from the date of the sale, as the work of slaves, 
the offspring of slaves or animals, and all fruits not gathered. 
(Paul, Sent. 2,17, 7.) Also, any inheritance or legacy given to 
a slave belongs to the buyer (D. 19, 1, 13, 18 ; D. 28, 5, 38, 5): 
and he alone has the right to sue for harm done to the pro- 
perty. (D. 19, 1,13, 12.) But if it were agreed between the 
buyer and seller that the seller should have the produce until 
the thing sold was delivered, then the sale hud no retroactive 
effect. (Vat. Frag. 15.) In such a case the buyer would be 
free if the thing perished or were lost before delivery. (D. 50, 
17, 10.) 

2°. The property sold remained at the risk of the buyer from 
the date of the sale ( periculum rei), (C. 4, 48,4; D. 18, 6, 7.) 


When once the contract for purchase and sale is made (and this is fully 
done, as we have said, as soon as the price is agreed on, if the business is 
transacted without writing), the thing sold is at the buyer’s risk, although 
not yet delivered to him. Therefore, if the slave dies or is injured in any 
part of his body, if the house is either in whole or in part consumed by fire, 
if the field is either in whole or in part borne away by the violen<e of a river, 
or by reason of a flood or a whirlwind that dashes the trees to the ground, is 
lessened or changed for the worse—in all these cases the loss falls on the 
buyer, and he must needs pay the price, although he has not obtained the 
property. For all that befalls it, without fraud or negligence on the seller's 
part, leaves the seller free from responsibility. And if, after the purchase is 
made, any addition is made to the field by alluvion, that is the buyer’s profit : 
for he that runs the risk ought to have the profit. (J. 3, 23, 3-) 

If, however, a slave that has been sold runs away or is stolen, without any 
fraud or negligence on the seller’s part coming in, we ought to look carefully 
whether the seller undertook to guard him till delivery. For certainly if he 
did, the risk of such an accident lies with him ; if he did not, he will be free 
from responsibility. And so too with all other animals and things. The 
seller’s action to reclaim the property, and his condictio, he must make over 
to the buyer ; because certainly he that has not yet delivered the property to 
the buyer is still himself the owner. (J. 3, 23) 3A-) 


Locius Titius bought lands in Germany, and paid a partof the price. He died, and 
his heir was sued for the residue of the price. His heir pleaded that the lands by a 
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decree of the Emperor had been partly sold and partly given to veterans as prize. But 
Paul said this was no defence. The eviction was not due to anything existing at the 
date of the sale, but to a subsequent act of the sovereign; and therefore the loss fell 
on the buyer, who, although he could not get his lands, must still pay the price he 
promised, (D. 21, 2, 11.) 

Titius sells his slave Stichus, along with his peculium, to Gaius. Before Stichus is 
delivered to Gaius, he steals from Titius property that is not recovered. Gaius must 
suffer the loss, and ‘litius may deduct the amount stulen from the pecuiium. (D. 


19, 1, 80.) 

If, however, the parties agreed that the thing sold should 
remain at the risk of the seller (D. 18, 1, 78, 3; D. 18, 6, 1), 
their agreement was binding. But, Padependenty of ‘the 
agreement of the parties, in certain cases the risk remained 
with the seller. 

(1°.) Res fungibiles. When the things sold were fungible, t.e., 
dealt with by number, weight, or measure (res quae pondere 
numero, mensura consistunt). In this case the principle is the 
same, but the date of the hability of the buyer is altered. It 
is not the date of the sale, but the time when the things are 
actually weighed. numbered, or measured, that fixes the liability. 
(D. 18, 1, 35, 5; D. 18,1, 35, 7.) If, however, fungible things 
are sold en blue (per aversionem, D. 18, 1, 62, 2) as “all that lot 
of wine, or oil, or corn,” they are at the peril of the buyer from 
the date of the sale, for such a contract differs in no respect 
from a sale of land or houses. (D. 18, 6,1; D. 18, 6, 4, 2.) 

Wine sold becomes sour. If the wine was sold en bloc, the loss falls upon the buyer ; 
but if the agreement was for so many amphorae (not specifying which), the loss falls 
upon the seller, unless the amphorae had been selected. (Vat. Frag. 16.) 


If a flock is sold for one sum, the Joss falls on the buyer from the date of the sale : 
if at ao much a-head, then only from the time they are selected, (D. 18, 1, 35, 6.) 


Conditional sale. When the sale is conditional, i.e, de- 
pends on some event future and uncertain, the rule is somewhat 
more complex. If the thing sold perishes altogether before the 
event occurs, the seller suffers the loss; if 1t does not perish 
wholly, but is impaired or deteriorated, the loss falls on the 
buyer. (VD. 18, 6, 8, pr.; C. 4, 48, 5.) The reason is that, if 
the thing does not exist when the event happens, the seller 
cannot fulfil his obligation, because there is nothing for him to 
deliver; but. if the thing exists in however bad a state, he can 
deliver it, and acquit himself of his promise. 

(3°.) Sale of option. Ifthe agreement were that the buyer 
should have the choice of two things, and one perished, the 
buyer took the other; if both perished, he must pay the price 
agreed upon. (D. 18, 1, 34, 6.) 
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2. Restrictions on delivery. 


1’. There is a great difference between res mancipi and res nec mancipi. 
For the latter can be transferred by bare delivery to another, if only they are 
corporeal, and so admit of delivery. (G. 2, 18-19.) 

Therefore, if I deliver to you a garment, or gold, or silver, whether by way 
of sale or gift, or on any other lawful ground, the thing becomes yours with- 
out any legal formality. (G. 2, 20.) 

And so too with landed property in the provinces, whether it pays taxes 
or tribute. Now, lands that pay taxes (s/ifendiuria) are in the provinces 
that belong peculiarly to the Roman people. Lands that pay tribute are in 
the provinces that belong peculiarly to the Emperor. (G. 2, 21.) (P. 72.) 

Tax-paying and tributary lands accordingly are alienated in the same way. 
Now the lands so called are provincial, and between them and Italian lands 
there is now under our constitution no difference. (J. 2, 1, 40.) 

2". Incorporeal things clearly do not admit of delivery. (G. 2, 28.) 

Some things, besides, are corporeal, some incorporeal. Corporeal things 
are those that by their nature can be touched—a farm, for instance, a slave, a 
garment, gold, silver, and in short other things beyond number. Incorporeal 
again are those that cannot be touched, such as those that consist in a right, 
as an inheritance, a usufruct, a use ; or obligations in whatever way contracted. 
And it is not to the point to object that an inheritance includes corporeal 
things. For the fruits, too, that are reaped from a farm are corporeal; and 
what one owes us under some obligation is often corporeal, as a farm, a 
Slave, a sum of money. But the actual right of inheritance, the actual right 
of usufruct, and the actual right under the obligation, are incorporeal. (J. 2, 
2, pr.-2; G. 2, 12-14.) 


“Thing” is a name generally for any object that can be apprehended by the 
senses, and chiefly the objects of touch. But in this sense the term would not serve 
the purpose of Gaius. Is acontracta “thing” ? If not, how is Contract to be made 
& department of the law concerning “things”? This difficulty was overcome In appear: 
ance by giving to the word “ thing ” a very wide definition, ‘“ Things” were said to be 
either corporeal or incorporeal. Corporeal things are things that can be touched ; 
but by incorporeal things the jurists did not mean such things as soul, spirit, light, 
heat, etc. ; they meant purely fictitious things. Incorporeal things were tere loyal 
entities (quae in jure consistunt), such as usufruct, inheritance, obliyatio, Dut these 
are not “ things” in the ordinary acceptation of the term; they are bundles or aggre- 
gates of Rights and Duties. Things are thus divided into two classes :—(1) corporeal 
things ; (2) inheritance, usufruct, and other legal agyregates. 

Obviously this division is apparent, not real. We might as well divide animals 
into—(1) Vertebrata, and (2) Animal functions. But an examination of the Institutes 
ahows that the division of “corporeal things” had really aa little tu do with “ things” 
as the other division of ‘incorporeal things.” What was really discussed under the 
head of “ corporea] things” was ownership (dominium). 

The jurists were led into this error from the accident that ownership in their law 
was transferred by the delivery of the thing, whereas lesser rights than ownership were 
created in a different manner. In English law, where the distinction appears in the 
contrast of corporeal with incorporeal hereditaments, an estate for life is classed with 
corporeal hereditaments, because at one time the ordinary mode of cresting such 
an estate was livery of seisin, the English equivalent of ¢traditio. Usufruct—the 
Roman equivalent for an estate for life—coul not be created by delivery, and accord- 
ingly it was classed among res incorporales. The association of ideas was strengthened, 
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as Mr Poste points out, by the fact that in actions for ownership, the plaintiff claimed 
a rea, and in actions for usufruct or servitude, he claimed a jus. 


Ill. Prescrrerion. (Possessio longi temporis.) 


The investitive fact of usucapio was limited in its application 
As belonging to the civil law, it operated only'in favour of 
citizens, and of those Latins and others that had the commercium. 
It did not apply to lands out of Italy, nor, with certain excep- 
tions, to servitudes. The Pretors supplied those defects of 
usucapio by the theory of possession for a long time. According 
to Ortolan, this long possession was of a different character from 
usucapio. He says usucapio is positive prescription, long posses- 
sion is negative prescription. Long possession was a plea in de- 
fence (prescriptio, exceptio), by which the demand of the plaintiff 
could be resisted. (C. 7, 39, 8.) This is, however, a very different 
thing from negative prescription. After the time of prescription 
had elapsed, the possessor could recover the property, if he lost 
it, by vindication, the same as an owner. (C. 7, 39, 8, pr.) 

In two ways a right of ownership may be effectually 
destroyed—either by the acquisition of an adverse right by 
another, or by denying the owner an action after a certain 
length of dispossession. If the latter course is adopted, and 
the form of the law is—after so many years no action shall be 
brought—then it is immaterial whether the actual possessor has 
or has not had it during the whole of that time, or whether he 
believes it to be his property, or knows that itis not. This 
plan seems the simplest and most efficacious. But the prescrip- 
tion or defence of long possession in the Roman law was 
founded positively on the adverse nights of a bona ide possessor. 
A bona fide possessor after a certain length of time was con- 
firmed in his title, as against not only the owner, but all the 
world. The prescription of long possession was therefore very 
different from a statute of limitations, and was based on the 
claims of the possessor, not on the default of the owner, It was, 
therefore, in essence the same as usucapio. (D. &, 5, 10, pr.) 

1, Comparison of usucapto and possessio longi temperis. 

(1.) Prescription supplied the deficiencies of usucapio. Inas- 
rouch as usucapio was a mode of acquiring Quiritarian ownership, 
it followed that whatever was not an object of that species of 
ownership was not susceptible of usucupio. Hence lands out of 
Italy, of which the State retained the ownership, could not be 
acquired by usucapto, because no private person could be owner 
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of them. But subject to the claims of the State, the possessors 
of those lands were virtually owners, and for this important 
class of property the Pretors and Emperors devised long 
possession as an equivalent for usucapto. Servitudes also were 
held to be excluded from usucapio after the lex Scribonia; but they 
were capable of being acquired or lost by long quasi-possession. 
(D. 8, 5, 10,1.) Moveables also belonging tv cities fell under 
twenty years’ prescription. (Paul, Sent. 5, 4, 4; D. 44, 3,9; 
C. 7, 34,2.)  (2.) Usucapio was for two years in immovables, 
and one year in moveables. Long possession was for ten years 
if plaintiff and defendant lived in the same province, twenty 
years if they lived in different provinces, (Paul, Sent. 5, 2, 3.) 
But although the time differed, the principle was the same. 
The object was to allow an owner time enough to see to his 
rights. In early times, two years was no doubt an ample allow- 
ance; but, when the confines of Rome extended over Europe 
and Asia, a very much longer time was neccssury. 

(3.) Usucapio gave ownership, with all the burdens attached 
to it. Thus if the land were mortgaged, the two years’ posses- 
sion gave the occupant the title of owner, subject, however, to 
the mortgage. In the same way he took the land burdened with 
whatever servitudes were attached to it. But long possession 
availed against both things, if no claim was asserted under 
them within the specified time. After ten or twenty years of 
non-claim, a mortgage or servitude was extinguished. (C., 7, 
36, 2; C. 7, 36,1; D. 44, 3, 12.) 

(4.) A minor distinction, of no practical moment, is that 
usucapio was not cut short by the litis contesta‘to, but only by 
judgment, although the judgment decided according to the 
rights of the parties as fixed by the time of the dttts contestatio. 
But possession is at once stopped by the litis contestatio (C. 7, 
33, 2), although not by mere uotice of an adverse title of 
ownership. (D. 41, 4, 13.) 

2. Change by Justinian. 


The Fus Civile established the rule that when a man in good faith bought 
a thing, or received it as a gift, or on some other lawful ground, from another 
that was not the owner, in the belief that he was the ownea, then he might 
acquire that thing by use. And the time fixed was for a moveable anywhere 
one year ; for an immoveable two years, but on Italian soil only. The aim 
of this was that the ownership of property might not be uncertain. When 
this policy was decided on, the ancients thought the times named above 
were enough for the owners to look after their property ; but we have de 
liberately come to a better opinion. And, therefore, lest masters should be 
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despoiled of their property by undue haste, and lest this boon should be 

liitad ta a fixed locality, we have published a constitution on this subject, 

veables may be acquired by use for three years, immove- 

long possession—ten years, that is, for persons present, twenty for 

Andin both these ways, not only in Italy, but in every land 

of property may be acquired, if only the 
6, pr.) © 


persons absent. 
swayed by our rule, the ownership 
antecedent ground of possession was lawful. (J. 2, 


To this prescription the old characteristics of usucapio attach. It confers the 
ownership (dominium), and it required the old conditions of bona fides and justus titulus, 
Parties were said to be “present” when they both bad their domicile in the seme 
province, ‘‘absent” if in different provinces (C. 7, 88, 12); and if they were domi- 

oiled partly in the same province and partly in different provinces, the time required 
was ten years, counting each two years of absence as one of presence. (Nov. 119, &) 


ON INVESTITIVE AND TRANSVESTITIVE Facts, 


A. PERSONS TO WHOM THE OWNERSHIP OF THINGS 
CANNOT BE GIVEN. 


IL SLAVES. —Slaves, as we have seen, had originally ne 
rights in respect of their own person; much less, then, in respect 
of external things. But although a slave could not be owner, 
nevertheless alienations of property made to him were not void. 
The slave was regarded as a conduit pipe, through whom 

acquisitions might flow to the master. Whenever anything 
was transferred to a slave in such a manner that if he were free 
he would be owner of the thing, his master became owner 
of it. (J. 1, 8, 1.) 

PECULIUM. 

There grew up, however, under the sanction of custom and 
public opinion, a quaat right of property. Masters found 
it for their interest not to exact the uttermost farthing—not to 
strip their slaves in all cases as completely bare of things they 
could call their own as the law allowed. By leaving the 
slave a margin of his earnings, which he could by great industry 
increase, his total earnings would be so much augmented that 
the master would even profit by the remission. Slaves did a 
great portion of the intellectual as well as the manual work of 
Rome; and it was found expedient to reward their zeal and 
fidelity by allowing them the enjoyment and control of pro- 
perty. Whatever was thus allowed them was called peculium. 
It consisted of the savings made by a slave, or of presents 
given to him in reward of his services, and which his master 
was willing he should keep as his own property. (D. 15, 1, 39.) 
Peculium is a diminutive furm of pecunia, indicating the trifling 


importance of its amount. (D. 15, 1, 5,3.) The peculium 
consist of land or moveables, or other slaves (in that case called 
vicarti), claims arising from contract (nomina), etc. (D. 15, 
1, 7, 4.) Necessaries that the master was bound to supply 
were not considered part of the peculinm (D. 15, 1, 40); but 
even clothes might Le in the peculium if they were given to the 
slave for his perpetual and exclusive use, and therefore to be 
kept Solely by him. But clothes given by the master for # 
certain purpose, or to be used only at stated times, as when 
serving at supper, were not included in the peculium. (D. 15,1, 
25.) Everything, however, turned on the intention of the 
master. If he intended to surrender to the slave the exclusive 
control and enjoyment of anything as his quasi property, then 
it was peculium; otherwise not. 

What was the legal character of a slave's interest in his 
peculum? It must be remembered that a slave had no rights; 
he could not sue either his master or any other person; but for 
many purposes his acts bound his master. Thus, he might 
enjoy the power of alienation. This was not considered an 
essential right of the peculium. (D. 15, 1, 7, 1.) A slave's 
garments might be treated as reculium to the extent of exclusive 
custody and use, but not fur the purpose of alienation. If, 
however, the master allowed the slave free administration of his 
peculium, the slave could alienate any portion of it without the 
consent of the master. (D. 15,1, 46.) If the slave had not 
obtained full administration, and sold anything out of the 
peculium, the buyer did not become owner. If the buyer did 
not know that the seller was a slave, he had bona fide possession, 
which might ripen by usucapio into ownership. (C. 4, 26, 10.) 
The power of pledging a thing goes along with, and is in- 
cluded in, the genera] power of alienation. (C. 4, 26,6.) As we 
shall afterwards see, the peculium was liable for the debts con- 
tracted by the slave, and for all damages arising out of his 
contracts. 

The consent of the master and the delivery of the thing to 
the slave (unless it was already in his possession) created the 
peculium. (D. 15, 1, 4.) So the expressed intention of the 
master to put an end to the peculium at once destroyed it even 
without the necessity of relelivering the things to the master. 
(D. 15, 1,8; D. 15,1, 40,1.) The peculium was also extinguished 
if the slave ran away or was stolen, or if nobody knew whether 
he was alive or dead. (D. 15, 1, 48.) 


OWNERSHIP. 


II. Persons UNDER THE ForzsTas. Filiusfamilias, filafamilias. 


A filiusfamilias was exactly in the position of a slave as regards 
property; whatever would have been acquired by him through 
any investitive fact, if he had been independent, became the 
property of his paterfamilias. But by degrees the filiusfamilias 
obtained some rights of property, although never in Rome to 
the extent generally admitted in modern systems of law. 

1. Peculium. The first mitigation was to allow the filius- 
familias to enjoy peculium on the same terms as a slave 
(D. 15, 1,1, 5.) Beyond this stage no improvement was made 
in his lot during the Republic. A filiusfumilias, in the time of 
Cicero, even had he filled every office up to the consulship, or 
had, like Cincinnatus, twice saved the State, was not capable 
of, in the true sense of the word, owning the smallest coin cur- 
rent in Rome. 

2. Peculium castrense. For the first time, under Cesar or 
Titus, a soldicr filiusfamilias was partially relieved from his 
proprietary disability in respect of certain acquisitions. The 
property that he was allowed to enjoy was called peculium 
castrense, and it may be defined as consisting of whatever he 
obtained by gift from his parents or relatives for his equipment, 
or would not have acquired except on service. (D. 49, 17, 1.) 


Immoveables presented by a father to his filiusfamilias, a soldier on service, are 
not part of his peculium castrense, because they have no connection with his service. 
But immoveables gained by the son as prize of war are purt of his peculium castrense. 
(C. 8, 36, 4.) 

All that tho fliusfamilias carries with him to war, with the consent of his pater 
Jamilias, is peculium castrense. (1D. 49, 17, 4.) 

Two comrades in war make a fast friendship, and one leaves to the other his pro- 
perty by will. This is part of the peculium castrense. (C. 12, 37,4; D. 49, 17, 19, 
pr.) Even if the testator was merely an acquaintance made throngh the service, the 
eame result followed. (D. 49, 17, 5.) 

An inheritance left by the wife of a fliugfamilias on service was decided also to be 
in his peculium castrense (D. 49, 17,16, pr. 3 D. 49, 17, 13) ; rightly, if the inheritance 
was given asa sort of prize of valour ; but when no such motive could be assigned, 
the inheritance did not go to the peculium castrense. (D. 49, 17, 16, 1.) 

The dowry given to as filiugfamilias with his wife is nut part of his peculium 
castrense, because it is got by marriage, not by service on the field of battle. (D. 
49, 17,16, pr.) 

A friend of a filiusfamilias bequeathed to him a house, and expressly stated in his 
will that it was to form part of the son’s peculium castrenae. This declaration has in 
iteelf no efficacy. If upon the facts, apart from that statement, the legacy would be 
held not to fall into the peculium castrense, no effect was given to the declaration. 
(D. 49, 17, 8.) 


In respect of his peculium castrense a son is absolute owner, 
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and he can deal with it as freely as if ho were not under the 
potestas, He can receive such property (D. 49, 17, 5), and sue 
for it in a court of justice even against the expressed wishes of 
his paterfamilias, (D. 49, 17, 4,1.) As to his testamentary 
power, sce ‘“‘lestamentum,” under the head “ Incapacity of 
‘Testator.” 

3. Peculium quasi-castrense, By successive enactments the 
privilege conferred on soldiers of retaining their prizes and 
equipment in full ownership was extended to persons engaged 
in the higher civil offices. Constantine (A.). 320) enacted that 
the officials attached to the Imperial Palace (Palatini) should be 
owners of what they saved out of their salary, or obtained as 
gratuities from the Emperors, just as in the case of peculium 
castrense. (C.12,31, 1.) Theodosius and Valentinian extended 
the privilege to the officials of the Praetorian Prefect, clerks 
in the Chancery Court (exceptores), and the kcepers of records 
(seriniarit). (C. 12, 37, 6.) Theodosius II. and Valentinian IIL 
(A.D. 440) seem to have given a wider sweep to the privilege 
in the case of advocates of the Preetorian Court, or the Court 
of the City Prefect, giving them exclusive property in whatever 
they acquired from any source. (C. 2, 7, 8.) Leo and An- 
themius (A.D. 469) allowed bishops, presbyters, and deacons free 
and full control over their clerical incomes. (C. 1, 3, 34.) To 
this list Justinian, with his greater zeal for the clergy, added 
sub-deacons, singers (cantores), and readers (lectorex), giving to 
the clergy of every grade independent ownership over every- 
thing they acquired, thus rendering them, in regard to property, 
quite free from the most characteristic right of the potestas. 
(Nov. 123,19.) Justinian, algo, it must be remembered, released 
bishops from the potestas altogether. (Nov. 81.) He had 
previously decided in the Code that all gifts from the Emperor 
or Empress were to be the separate property of the receiver, 
free from the potestas. (C. 6, 61, 7.) 

4. Peculium adventitium. The proprietary disabilities arising 
from the potestas were broken in upon on another line. The 
rights of the father were limited with respect to property com- 
ing to the children from their mother by her dast will, or on 
her death intestate. It seemed natural that the property held 
by a wife independently of her husband should not become his 
by her attempting to give it to her children. Constantino (A.D. 
319) enacted that a father should have only a life-interest 
(ususfructus) in the property acquired by his children from their 
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mother by her testament, or on her death intestate. The 
father was bound to manage it with all care, and could not 
sell it to a purchaser, so as to give hima title even by pre- 
scription. (C. 6, 60, 1). Arcadius and Honorius (A.D. 395) 
extended the rule to property coming from the maternal an- 
cestors beyond the mother, and whether by gift Auring life or 
by will. (C. 6, 60, 2.) Theodosius and Valentinian (A.D. 426) 
gave only a usufruct to the father in the property that a son 
got through his wife, or a daughter through her husband. (C.6, 
61,1.) Lastly, Justinian extended this limited ownership to all 


acquisitions of the son, except those made trom the father’s 
property. 

Our children of both sexes in our Zofestas in old times indeed acquired 
for their parents all that came to them (except, it is true, castrense peculium) 
without any distinction. And this became the property of the parents so 
absolutely that they might at pleasure take what one son or daughter had 
acquired and give it to another son or to an outsider, or sell it, or apply it 
in any way they wished. This seemed to us harsh; and therefore, by a 
general constitution promulgated by us, we have both spared the children 
and reserved due rights to fathers. For the law as ratified by us stands 
thus :—IJf anything comes to the child from the father’s property,! this accord- 
ing to ancient usage, he is to acquire wholly for the parent ; for what hard- 
ship is it that what came because of the father should return to the father? 
If, again, the son acquires anything for himself in any other way,’ the usufruct 
in this indeed he is to acquire for his father, but the ownership is to remain 
with himself; lest what his own toil or good fortune has added to his store 
should, by passing on to another, prove only a grief to him. (J. 2, 9, 1.) 


Another change made by Justinian may be noticed. Con- 
stantine allowed a father on emancipating a child to retain a 
third of his property ; but Justinian changed the rule as 
follows. (C. 6, 61, 6, 3.) 


And we have made this arrangement also with regard to that class of cases 
where the parent, on emancipating the child, retained, if he wished, a third 
part of all the property that escapes acquisition by him. For under the 
earlier constitutions he had this privilege—the price, as it were, in a way, to 
be paid for the emancipation. Now it seemed harsh that the son should, as 
the result of his emancipation, be defrauded in part of the ownership of his 
property, and thus by the lessening of his effects lose all the honour conferred 
upon him by the fact that his emancipation made him sus juris. And there- 
fore we have resolved that the parent, instead of the third of the goods that he 
was able to keep as owner, shall keep the half of the goods, not as owner, 
but in usufruct. For so the son’s property will remain with him untouched, 








1 Hence called peculium profectitium, because arising frum ( profcicns) the father's 


property. 
® Hence called pecultum 
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while yet the father will enjoy a larger amount in coming to control not a 
third, but a half. (J. 2, 9, 2.) 

III. WIvEs IN MANU and FREE PERSONS IN MANCIPIO were 
subject to the same proprietary disabilities as slaves or filtifa- 
milias (G. 2, 86), and like these a wife could have peculinm. But 
the institution of the manus disappeared so early that scarcely 
any interest attaches to it in respect of the law of property. 
Under the system of free marriage that took the place of manus, 
a@ proprietary institution of great historical interest and import- 
ance grew up. This was the dowry (dos), or contribution made 
by a wife’s family for her support during the time of her mar- 
riage. At a late period in the Empire a corresponding contribu- 
tion was sometimes made by the family of the husband (donatto 
propter nuptius), and that we may cuusider in connection with 
the dowry. 


DOS. 


DEFINITION. 


Dos is the property contributed by a wife, or by any one else 
on her behalf, to her husband, to enable him to support the 
expenses of the marriage. This definition includes the only 
essential feature of the dos that need at this stage be considered. 


Parapherna was that part of a woman’s property that she reserved from the dos. 
The husband had no right to interfere with it or to burden it. ((. 5, 14, 8.) The 
practice was for a wife to make out an inventory (libellus) of the property she intended 
to use in her husband’s house, if it was not to be in her dos, and to preserve the 
document after obtaining her husband’s sicnature to it. The husband had no right 
to such reserved property ; and if he retained it, the wife could sue hin by the same 


actions that she could bring against any other person. (D. 23, 3, 9, 3.) 

RELATION OF THE Dos to the .WANUs.—The dos is an institu- 
tion of considerable antiquity. It is referred to by Cicero 
(Top. 4) in a manner that would seem to show that it was better 
understood than the manus; and it was of such importance 
that Servius Sulpicius Rufus, who was consul B.c. 49, and died 
B.C. 42, wrote a book on the subject. That book is lost; but 
Aulus Gellius makes a statement, as from the work of Rufus, 
that securities for the restitution of the dos on ¢he dissolution 
of marriage were first required when Sp. Carvilius Ruga put 
away his wife, by command of the censor, for barrenness. 
There is nothing incredible in the statement that about 200 
years after the Decemviral Legislation the dos should have been 
in existence, as the XII Tables contained a provision by which 
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married women were enabled to escape subjection to the manus. 
The facts, indeed, show that the decay of the manus began at 
an exceedingly early period; or, to speak more accurately, the 
manus never, within the time covered by written records, existed 
with all the attributes that we must regard as originally inherent 
in it. The powers of a husband over his wife’s person, at least 
such powers as he had over his children (and we must remem- 
ber that in law the wife was a daughter), seem to have been 
reduced almost to nonentity from the earliest dawn of history. 
It was natural that the emancipation of the wife’s person should 
precede by a considerable interval the emancipation of her 
property. 

The interesting feature in the history of the wife’s release 
from the disabilities of the manus is its abruptness, as compared 
with the liberation of children from the shackles of the potestas. 
We have traced the steps by which property gained in certain 
specific ways was withdrawn from the potestas, and the rights 
of the paterfamilias were ultimately reduced to a usufruct or life- 
interest, leaving the capital wholly to the children. Very 
different was the history of the manus. A woman was either 
wholly in or wholly out of the manus; either in law the daughter 
of her husband, subject to his absolute power in regard to con- 
tract and property, or free and independent, capable of bargain- 
ing with him on equal terms. Was the transition from one 
condition to the other abrupt? Did the Roman matron emerge 
at once from slavery and become the equal of her husband ? 
‘That seems improbable; and we are left to conjecture by what 
ateps the great change was accomplished. 

It is probably safe to assume that a wife ceased to be regarded 
us property when her husband obtained her from her friends 
without paying for her. A state of the law that was in perfect 
harmony with the buying of wives, must offend the sense of 
propriety when marriage was entered into on equal terms, 
When we come to the Decemviral Legislation, we find no clear 
evidence of the real purchase of wives, although the form of 
marriage by sale continued long to exist. The time had there- 
fore come when the relation of husband and wife in regard to 
property should be determined by the existing moral standard, 
and not by an ancient theory surviving merely in a legal 
formality. The manus must yield to the dos. 

If we may hazard a coujecture, the dos was at first perhaps 
scarcely distinguishable from the manus. When a wife married 


Dos. 297 


without the form of confarreatio or coemptio, her husband had no 
legal right to her property; but if she remained with him a 
year, and did not stay away three nights, she passed under his 
manus. Perhaps the first bargains were that the husband should 
have certain property in place of the manus. Whether this 
ever existed as a distinct stage we know not, but another step 
in advance, and we are on sure ground. The father gives 
certain property to the husband to support the wife, on 
condition that if he (the father) survive the wife, he shall 
recover from the husband as much as he gave him on the 
marriage. During the Republic, the husband (even in the 
absence of the manus) was absolute owner of all the wife’s 
property given to him, subject to an obligation to return the 
property if the wife should die, leaving her father to claim it. 
It was not until the Empire that the process was effectually 
begun that ended in depriving the husband of the character of 
owner, making him in substance a trustee, with the privilege 
of takiug the annual produce of the property during the con- 
tinuance of the marriage. 

1. Dos profectitia is the contribution made by the wife’s father, or other ascendant 
on the male side, to the husband for the support of the wife. (D. 23, 3, 5, pr. ; D. 23, 
3, 5, 13; D. 23, 3, 5,15; D. 28,3, 5, 6.) 

2. Dos adventitia is the contribution made by the wife herself, or by anyone else 
except her father, or other ascendant on the male side. (C. 5, 13, 1.) 

3. Dos receptitia is the contribution made by anyone under (2), with the express 
agreement that the property shall be returned to such person on the dissulution uf the 
marriage. 

RIGHTS AND DUTIES, 
A. Rights of the Husband. 

I. To the corpus of the property. 

A distinction must be drawn between permanent and perish- 
able property. As regards fungible things—z.e, things dealt 
with by weight, number, or measure (quae pondere, numero, men- 
sura constant)—the property is given absolutely to the husband, 
subject to an obligation to return the same kind of things and 
the same quantities, in certain events, on the termination of the 
marriage. (D. 23, 3, 42.) Thus, if money is given to the hus- 
band, it is simply a loan without interest ; he has the use of the 
money until the end of the marriage, with the chance of never 
having to restore it. 

But even in the case of things that admit of being used, and 
returned after the marriage, as land or slaves, if the husband 
had the option of returning the things or paying a fixed price, 
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he was absolute owner; and if the property were accidentally 
destroyed, the loss fell entirely upon him. (C. 5, 12,10.) In 
this case the property is said to consist of res aestimatae. (C. 5, 
12,5.) But if it were agreed that the wife, not the husband, 
should have the option of taking back the things, or their value, 
the husband did not acquire the uncontrolled ownership. (C. 
5, 23, 1.) 


L. Titius accepted from his wife Seia as part of her dowry aslave Stichus, taken at 
valuation (aestimatus), and had possession of him for four vears. Did Titius become 
owner by usucapiof Certainly, if the slave was not stolen (res furtiva) ; aud if Titius 
did not know that the slave belonged to another than his wife. The usucapio counts 
from the marriage. Thus Titius, not Seia, became owner. (Frag. Vat. 111.) 


It is in the case of things not fungible, and not taken on 
valuation, that the much contested question arises—Was the 
husband owner (dominus), or was his interest confined solely to 
‘the rents and produce during the marriage? The true answer 
to this question must be historical. In the beginning probably 
the husband was owner, in the fullest sense of the word— 
perhaps even without any obligation to return the property on 
the dissolution of the marriage. The first step towards de- 
spoiling him of the ownership was when the father of the wife 
giving the dos (and that was doubtless the usual arrangement) 
insisted upon having it back if he should survive his daughter. 
Step by step various restrictions were imposed on the husband, 
until at length, although still calied owner, he was divested of 
nearly every attribute of ownership, and reduced tv the posi- 
tion of a tenant. The difficulties introduced by these gradual 
changes into the nomenclature of the law are amusingly shown 
by the irritated and yet half-uncertain tone adopted by 
Justinian in the constitution in which he deprived the husband 
of the last rag of ownership. As ownership (doncnium) 18 purely 
a technical entity, the best test. to apply is perhaps the action 
that the husband could use. The action appropmate to domi- 
nium was the vindicatio; and it was settled law (a.D. 287) that 
to the husband alone belonged the vindicatio (C. 5, 12, 11), and 
not to the wife. (C. 3, 32,9.) Justinian, in changing the law, 
speaks of thé ownership of the husband as a legal subtlety 
that obscured and defaced the true relation, and says that the 
property in truth (naturaliter) continued in the wife during the 
whole time. At the same time he shows a curious deference 
to the prejudices of the profession, so to speak, and endows the 
wite either with the real action (vindica#io), or, if that is tuu 
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strong, with a first and indefeasible mortgage over it, in pre- 
ference to all creditors. (C. 5, 12, 30.) 


A husband could manumit the slaves forming part of his wife's dos, either during 
his lifetime or by his will. (C. 5, 12, 3.) The only restriction was that, if he were 
insolvent, he could not give them liberty in fraud of his wife, who was a creditor for 
their value. (D. 60,1, 21.) This is a clear instance of the exercise of ownership, 
because only the dominus ex jure Quiritium could give complete freedom to a slave. 

If a elave were made heir to a stranger, it was only his owner (dominus) that could 
authorise him to accept the inheritance. This power the husband enjoyed in respect 
of a slave forming part of the dos. If, however, the husband acted wrongly, and 
either did not require the slave to enter on a lucrative inheritance, or required him 
to enter on one that entailed loss, he was responsible for the loss. To avoid this risk, 
the husband was advised not to take any action himself, but to leave it entirely to his 
wife ; if she desired the inheritance, the slave was momentarily delivered to her as 
owner, on the condition that after the slave had accepted the inheritance, the wife 
should give him back to the husband, again to form part of the dus. (1). 24, 8, 58.) 


Alienation by the husband.—The power of alienation is another 
test of ownership. Undoubtedly ownership may exist without 
that power, as in the case of children and the insane; but there 
is a distinction between a disability imposed, as in these cases, 
for the benefit of the owner himself, and one imposed on a 
nominal owner for the benefit of other persons interested in 
the property. In the latter case it is tu a certain extent dis- 
establishing the so-called owner. 


For lands given as dowry cannot by the lex Fulia be alienated by the 
husband against the woman’s will; and that though they are his own, and 
given him as dowry [by mancipatio, or in jure cessto, or usucapio. And 
whether that rule of law relates to Italian lands only, or also to provincial, 
is doubted.}_ Now we, correcting the /exr Fula, have put this on a better 
footing. For the statute applied to landed property in Italy only, 
and forbade it to be alienated against the woman’s will, or to be mort- 
gaged even with her consent. Both puints we have amended. And now it 
is forbidden either to alienate or to burden (oé/fgatio) even provincial lands ; 
and neither can go on even with the woman’s assent, lest the weakness of 
the female sex should be turned to the ruin of their substance. (J. 2, 8, pr; 
G. 2, 63.) 

The lex Julia de adulteriis et de fundo dotali was passed by Augustus. It applied 
to houses as well as land. (D. 23, 5, 13, pr.) Under the head of dotal land (fundus 
dotalis) was included land inherited by a slave forming part of the dos, (D. 23, 
5, 8, pr.) The changes of Justinian are given in C, 5, 13, 1, 15. 


On the principle that the greater includes ¢he less, the 
husband could not burden his wife’s land with a servitude, 
nor could he release a servitude belonging to it. (D. 24, 9, 5; 
D. 23, 5, 6.) 


A husband acquires the ownership of land belonging to Titius, which is burdened 
with a servitude in favour of land forming pert of his wife's dos, According to the 
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rule of law, when the ownership of the land entitled to the servitude, and of the 
Jani burdened with the servitude, united in the same person, the servitude was 
extinguished. Suppose the wife was divorced or survived the husband and recovered 
the dotal land, was she deprived of tle servitude? In strict law she was, but her 
husband or his representative was required to pay damages if he did not re-establish 
the servitude. (D. 23, 5, 7, pr.) 

The effect of an alienation by the husband against the lex 
Julia, and tlerefore also under Justinian’s Jegislation, was to 
convey nothing to the transferee if the wife afterwards had any 
right to recover the land. The alienation was wholly void. 
(D. 23, 5, 3, 1.) But the husband, if he ultimately became 
entitled by survivorship to the dotal land, could not avoid his 
own act by pleading the prohibition of the lew Julia. As 
against him the alienation was valid. (D. 23; 5, 17; D. 41, 
8, 42.) 

II. To the income or produce of the property (fructus). 

In the case of things reckoned by number, weight, or meas- 
ure (res fungibiles), or of things taken upon valuation (res 
aestimatae), the husband's right of ownership is absolute, and 
applies equally to the thing itself and its produce. But in 
respect of the property that he must return, or that he may 
have to return at the end of the marriage, a different rule 
prevails, and the husband is entitled only to the income or 
annual produce (fructus). The object was to enable him to 
defray the expense of the marriage. 

In the case of slaves, the husband was entitled to their 
services, or to their wages if he let them out; but not to the 
children of female slaves. So strongly was it held that the 
offspring of slaves could not be treated simply as fructus, that 
even a special agreement between husband and wife to that 
effect was void. (D. 23, 3, 69, 9.) On the other hand, the young 
of animals were held to be fructus, and to them the husband was 
entitled after keeping up the number of the stock. (D. 23, 
3, 10, 3.) The distinction thus drawn between slaves and 
animals is interesting as a mark of the regard paid by the 
Romans to the dignity of human nature, but does not seem 
otherwise to rest upon any solid ground. 

In the case of land, the husband was entitled to the annual 
crops or rents. He could cut for firewood and lop pollards 
oasis caedua), but he was not entitled to the larger trees, even 





1 Quam enim ipse oncra malrimonts subeal, acyuum cst cum Sa a a al 
(D. 28, 8, 7, pr.) 
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when they were thrown down by the wind. The wife was 
owner of the trees. (D. 24, 3, 7,12.) He could open quarries 
or mines, or work those already opened, but he could not 
charge the expenditure against the estate. (D. 23, 5, 18, pr.; 
D. 24, 3, 8, pr.; D. 24, 3, 7, 14.) 

III. Compensation for unexhausted improvements. 

When a husband was entitled, not to the corpus of the 
property, but only to its produce, the question arose, what 
expenditure was he entitled to charge to the estate, and what 
ought to be defrayed out of the accruing income? In other, 
words, what expenditure must he pay himself, and what could 
he charge as a debt against his wife, or other person entitled 
to the property after the dissolution of the marringe? The 
answer turned upon the nature of the expenditure, and for this 
purpose the object of the expenditure must be cunsidered. The 
Roman lawyers contemplated a threefold object. :— 

1. Necessary expenditure (tmpensae necessariae) ; that is, out- 
lay required to prevent the deterioration or loss of the property 
(tmpensae, quibus non factis, dos deterior futura sit), (Ulp. Frag. 
6, 15; D. 50, 16, 79, pr.) Another definition given by Paul 
throws an instructive light upon it. It is, says that jurist, 
such outlay as, if not made by the husband, would render him 
liable in damages to the wife to the extent of the loss caused 
by his neglect. (D. 25, 1, 4.) 

Repairing a house. (Ulp. Frag. 6, 15.) Planting new trees in place of thone 
decayed. (D. 25, 1, 14, pr.) Building a granary, or even, in some cases, a mill, 
(D. 25, 1, 1, 3.) Medical attendance on slaves. (D. 25, 1, 2.) Rearing vines, or 
making nurseries for the use of the land. (D. 25, 1, 3, pr.) 

Necessary expenditure, although made without the know- 
ledge or consent of the wife, could be charged against the 
estate; but not all necessary expenditure,—not what was spent 
to get in the crop or other produce, but only what was spent 
for the permanent improvement of the property. (D. 25, 1, 
16.)' The caution is given that no genera] and exhaustive defi- 
nition of necessary outlay can be given, but that each case 
must be considered with reference to the kind and amount 
of the outlay (D. 25, 1, 15); because if the axpenditure is 
trifling it ought to be charged to current income, and not to 


1 Nos generaliter definiemus multum interesse, ad perpetuam utililatem agri vel ad 
eam quae non ad pracsentis temporis pertineat, an veroad pracuntis anni fructum. 
Si in pracsentis, cum fructibus hoc compensandum ; si vero non /uit ad pracscns tan- 
dum apta crozatio, neccesariis impensis computandum. (D. 25, 1, 3, 1.) 
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the corpus of the estate. Thus in the examples above cited of 
repnirs to houses, medicine for slaves, planting vines, etc., if the 
amount in question is small, it must be charged to the year’s 
produce. (D. 25,1, 12.) Thus no claim could be made against 
the dotal estate for expenditure in teaching a slave any art, 
because the husband had the benefit of the exercise of the 
art; but, on the other hand, for the expense of putting out 
young slaves to nurse, the hushand was entitled to compen- 
sation, (D. 24,1, 28,1.) An agreement that the wife should 
not be liable to make good necessary expenditure was void. 
(D. 23, 4, 5, 2.) 

2. Beneficial (but not necessary) expenditure (utiles im- 
pensae) is that without which the property will be no worse, 
but with which it will yield greater produce; in other words, 
beneficial expenditure is whatever enhances the selling value 
(promercalis). (D. 25, 1, 10.) 


Making a vineyard or oliveyard. (Ulp. Frag. 6,16.) Putting cattle on land to 
manure it. (D. 25,1, 14, 1.) Making a nursery garden. (D. 25,1, 6.) Building 
a mill or granary, if the expenditure was nut necessary. (D. 50, 16, 79, 1.) 


In regard to expenditure that was beneficial but not neces- 
sary, the rule was that the wife must not be improved out of 
her estate, and that no charge could be made against her for 
such expenditure, unless she had known and approved it. (D. 
50, 16, 79, 1.) For, says Paul, it would be very hard that a 
woman should be compelled to sell her property to pay for the 
improvements that had been made upon it. (D. 25, 1, 8.) 
Justinian allowed the estate to be charged with all beneficial 
expenditure, unless the wife had actually or by implication 
forbidden it. (C. 5, 13, 1, 5.) 

3. Ornamental (but not necessary or beneficial) expenditure 
(tmpensae voluptariae) ia outlay not required to keep the pro- 
perty intact, not adding to its selling value (D. 25, 1, 10), but 
only to its beauty or agreeableness ; as, for example, pleasure- 
gardens and pictures (Ulp. Frag. 6, 17), baths (D. 25, 1, 14, 2), 
artificial fountains, ornamenting the walls with marble, ete. 
(D. 50, 16, 79, 2.) For such outlay the husband can charge 
nothing against the estate, but he is at liberty to carry off 
everything that can be separated without damaging the 
property. (D. 25, 1,9; D. 25, 1, 11, pr.) 

B. Duties of Husband. 
I. The husband is bound to take as good care of the dota 
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property as he does of his own, but he is not responsible for 
accidental loss, Property that is his own absolutely (res 
Jungibiles and res aestimatae) is entirely at his own risk, his 
obligation to return its value remaining intact, whether the 
property exists or not. (D. 23, 3, 17,1; D. 24, 3,11; D. 23, 3, 
42; D. 23, 3,°10, 1; Frag. Vat. 101.) An agreement that 
the husband should not be responsible for negligence (culpa), 
but only for wilful wrong (dolus), was illegal; but it was 
competent to the parties to agree that the risk ( periculum) 
should or should not be borne by the husband. (D. 23, 4, 6.) 
But although the husband was not required to take more care 
of his wife’s than of his own property, in one case, the heart, 
if not the logic, of the jurisconsult dictated an exception. A 
husband might be cruel to his own slaves, and no one be 
entitled to interfere; but if he indulged his savage temper to 
the injury of the dotal slaves, he was responsible for the 
damage ; and the jurisconsult assigns as a reason, that conduct 
towards one’s own slavea that can be censured only by 
opinion, if done to another's slaves is to be punished by law. 


(D. 24, 3, 24, 5.) 


According to agreement, a dos included slaves taken on valuation (acstimata man- 
cipia), but giving the wife an option, in the event of a divorce, to take the slaves or 
their value. Some of the slaves had offspring, and on a divorce the wife chose to 
have back her slaves. Was she entitled to the offspring produced during the mar- 
riage? No, says Panl, because the slaves lived at the risk of the husband, since he 
took them on valuation (aestimata). If he was to suffer the loss, he ought to have the 
profit acoruing to him as owner. (Frag. Vat. 114.) 


II. To defray the expenses of the marnage. 

The object for which the dos was given to the husband is 
very clearly established—that he was substantially a trustee 
for the benefit of his wife. There does not appear, however, 
to have been any clear and distinct legal process to compel 
the husband, after getting the dos, to apply it to its proper 
purpose. He seems, indeed, in ordinary cases, to have been 
left to his discretion as to the mode of spending the money. 
The reason was probably that, owing to the almost unre- 
atricted freedom of divorce, a wife if ill-used had the remedy 
in her own hands. Tlus may be gathered from the procedure 
adopted when the wife was insane and incapable of defending 
herself. If her husband refused to divorce his wife in order to 
keep her dos, and left her without support, the curator of the 
wife might apply to the courts for a maintenance to the extent 
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of the dos, but not more. Ifthe husband were not trustworthy, 
the court could order the dos to be taken from him. (D. 24, 3, 
22, 8.) 


INVESTITIVE FACTS, 


I. By promise (dictio dotis, stipulatio). The cansideration of 
this topic is postponed till the subject of contract is discussed. 

II. By giving the property to the husband (datio dotis). The 
husband could be invested with the dos in any of the ways in 
which any person could become owner. 

III. Tacit re-settlement. In certain cases, after a divorce, if 
the parties remarried, the dos was held to be restored, unless it 
was shown that the parties did not intend the dos to be recon- 
stituted. (D. 23, 3, 64; D. 23, 3, 40; D. 23, 3, 30.) 

A wife, after a divorce, received part of her dos, part remaining with the husband. 
She married another person, who, however, died. She then returned to her first 
husband, and no mention was made of the part of her dos remaining in his hands. 
Onoe more a divorce occurred between them, and the husband, says Labeo, would 
have to return that portion of the dos on the same day as he would if the first divorce 
had not taken place ; for upon the return of the wife, the dos was regarded as oontinu- 
ously existing up to the second divorce. (D. 24, 3, 66, 5.) 

The dos might be made either before or after marriage; and 
if made before marriage, could be increased at any time during 
the marriage. (Frag. Vat. 110; C. 5,3, 19.) If the property 
is transferred before marriage, the transfer is conditional upon 
the happening of the marriage. (Paul, Sent. 2, 22,1.) Hence, 
whatever produce accrues froin the property before the mar- 
riage tukes place, follows the dos, aud does not belong to the 
husband, unless it was agreed that he should have it as an 
ante-nuptial gift. (D. 23, 3, 7, 1.) 


DIVESTITIVE Facts. 


I. During the continuance of the marriage. When the hus- 
band becume insolvent, or so poor that he could not pay back 
the dos at the end of the marriage, the wife had a right at once 
to recover what she could. (D. 24, 3, 24, pr.) Justinian 
allowed the wife to sue for the property as owner if her husband 
became needy; but she was bound to apply the income to 
keep the husband, herself, and children. (C. 5, 12, 29.) 

IL. Termination of the marriage by the captivity of husband 
or wife. The dos cannot be recovered merely because one of 
the parties is captive; but if the person continues in captivity 
till death, then the marriage was held to have been dissolved 
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at the time of the captivity, according to the rule of the lee 
Cornelia. (D. 24, 3,10; C. 5, 18, 5.) 

Ill. The marriage terminated by the death of the wife, 
leaving the husband surviving. ‘In this case a distinction 
existed according to the origin of the dos. If the dos was given 
by the wife’s-father, or male paternal ancestor (dos profectttia), 
such person, if alive, could demand it back. If such person 
were dead, his heirs obtained nothing, and the husband re- 
mained absolute owner of the dos; unless he had killed his 
wife. (D. 24, 3, 10, pr. ; D. 23, 3, 6, pr.; C. 5,18, 4.) Even, how- 
ever, if the father were alive, he could not always claim the 
dos, for the husband could retain one-fifth of the dos for each 
child of the marriage: so if there were five children nothing 
would be returned. (Frag. Vat. 120.) 

A grandfather (paternal) gives a dos to the daughter of his fliusfamilias, The 
grandfather and daughter die, leaving the jiiluafamilias surviving. Can he recover 
the dos? Yes, even if he were disinherited by his father because it is made on his 
behalf for his daughter. (D. 87, 6, 6.) 

Such was the law prior to Justinian ; but he enacted that if 
the father or male paterna] ancestor were dead, the dos should 
go, not to the husband, but to the wife's heirs (C. 5, 13, 1, 6), 
and that no deduction should be made by the husband on 
account of his having children by the marriage. (C. 5, 13, 1, 5.) 

When the dos was given by the wife, or by anyone other 
than a male paternal ancestor (dos adventitia), the husband re- 
tained it himself, unless there was a special agreement that it 
should go back to the person that gave it, or to such person’s 
heirs (dos receptitia). (Ulp. Frag. 6, 5.) Justinian changed 
the rule, and gave the dos to the heirs of the wife, unless the 
person giving the dos had specially agreed that it should go 
back to him or his heirs. (C. 5, 13,1, 13.) After the changes 
introduced by Justinian, the husband surviving was thus in 
every instance deprived of the dos. 

1V. Termination of the marriage by divorce, one of the 
parties being in fault. In this case the rules will be found 
under the head of DIVORCE. 

V. Termination of the marriage by divorce, neither of the 
parties being in fault, or by the death of the husband, leaving 
the wife surviving. These two cases are governed by the same 
rules. If the wife was sui juris, she alone could demand back 
the dos, whether it was profectitia or adventitia, Of course, if it 
was receptitia, it would go buck to the donor. (Ulp. Frag. 6, 6; 
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C. 5, 18, 11; D. 24, 3, 80, pr.; D. 24, 3, 42, pr.) An agreement that 
if there were children the dos should remain with the husband, 
was not valid against the wife surviving (D. 23, 4, 2); but it 
‘was valid if the wife died first, or the divorce occurred through 
her fault. (D. 33, 4,1, 1.) An agreement to reserve even a 
portion of the dos to the children was not valid if the wife sur- 
vived. (C. 5, 14, 3.) The explanation of this seemingly 
harsh prohibition must be sought in the strong feeling that 
prevailed in Rome, that the expense of the children should fall 
upon the father, and that the wife’s property (dos) was not to 
be charged with the burden of providing for them. The wife’s 
heir had no claim unless the husband failed to restore the 
dos within the time allowed by law. (Ulp. Frag. 6, 7; Frag. 
Vat. 97.) After Justinian, however, the heir of the wife 
certainly had an action even if no delay occurred, because in the 
case of dos adventitia there was an implied stipulation that the 
wife should get the dos, and the benefit of this stipulation de- 
acended to her heirs. (C. 5, 13,1, 13.) Probably a similar con- 
struction would have been adopted in the case of dos profectitia. 

If the wife is not sui juris, but under the potestas of his father, 
then both together had a right to the dos, whether it were pro- 
fectitia or adventitia. (Ulp. Frag. 6,6; D. 24, 3, 2,1.) No re- 
ceipt was effectual to discharge the husband or his heirs, unless 
it were signed by both father and daughter. (D. 24, 3, 3.) 
The consent of the daughter was assumed, unless she distinctly 
refused. (D. 24, 3, 2, 2.) 


A father, in virtue of his potestas, sent to hia son-in-law, against the wish of his 
daughter, a bill of divorce. Could the father also demand back the dos be gave 
with his daughter? Paul answered that the effect of the bill of divorce was un- 
doubtedly to dissolve the marriage, but that the father could not forcibly take away 
his danghter from the son-in-law, and could not recover the dos from him without her 
consent. (Frag. Vat. 116.) 


TIME of restoring the Dos. According to Ulpian (Ulp. Frag. 
6, 8), fungible things must (in the absence of special agreement) 
be returned in three portions in three successive years from the 
dissolution of the marriage. Things not fungible were to be 
restored at once. Justinian altered the rule, and enacted that 
moveables, animals, and incorporea] things should be restored 
within one year; land or houses immediately. (C. 5, 13, 1, 7.) 

An agreement that the restitution of the dos should be de- 
layed beyond the legal time was void, but not an agreement 
to hasten the tiine. (D. 23, 4, 14-16.) 


DOS. 


REMEDIES. 


a. In respect of Rights and Duties. 
1, A husband could, in restoring the dos, deduct the amount he had expended on 
necessary improvements. (Ulp. Frag. 6, 9; C. 5, 13, 1, 5.) 


For to meet his expenses on the property forming the dowry, the husband 
is allowed to keep back part. For by the very nature of the right, from the 
dowry must be subtracted all necessary expenses, as may be learned from 
the fuller statements in the Digest. (J. 4, 6, 37-) 


2. Justinian took away the right of retention in the case of useful expenditure 
(utiles tmpensae), and left the husband to sue, either by (1) actio mandats (the usual 
action to enforce agency), when the wife consented to the outlay ; or (2) by actio nego- 
tiorum gestorum, when she did not, but had not forbidden the expenditure. (C. 5, 
18, 1,5.) These actions will be explained under the law of contract. 

B. In respect of Investitive Facts. The husband had the usual remedies of an 
owner (dominus). (C. 5, 12, 11.) 

o. In respect of Divestitive Facts. The wife or other person entitled to the dose 
on the dissolution of the marriage could not take possession of the property without 
the authority of a judge. (C. 5, 18, 9.) 

1. Actio ret uxoriae was the remedy by which a wife or her father could recover 
the dos from the husband or his heirs. It was an action bonae fidei, that is 
to say, one in which the judex could take into account equitable considerations, 
although they were not pleaded tn jure. (See Book IV., Proceedings in Jure.) 
It had, besides, the peculiarity that the husband was not compelled to pay so much 
as to reduce him to destitution; and the same privilege was extended to his sons if 
heira, but not to any other persons when his heirs, (D. 24, 3,12; D. 24, 3, 15, 2; 
D. 24, 3, 18; D. 24, 3, 54.) 


And again, if a woman brings an action at law for her dowry, it is held 
that the husband ought to be condemned to pay only what he can—as much, 
that is, as his means allow. Therefore if his means are equal in amount to 
the dowry, he is condemned to pay the entire sum ; but if not, then as much 
as he can. And the claim for repayment is lessened by his right to keep 
back part of the dowry. (J. 4, 6, 37.) 

This was a privilege that the husband could not deprive himself of, even by his 
own agreement. (D. 24, 3, 14, 1.) 

2. Actio ex atipulatu, or actio in factum praescriptis verbis. (For dos recepticia.) 

Such was the remedy of anyone that had bargained that the dos given by him to 
a wife should return to him. It was simply the ordinary action for contract. 

. These actions are personal (actiones personales) ; that is, they are to enforce rights 
in personam merely, not rights in rem. It follows, therefore, that so long as these 
were the only remedies, the wife’s interest in the dos after marriago was not of the 
nature of ownership (dominium), but rather of mere obligation. This was, however, 
affected by the prohibition of the ex Julia, which made the husband's alienation void 
against the wife, and so enabled her, through the medium of s personal action, to 
recover her property. 

$8. Changes by Justinian. Justinian abolished the actio rei @zoriae, and decided 
that the actio ez stipulatu should take its place, but so that every benefit of the 
former should be attached to the latter. (C. 5, 13, 1, §§ 1, 2, 9-13.) 


Formerly the action to recover a wife’s property (acto rei uxoriac) was 
one of the proceedings in good faith (ex bonae fidei judiciis). But finding 
the acto ex stipulatu gave more scope, we have transferred all the rights 
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attaching to the wife’s property to the actio ex stipulatu; but with many 
distinctions when it is put forth to recover dowries. And rightly as the 
action to recover a wife’s property is thus done away with, the actio ex 
stifulatu, brought in to take its place, has justly taken the nature of a 
proceeding in good faith, and is therefore so regarded— but only when 
employed to obtain a dowry. (J. 4, 6, 29.) . 

He also gave the real actions (vindicatio or actio hypothecaria) to recover the 


property, whether in the hands of the husband or of another, (C. 5, 12, 30; C. 
§, 18, 1, 1.) 


DONATIO PROPTER NUPTIAS. 


This was a gift from husband to wife, corresponding to the 
dos, but of immensely less antiquity. The first undoubted notice 
of it (for we may assume that C. 5, 3, 7 refers to a match being 
broken off, and not to the dissolution -of the marriage) is in 
A.D. 449, in a constitution of Theodosius and Valentinian, 
where forfeiture of the donation is taken along with for- 
feiture of the dos as a punishment for causeless divorce. 
Justinian says it is, in name and reality, the same as the 
dos (C. 5, 3, 20, pr.), being a correlative contribution by the 
husband to the wife. Justinian gave the wife a real action 
(vindtcatio) against all possessors to recover the property 
included in the donatio prepter nuptias (Nov. 61, 1), and it is 
not perhaps an unreasonable inference that the wife had the 
same general powers in respect of such donation as the husband 
had in respect of the dos. The following passage is given in 
the Institutes :— 


There is also another kind of donmatio inter vivos, entirely unknown to the 
old jurists, but brought in after their time by the later of our imperial pre- 
decessors. This was called the donatio ante nuptias (prenuptial gift), and 
implied as a tacit condition that it should not be binding till followed up by 
the marriage. Indeed it was called ante nuptias because it was accomplished 
before the marriage, and after the celebration of the nuptials no such gift 
was bestowed. But the late Emperor, Fus/inus our father, seeing that in- 
crease of dowries after marriage was allowed, was the first to permit by his 
constitution that in any such event the donatio ante nuptias might be in- 
creased also, even though the marriage had already taken place. But the 
name remained, though now unsuitable ; for it was called prenuptial, while it 
thus received a postnuptial increase. But we being anxious to sanction a full 
and final settlement, and carefully suiting names to things, determine that 
such gifts may not only be increased, but may begin even when the marriage 
has already taken place. And further, we determine that the gifts shall be 
called not ante nuptias but propier nuptias, and shall be put on the same 
footing as dowries in this respect, that as dowries are not only increased 
but come into being when the marriage has already taken place, so too 
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those gifts brought in propter siuptias may not only precede marriage, but 
may even after it is contracted be both increased and settled (for the first 
time). (J. 2, 7, 3.) 

* The children of the marriage had no interest in the donation any more than in the 
dos. (C.5, 3, 18.) Justinian also enacted (C. 5, 3, 20,1) that the same kind of agree- 
ments as were valid in the case of the dos should be allowed in the donation. He 
observes that as such gifts, under the genera] law, required to be registered in court 
(*zsinuatio), and as husbands often purposely neglected to do ao, with the object of 
depriving their wives of a legal remedy, henceforth such registration might be made 
at any time during the marriage. (C. 5, 3, 20, 1.) 

In another respect the analogy was at least partially kept up. Heretic fathers (as 
also Jews and Samaritans) having orthodox children were obliged to give them both 
dotes and donationes to the satisfaction of the Provincial Presidents and Bishops. 
(C. 1, 5,13; C.1, 5, 19.) 


B. THINGS OVER WHICH OWNERSHIP CANNOT BE 
EXERCISED. 


By ownership (dominium) is understood private property 
where a person exercises all the rights of enjoyment and alien- 
ation summed up in the word ownership. ‘There we:e many 
objects, however, over which the full right of ownership could 
not be exercised. These objects will now be enumerated, with 
a statement of such rights as could be exercised in respect of 
them. 

(A.) Things common to all men (Res communes). 

Private property implies not merely the nght of the owner to 
use the thing of which he is owner, but also the right to pre- 
vent anyone else using it, even where such use would not 
in the slightest degree interfere with his enjoyment of it. But 
certain objects cannot be so appropriated. The atmosphere, 
for instance, must be used incessantly by all on pain of death, 
and no human being can be excluded from the use of it. 
Private property in the air is physically impossible. Next to 
the air, the high sea is most difficult of appropriation, and 
practically no combination of men is ever likely to have such 
a naval force as would enable them to prevent others using the 
ocean. A restricted ownership is indeed allowed by modern 
international law. Every nation has an exclusive right to 
control the navigation and fisheries on its coastg for a limited 
distance. 

And, indeed, by the jus safurale these things are common to all men— 
the air, and running water, and the sea; and therefore the sea-shores. 
Hence no one is forbidden to approach the sea-shores, provided only he 
respects villas, and monuments, and buildings ; because they are not under 
the Jus Genitum as is the sea. (J. 2, 1, 1.) 
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The sea-shore extends to the highest point reached by the waves in 
winter storms, (J. 2, 1, 3.) _ 

The use by the public of the shores is part of the Fus Gentium just as is 
the use of the sea itself. And therefore it is free to anyone to place a hut 
there to which to betake himself, or to dry nets there, or to haul them up 
from the sea. But of those shores it is understood that no«man is owner ; 
for they come under the same rules of law as the sea itself and the under- 
lying earth or sand. (J. 2, 1, 5.) 


Ricuts in res Communes. 1. The right of fishing in the sea 
belongs to all men. This was specially stated by Antoninus 
Pius in a rescript to the fishermen of Formiae and Capena. (D. 
1, 8, 4, pr.) 2. Everyone had a right to build on the shore, 
or, by piles, upon the sea, and retained the ownership of the 
construction so long as it lasted; but when it fell into ruins, 
the soil reverted to its former state a8 a res communis, which 
any other person might build upon. (D. 1, 8, 6, pr.; D. 1, 8, 10.) 
But anyone could forbid the erection of a pier or other 
construction that would interfere with his use of the sea or 
beach. (D. 43, 8, 3,1; D. 43, 8, 4.) 


REMEDIES.—1. Actio injuriarum.—Whosoever prevents a man fishing in the 
sea was considered to commit an injuria, (D. 47,10, 18,7; D. 48, 8, 2, 9.) 2. 
Interdictum utile,—Any person whose use of the sea or beach would be impaired by 
any construction or building could move for an interdict, after the analogy of the 
interdict (ne quid in loco publico fiat), to prevent such nuisance in public places. 
(D. 48, 8, 2, 8.) 


(B.) Things belonging to the State (Mes Publicae). 
Those things are alone said to be public that belong to the 
Roman people (D. 50, 16, 15); to this must be added things 
that may be used by the public. 


All rivers again, and harbours, are public, and therefore the right of 
fishing therein is common to all. (J. 2, 1, 2.) 

The use of the banks, too, is public by the fxs Gentium, like that of the 
river itself. And so anyone is free to bring-to his ship there, to make it fast 
by cables to the trees that grow there, and to unload any burden upon the 
banks, just as he is to sai] along the river itself. But the adjoining land- 


owners are proprietors of those banks, and therefore the trees that grow 
thereon belong to them. (J. 2, 1, 4.) 


The distinction between public things and common things 
was not in the nature of the rights exercised over them, for in 
both the use of the things belonged to men generally; but 
the difference was that common things were regarded as having 
no owner (res nulliuvs) ; whereas public things were regarded 
as belonging to the State, or, as in the case of river banks, to 
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private individuals. ‘The shores of the sea were not con- 
sidered subject to the ownership of the State (D. 41, 1, 14, 
pr.), but simply as under its supervision or jurisdiction. (D. 
43, 8, 3, pr.) 

The State might be owner in two very different ways. In 
one way, it might exercise all those rights of exclusive use 
that an ordinary private proprietor did; as, for example, 
in the Republican Exchequer (rarium), the Imperial Ex- 
chequer (Fiscus), the slaves belonging to the State (seroi 
popult Romant), mines (metalla), and lands (agri vectigales). 
Such things may truly be said to be in the ownership of 
the Roman people (in patrimonio Romani populi). (D. 43, 8, 
2,4.) The things subject to such rights were not called public 

In another sense, the State may be regarded as a sort of 
owner, as in respect of harbours where the ownership of 
the soil was regarded as inhering in the State, but the per- 
petual use thereof was dedicated to the public. This left an 
extremely shadowy sort of ownership in the State; but in 
regard to rivers and their banks, the right of the private pro- 
prietor was only suspended so long as the water kept its 
channel; if it deserted its bed, he aguin recovered his right of 
exclusive enjoyment, 

The two chief classes of public things were public roads and 
rivers and harbours. 

1, Pusiic Roaps. (Publicae viae). Roads are of several kinds ; 
(1) public, either Pretorian, or consular, or military; (2) 
private, connecting fields; and (3) local (victnales), which 
either are in villages or lead to them. (D. 43, 8, 2, 22.) The 
local roads are established by private persons upon their own 
land ; but if the memory of such private individual has per- 
ished, they are treated as public. (D. 43, 7, 3, pr.) A military 
road must terminate in the sea, or in a town, or in a public 
river, or in another military road; the local roads may not 
even join to a military road. (D. 43, 7, 3, 1.) 

Private roads are of two kinds; (1) strictly private, confined 
in their use to the owners of certain lands; and (2) private 
roads with permissive use to the public, and conmecting a house 
with a public highway. (D. 43, 8, 2, 23.) 

Public roads in the city of Rome were under the care ot the 
Curule A-diles, who had full powers to keep them in order, and 
prevent all injury to them, or interference with their legitimate 
use. To them we do not in the subsequent remarks refer, but 
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only to the roads in the country. (D. 43,10, 1,1; D. 43, 8, 
2, 24.) 

(1.) Every person was entitled to the use of a public road 
asa highway. (D. 43, 7, 1.) 

(2.) It was forbidden to obstruct a highway, or other place 
of which the use was in the public, as by setting up a monu- 
ment (D. 43, 7, 2) or any construction. (D. 43, 8, 2, pr.) 
Even if a thing has been built without objection, it cannot 
be repaired if it is an obstruction. (D. 43, 8, 2, 7.) 

Anyone could compel the removal of the obstruction, and 
get compensation if he was injured, as by taking away his out- 
look or light (D. 43, 8, 2, 14), or interfering with the approach 
to his house. (D. 43, 8, 2, 12.) 

(3.) No one was allowed to do anything to a road, or place 
anything upon it, rendering it less useful as a highway.! 


A road is made worse, when, from being plain, it is made hilly : when, from being 
smooth, it is made rough; or when it is made narrower or swampy. (D. 43, 8, 2, 32.) 

After some hesitation, it was held that a road was deteriorated when a bridge was 
built over it, or a drain made below it. (D, 43, 8, 2, 33.) 

A road is made worse when a sewer is opened into it (D. 43, 8, 2, 26); or if water 
is allowed to overflow frum an artificial pond (D. 43, 8, 2, 27), or when it is built 
upon in such a way as to prevent the ruinfall running off the road. (D. 43, 8, 2, 28.) 

A road is also regarded as made worse if nvisome smells are made in the vicinity of 
it. (D. 43, 8, 2, 29.) 


A public road is either one constructed by public authority, 
or a private road that has been so long used by the public that 
the time when it was first made has been forgotten. (D. 43, 
11, 7, 3, pr.) 

No prescription avails against the rights of the public to the 
use of a public road or path. It remains public although it is 
never used by the public. (D. 43, 11, 2. 


(1.) The right of using a public road was secured by interdict.2 “The Preetor says, 
I forbid any violence to be done to hinder a man from going or driving freely along a 
public road or way.” This interdict applied only to public roads; curiously enough, 
rights to other public things or common things were nut protected by any interdict, 
except the right of navigation in rivers. Thus a right to fish or sail in the sea, to 
play in the public parks, to bathe in a public bath, or to sit in a public theatre, was 
protected by the actio tnjuriarum. (D. 48, 8, 2, 9.) 

(2.) To prevent buildings and constructions prejudicial to private individuals, an 
interdict could be brought by the person directly injured. (D. 43, 8, 6.) The inter- 





1 Ait Prator: In via publica itinereve publico facere, immitiere quid, quod ea via 
tdve iter deterius sit, at veto. (D. 43, 8, 2, 20.) 

® Prator att: Quominus Ui via publica ttinereve pulkico, irc ayere liceat, vim feri 
velo, (D. 48, 8, 2, 45.) 
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dict was prohibitory ; its object was to prevent, not to punish ; hence, if any one builds 
without objection, he cannot be compelled to pull down ; but the procurator of public 
works may, if it obstructs the public, pull it down, or, if it is no obstruction, im- 
pose a ground-rent (solarium). (D. 43, 8, 2,17.) If the building or construction is 
not finished, security is required that it shall not be proceeded with. (D. 43, 8, 2, 18.) 

(3.) Damage to the road itself was dealt with by a special interdict, which might 
be brought by anyéne (whether complaining of any special injury or not), and after 
any length of time: the amount of damages was fixed with reference to the interest 
of the complainant in the condition of the road. (D. 43, 8, 2, 34.) It is nut merely 
preventive, but remedial (restitutoria), and the wrong-doer is obliged to restore the 
road to its previous state,'as by giving back what he has taken away, or by taking 
away what he has left on it. (D. 43, 8, 2, 43.) 

2. Rivers aNp Bangs or Rivers. A river (flumen) is distin- 
guished from a stream (rivus) by its greater magnitude, or 
by reputation. (D. 43,12, 1,1.) Rivers are either permanent 
(perennia), flowing all the year round, or winter torrents 
(torrentia) that leave their beds dry in summer. A permanent 
river might, however, occasionally dry up without forfeiting 
its character. (D. 43, 12,1, 2.) <A public river is a permanent 
river. (D. 43, 12,1, 3.) Public rivers ure of two kinds, navi- 
gable and not navigable. A bank of a river (ripa) is defined, 
after the analogy of the sea-shore, as the furthest reach of the 
river. (D. 43, 12, 3, 1.) This, however, is true only so long 
as the river keeps within its natural course. Occasional 
floodings do not change the legal extent of the bank, otherwise 
all Egypt would be a bank of the Nile. But if the increase or 
abatement is permanent, the bank is regarded as altered. (D. 
43, 12, 1, 5.) 

(1.) “The Pretor says I forbid any violence to be done to 
hinder any man from freely sailing a ship or boat on a public 
river, or from loading or unloading at the bank. And also 1 
will grant an interdict to secure the right to sail freely over 
a luke, a canal, or a pond that is public.” ' 


Lake (lacus) is a natural and permanent collection of water. (D. 43, 14, 1, 3.) 
Pool (s(agnum) is a natural cullection of rain-water, and not permanent, but often 


dried up. (D. 43, 14, 1, 4.) 
Fossa is @ trench or canal made by men (D. 43, 14, 1, 5), which was sometimes 


public. 
(2.) It was forbidden to do anything to a river or its banks, 
e a] . e 
or place anything thereon, that would impede the navigation or 
use of the banks. (D. 43, 12, 1, pr.) 





1 Pretor ait: Quominus illi in fumine publico navém, ratem agere, quove minus per 
ripam onerare, exonerare liceat, vim ficri veto. liem ut per lacum, fossam, stagnum 
publicum navigare liceat interdicem. (D. 43, 14, 1, pr.) 


OWNERSHIP. 


The owner of both sides of s stream cannot throw s private bridge across the 
stream. (D. 43, 12, 4.) 

Water may be led from a river, unless specially forbidden by the Emperor or 
Senate, or unless it makes the river less navigable. (D. 43, 12, 1,15; D. 48, 12, 2.) 

Water withdrawn from a public river for irrigation ought to be divided according 
to the dimensions of the fields ; but water was never allowed to be withdrawn if it 
were tu cause injury. (D. 8, 3, 17; D. 48, 20, 3, 1.) ° 

Repairs of a river bank were permitted only if no damage was done to the naviga- 
tion. (D. 48, 15, 1, 2.) 

Anything that would cause s public river to change its channel from that im which 
it ran during the preceding summer, or to make its course more rapid, was unlawful. 
(D. 48, 18, 1, pr.; D. 43, 13, 1, 2.) 


These rights were enforced by interdicts. (D. 43, 14,1,1; 
D. 43, 12, 1, pr. ; D. 43, 13, 1, 11.) 
(C.) Things belonging to corporate bodies (res universitatis). 


These are things that belong to a corporation, not to individuals ; city 
theatres, for instance, race-courses, and the like, owned in common by the 
cities. (J. 2, 2, 6.) 


The expression untverstias is used in two different eignifications ; the correlative 
word singuli is used with corresponding diversity of meaning. Res singulorum mean 
things belonging to individual men; their opposite is res universitatis, or corporate 
property. Jes stngulae mean any things or aggregate of things as opposed toa univer- 
sitas juris, or totality of rights and duties inhering in any individual man, and 
passing to another as a whole at once. The most interesting and important example 
of auniverstias juris is inheritance; the analysis of the notion will be reserved. 
Meanwhile it is sufficient to note the ambiguity in the word universitas. 


A wuniversttas or corporate body exists when a number of 
persons are so united that the law takes no notice of their 
separate existence, but recognises them only under a common 
name, which is not the name of any one of them. (D. 3, 4,2; 
D. 3, 4, 7, 1.) All the members are considered in law as a 
single unit or being. (D. 46,1, 22.) Such units are sometimes 
called fictitious persons, because the corporate body, as such, 
may sue and be sued, receive or part with property, bind itself 
or bind others, through some agent or syndic (D. 3, 4, 1, 1) 
who acts in the name of the whole, just as any individual may 
act for himself. (D. 3,4, 7,1.) The chief characteristic of such 
a body is that it does not necessarily die. (D. 5, 1, 76.) 

A corporation could not, by the Roman law, be created by 
private agreement ; it required the authority of a statute (lez), 
Senatus Consultum or constitution of an Emperor. (D. 3, 4, 1, 
pr.) The lowest number that could form a corporation col- 
legium) or company (soctetas) was three (D. 50, 16, 85); but it 
seems that if the number of an existing corporate body was 
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reduced to two or even to one in a town, it could still be main- 
tained. (D. 3, 4, 7,2.) There were many such corporations in 
Rome, chiefly connected with trades, such as the guild of 
bakers, and shipowners, companies of tax-gatherers, companies 
for working mines of gold, silver, salt, etc. The internal 
government of the corporate bodies was in the hands of the 
members (sodales). 

Corporate bodies, like States, might enjoy two kinds of 
ownership. They might be owners, just like private indi- 
viduals; and herein such bodies form no exception to the 
general observations made with reference to private property. 
But some of such bodies—municipalities for example—might 
hold property of which people in general were entitled to the 
use. It is to this alone that Justinian refers. In this sense 
alone are res universitatis analogous to res publicae; the former 
belong to cities or municipalities, the latter to Rome iteelf. 
We have thus three classes of things of which the use was 
general: common things, having no owner; public things, 
the ownership being in the Roman people; and res univer- 
sttatis, of which the use was in the public, and the ownership 
in the municipality. 

(D.) The last class of things withdrawn from the exercise of 
ownership (dominium) is connected with religion (res divint 
juris), and consists of three groups. 


The ultimate division of things, then, is into two classes ; for some are 
under Heaven's law, some under man’s law. (G. 2, 2.) 

Of things under Heaven's law, things sacred and devoted are instances. 

G. 2, 3. 
I. si things are things consecrated to the gods above (res sacrae) ; 
devoted, those left to the gods the shades (ves redigrosae). (G. 2, 4.) 

But a sacred thing, it is held, can be made so only by the authority of the 
Roman people ; for it is consecrated by a statute passed, or by a Senatus 
Consultum made for that purpose. (G. 2, §.) 

Sacred things are things that have been duly (that is by the priests) con- 
secrated to God—sacred buildings, for instance, and gifts duly dedicated to 
the service of God. And these we, by our constitution, have forbidden to be 
alienated or burdened (od/igert), except only in order to redeem prisoners. 
But if any man, by his own authority, establishes a would-be sacred thing 
for himself, it is not sacred, but profane. A place, howeveé, in which sacred 
buildings have been erected, even if the building is pulled down, remains sull 
sacred, as Papinian too wrote. (J. 2, 1, 8.) 

Those two passages illustrate the change introduced by the adoption of Christianity 
as the state religion of the Ewpire. Inthe old religion certain deities were supposed 


to preside over the celestial region, and property consecrated for their worship was rcs 
sacrac ; other deities to preside over the realms of the dead, and, in their regard, the 
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place where a dead body was placed, became religiosus. In the time of Justinian the 
gods of the celestial region were replaced by the God of the Christians; and res 
sacrae continued to mean things devoted to religious worship. There was also a 
continuity in the investitive facts. No property could be allowed to pass under the 
exclusive care of the priests, except with the sanction of the State. Under the Empire, 
the Emperor alone could authorise the dedication of property to religious uses. 
(D. 1, 8, 9, 1.) : 

The constitution to which Justinian refers allowed the sale of church property 
in famine also ; for he says it is not unreasonable to prefer the lives of men to vessels 
and vestments. (C. 1, 2, 21.) By a later enactment, a church unable to pay its 
debts was allowed to sell superfluous vessels, but not its immoveables, or anything 
required for the service of the church, (Nov. 120, 10.) 


2. Burial-ground (res religiosae). 

A place in which the body or ashes of a human being (even a 
slave). (D. 11, 7, 2, pr.) were laid became religious, if the consent 
of the proper parties had been obtained, and if it were intended 
to be the final, and not merely a temporary resting-place. (D. 
11, 7, 2,5; D. 11, 7, 40.) A monument or erection in memory 
of a deceased person (D. 11, 7, 2, 6) was not a sepulchre unless 
it contained a dead body. (D.11, 7, 42; D. 11, 7, 6, 1.) 

RIGHTS of the quasi-owner of a burial-place. 

(1.) A burial-place was notalienable. (C. 3, 44,9; C.9, 19,1.) 
On a sale of the land in which it was contained, it did not pass 
to the buyer. (Paul, Sent. 1, 21, 7.) 

(2.) A wrong was done by erasing the inscriptions, throwing 
down any statue, or overthrowing a stone or column, or other- 
wise defacing a tomb. (Paul, Sent. 1, 21, 8.) 

(3.) It was an offence to bury a person in a sepulchre without 
having the right to do so. (D. 47, 12,3,3; Paul, Sent. 1, 21, 6.) 


INVESTITIVE FACTS.—(1.) A devoted place we make so by our own choice 
by bringing a dead man into a spot that is ours, if only it 1s our part to bury 
him. (G. 2, 6.) 

But in provincial soil, according to the general opinion, a place cannot be 
devoted ; because of that soil the Roman people or Czsar is owner, while 
we have only the possession and usufruct. A place of that sort, however, 
although not devoted, is looked on as if it were ( pro redigioso). For so, too, 
in the provinces, what has not been consecrated by the authority of the 
Roman people, although properly not sacred, is yet looked on as if it were. 
(G. 2, 7.) 


The theory that no ownership (dominium ex jure Quiritium) could exist over lands 
in the provinces, inasmuch as they belonged to the State, was, by the construction 
explained by Gaius, not permitted to deprive the inhabitants of the pleasure 
of having their burying-places secure from intrusion. It will be observed that the 
introduction of Christianity led to no essential alteration of the law of aepulture. 


A devoted place is made by each man of his own choice, when he brings 
a dead man into a spot that is his. But into a pure spot owned in common 
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you cannot bring the dead against the will of a joint owner; into a burying- 
place owned in common, however, you may, even against the will of all the 
other owners. And again, if the usufruct is another’s, it is held that the 
proprietor cannot, unless the other consents, make the place devoted. 
Into another’s ground, by the owner’s leave, you may carry the dead ; and 
even if he ratifies the deed only after the dead has been carried in, yet the 
spot becomes devoted. (J. 2, 1, 9.) 


A pure spot is one not before used for interment. 


It was a law, moreover, that no one could be buried within 
the city, even in his own land. (Paul, Sent. 1, 21,2; D. 47, 
12, 3, 5.)! 

Divestirive Facts.—(1.) Paul tells us that if a river laid bare 
a sepulchre, or it threatened to fall down, the body might 
be removed during the night, after the offering of solemn 
sacrifices, to another place, which would thereupon become 
devoted. (Paul, Sent. 1, 21,1; D.11,7, 44,1.) In other cases 
the removal of a dead body frum the place intended to be final 
was forbidden. (D. 11, 7, 39.) 

(2.) If the land were taken in war, it was regarded as losing 
its character ; which, however, was restored if the land was 
reconquered. (D. 11, 7, 36.) “The tombs of the enemy are 
not sacred to us,’ was the churlish maxim of the Jaw. (D. 47, 
12, 4.) 

REMEDIES. (1.) Actio de sepulcro violato, 1t was a crime to hinder the burial of 
any body wilfully, or to violate a sepulchre (D. 47, 12, 8); but the action here named 
carried only a fine in money. (D. 47, 12, 9.) The action was Pratorian, and was 

‘given in the first instance to the owner of the soil; and if the owner did not appear, 
then to anyone that pleased ; and if several appeared, then to whichever seemed to 
have best reason. (D. 47, 12, 3, pr.) 

When an action was brought by the owner of the soil, the damages were fixed at 
whatever sum might be considered by the judge to be proper ; and if by a person not 
owner, the penalty was 100 auret. (D. 47, 12, 3, pr.) Condemnation carried with it 
infamy. (D. 47, 12, 1.) 

(2.) Actio in factum.—To prevent a person burying a body where he had no 
right. The Pretor says, “If it is alleged a dead man, or the bones of a dead 
man, are carried into pure ground [t.c., ground not sacred, or devoted, or hallowed, 
(D. 11, 7, 2, 4)] belonging to another, or into a burying-place to which there is no 
right, then the doer shall be liable to an actio in factum, and shall be subjected to 
@ pecuniary penalty.” (D. 11, 7, 2, 2.) 

(3.) A special interdict was allowed when enyone was prevented burying a corpse 
in land that belonged tohim. (D. 11, 8, 1, pr.) ‘ 

3. Hallowed things (res sancfae), too, such as walls and gates, are in a way 
under Heaven's law, and therefore form part of no one’s goods. And the 
reason why we call walls hallowed is this, that a capital penalty is fixed for 
those that do them any wrong. And for the same reason, too, we call those 


(temperaments EAL EC A CE CE LCE CC a 
1X11 Tables. Hominem mortuum in urbe ne scpelito neve write, (p. 22.) 
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parts of statutes in which we fix the penalties for those that act in defiance 
of the statutes “sanctions.” (J. 2, 1, 10; G. 2, 8.) 


Isidorus derives sanctus a sanguine hostiae. It was usual at the foundation of walls 
in ancient cities to make valuable sacrifices, as of a horse, and sometimes even of 
human beings. 


Ambassadors also were regarded as halloweds persons who 
struck or injured them were delivered up to the nation they 
represented, (D. 50, 7, 17, pr.) 

The walls of cities could not be touched or even repaired 
without the anthority of the State. To leap the walls was the 
offence for which Romulus is said to have killed his brother 
Remus. (D. 1, 8, 11.) 

Things sacred and hallowed were protected by an interdict 
which was both prohibitory and restitutory. (D. 43, 8, 2, 19; 
D. 43, 6, 2.) 


C. RESTRICTIONS ON VOLUNTARY ALIENATION. 


The Roman law imposed restrictions on the voluntary aliena- 
tion of property, both in respect of the mode of alienation and 
also of the amount that might be given. A voluntary alienation 
is one that a person is not compelled by law to make; as a gift. 

(A.) Restrictions as to the mode of voluntary alienation. 


There are other gifts too made without any thought of death, and called 
inter vivos. These are not to be compared to legacies in any respect, and 
if once completed they cannot be readily revoked. And they are completed 
when the giver has openly declared his intention, whether in writing or not. 
Our constitution, too, has determined that these gifts, like sales, should in 
themselves involve the necessity of delivery, but so that if no delivery toak 
place, they should be fully and completely valid, and the necessity of delivery 
should rest upon the giver. And since the arrangements of former emperors 
willed that such gifts should be registered in the public records if of more 
than 200 so/rdi, our constitution has extended the amount to 500 so/d#, and 
decided that gifts up to that sum shall stand even without registration. It 
has, too, found certain gifts, of which registration is entirely needless, which 
are in themselves most fully valid. And many other points beside we have 
found tending to the freer issue of gifts, that can all be gathered from our 
constitutions laid down regarding this. Yet it must be known that although 
the gifts are quite unqualified, still if those that receive the boon prove 
ungrateful, we have by our constitution given leave to revoke the gifts on 
certain fixed grounds. For we would not have those that have bestowed 
their property on others to suffer at the hands of these very men outrage or 
loss after the fashions enumerated in our constitution. (J. 2, 7; 2.) 


In this passage Justinian deals with two very distinct though closely related sub- 
jects, voluntary promises and voluntary alienations. The effect of a voluntary promise 





1“ Quod nullo jure cogente conceditur.” (D. 50, 17, 82) 
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was to bind the promiser to deliver what he promised ; but until delivery there was 
no change of ownership in the thing. Moreover, gifts exceeding 500 solids must be 


registered. 

Constantine enacted that voluntary alienations should be evidenced by a written 
document, containing the name of the donor, and a description of the nature of his rights 
and of the property ; that this document should be registered, and that the property 
should be delivered in the presence of witnesses. (C. Th. 8, 12, 1; C. Th, 8, 12, 8.) 
These precautions were superseded by the rules introduced by Justinian. 


(B.) Restrictions on the amount of gifts. 

I. An old statute (lex Cincia, B.c. 204) that continued to exist 
up to the time of Constantine, but fell into desuetude before 
Justinian, prohibited gifts beyond a certain amount (which is 
not stated), except as between certain relatives. Gifts to the 
extent to which they exceeded the limit, but no further, were 
void. (Frag. Vat. 266; Ulp. Frag. pr.1.) It seems, however, 
that if the donor did not revoke the gift during his life or by 
will, the gift was confirmed. (Frag. Vat. 294.) 


The persons exempted from the restrictions of the lex Cincia were (1) all persons 
related by blood (coynatt) up to the fifth degree, and to second cousins in the sixth 
degree ; also those in whose potestas, manus, or mancipium such persons were, or 
those over whom such persons had potestas, manus, or mancipium, (Frag. Vat. 298- 
$01.) (2) Persons related by affinity, so long as the tie lasts, but no longer. (Frag. 
Vat. 302.) (3) Tutors to pupils, but not pupils to tutors. (Frag. Vat. 304.) (4) 
Patrons and freedmen. (Frag. Vat. 307-309.) (5) Any blood relation beyund the 
sixth degree could make a gift asa dowry. (Frag. Vat. 305, 306.) 


II. GIFTS BETWEEN HUSBAND AND WIFE. Before marriage, an 
intending husband or wife could make gifts to the other without 
restriction, and the gifts might even be conditional upon the 
celebration of the marriage (Frag. Vat. 262); but after mar- 
riage a husband could not make a gift to his wife, nor to her 
father, if she were under his potestas; nor could a wife make 
a gift to her husband, nor to his father, if he were in his father’s 
potestas, nor to his children if they were in his potestus. (C. 5, 
16,4; Frag. Vat. 269.) In the age of Antoninus this rule was 
ascribed to custom (D. 24, 1, 1; D. 24, 1, 3, pr.); but it has been 
pointed out that the prohibition of the lex Cincia did not apply 
to husband and wife, from which it may be perhaps inferred 
that the rule did not exist during the Republic, about B.o, 200. 

When a wife ceased to be in the manus of her, husband, she 
enjoyed complete proprietary independence, unless she re- 
mained in the potestas of her father. Thus the wife, like the 
husband, kept her property separate. As both, therefore, 
might by foolish generosity be deprived of their property, the 
rale prohibiting gifts was made applicable to both ; for, as was 
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said by the Emperor Antoninus, the object of marriage was the 
satisfaction of an honourable love, and not that either husband 
or wife should gain money by it. (D. 24, 1, 3, pr.) 

Exceptions.—1. Birthday and other presents, if moderate in 
amount, were not prohibited. According to custom, every year 
husbands made presents to their wives on the Kabends of March, 
and wives to their husbands on the Saturnalia. (D. 24, 1, 
81, 8.) 

2. Gifts were valid if they were not to take effect until the 
dissolution of the marriage. A gift made in contemplation of 
an immediate divorce was valid; but was prohibited if made 
with reference to a future possible divorce. (D. 24, 1, 60, 1; 
D, 24, 1, 62,1; D. 24, 1, 12.) 

8. Gifts were not prohibited unless they made the giver 
poorer, and also the receiver richer. (D. 24, 1, 25.) 

A husband refuses a legacy or inheritance, which thereby goes to his wife. Although 
the husband did this by way of gift, the wife’s title is perfect. The renunciation does 
not take from the husband’s property. (D. 24,1, 5,13; D. 24, 1, 5, 14.) 

Either husband or wife may grant to the other, as a gift, a burial-place. (D. 24,1, 
5,8; D. 24,1, 5,9.) A gift to a wife of a valuable tombstone is not void, but the 
property in it remains in the husband until a dead body is placed there, and the place 
becomes devoted. The gift does not enrich the wife. (D. 24, 1, 5, 10.) 

A husband may present a slave to his wife with a view to manumission, although 
indirectly this was a gift of the valuable rights of patronage. (C. 5, 16, 22; D. 24, 
1, 9, 1.) 


Kither husband or wife may have the use of the other’s slaves, or of a dwelling- 
house, gratuitously. (D. 24, 1, 18.) 


Either party may surrender to the other a thing pledged to the other without a 
consideration, the debt not being thereby extinguished. (D. 42, 8, 18.) 

Gifts by a wife to her husband, to enable him to acquire any public dignity, are 
valid. Hence gifts to defray the expenses of standing for office or of the games, 
(D. 24, 1, 42; D. 24, 1, 40.) 

Confirmation of tnvalid gifts.—The prohibition did not ex- 
tend beyond the lifetime of the parties; after the marriage 
was at an end, gifts might take effect. Therefore, just as 
a gift made before marriage, to take effect only after 
marriage, was declared void, so a gift during marriage to 
take effect after the marriage was dissolved by the death 
of one of the parties, was valid. (D. 39, 6, 43; D. 24, 1, 
9,2; D. 24,1], 11, pr.) A husband or wife, therefore, having 
made gifts to the other, could confirm them by Will. It 
became usual to insert in wills a clause to that effect, when 
it was desired that gifts made during marriage should be 
retained. At length Antoninus, before coming to the throne 
in the reign of Severus, carried a Senatus Consultum to the 
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effect that all gifts invalid during the marriage should become 
valid on the death of the donor, unless expressly revoked 
during life, or by testament. (D. 24, 1, 32, 2.) A question, 
however, arises where property was not given, but only a 
promise made. Can the promise be enforced aguinst the heir 
of the deceased? There was a difference of opinion between 
the two great classical jurists, Papinian and Ulpian. Papinian 
held that the Senatus Consultum applied only to gifts of things, 
and that an invalid promise was not made obligatory by the 
death of the promiser. (D. 24, 1, 23.) Ulpian, however, 
explicitly held that a stipulation, for example, for an annuity, 
could be enforced after the death of the promiser, if he had not 
withdrawn from it in his lifetime. (D. 24, 1, 33, pr.; D. 24, 1, 
33, 2.) Justinian decided not merely that all such promises 
should be enforced, but that even a mortgage or pledge by the 
husband of the things promised should not be considered an 
implied revocation of the gifta. (Nov. 162, 1.) Previous to 
this time pledging a thing had been construed ag a tacit 
revocation. (C. 5, 16, 12; D. 24, 1, 32, 5.) 

In certain cases, however, death did not operate as a 
ratification. 

(1.) If the parties were divorced, or even permnnently 
separated without a formal divorce, and not re-married before 
death. (D. 24, 1, 62,1; D. 24, 1,32, 10; D. 24, 1, 32, 19.) 

(2.) If the donee or receiver of the gift died first, or was 
reduced toslavery. (D. 24,1, 32,6; D. 24, 1, 32, 18.) 

(3.) Such confirmed gifts were subject to the rules applicable 
to gifts made mortis causa. Therefore both doner and donee 
must have a capacity to give and receive at the time of death. 
(C. 5, 16, 24; D. 24, 1, 32,7; D. 24, 1, 32, 8) 

(4.) Justinian, in the Code, required the gift to be expressly 
confirmed by will if it exceeded the amount that required 
registration; but the provision was repealed in the Novels. 
According to the latest law, such gifts took effect up to the 
amount that did not require registration, but beyund that 
amount were invalid. (C. 5, 16, 25; Nov. 162, 1, 2.) 

III. Gifts to concubines or natural children. » Constantine 
seems to have prohibited all gifts or bequests to natural children 
or concubines. (Nov. 89, pr.; C. Th. 4, 6, 1.) This was part 
of his policy to discourage and repress concubinage. With this 
object in view he introduced, on the one hand, the privilege of 
legitimation by subsequent marriage; and, on the other hand, 

x 
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he imposed on concubines and natural children an incapacity to 
take any property from the father, either in his lifetime or on 
his death. In a.D. 371, however, we find this severity miti- 
gated in certain cases by a constitution of Valentinian, Valens, 
and Gratian. (C. Th. 4, 6,1.) If a person died leaving legiti- 
mate children or grandchildren, or a father or mother, all gifts 
or bequests made by him to his concubine or natural children 
exceeding one-twelfth of his property were declared void. Ifa 
person died without leaving such relatives, he could give his 
concubine or natural children as much as one-fourth, but not 
more. In substance this provision agrees with a subsequent 
constitution of Arcadius and Honorius, aD. 403. (C. 5, 27, 2.) 
Justinian admitted a further relaxation. If a person has any 
legitimate children, he cannot. give his natural children or his 
concubine more than one-twelfth of his property. If he leaves 
no legitimate children, but ascendants, for whom he is obliged 
to provide in his will, then the natural children can get as much 
as the father pleases, if enough is left to satisfy the legal claims 
of the ascendants. Ifthere are no legitimate children, and no 
such ascendants, a father may leave his whole property to his 
concubine or natural children. (Nov. 89, 2.) 

IV. It was enacted by Severus and Antoninus that alienations 
made by persons after the commission of a capital crime, with- 
out valuable consideration, should be invalid if condemnation 
followed. (D. 39, 5, 15; D. 39, 5, 31, 4.) 


EXTENSION OF INVESTITIVE AND TRANSVESTITIVE FACTS. 


We may, with Savigny, regard Agency as an extension of 
investitive and transvestitive facts. It is convenient, in the 
first instance, to assume that a transvestitive fact operates 
universally—that anybody may become the owner of anything. 
Thereafter the qualifications to which this statement 1s subject 
may be enumerated,—the persons that cannot be owners, and 
the things that cannot be the objects of ownership. But the 
transvestitive facts admit of extension as well as restriction. 
Thus, if A muncipates a slave to B, B becomes owner, and that 
is the simple form; but if, in consequence of the mancipation, 
not B, but C becomes owner, then we have a transvestitive fact 
operating in favour of C, who has taken no part in the trans- 
‘action. We may regard this as an extension of the simple 
transvestitive fact. 
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Did the Roman law recognise any such extension — any 
agency? In answering this question a distinction of much 
importance and constant recurrence appears in view. It is 
that between the old formal and the newer non-formal modes 
of conveyance. In respect of the former, no agency was pos- 
sible except through slaves or persons in an analogous state ; 
but in respect of the informal mudes of conveyance, such as 
delivery, agency was permitted universally. 


A. Agency in respect of the formal transvestitive facts. 


We acquire things not only ourselves directly, but also by means of those 
that we have in our fofestas [manus or mancipium), and also of those slaves 
in whom we have a usufruct ; and further, of freemen or slaves belonging to 
others that we possess in good faith. Let us louk into these cases narrowly 
one by one. (J. 2, 9, pr.; G. 2, 86.) 


1, SLAVES and persons subject to potestas, manus, or mancipium, 


And further, all that [your children i pofestate, and all that] your slaves 
[receive by mancifatio or] obtain by mere delivery (/raditio), all rights 
that they acquire by stipulation or on any other ground whatever, all are 
acquired for you, and that though you know it not, or even against your will : 
for the slave that is in your fo/esfas can have nothing of his own. And, 
therefore, if he is appointed heir, he cannot enter on the inheritance except 
at your bidding ; and if at your bidding he does enter, it is for you he acquires 
the inheritance, just as if you had been appointed heir. And so also witha 
legacy. (J. 2,9, 3; G. 2, 87.) 

But we must bear in mind that when a slave belongs to one man /n bonss, 
and to another er jure Quiritium, all that is acquired through that slave, on 
any ground, goes to the owner 7” denis. (G. 2, 88.) 

And not only property (froprietas) is acquired for you by persons in your 
potestas, but also possession. For when they have gained pcassession of a 
thing, that possession is held to be yours. And thus, by means of them, the 
time for usucapio or longi temporis possessio begins to run. (J. 2, 9, 3; 
G. 2, 89.) 

But as regards persons ‘2 manu or in mancipio, though by means of them 
you acquire property on any ground, just as through persons in your folesias, 
yet, whether you acquire possession is usually questioned, because they 
themselves are not in your possession. (G. 2, 90.) 


2. Slaves possessed in good faith. 


The same decision has been come to with regard to a person in good 
faith in your possession, and that whether he is free or angther man’s slave. 
For the decision as to him that has the usufruct holds with regard to the 
possessor in good faith too. All he acquires, therefore, on any ground 
outside those two, belongs either to himself if he is free, or to his master if 
he is aslave. (J. 2,9, 4; G. 2, 92.) 


“Outside those two.”—For the meaning of this, see the fullowing 
“3. Slaves held in usufruct.” 
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But if the possessor in good faith has come by xsucapio to own the slave, 
and thus to be his master, then all the slave acquires on any ground goes to 
him as his master. (J. 2,9, 4; G. 2, 93.) 

But he that has the usufruct cannot become owner by usucafio,; in the 
first place, because he is not possessor, but has only the right of use and 
enjoyment ; and in the second place, because he knows that the slave 
belongs to another. And it is not property alone that you acquire by means 
of slaves in whom you have a usufruct or who are in good faith in your 
possession, or by means of a free person in good faith in your service, but 
possession as well. With regard to the person of both slaves and freemen, 
we speak in accordance with the limitation just set forth; viz, that the 
possession must have been gained by them either with your property or by 
their own exertions. (J. 2, 9, 4.) 


8. Slaves held in usufruct. 


As regards slaves held by you only in usufruct, it has been decided that 
all they gain with your property or by their own exertions is added to your 
estate ; but all they gain on other grounds than those belongs to the master 
that owns them. And therefore if such a slave is appointed heir, or any 
legacy is left him, or gift bestowed on him, it is acquired not for the man 
that has the usufruct, but for the master that owns him. (J. 2, 9, 4.) 


B. Non-formal transvestitive facts. 


From all this, then, it appears that through freemen neither subjected to 
your power nor possessed by you in good faith, and also through other men’s 
slaves in whom you have neither the usufruct nor lawful possession, you can 
in no case acquire. And this is the meaning of the saying that through an 
outsider nothing can be acquired. [The only doubt is with regard to pos- 
session,—whether it can be acquired through an agent.] (J. 2,9, 5; G. 
2, 95.) 

To this there is one exception. For it is held that through a free person— 
a procurator, 1or instance—you can acquire possession, not only knowingly, 
but even in ignorance, as was settled by a constitution of the late Emperor 
Severus. And by possession of this sort you acquire ownership even, if it 
was the owner that delivered the property; or if not, you can acquire it by 
wsucapio, or long? lemporis praescriptio. (J. 2,9, 5.) 

It makes no difference whether the owner in person delivers the property 
to another, or whether some one else delivers it by his wish. (J. 2, 1, 42.) 

And on this principle, if anyone is allowed by the owner to manage his 
business freely, and he in the course of business sells goods and delivers 
them, he thereby makes them the property of the receiver. (J. 2, 1, 43.) 


Titius and Gaius bought land, which was delivered to Titius partly for himself and 
partly as the agent of Gaius. By this delivery Gaius becomes part owner of the land. 
(D. 41, 1, 20,2; ©. 4, 27,1; C. 7, 82, 8) 

Sempronius takes delivery of a slave from Meevius with the intention of holding 
it for Julia. Julia afterwards hears of the transaction. From that moment she 
begins to acquire by usucapio. (C. 7, 32, 1.) 

Titius, the agent of Julius, at his request buys a farm, and takes delivery of it in 
the name of Julius. That delivery immediately vests the ownership in Julius, even 
before he knows that the delivery has actually taken place. (D. 41, 1,13 pe.) If, 
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however, Titius bought the farm without any special order, Julius does not become 
owner until he hears of the transaction, and ratifies it. (D. 41, 2, 42. 1.) 

The distinction between formal and non-formal Investitive 
Facts pervades the whole Roman law. It appearsin the manv- 
mission of slaves, adoption, conveyance of property, contract, 
inheritance, and procedure. Everywhere the Roman law pre- 
sents the same characteristic. In antiquity it was characterised 
by a spirit of intense formalism—a spirit emulated by the jurists 
in the narrow pedantry of their interpretation. The forms 
or ccremonies had doubtless at sume remote period a real sig- 
nificance, if for nothing else, as symbolising an almost super- 
stitious reverence for law. These forms had also a marked 
utility among a people to whom the art of writing was unknown 
as an instrument in the transactions of daily life. It followed 
that no one could be affected by the forms except the persons 
that actually took part in the ceremony. Hence the general 
rule, that in no legal transaction could one freeman represent 
or act for another. The only exception was in the case of 
slaves, and other persons subjected to a qualified ownership. 
But in the coursé of time, as the law paid less attention to 
forms, and more to the meaning and intention of parties, the 
rule of the civil law was felt as an inconvenience as well as an 
anomaly. ‘Thus it was held that anyone could acquire posses- 
sion by another, so that the possession of A should be held to 
be the possession of B. In the later period of the Roman law 
delivery of possession ((raditiv) became the exclusive mode of 
conveying property ; and thus, as Justinian states, ownership 
could be acquired not only by slaves, but by any tree person, 


REMEDIES. 
A. Rewepigs IN RESPECT OF Ricnts and Dvrizs. 


First, Rights to moveables. (Res se morentes, and res mobiles.) 

I. Turrr—Actio Furti. ‘This is the remedy against the thief. It is concurrent 
with other actions, such as the ordinary actiuns for recovering ownership (rindicatia, 
actio ad exhibendum), but generally these would only be resorted to when the stolen 
article (res furtiva) was in the possession of a person innocent of the theft. The actio 
furti is cumulative with the condictio furtiva, an action whose characteristics will be 


presently described. (D. 13, 1, 7, 1.) = 


The actio furt?, whether brought for twofold or for fourfold the loss, looks 
only to the recovery of the penalty. For the recovery of the thing itself the 
master had a remedy outside this—by vindicatio, namely, or condictio. Vinds- 
catio isthe remedy against the possessor, whether that is the thief or some 
one else. Condictio lies against the thief himself or his heirs, although he is 
not the possessor. (J. 4, 1, 19.) 
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1. The penalty for theft varied according as the thief was or was not caught in 
the act. Hence « distinction between manifest and non-manifest theft. (/urtue 
manifestum and nec manifestum.) The standard of punishment was thus deter- 
mined with a regard to the feelings of vengeance that might be expected to 
actuate a sufferer taking into his own hands the punishment for the depredations on 
his property. 

The penalty for a thief taken in the act (mantfesti furtt) was by the statute 
of the XII Tables capital. Fora freeman was scourged, and adjudged (aa- 
adictus) to him from whom he had stolen. But whether he was made a slave 
by being so adjudged, or was put in the position of a debtor assigned toa 
creditor (adjudicatus), was a question among the older writers. A slave, 
again, was scourged in like manner and put to death. But afterwards the 
harshness of the penalty was censured ; and for a theft by a slave as well as 
by a freeman the remedy fixed by the Preetor’s edict was an action for four- 
fold the amount. (G. 3, 189.) 

For a thief not taken in the act (sec manifestr), the penalty imposed by 
the statute of the XII Tables was an action for twofold the amount ; and this 
the Prator retains. (G. 3, 190.) 

The penalty for theft is, where the thief is taken in the act—fourfold, 
whether he be slave or free ; where he is not—twofold. (J. 4, 1, 5.) 


The severity of the penalty for theft was probably due not to the cruel disposition 
of the lawgiver, but to the weakness of the executive authority. It was a high bribe 
to induce the party whose goods were stolen to forego the right of private vengeance. 
By the XII Tables a nocturnal or an armed thief might be lawfully slain. When 
the civil authority had once established its ascendancy, there was no lunger any jus- 
tification of such excessive severity, and the Preetor modified the law in the manner 
stated in the text. 


Furtum manifestum, some have said, is theft detected while it is still 
being committed. Others go further and say that it is theft detected while 
the thief is still on the spot where it is committed : for instance, if olives are 
stolen in an olive-grove or grapes in a vineyard, as long as the thief is in 
that olive-grove or vineyard ; or if in a house, as long as the thief is in that 
house. Others again go still further, and say that a theft must be called 
mantfestum if detected before the things stolen have been carried to the 
place where the thief meant to carry them. And others, going further still, 
say whenever the thief is seen holding the thing stolen. This last opinion 
has not been accepted. And even the opinion of those that think that until 
the things stolen have been carried to the place meant for them by the 
thief, the theft, if detected, is a furtum manifestum, has been disapproved 
by most. For it raises doubts as to the limit of time to be set, whether one 
day or more ; a point that comes in, because often the thief means to carry 
things stolen in one State into other States or provinces. Therefore, of the 
two opinions first stated, one or other is the approved one ; and most prefer 
the latter. (G. 4, 184.) 

A fur manifestus is what the Greeks call ex’ duropuipw. And the term 
includes not only the thief taken in the very act, but also the thief taken on 
the spot where the theft is committed ; for instance, if he has committed a 
theft in a house, and is taken before he goes out of the door ; or in an olive 
grove, or vineyard of olives or grapes, and is taken while still in that olive 
grove or vineyard. And even further than this the term /urium manijsestum 
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must be extended. For so long as the thief is seen or taken still holding 
the thing stolen, and that whether in private or in public, by its owner or 
by anyone else, before he has reached the place where he meant to carry 
the thing and lay it down, he is a fur manifestus. But if he has carried it 
to the point to which he meant to carry it, although he is taken with the 
thing stolen in his possession, he is not a fur mansfestus. (J. 4, 1, 3.) 

What furtum nec mantfestum is, appears from what we have said. For 
all that is not manéifestum is nec manifestum. (J. 4,1, 33 G. 3, 185.) 


The penalty was double or quadruple—what? <A difference existed when the 
owner (dominus) sued the thief, and when any other person interested in the property 
did so. 

(1.) The owner, as a general rule, was confined to the price or real value of the 
stolen property. (D. 47, 2, 80, 1.) (Now quod interest sed rei verum pretium. LD. 47, 
2, 50, pr.) 

(2.) A person, not an owner, having a right to sue a thief, recovers double what he 
loses by the theft, not twice the worth of the article stolen. (D. 47, 2, 80, 1.) 

A’s female slave is stolen from hitn and sold by the thief to B, an innocent 
purchaser, who gives the thief two auret. The slave is again stolen by Attius, who is 
sued both by A and B. What penalties will each recover! A obtains double the 
value of the slave, B double the value of his interest (duplum quanti cus in- 
terest.) The owner measures by the ownership, the possessor by the possession. 
(D. 47, 2, 74.) 

The value of the thing, if it afterwards perishes or is deteriorated, ia taken aa it 
was at the time of the theft. But if its value is enhanced between the time of the 
theft and the commencement of the action, ite maximum value is taken. (UV. 47, 
2, 50, pr.) 

Thus, a thief steals a child, and is sued by the owner when the child has grown 
up: the measure of damages is not the value of the child, but the highest value of 
the adult ; because it would be monstrous to give the thief the benefit of any change 
resulting from his own wrong. (D. 47, 2, 67, 2.) 

The owner also can add remote damages. 

A has sold an article to B, which he is bound to give to B by a day named 
under a penalty. Before the day, the article is stolen, and A has to pay the penalty. 
He recovers from the thief twice what he has had to pay. (ID). 47, 2, 67 1.) 

A slave instituted heir is stolen. The thief must pay twice the value of the in- 
heritance, as well as twice the value of the slave. (D. 47, 2, 52, 28.) 

When securities are stolen (tabula rel cauttones), the thief must pay double or 
quadruple not merely the value of the material, but of the sums for which the docu- 
mente were the securities. (I). 47, 2, 27, pr.) It makes no difference if the documents 
ure cancelled (D. 47, 2, 82, 3), unless there is other valid evidence. (D. 47, 2, 27, 2.) 

2. The actio furti may be brought by the heirs of the injured person, but not, 
against the heirs of the thief, because the action is penal. (D. 47, 2, 41, 1; C. 


6, 2, 16. 
8. Aggravated theft. (De incendio, ruina, naufrayio, rate, nave expuynata. 


ie a theft was committed from a building on fire, a house fallen down, s 
shipwreck, or a boat or ship attacked by force, the thief was fiable to a fourfold 
penalty if the action were brought within the year, but after that time only toa single 
penalty. The words of the edict are given. (D. 47, 9, 1, pr.) 

The Pretor saya,—If it is alleged that s man, after a fire, the fall of houses, or & 
shipwreck, or by the violent capture of a boat or ship, has carried off any plunder, or 
has knowingly received it, or has under these circumstances inflicted any damage on any 
one, against that man I will give a remedy—if within s year from the first time there 
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is: power to try the case, then for fourfold the loss; if after a year, then for the loss 
simply.' 

The edict also includes buildings adjacent to those that are burned or have fallen 
down. (D. 47, 9, 1, 3.) 

Naufragium includes what is cast ashore at the time of a wreck, but not when an 
interval has elapsed. (D. 47, 9, 2; D. 47, 9, 5.) What is stolen on the shore, not 
under the excitement of the shipwreck, falls under the head of simple theft. (D. 47, 
9, 3, pr.; D. 47, 9, 3, 6; D. 47, 9, 4, 1.) 

Rate vel nave expugnata is when a boat or vessel is attacked by pirates or robbers, 
and things are stolen either by them or by others under cover of the tumult (D. 47, 
8, 8, 1.) 


II. Other actions in case of theft. 


Of thefts there are [according to Servius Sulpicius and Masurius Sabinus, 
four kinds, manitfestum and mec mantfestum, comceplum and oblatum. But 
Labeo makes] two kinds only, santfestum and mec seantfestum, for con- 
ceptum and oblatum are rather species of procedure attaching to theft than 
kinds of theft. [And this is certainly the truer view, as will appear below. 
(J. 4,1, 35 G. 3, 183.) 


1. Fertum conceptum. An action against the possessor (whether innocent or not 
of stolen goods. 


The term furfum conceptum is applied when in a man’s house, before 
witnesses, something that has been stolen is sought and found. For against 
him there is a special action, even although he is not the thief, called the 
actio (furt:) concepit. (J. 4, 1,4; G, 3, 186.) 


2. Furtum oblatum. Imposing stolen goods on one to escape the former action. 


The term furtum oblatum is applied when something that has been stolen 
is brought to you by some one, and is found on formal search in your house, 
especially if brought to you with the intention that it shall be found in your 
house and not in the giver’s. For you, in whose house it is found upon a 
formal search, have a special action against the man that brought it, 
although he may not be the thief. And this is the actio ob/att. (J. 4,1, 4; 
G. 3, 187.) 

The penalty in the actiones concepti and ob/ats is by the statute of the 
X11 Tables threefold. And the same penalty is still enforced by the Przetor. 
(G. 3, 


8. Actio prohibits furti. Resisting the search for stolen goods. 


There is also an actio prokibiti furti against the man that prevents another 
when wishing to search for stolen goods. (G. 3, 188.) 

This actio prokrbits is for a fourfold penalty, and was brought in by the 
Preetor's edict. Dut the statute fixes no penalty on that account ; it only 
orders the man that wishes to search to go naked to the search, girt with a 


1 Pretor ait: “ In eum qui ex incendio, ruina, naufragio, rate, nave, expugnata, 
rapuisee, recepisee dolo malo, damnive quid in Ais rebus dedisse dscetur, in quad- 
tm GARD, Guo primum de en re experiunds potestas fuerts : post unnum in 
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linen girdle and holding a flat dish ; and if he finds any stolen goods, the 
statute declares it a case of furtum manifesium. (G. 3, 192.) 

What the linen girdle is has been questioned. But the truer view is that 
it is akind of decent covering for the man’s loins. And so the whole 
Statute is absurd. For the man that prevents another from searching with 
his clothes on, will also prevent him from searching with his clothes off ; 
and all the more that if the thing is sought and found in that fashion, he 
will be made liable to a greater penalty. And again, it is absurd to order 
him to hold a flat dish. For whether the aim was to keep the hands of 
the holder engaged so that he could not slip in anything, or to supply him 
with a dish whereon to place what he found, neither aim is attained if the 
thing sought for is of such a size or nature that it could neither be slipped in 
nor placed upon the dish. This assuredly is undoubted, that a dish of any 
material satisfies the statute. (G. 3, 193.) 

Yet because the statute ordains that a theft so discovered (viz., by the 
search lance et licto) is a furtum manifestum, there are some writers that 
say that fur/um manifestum is of two kinds—statutory and natural ; statutory 
being that of which we are speaking ; natural, what we have set forth above. 
But in truth furtum manifestum is natural; for no statute can turn a /ur 
nec manifestus into a fur manifestus any more than it can turn him that is 
no thief into a thief, or him that is not an adulterer or a man-slayer into an 
adulterer or man-slayer. But what the statute can do is this—it can ordain 
that a man shall be punished exactly as if he had been guilty of theft or 
adultery or manslaughter, although really guilty of none of them. (G. 3, 194.) 

There is also an actio prohibiti furti against the man that prevents 
another for searching for stolen goods when he wishes to do so in the 
presence of witnesses. Besides, a penalty is fixed by the Preetor’s edict to 
be enfored by the actio furti non exhibiti against the man that has not pro- 
duced stolen goods, when sought for and found in his possession. (J. 4, 1, 4.) 

But these actiones, furts concepti, furti oblati, furti prohibiti, and also 
Jfurti non exhibiti, have fallen into disuse. For the search for stolen goods 
is not now-a-days conducted with the old formalities. And rightly, therefore, 
as a result of this, the actions just spoken of have passed out of common 
use. For it is plain beyond all dispute that all that knowingly receive and 
hide stolen goods are liable to the acto /urti nec mantfesti. (J. 4,1, 4.) 


4. Condictio furtiva. For the recovery of stolen goods. 


Since actions are thus distinguished, it is certain that the plaintiff cannot 
demand what is his from another by the formula, “Si pavet eum dare 
oportere” (if it appears that he ought to give it). For it cannot be said that 
what is the plaintiff’s ought to be given him; for when a thing is given to 
anyone, what is meant is that it is given him to make it his; and what 
is already the plaintiff’s cannot be made any the more his. Plainly from 
hate of thieves, however, and to make them liable to rAore actions, it is 
provided that beside the penalty of twofold or fourfold damages in order to 
regain the thing, thieves should be liable to this action too, “sé parct cos dave 
oportere,” and that although there lies against them the aciso sn rem also by. 
which a man claims what is his own. (J. 4, 6, 14; G. 4, 4) 


The only person that ould bring this action was he that was owner of the 


ine his ethan wes brought. (D. 13,1,:23 D. 18, 1, 16,2) Ts 
Sa brought against the heirs of the thief, (D. 38, 1,5; D. 18,1, 7, 3.) 
flak emotion respect it differs from the action for theft ; namely, that if any one of 
accomplices is sued and pays, the rest escape. (C. 4, 8 1.) 
' gine defendant is bound to restore the thing if he has it, or to pay its value if he 
baa not, (0. 4,8, 2; D. 18, 1, 8,1; D. 18, 1, 18; D. 18, 1, 8) 
TIL. Robbery. Actio Vi Bonorum Raptorum. 


The actro vi bonorum raptorum if brought within a year is for fourfold, 
after a year for the direct loss only. And this action is available even if 
the robber has taken but one thing, and that the most trifling. The fourfold 
claim, however, is not wholly penal; for it includes beside the penalty the 
recovery of the thing taken, just as in the actio furti manifest: of which we 
have spoken. In the fourfold amount, then, the recovery of the thing is 
included, so that the penalty is threefold, and that whether the robber is 
arrested in his wrong-doing or not. For it is absurd that a robber by force 
should get off more lightly than a thief by stealth. (J. 4, 2. pr.) 


It must also be remembered that a robber is necessarily a manifest thief, because 
the exercise of violence implies resistance. (D. 47, 2, 80, 3.) 


IV. Damages. Damnum injuria. 
This action may be brought alternately with a criminal prosecution. 


It is open to him whose slave has been killed both to proceed at private 
law for the damage done (under the /ex Agurfia), and to charge the slayer 
with a capital crime. (J. 4, 3, 2113 G. 3, 213.) 


1. The measure of damager. 
lst Chapter of the lex Aquilia. 


These words in the statute, “the highest value he bore within a year,” 
mean, that if anyone kills a slave of yours that at the time limps or is 
blind of an eye, or maimed, but within a year of his death was sound and 
valuable, then the slayer is bound to pay not the value at the time, but the 
highest value the slave bore within the year preceding. And so one is 
liable not merely for the loss he has inflicted, but sometimes for far more. 
And on this ground it is believed that the action under this statute is penal. 
It is agreed, therefore, that it cannot pass so as to be brought against his 
heir. It would, however, have passed if damages were never given beyond 
the actual loss. (J. 4, 3,9; G. 3, 214.) 


8d Chapter of the lex Aquilia. 


It is manifest that, as under the first chapter, a man is liable if by his 
dolus or culpa a man or a fourfooted beast is killed; so under this chapter 
he is liable for all other damage caused by his do/us or culpa. (J. 4, 3, 14.) 

But under thi¢ chapter the amount of damage in which the wrongdoer is 
condemned, is the value within the last thirty days, not within a year. And 
even the word “highest” is not added. [Some writers, therefore, of the 
opposite school, have thought that, in so far as relates to the last thirty 
days, the Pretor was free to insert in the formuda the day on which the 
thing was of most value, or another on which it was of less.] But Sabinus 
rightly decided that the damages must be reckoned just as if here too the 


word “highest” had: been added.’ For the flawgivers] Roman’ commons; 
who on the proposal of the tribune Aquilius passed this statute, contested 
themselves with using the word in the first part. (Je 4) 253 G. 3,218) 


Common to both chapters ; remote damages. 


It has been decided, not by the express wording of the statute, but as a 
matter of interprétation, that the judge must reckon, as we have said, not the 
mere value of the body that is cut off, but further, all the damage over and 
above that is done you by the cutting off of that body. 

[If by the killing of another’s slave the master suffers damage greater than 
the price of the slave, that too is reckoned. ] 

If, for instance, some one appoints your slave his heir, and before the 
slave enters, by your orders, on the inheritance, he is killed ; then it is 
agreed that in reckoning the damage the loss of the inheritance must be 
taken into account. 

And, again, if one of a pair of mules or of a team of four horses, or one 
of twins, is killed, or one slave out of a band of comedians or singers, the 
reckoning includes not only the person killed, but in addition the deprecia- 
tion in value of the rest. (J. 4, 3, 10; G. 3, 212.) 


The Meascre or Damaces is the loss sustained by the negligence or wrongful 
act of defendant (quanti interfutt non esse occisum), (D. 9, 2, 21, 2.) 

A slave whom his owner is bound under a penalty to give to a purchaser is killed. 
This penalty is the measure of loss, if the slave is wrongfully killed before the day he 
is to be delivered. (D. 9, 2, 22, pr.) 

A slave has committed great fraud in his accounts with his master, and the master 
intends to put him to the torture to discover his accomplices. Before doing so, how- 
ever, the slave is killed. The measure of damuges is the value of the discovery to be 
made by the torture of the slave, and not merely the market value of the slave, (D. 
9, 2, 23, 4.) 

The damage must, however, be certain. Thus the measure of damages in destroy: 
ing nets is not the possible capture of fish, but merely the value of the nets ; because 
that is the only quantity capable of being determined. (D. 9, 2, 29, 3.) 

A pretium affectionis was not recognised. Thus, if the slave killed he ppened to he 
@ natural son of his owner, no increase of damages could be obtained. (Pretia rerum 
non ex affectione, nec utilitate sinyulorum, sed communiter fungi.) (D. 9, 2, 33, pr.) 

2. A defendant denying his liability was subject to a penalty of double damages. 
(D. 9, 2, 23, 10; C. 3, 35, 4.) 

3. The action is given to, but not against, the heirs, unless in so far as the heir of 
the defendant has been enriched by the wrongful act or negligence. (D. 9, 2, 28, 8.) 

Second, Duties in respect of self-moving things (res se moventes). 

I. Pauperies. The actio de pauperie is noxal (nozalie actio) ; that is, it imposes 
an alternative duty on the owner of cattle that has done damage either to surrender 
the animals or pay the damage. It dates from the XII Tables. The action lics only 
against the owner (dominus), and may be brought, not only by the owner of the thing 
injured, but by the borrower of it, or other persons interested in it. (D. 9, 1, 2, pr.) It 
is given to the heirs of the injured party, and also against the heir? of the owner of the 
animal that did the injury, if they are owners by right of succession. (D. 9, 1, 1, 17.) 

If the defendant in an action de pauperie denies the ownership, and it is proved 
against him, he must pay the full amount of the damage, and cannot escape by the _ 
surrender of the animal. (D. 9, 1, 1, 15.) 

IL The action for double penalties on the edict of the Aidiles being penal could 
be brought by the heirs of the sufferer, but not against the heirs of the wrongdoer. 
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Third, Protection of rights to immoveables (res immobiles). 
L Actio de termino moto. 
1. The penalty was 50 aurci for each stone removed, and went to the fiseus. 
2. The action was popularis ; i.e., any one could bring the action, whether 
the person injured or not. 


II. Ejectment by force. Interdict de vi et viarmata. (D. 43, 16.) 

What penal actions were to moveables, interdicts were to immovtables. The differ- 
ence in the remedy arises from the difference in the thing. Moveables can be furtively 
abstracted ; immoveables hardly, except by removing landmarks. The interdict by 
which possession was restored to a person that had been disturbed by force, served the 
same purpose as the action vi bonorum raptorum for the robbery of moveables. In 
the case of land, the effect of violence is siinply to remove the possessor, not to take 
away the land. That can always be found, and is beyond the reach of the robber. 
Hence, whil« in robbery the law regards the act of violence as having accomplished its 
object, and as beyond recall, and attempts only to apply a very strong motive to all men 
to refrain from the like acts, in the violent dispossession of immoveables it keeps less 
in view the punishment of the wrongdoers than the restitution of the porsessor. It 
proceeds not by penal actions, but by supplying a complete remedy to the sufferer. 

1. The object of the interdict is restitution of the possessor ; that the dufendant 
shall peaceably suffer the possessor to resume possession, (D. 43,16, 1,42.) If the 
defendant has himself lust possession, he is condemned to pay a sum compensating the 
possessor for his loss. (D. 43, 16,15; D. 43, 16,1,42.) Althcugh the interdict is 
primarily applicable only to immoveables, yet, if restitution is ordered, it will include 
all the moveables on the land at the time of ejectment, (D. 43, 16, 1, 32-33.) The 
dispossessor is also compelled to restore the fruits he has, or ought to have, gathered. 
(D. 43, 16, 1, 40-41.) 

2. The interdict may be brought by the heirs of the person ejected (D. 43, 16, 1, 
44), but not against the heirs of the dispossessor. The remedy against them is au actio 
wm factum for the restitution only of what had fallen into their possession. (D. 43, 16, 
1,48; D. 43, 16, 3, 18.) 

8. The interdict de vi cottidiana must be brought within a year from the ejectment 
(D. 43,16, 1, 39; C. 8, 4,2); but by a constitution of Constantine the time did not 
run against those who were absent. (C. 8, 5, 1.) 

The interdict de ri armata could be brought at any time. (Cic. ad Fam. 15, 16.) 

Justinian put both on this footing: that both interdicts should be given with all 
their consequences within the year ; and after the year, only for that which came to 
the hands of the person who resisted the restoration of the possessor. 

III. Offences against the use of an immoveable. 

1, Actio arborum furtim cacsarum, 

1°. Penalty. The XII Tubles imposed a penalty of 25 asses for each tree. This 
fell into disuse, and its place was taken by the edict giving a penalty of double the 
damage sustained (D. 47, 7, 7, 7); &.¢., double the loss that the damage causes the 
owner (quanti domins intersit non laedi), including, thorefore, more than the mere value 
of the trecs destroyed. (D. 47, 7, 8, pr.) 

2°. Like all penal actions, it could be brought by, but not against, the heir. (D. 
47, 7, 7, 6.) 

3°. If there were more than one person concerned in the mischief, each must pay 
double the damage. (D. 47, 7, 6, pr.) 

4°. This action was concurrent with (1) actio damné tnyuria ; (2) tho interdict guod 
wi aut clam (D. 47, 7, 11); and (3) if the trees were eut down, lucri factendi causa, 
the e:tio furti could be brought. (D. 47, 7, 8, 2.) 

2. Actio legis Aguiliae—oould bo bruught for injury to immoveables as weil as to 
moveabdles, - 
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8. The special remedy, however, for that purpose, was the interdict gued vi aut clam. 

1°. The object of the interdict was restitutory. The wrongdoer was bound not only 
to permit the old status to be restored, but to pay the expense of doing so, and could 
be condemned in a sum compensating the sufferer for the wrong done. (D. 43, 24, 
15, 7.) If the wrongdoer is not in possession, he is liable for the expense; if the 
person who is in possession was not the wrongdoer, then he is bound only to suffer 
restitution, not alswto defray the cost. (D. 43, 24, 16, 2 ) 

2°. The interdict could be brought not only by the owner, but by anyone that had 
an interest in preventing the objectionable acts. (D. 43, 24, 11,14; D. 43, 24, 16, pr.) 

3°. It could be brought by the heir, and against the heir to the extent of what was 
in his power toremedy. (D. 43, 24, 15, 3.) 

4°. The interdict was only for one year (D. 43, 24, 15,3) ; but the time did not run 
against minors, or those absent on the service of the State. (UL. 43, 24, 15, 6.) 

4. Interdict wtt possidetis, 

This interdict will be described in the proper place (possessio) ; but here it may be 
referred to as occasionally employed in repelling attempts to interfere with an owner 
or possessor in the free use of his land. (D. 43, 17, 3, 4.) 

IV. Wrongs by adjvining proprietors. 

1. Interdict de arboribus caedendis.—The object of this interdict is to compel the 
owner of trees overhanging his neighbour’s land to cut them down, or to permit bim 
to cut them down. (D. 43, 27, 1, 2.) 

2. Interdict de glande legenda.—The object was to compel the owner of adjoining 
land to permit his neighbour to enter every third day and collect fruits falling on it. 

8. Actio aquae pluvine arcendae.—This action is not in rem but in personam, againat 
him that has made any construction that threatens damage to his neighbour in respect 
of rain water. (D. 39, 3, 6,53; D. 89, 3, 1, 1.) 

It could be brought only by the owner of the injured Jand, and only against the 
owner of the land from which the damage issued. (D. 39, 3, 3, 4.) If a tenant 
committed the wrong, the remedy against him is the interdict quod vi aut clam. 
(D. 39, 3, 5.) But a utilise actio (aquae pluviae arcendae) was given to and against 
the usufructuary and the emphyteuta. (D. 39, 3, 23, 1; D. 39, 3, 22, pr.; D. 
$9, 3, 22, 2.) 

If the owner has done the wrong, he must undo it at his own expense: if he has 
not wilfully done it, he must permit the injured person to remove the grievance. (D. 
39, 3, 6, 7.) The defendant is only answerable for damage accruing after the lis 
contestata, not before; the proper remedy in that case being the interdict quor 
viaut clam. (D. 89,3 6,6; D. 39, 8, 6,8; D. 39, 3, 14, 3.) 

The heir of the wrongdoer may be sued. (D. 39, 3, 6, 7.) 

sp. Remepizs For Investitive, TeRaxsvestTiTive, Divestitrve Facrs. 

I. Vindicatio. 

Hitherto, in the remedies that have been enumerated, it has been assumed that 
there was no dispute as to ownership ; that being admitted, the only question was 
by what means the undoubted owner could assert his rights against those that 
infringed them, but without setting up a rival title of their own. We now come 
to the action in which the question of ownership itself could be tried; when the 
point to be determined is simply which of two or more claimgntse is the owner 
of the property in dispute. In this controversy the real issue raised wes whether 
em investitive or transvestitive fact existed in favour of the claimant ; and thus we 
have to examine the means by which an investitive or transvestitive fact was 
established in law. 

The vindicatio was the same whether it applied to moveables or immoveables (D. 
6, 1, 1, 1); but it was not the proper remedy for the recovery of of persons 
under the potestas (D. 6, 1, 1, 2); nor did it apply to disputes concerning sacrwl 
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or religious places (D. 6, 1, 28, 1); nor to those other forms of ownership ‘that 
have been described with their appropriate remedies. 

' 1, Only the owner (dominus) can bring the vindicatio. (D. 6, 1, 28, pr.) The 
person invested with the ownership may bring the vindicatio, although by a condition 
annexed to the investitive fact he is liable to be divested of it at a future time. (D. 
6,1, 41, pr.; D. 6, 1, 66; D. 50, 17, 2065.) 

A person not actually invested with the ownership, although he is in a position to 
demand investiture, cannot bring the vindicatio. Thus « purchaser, before the article 
bought has been actually delivered to him, is confined to his action against the vendor, 
and cannot by vindicatio recover the thing itself. (D. 6,1, 50, pr.) 

2. Only the person in possession of the thing sued for is the proper defendant 
in a vindicatio. (C. 3, 19, 1.) Im this instance the word possessor is used in its 
largest signification, including not only such a possessor as could protect himself by 
interdict, but anyone that had physical control over the thing, and could restore it. 
(D. 6, 1,9.) To prevent injustice, by the setting up of a sham possessor to defeat 
the true owner, special precautions were required by a constitution of Constantine 
in the case of immoveables. If the possessur of an imimoveable were not the true 
owner, he ought at once to state in court the name of the real owner ; whether such 
owner lived in the same city, or in the country, or in another province. The pos- 
sessor is thereupon regarded as out of the suit, and the owner is, within a time to be 
named by the judge, to be summoned to appear; and if he fails, the plaintiff is to be 
put in possession — roserving, however, leave to an absent owner to reopen the 
question. (C. 3, 19, 2.) 

A posseasor, who handed over the property to another to avoid judgment, was 
regarded as still in possession, because, to use the quaint phrasevlogy of Paul, the 
fraud is tantamount to possession (pro possessione dolus est), (D. 50,17, 131.) A 
possessor is also responsible if he has lost the thing, not intentionally, but through 
negligence ; thus, if he has sent a ship to sea insufficiently equipped, and it is wrecked. 
(D. 6, 1, 36, 1.) 

8. Where must the vindicatio be brought? Generally speaking, an action must 
be brought within the jurisdiction in which the defendant lives (Actor rei forum, sive 
im rem, sive in personam sit actio, sequitur) (C. 3, 19, 3); but in actions in rem 
the action was required to be brought in the place where the property was situated. 
(C. 3, 19, 3.) 

4. Steps preliminary to the suit. 

Anciently, the elaborate introduction of the sacramentum prefaced every suit for 
ownership, but that fell into disuse ; aud indeed, in later times, the vindicatio itself 
was very much thrust into the background. The history of this point cannot well be 
understood until the history of possessio is examined ; but the following facts may be 
here noted. The burden of proof rested upon the claimant ( petitor) ; the defendant 
was not bound to show that he had any title whatever. (C. 3, 31, 11.) The defendant 
had therefore an enormous advantage, because, unless the petitor conclusively estab- 
lished his right, he lost his action. Possession was thus made worth, if not nine, at 
all events a considerable number of points of the law. The contest then began for 
the possession. The owner tried by means of an interdict to regain possession ; and 
if he succeeded in that step, he seldom required to do anything more. It was only 
when the owner kad neglected his claim, or for any other reason could not demand 
an interdict, that he was obliged to appear as claimant (petitor) in the vindicatio. 
(D. 6,1, 24.) Now, what the interdict was to immoveables, that the actio ad exhi- 
dendum was to moveables, The purport of this action was simply to have the 
property in dispute produced in court ; but as no one could succeed in that who could 
not show some interest in the property, the question of ownership was virtually 
raised, and often practically decided, in the preliminary action. Such was not its 
ostensible object, for in reality the actio ed exhibendum was only a personal action, 
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not an action in rem (D. 10, 4, 8, 8); buat it was a preliminary that often rendered 
it unnecessary to take any further steps. 

In an actio ad exhibendum (for production) it is not enough for the 
defendant to produce the object, but he needs must produce also all that 
appertains to it (cavsa ret). In fact the plaintiff must have it in the 
same condition as he would have had, if the thing had been produced 
and handed to him when first he brought the actio a cxhtbendum. And, 
therefore, if by means of the delays between, the possessor has acquired the 
thing by usucupio, yet none the less he shall be condemned to restore it. 
And, besides, the judge ought to take account of the fruits yielded during 
the interval—during the time, that is, between the plaintiff's receiving leave 
to go before a judge and the giving of the decision. If, however, the 
defendant denies that he can produce the thing at present, and asks time to 
do so, and that seemingly not with intent to hinder justice, then time ought 
to be given him ; provided always that he gives security that he will make 
restitution. But if he neither produces the thing at once in obedience to 
the order of the judge, nor gives security that he will do so hereafter, then 
he must be condemned to pay a sum representing the plaintiff’s interest in 
having the thing produced from the very first. (J. 4, 175 3.) 

5. The judgment.—The chief object of the vindicatio was the restitution of property 
to the owner. If the possessor refuses to deliver up the property when judgment ls 
given against him, the successful litigant will be putin possession by force (manu 
militari). If the possessor has fraudulently given up the thing to another, and is 
therefore unable to restore it, he is condemned in a sum which is fixed by the oath of 
the demandant ( petitor) ; if he is unable to give it up from causes other than fraud, he 
is condemned in a sum fixed by the judge. This general rule prevails in every form 
of action when the object is restitution. (D. 6, 1, 68.) 

Several other ends might be accomplished by the judgment. Thus, if the possessor 
had injured the property, he was amenable to the lex Aquilia; but if the demandant 
chose, he might have the damage included in the judgment on surrendering his right 
to sue under the ler Aquilia. (D. 6,1, 13; D. 6, 1,14.) When o@ slave had been 
beaten, the same alternative was presented with the actio injuriarum. (D. 6,1, 15, pr.) 

Fructus, Causa, Instrumentum.—The most important addition to the judgment in 
a vindicatio was the restitution of the fruits, produce, or other accessories accruing to 
the property during the time it remained with the posseasur. Hence it occasionally 
happened that, even when the property had perished, judgment in a vindicatio could 
be given on account of the fruits or produce. (D. 6, 1, 16, pr.) 

Fructus was used in an extended sense, like glans. Glans properly is an acorn, but 
it was used as a name for every sort of fruit growing on plants, shrubs, or trees. (D. 
50, 16, 236, 1.) So fructus was employed to signify not only fruits in general, but 
mineral produce and the young of animals. (D. 50, 16,77.) Itincludes also ( fructus 
civiles) the rents of houses. (D. 22, 1, 36.) Usury was not considered the fructus 
of money lent, because it did not arise from the muncy itself, but from a special 
agreement. (D. 50, 16, 121.) 

Causa includes the offspring of a female slave, which, out of reapect for humanity, 
was not treated as fructus. It applied also to any actions accruing*%to the owner of the 
alave, as an actio legis Aquiltae, for damage done to the slave. (D. 6, 1,17,1.) In 
the same manner, an inberitance or legacy given to a slave was considered causa. (D. 
6, 1, 20.) 

Instrumentum.— The instrumentum of « house is contrasted with ornament : it does 
not form part of a house, but is added to it by way of protection, chicfly from fire and 
tempest. (D. 83, 7, 12,16.) The instrumentum of a farm is the implements required 
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for obtaining and preserving the produce. (D. 33, 7,8, pr.) Instrumentum is distin- 
guished from pars fundi, because not affixed to the soil, (D. 19,1, 17, pr.) In suing 
for a ship it was necessary to demand separately ite armamenta, rigging, tackle, anchors, 
ship’s buata, etc. (D. 6, 1, 8, 1.) 

To what extent then must the possessor restore not only the thing, but its fructus 
causa, and instrumentum? The answer depends upon a distinction that has already 
been explained in its bearings on accessio and usucapio; namely, that between a bona 
fide and mala fide ponsessor. The mala fide possessor is bound to restore the thing 
with all ita fructus, etc. ; and not merely the fructus he haa actually gathered, but what 
the owner could have enjoyed had he been suffered to possess his own. (D. 6,1, 62,1.) 
The bona file possessor is bound to restore all the produce in the same manner from 
the time of the itis contestatio ; but before that time only those in existence, which have 
not been acquired by him by usucapio. (C. 3, 32, 22.) The usucapio runs from the 
moment the fructus are separated from the soil. (D. 41, 1, 48, pr.) 


And if the action is in rem, the duty of the judge is, if he decides against 
the plaintiff, to acquit the possessor ; but if against the possessor, to order 
him to restore the object in dispute and its fruits as well. If, however, the 
possessor affirms that he cannot restore it then, and asks for time to do so, 
seemingly with no intent to hinder justice, then the favour should be granted 
him ; provided always that he gives security both by himself and by a surety 
for the value of the object in dispute (/:¢2s estimatio) if he does not restore 
it within the time given him. If it is an inheritance that is claimed, the 
samc rules in regard to fruits are observed as those that come in, as we have 
said, in claims for single objects. Those fruits that by his own neglect (cu/pa) 
the possessor has not gathered, are treated pretty much the same in both 
forms of action, if the possessor was a robber. If, however, he was in 
possession in good faith, no account is taken of those that are consumed or 
ungathered. But account is taken from the date on which the claim first 
was made of those that by the possessor’s neglect either were not gathered, 
or were gathered and consumed. (J. 4, 17, 2.) 


On the other hand, the defeated possessor had claims upon the petitor. 


If a man buys a farm in good faith from one that is not the owner, 
believing him to be the owner, or receives it from him in like good faith as 
a gift, or on some other lawful ground, it is decided by natural reason that 
the fruits he has reaped shall be his in return for his tillage and care. And, 
therefore, if the true owner afterwards comes forward and claims the farm, 
he can bring no action for the fruits the possessor has consumed. But if 
the possessor knew the farm to be another's, no such favour is granted him, 
And so he is forced to restore not only the farm, but the fruits as well, even 
though they have been consumed. (J. 2, 1, 35.) 


As might be expected, least indulgence was shown to a mala fide possessor. He could 
demand a set-off only for necessary expenses (impensae necessariae) ; as regards «utiles 
empensae, he could carry off only what might be taken away without leaving the property 
worse than he fourd it. (C. 8, 32, 5.) The bona fide possessor cannot sue the petitos 
for even necessary expenditure, but he can resist ejectment by exceptio doli mali until 
his claim is met. (D. 6, 1, 48.) If the possessor has had to pay damages for a 
wrong done by the slave whom he must restore, he must have the amount repaid him. 
When he has built on the land from which he is to be ejected, the petitor had the 
option of allowing him to remove the building instead of giving compensation. (D. 
6, 1, 27,5; G3, 
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A has impradently bought land belonging to B, and has built apon it or sown it. 
A isevicted at the suit of B. What ought to be done with the improvements? If B 
would have done the same thing if in possession, he ought to pay to the extent to 
which A has improved the land. If, however, B is poor, and would be deprived of 
his ancestral property if he had to pay A out in full, then A shall have power to carry 
away only in so far as he does not injure the land; and even B may in certain cases 
be allowed to retajn the things for what it would be worth to A to carry them off. If, 
again, B were trying to recover the property to sell it, he must pay the full value of 
the improvements. (D. 6, 1, 33.) 

6. Costs. 

By the XII Tables,' if the possessor failed, he must pay double the produce. 
This lasted up to a.p. 309; and we learn from a constitution of Valentinian and 
Valens (C. Th. 4, 18, 1), that the possessor had to pay double fructus, in addition to 
the regular costs of suit, if he were evicted by the judgment. This constitution is not 
contained in the Code of Justinian, and we may, therefure, take it that in his time the 
double penalty had fallen into disuse. 


In the actio fintum recundorum the judex ought to look narrowly whether 
any award is needful. In one case, certainly, it is needful, if it is more con- 
venient that the fields be marked out by clearer bounds than they have been 
marked with of old. Then some part of one man’s land must be awarded to 
the owner of the other land; and in this case it follows that the latter ought 
to be condemned to pay to the former a fixed sum of money. And there 
is another ground for condemning a man in this proceeding ; namely, if, as 
may happen, he has wilfully done some wrongful act in regard to the bounds 
~—stolen the boundary-stones, for instance, or cut down the boundary-trees. 
And obstinate contempt of court (coz/umacta) too is a ground of condemna- 
tion in this proceeding, as when the judex orders the lands to be measured, 
and the owner does not allow this to be done. (J. 4, 17, 6.) 


JOINT-OWNERSHIP (Con DoMINIUM). 


DEFINITION. 


Joint-ownership exists when more than one person has an 
interest as owner in any undivided thing. The owners are 
entitled in common to the produce of the property, and must 
in common defray the necessary expenses. 


And again, if something belongs to several persons (not partners) in 
common ; if it has been, for instance, bequeathed or given to them equally ; 
and if one of them is liable to a proceeding communi dividundo on the part 
of the other, because he alone has enjoyed the fruits of that thing, or because 
his fellow-owner has alone spent what was needful upon it, then he cannot 
be said to be subject to an odligatio ex contractu, for no Gntract was made 
between them ; and because he is not liable ex maleficio, he is liable guast 
ex contractu. (J. 3.27) 3-) 





1 (Si vindiciam falsam tultt, si velit is... . tor arlitros tris dato, eorum arbitrio 
« «oo fructus duplione damnum decidito.) 
Y 
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RIGHTS AND DUTIES. 


A. Rights of Co-owners. 

1. The co-owners are entitled to the produce according to 
their shares. (D.10,2, 56.) The mode of enjoying the produce 
may be determined by agreement between the parties, thus— 
that each shall have the fruits in alternate years. (D. 10, 
8, 23.) 

2. Each owner is entitled to alienate his undivided share 
(C. 8, 37, 2); aud, upon his death, it descends to his heirs, 
(D. 10, 3, 4, 3.) 

B. Duties of Co-owners. 

1, It is the duty of the joint-owners to defray their share of 
the expense incurred by any one of them on behalf of the joint- 
property, and also to exonerate a joint-owner from any liability 
he has incurred. (D. 10, 3, 4,3; D. 10, 3,15.) This includes 
all expenditure from the date that the property was held in 
common (D. 10, 3, 4, 3), up to the time that judgment is given 
in a suit fur partition. (D. 10, 3, 6, 3.) 

One of two joint-owners (brothers), for his own better accommodation, adds a 
new wing to the family mansion. This comes under the head of ornamental ex- 
penditure (voluptariae impensae), and cannot be recovered. (D. 3, 5, 27, pr.) 

A and B are co-owners of arlave. A releases the slave from pawn. The slave 
dies. A can require 3 to share the expense of releasing the slave. (D. 10, 2, 31.) 

A and B are co-owners of a slave; and A, being sued in an action de peculio, is 
compelled to pay a debt contracted by the slave. B must pay his share of that sum. 
(D. 10, 8, 8, 4.) 

A and B are co-owners of a farm; A thinks that C is his co-owner. A spends 
money on the farm for necessary and beneficial purposes. Can he sue B to compel 
him to pay his share? Yes, because he acted as as partner, although he was mistaken 
in the person, (D. 10, 8, 6, pr. ; D. 10, 8, 29, pr.) But if A did not know that B was a 
partner, and thought himself sole owner, he could not afterwards sue B, for he did not 
intend to form an obligation with anyone (D. 10, 3, 14, pr.); but he could, as a 


bona fide posscssor, resiat eviction until he had received compensation for his outlay. 
(D. 10, 8, 14,1; D. 10, 3, 6, 2.) 


2. Each co-owner must share in the loss caused by a slave or 
animal held in common. If a slave held in common steals 
from one of the owners, or injures his separate property, the 
other owners must share in the loss, or surrender their share 
in the slave. If the co-owners have sold their share the pur- 
chaser is responsible, because the remedy follows the slave 
(actio noralis caput sequitur) ; and so, if the slave is dead, there 
is no redress at all. (D. 47, 2, 61, pr.) 

3. Each co-owner is bound to take the same care of the 
common property that he does of his own, and must make good 


JOINT-OWNERS. 339 


all loss sustained by his default to the co-owners in proportion 
to their shares. (D. 10, 3, 8,2; D. 10, 2, 25,16; D. 10, 3, 20.) 
A co-owner is not responsible, however, for more than the actual 
loss sustained ; he is not subjected to any penalty, as under the 
Aquilian law. (D.10, 2, 17.) In like manner, the heir of an 
owner is liable for all damage done by his ancestor, although 
he would not be responsible under the Aquilian law. (D. 10, 
3,10,pr.) The reason is that he is not subject to penal damages, 
but only to such as equity requires. 

INVESTITIVE Facts.—1. By agreement between two or more 
persons forming a partnership (soctetus) ; in this case actual 
delivery of the property is not necessary. 

2. By legacy of a thing to two or more persons, or by gift 
or other mode independent of the agreement of the co-owners. 
(D. 10, 3, 2, pr.) 

It was unnecessary that the parties should obtain the pro- 
perty at the same time, or in the same right. Thus, when a 
partner sells his share, the buyer becomes a co-owner with the 
former partner ; and so when a co-owner dies, and is succeeded 
by his heir. (C. 3, 37, 2; D. 10, 2, 48.) 

DIVESTITIVE Facts—1. Release. If a co-owner agrees to 
refrain from demanding his share, the joint-ownership is at an 
end. (D. 10, 3, 14, 4.) 

2. Voluntary division. If the co-owners are not minors, 
they may divide the property, in the usual mode, by delivery 
of possession. (C. 3, 38, 8.) Writing was not required. (C. 8, 
36, 12; C. 3, 37, 4.) A voluntary division might tuke place, 
even after an application for a judicial partition. (D. 10, 2, 
57.) 

3. Judicial partition. Any co-owner had aright to a judicial 
partition. (D.10, 3, 29,1; D. 10, 3, 8, pr.; C. 3, 37,5.) An 
agreement that the property should not be divided for a 
certain time delayed the application, but an agreement that 
the property should remain for ever undivided was void. 
(D. 10, 3, 14,2.) The judge had perfect freedom in the mode 
of division, but was bound to make such a division as the 
co-owners desired, or was most expedient for all. (D. 10, 3, 
21; C. 3, 37, 1.) 


The steps are the same if the actio communi dividundo is brought in 
regard to more things than one. For if it is brought in regard to some one 
thing—a field, for instance—if that field can be conveniently divided, a part 
ought to be adjudged to each ; and if one man’s part seems unfairly large 
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he ought to be condemned in turn to pay a fixed sum of money to the other. 
But if it cannot be easily divided—if it is a slave, perhaps, or a mule, that 
isthe object of the action—then it must be adjudged entire to one, and he 
must be condemned to pay the other a fixed sum of money. (J. 4, 17; 5-) 


The judge could give the land to one, and a usufruct of it to 
the other (D. 10, 2, 16,1; Frag. Vat. 47 ); also, he could impose 
a servitude upon one portion of the divided land in favour of 
another. (D. 10, 2, 22,3; D. 10, 3, 18.) 


And in those proceedings whatever is adjudged to anyone becomes at 
once the property of him to whom it is adjudged. (J. 4,17, 7.) 


But the partics must guarantee each other against eviction 
(D. 10, 3, 10, 2); they were in fact regarded as reciprocally 
vendors and purchasers, each a purchaser of his own share, and 
a vendor of all the other shares. (C. 3, 36, 14; C. 3, 38, 1.) 


Remepy. Actio communi dividundo. 

This action might be brought, during the continuance of the joint-ownership, to 
enforce the duties of the co-owners, a8 well as to obtain a judicial partition. (D. 10, 
$,14,1; D. 10,8, 23; 1. 10, 3, 6,1; D. 10, 3, 11.) 

1. The plaintiff and defendant are not distinguished in this suit very easily, as all 
have the same interest. In one sense all parties are at once plaintiffa (actores) and 
defendants (rei) (D. 10, 2, 2, 3) but in a special sense, the person that demands the 
judicial partition may be called plaintiff (actor). (D. 10, 8, 2, 1.) 

2. ‘The action may be brought more than once, so long as any of the joint-property 
is undivided. (1D. 10,3, 4, 2. 


Some actiones seemed to be mixed in character, being at once 2” rem and in 
personam. Such are the actio familiac erciscundae, open to co-heirs for the 
division of the inheritance ; communi dividundo, given as between those that 
for any reason have come to be joint-owners, and wish the property to be 
divided ; and fintum regundorum, an action between owners of adjoining 
lands. In all three proceedings the judge is allowed to adjudge the 
property to one of the parties in the action on fair and equal grounds; and 
if one man’s part seems too large, to condenin hii to pay in turn to the other 
a fixed sum of money. (J. 4, 6, 20.) 
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POSSESSION. 


DEFINITION. 


POSSESSION is the occupation of anything with the tntention 
of holding it as owner. 

Exceptions.—Two exceptions are recognised in the Digest— 
ptgnus and precarium. A mortgagee and a tenant at will have 
possession, although their interest necessarily excludes the 
notion of ownership.! 

Explanation —It is immaterial whether an occupier of a thing, 
who means to keep it as his own, believes himself to hold as 
owner (bona fides) or knows that he is not owner (mala: fides). The 
distinction between possession Jona fide and mala fide ix vital 
for usucapio (p. 268), but fur the purpose of possession, it 18 
irrelevant. 

A thing is said to be occupied or held (tenetur) when the 
occupier is in a position freely to deal with it. A captain 
occupies his ship, but not the ocean through which it passes. 

An occupier, if not also a possessor, had no legal remedy to 
protect him in his occupation. But an occupier, holding as 
owner, and, therefore, a possessor, was secured in his possession 
by interdicts, as effectually as if he were a true owner. ‘To 
obtain such protection, it was not necessary that the possessor 
should personally occupy or hold the thing; it was enough if 
the thing were occupied by his agent. 

In one case, however, a mere occupier was allowed one 
Interdict. A tenant of land, who, according to the definition 
of possession, could not possess, inasmuch as hfs intention was 
not to hold as owner, could, if evicted from his farm, bring the 
Interdict Quod vi aut clam to recover his crops; but not any 
other Interdict. (1). 43, 24, 12.) 





1 Licet enim juste possideant, non tamen opinione domini possident. (D. 9, 4, 22, 1.) 
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Subject to exceptions by no means inconsiderable, but not 
worthy of discussion in detail, the correct meaning of the 
Roman technical terms relative to the question of possession 1s 
as follows :— 

Mere occupation, not protected by Interdicts, was called 
Detentio, Naturalis Possessio or Custodia. For exceptions, see 
D. 43, 16, 1, 9-10. 

Possession fortified by Interdicts is called possessio simply, or 
possidere, without any qualifying adjective or adverb. For an 
exception, note missio in possessionem, and the text in D. 10, 4, 
8, 15. 

When possession is accompanied by Lona fides and the condi- 
tions requisite for usucapio, it is generally called civilis possessto. 
For an exception, see D. 4], 2, 24. 


RIGHTS AND DUTIES. 


A possessor, so long as his possession continues, has the 
rights of an owner. Indeed, the very meaning of possession is 
that it secures, without title, the enjoyment of property. Soa 
possessor was liable, like an owner, to actiones novales, (D. 9, 
4,13; D.9,4, 11.) To this rule, however, pignus and precar- 
tum are exceptions. (D. 9, 4, 22, 1.) 

In the case of immoveables, the possessor had exactly the 
same remedies as the owner,—the Interdicts Unde vi and Quod 
vi aut clam. In the case of moveables, for theft or damage, a 
possessor was not altogether in so good a position as the 
owner, unless he possessed bona fide. (D. 9, 2, 11, 8.) The 
case of those peregrint that did not enjoy commercium with the 
Roman people, was met in the manner stated by Gaius in the 
following passage :— 

And again, an alien is by a fiction regarded as a Roman citizen, when he 
is plaintiff or defendant on some ground for which an action is established 
by our Statutes, provided only it is just that such an action should be ex- 
tended even to an alien. If, for instance, it is alleged that an alien has aided 
or been privy to a theft, and an action is brought against him, the formula is 
framed thus :—“ J.et there be a yucer. If it appears that Dio, a Greek, aided 
or was privy to the theft of a golden platter from Lucius Titius, and ought, 
on that account, if he were a Roman citizen, to be cast in damages as 
a thief,’ and so on. Again, if an alien brings an action for theft, he is by 
a fiction regarded as a Roman citizen. In like manner, also, if under the 
dex Aguttia an alien bring an action for damnum injuria, or if such an action 
is brought against him, then by the fiction that he is a Roman citizen a 
remedy is given. (G. 4, 37.) 
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The Statutes referred to, it is supposed, must in terms have been applicable only 
to citizens ; hence the necessity, if peregrini were to be protected in their property, 
for an extension of the actions in the manner stated by Gaius. 


ACQUISITION OF POSSESSION, 


Possession ‘involves a physical fact (corpus), and a mental 
State (animus). “ We gain possession with the body and mind, 
but not with the mind itself, nor with the body itself”! Let 
us examine first the nature of the physical fact required for 
possession. 


A. The Physical Fact (Corpua). 


The fundamental difference between a title to ownership and 
& possessory title, is that the former may be guined while 
absent, but the latter only in the presence of the object. To 
possess a thing, we must be able to deal with it and use it at 
pleasure. For this purpose actual contact with the object is 
unnecessary (non corpore et actu sed etiam oculis et affectu). 
(D. 41, 2,1, 21.) Many writers, prior to Savigny, felt so much 
difficulty in following out this idea, that they came to the con- 
clusion that an actual physical basis for possessory rights was 
not always required in the Roman law, but that, in some caser 
at least, its place might be taken by jictitious or symbolical pre- 
hension. Savigny has done good service in showing that the 
necessity for resorting to such legal fictions arises from piving, 
in the first instance, too narrow an interpretation to the physical 
basis of possession. 

The power of dealing with a thing at pleasure may be pre- 
vented by one of two causes—either by physical difficulties, 
or by the opposition of another's will, Thus, one living in 
England cannot occupy land or other objects in the heart of 
China or Africa, until by going to those countrics he has got 
over the obstacle of distance. [For the moment, we leave out 
of account the possibility of occnpying by an agent.] Again, 
to take an example from the Digest (D. 41, 2, 13, pr.), a ship 
carrying marble is wrecked in a river. Here the possession is 
lost ; for, unti! the owner has succeeded in raising the marble, 
the water interposes an insuperable obstacle to “his freely deal- 
ing with it. In the case of fera nature, other examples are 


given. 





* Apiscimur possessionem corpore et animo; neque per se animo, aut per 8 corpore, 
(D. 41, 2, 8, 1.) 
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But the opposition of another's will may as effectually pre- 
vent the power of dealing with an object, as an obstruction 
in nature, A man does not acquire the free power of dealing 
with an object, unless he has overcome the resistance of an 
opponent. 

In acquiring possession of objects not before owned or pos- 
seased by others, the question 1s whether the intending pos- 
sessor has so far overcome the physical difficulties as to be 
able freely to deal with the object. In this case, attention is 
principally fixed on the physical attitude of the claimant. But 
when it is a question of the transfer of possession, the chief, or 
rather the sole obstacle in the way of a new possessor is the 
will of the previous possessor. As soon as that is removed, 
there is practically no hindrance to the new possessor; and in 
this case, attention is fixed chiefly upon facts from which the 
intention of the previous possessor to go out and leave the 
thing to the occupation of the new possessor, may be with 
reasonable certainty inferred. Thus, in the case of delivery 
longa manu, it was held that the possession might be handed 
over, if the land was pointed out from a neighbouring height, 
although the new possessor had not actually set foot on the 
land. (D. 41, 2,18, 2.) The assumption is that the will of the 
previous possessor 18 the only hindrance to the change of pos- 
session, and when that obstacle 1s removed, the new possessor 
is as free to deal with the land as if he were actually walking 
on it. Such an assumption is justified by the ordinary experi- 
ence of life, and there is nothing in the transaction fairly to be 
called symbolical or fictitious. The change of possession is real 
and actual. 

Many of the difficulties that have surrounded the question of 
possession have arisen from treating occupation as an absolute 
quantity, while it is in reality a question of degree; and the 
determination of the quantum of power over a thing that will 
suffice to give the occupier possessory rights is more or less 
arbitrary. Thus, to take a simple instance, I have mislaid a 
book, and on searching cannot find it. Have I lost possession ? 
For the momen I have not the power of dealing with it; but 
for so slight a temporary hindrance I could scarcely be deprived 
of my possessory remedy, if I should discover the book in the 
hands of some one else. Something must turn upon the length 
of time that has elapsed since the book was lost, the place 
where it was last known to be, and the diligence of the searches 
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made for it. But there comes a point at which it must be held 
that the object is definitely lost, and its owner ceases to be 
possessor. 

The question of degree turns up in the case of land. I 
clearly occupy land upon which I stand, or which is in close 
proximity. To what extent upon the strength of my occupy- 
ing an acre may I claim possession over adjoining land? Ina 
settled country, this question does not present any legal diffi- 
culty, because possession occurs in cases where the land has 
previously been in the possession of another. The limit of the 
occupation is thus defined by the boundaries within which the 
previous possessor actually occupied the land. (1). 41, 2, 3, 1.) 
Thus the occupation of a small portion of land will prima facte 
establish « possessory right over a large estate, or, it may be, 
over hundreds of square miles. That is strictly in conformity 
with the definition of occupation, if we assume, in accordance 
with the fact, that, on such a transfer of possession, the old 
possessor gives only that land over which he has exercised 
undisputed power. Very different was the nature of the act of 
certain Europeans, who, on the first discovery of tho American 
continent, put up a flag on a few inches of soil, and, thereupon, 
supposing that they were acting upon a rule of law, tuok pos- 
session in the name of their sovereign of the whole continent. 
Such an extreme proceeding is a caricature of the Roman law, 
and is manifestly ridiculous ; but a real question remains, how far 
should the possession of such adventurers be admitted as good 
in law? The answer would depend on the extent to which 
they had made good their footing, and had, in fact, the power 
of dealing with the land,—manifestly a question of degree. A 
similar question arises with regard to the discovery of veins 
or beds of minerals. To what extent is a possessor of a part 
of a lode the possessor of the lode itself? Very difficult ques- 
tions of that kind may arise. When a conflict exists, a line 
must be drawn, but to some extent it must be an arbitrary 
line. 

I. Acquisition of possession in the case of things not betore 
owned (7s nullius) or possessed. . 

In such cases, to acquire possession is, at the same time, to 
acquire ownership. The examples are fully stated by Justinian 
and Gaius. 


Therefore all you take [a wild beast, a bird, or a fish, the moment it is 
taken, becomes yours, and] is understood to be yours so long as you guard 
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it and keep it in. But if it escapes your guard and regains its natural 
freedom it ceases to be yours, and becomes again the property of him that 
first seizes it. And its natural freedom is understood to be regained when it 
has either escaped from your sight, or, though it is still in view, is very hard 
to follow up. (J. 2,1, 12; G. 2, 67.) 

The question has been raised whether, if a wild beast be so wounded that 
it can be taken, it is to be understood at once to be yours. Some have 
decided that it is yours at once, and continues to be yours so long as you 
follow it up ; but that if you leave off following it up it ceases to be yours, 
and again becomes the property of him that first seizes it. Others think 

that it is yours only if you take it. And it is this latter opinion that we con- 
firm ; because many accidents often happen to hinder you from taking it. 
(J. 2, 1, 13.) 

In the case of animals that habitually go away and come back again 
[pigeons, for instance, and bees, and hinds, that habitually go to the 
woods and come hack again], the rule that is [handed down] approved is 
this,—that they are understood to be yours so long as they intend to return. 
For if they cease to intend to return they cease to be yours, and become the 
property of those that first seize them. And it is considered that they 
cease to intend to return when they cease from the habit of returning. 
(J- 2, 1,15; G. 2, 68.) 

Bees, too, are by nature wild. Therefore those that settle on your tree, 
before you hive them, are no more yours than birds that build their nest 
there. And so if any one else hives them he will be their owner. And the 
combs too, if they have made any, may be taken away by any one. But, of 
course, while they are still untouched, if you see in time any one entering 
your lands, you can lawfully stop him from entering. A swarm, again, that 
has flown away from your hive, is understood to be yours so long as it is in 
view, and is not hard to follow up. Otherwise it becomes the property of him 
that first seizes it. (J. 2, 1, 14.) 

Peacocks and pigeons also are wild by nature, and it does not matter 
that they are in the habit of flying away and flying back again—for bees 
too do the same ; and it is agreed that they are naturally wild. Deer, too, 
some people have so tame that they are in the habit of going to the woods 
and coming back again ; and yet that they are naturally wild no one denies. 
(J. 2, 1, 15.) 

Fowls and geese are not wild by nature ; and that we can understand 
from the very fact that there are other kinds of fowls and geese expressly 
called wild. And, therefore, if your geese or fowls are by an accident panic- 
struck and fly away ; even though they have escaped your view, wherever 
they may be, they are understood to be yours. And the man that, with an 
intention to make a gain of it, keeps those animals, is understood to be 
guilty of theft. (J. 2, 1, 16.) 


é 
Fish in the well of a boat are in possession, but fishes in ponds, where they re- 
tain their natural freedom, are not in possession. So wild animals in a park, retain- 


ing their uatural liberty, are not in the possession of the owner of the park. (D. 41, 
2, 8, 14.) 


IL Transfer of Possession (Traditio). 
The modes of transferring possession are cited here, but 
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must not be forgotten that in the later Roman law, such a 
transfer usually operated as a change of ownership. But in 
order to transfer ownership, possession must. first be tranaferred, 
and it is convenient here to indicate the several ways in which 
this might be done. 

1. The simplest case is where the possession arises from 
contact. 


A agrees to allow his friend B to take stoncs from his quarry. From the 
moment B eevers the stones from the rock, he acquires possession, and thereby 
ownership. A cannot prevent B from carrying away the stones thus severed, because 
B is the owner of the stones. (D. 39, 5, 6.) 


2. Deposit of a thing in a man’s house gave him possession. 
(D. 23, 3, 9,3; D. 47, 10, 5,2.) It was not necessary that the 
occupier of the house, or any one in it, should actually have 
touched the object. (D. 41, 2, 18, 2.) Of course, the occupier 
of the house must have the intention of possessing. Hero it 
is not necessary to suggest any symbolical or fictitious delivery. 
The occupier of a house has under his control whatever, to his 
knowledge, is in the house. This knowledge is necessary, for 
@ man cannot be said to have control of a thing of the exist- 
ence of which he is ignorant. The mere fact that a thing is 
in a man’s house does not of itself show that he is possessor 
of it; for if it is not within the man’s knowledge, he can have 
no contro] over it. 

3. Is the possessor of land, by that fact alone, also posses- 
sor of treasure that has been buried by another in the land? 
This question was resolved, though not without some differ- 
ence of opinion, in the negative, and it was held that the 
possessor of the land did not begin to possess the treasure 
until he had dug it up. (D. 10, 4, 15; D. 41, 2, 44, pr.) The 
reason is, that until the possessor of the lund has dug out the 
treasure, he has not got it under his custody or control, Even 
if he knew that treasure was in the soil, and desired to be 
considered owner of it, yet, inasmuch as be had not the physi- 
cal power of actually dealing with the treasure until he had 
dug it out, he was not a possessor. (D. 41, 2, 3, 3.) 

4. Delivery of the keys of a house. ° 


And, again, if a man sells valuables deposited in a warehouse, as soon 
as he delivers the keys of the warehouse to the buyer, he transfers the 
property in the valuables to the buyer. (J. 2, 1, 45.) 


The delivery of keys operated as a transfer of possession, not as a symbol of 
dominion, but because it gave the Luyer the means ef obtaining the custody of 


¢ 


goods, and at the same time deprived the vendor ef any power of further 
dealing with them. (D. 41, 1, 9, 6; D. 41, 2, 1, 21.) The delivery of keys had 
no other effect, (D. 18, 1, 74.) 


§. Delivery longa manu. 


Without any actual contact, a person acquired possession if 
the object were placed in his presence, with the intention that 
he should have possession. (D. 41,2,1,21.) It is assumed that 
there is no obstacle to his power over the object except the will 

of the previous possessor, and that is removed. 


A owes a sum of money, which, at B's request, he places before B, with the inten- 


tion of transferring the possession. B immediately, before taking it, possesses the 
money. (D. 46, 3, 79.) 


A sells an estate of land, and showing it to B from a neighbouring height, declares 


that he delivers free and undisturbed possession. This is a delivery of the land to B. 
(D. 41, 2, 18, 2.) 


6. Branding, or putting marks on an object. By putting 
marks upon logs of wood, the possession was transferred (D. 
18, 6, 14, 1); but the same result was not admitted if wine 
jars were marked. (D.18,6,1,2.) Putting marks is not a 
symbolical transfer, but proof of an actual transfer. Logs of 
wood could not be transferred by the hands of the vendor into 
the hands of the buyer; the only mode of transfer in such 
large objects was delivery longa manu. Upon such delivery it 

was usual for the purchaser to put his mark on the wood, and 
such marks were, therefore, evidence of the transfer. Butit was 
not usual to put marks on wine jars, and, therefore, the presence 


of marks did not create any presumption of fact that the 
possession had been transferred. 


An allegation in writing that a transfer had been effected was not conclusive. A 
makes a yift of land with slaves thereon to B, and declares in writing that he has 
delivered possession. In point of fact he had not. This does not transfer the pos- 
aession to B. But if B received one of the slaves included in the gift, and forthwith 


sent him to the lands, B acquired possession of the lands through the slave. (D. 41, 
2, 48.) 


B. The Intention (Animus) requisite for Possession. 


Mere occupation is not possession. T'o constitute possession, 
besides the ability freely to deal with a subject, there must be 
an intention to exclude all other persons. In the Roman law, 
even this was not enough; the intention must be to hold in 
ownership, and not for any interest in things falling short of 


ownership, A man holding as a tenant for years was not a 
possessor. 


. 4 person may occupy without any intention te possess. 
Thus, a guest admitted to one’s house or to one’s farm, has no 
possession ; for he has no intention of excluding the owner. 
(D. 41, 2, 41.) 

Usually the intention to possess coincided, in point of time, 
with the occupation, as in the ordinary case of delivery ; but 


that was not essential, and the occupation might begin with a 
different intention. 


Sometimes, too, without delivery, the bare wish of the owner is enough to 
transfer the property; as when a man lends it, or lets it out to you, or 
deposits it with you, and then sells it or gives it to you. For although it was 
not on that ground that he delivered it to you, yet by the very fact that he 
suffers it to become yours the property in it is at once acquired by you, just 
as if it had been delivered on that account. (J. 2, 1, 44.) 


This was called delivery brevi manu. 


RESTRAINTS ON ACQUISITION OF POSSESSION. 


A. In respect of Things. 


As arule what could not be the object of ownership could 
not be the object of possession. Thus res publica (D. 41, 2, 
30, 3), and res divini juris could not be possessed. (D. 41, 2, 
30, 1.) A free born man could not be the subject of possession, 
even although possession was said to be a res facti. (D. 41, 2, 
23, 2.) But the restrictions on ownership that sprung from the 
gus civile did not apply to possession; thus land out of Italy 
could not be held in dominio ex jure Quiritium, but it could be 
possessed. (Theoph. ad Inst. 2, 1, 40.) Whatever could be an 
object of property, according to the jus gentium, could be an 
object of possession. 


B. In respect of Persons. 


What has been said of things is true of persons. Those who 
cannot acquire as owners cannot acquire as possessors. Thus 
slaves and persons in potestate are subject to the same disabilities 
in respect of possession as of ownership. Madmen ( furiost) 
cannot acquire possession, owing to mental incapacity (D. 41, 
2, 1, 3), but for the same reason they cannot lese pussession, 
except by loss of occupation, as they are incapable of disclaiming 
possession. (D. 41,2, 27.) Pupilli could not acquire possession 
without the auctoritas of their tutors, unless they were old 
enough to understand the nature of the transaction. (D. 41, 2, 
$2, 2.) Again, juridical persuns (such as corporations, or & 
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hereditas jacens) could not acquire possession, because they 
had not any animus; but for convenience they were allowed 
to acquire possession by their agents. (D. 41, 2, 1, 22; 
D. 41, 2, 2.) 

But restrictions on ownership peculiar to the jus civile did 
not affect possession. eregrini could acquire possession, 
although, unless they had commercium, they could not acquire 
property by the investitive facts belonging to the jus ctvile. 
Again, by law gifts from husband to wife were invalid, yet 
property delivered to a wife as a gift by her husband was in 
her legal possession. (D. 41, 2, 1, 4.) 


Loss OF POSSESSION. 


Both occupation and tutention are necessary to constitute 
possession; it follows, therefore, that if either occupation or 
intention ceases, the possession is destroyed. Some texts 
appear to deny this inference, and in a constitution of Diocle- 
tian and Maximian (A.D. 290) it is broadly stated that although 
animus alone does not suffice to create possession, yet anunus 
alone is sufficient to keep it, once it is acquired. (C. 7, 32, 4.) 
But the example there given shows that such is not its true 
meaning. The case is put of a man who leaves his land 
uncultivated through fear. Time passes away, and from the 
same motive he does not return ; still he has not lost possession. 
But this case proves no more than that the law presumes iu 
favour of the continuance of a possession once begun, and 
that when no hostile occupant has entered on a deserted farm, 
the presumption of abandonment of possession, arising from 
neglect, is rebutted by proof that the occupier was deterred 
by fear, and had no intention of giving up possession. 


A. Loss of Possession (Corpore.) 


Two cases must be considered. Either the loss of occupation 
by the possessor is followed by the occupation of some one 
else, or it is not. 

I. Loss of eccupation:—The object not being occupied by 
anyone else, 

One continues to possess an object so long as one either has 
the custody of it, or is in a position to renew the custody at 
will (D. 41, 2, 8, 13), and so, in the case of a farm, so long as 
there is nu hostile occupant, the possessor, whu hus been 
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merely neglectful, may at any moment renew his occupation. 
If there is no physical obstruction in dealing with land, and 
no opposition from the will of a hostile occupier, there is no 
difficulty in presuming a continuance of the possession, un- 


less there is proof of an intention to give it up. (D. 43, 
16, 1, 25.) 


Cattle stray beyond the limits of their parture and cannot be found. The pos- 
session is lost, even although they do nut fall into anybody's possession. (D. 41, 2, 
8, 13.) 

A buries money for the purpose of concealment, on the occasion of his being 
obliged to leave his home, in a field belonging to BR. After some time he returns, 
but is unable to remember the exact spot where his buried treasure lies. Papinian 
decided that the possession was not lost by A nor acquired by B. He said mere 
defect of recollection of the exact spot where a thing was deposited ought not to deatroy 
possession, unless some one else finds the treasure. (D. 41, 2, 44, pr.) 

A has lost a gold chain ; he is unable to recollect whether in his own grounds or 
elsewhere. A has lost possession. (D. 41, 2, 25, pr.) Thedistinction between this 
case and the former seeins to be, that in the former the owner waa considered as 
knowing the place where he concealed hia money, but owing to forgetfulness, which 
might at any moment be removed, he was unable to point out the exact spot. There 
existed the hope that at any moment he might recover his recollection. But in this 
case, A had no clue to the place where he lust his chain, and, so far as it depended 
on his recollection, he would never recover it. 

Summer or winter pastures are left unoccupied during the respective parts of 
the year when they are not used. The absence of such use creates not even w alight 
presumption that the possessor intends to give up possession. The pastures continue 
to be in the occupation of the possessor. (D. 41, 2, 8, 11; D. 43, 16, 1, 25.) 


II. Loss of occupation—object occupied by hostile possessor. 


Possession was lost when the thing was occupied by any 
one with the intention of excluding the possessor. 


When # moveable was stolen, possession was lost by the possessor and acquired by 
the thief. (D. 41, 2, 15.) 

A person bound hand and font by trespassers on his own land, was held to be 
ejected, t.c., to have lost possession. (D. 43, 16, 1, 47.) 

Titius has gone from home leaving no one in charge of his house. During his 
absence Gaius enters, and on the return of Titius prevents him entering by threats of 
vivlence. Titius loses possession. (D. 43, 16, 1, 24.) But at what time is pus- 
session lost, whcn Gaius enters or Titius returns? Labeo and the older jurists said 
it was when Gaius entered, who consequently was said to have possession like s thief 
(clandestina possessio). Apparently this was the case provided fér by the interdict 
de clandestina possessione. (D. 19, 3, 7, 5.) But the necessity for that interdict 
disappeared, when it was held that posscesion was not lost, in the case stated, when 
Gaius entered, but only when Titius caine to knuw that he had entered, or rather was 
Tepelled by force on attempting to turn him out, or frum fear did not try to recover 
the ovcupation. (D. 41, 2, 18,3; D. 41, 2, 25,2; D. 41, 2, 8, 7-8; D. 41, 2, 46; 
D. 43, 16,5; D. 4, 2, 9, pr.) 
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B. Loss of Possession, animo. 


Usually an intention to give up possession was accompanied 
by the transfer of the occupation, as in traditio by a vendor to 
a buyer. Bunt the question of animus became very important, 
when it was doubtful whether the occupation continued. Thus 
to leave a farm uncultivated, with no one in charge, did not 
necessarily destroy the owner's possession, so long as no hostile 
occupant entered; but, if the neglect was prolonged, the pre- 
sumption arose that the owner intended to give up possession. 
(D. 41, 3, 37, 1.) 

A person might Jose possession by change of animus alone, 
while keeping the occupation. Thus, if a man resolves no 
longer to hold a thing as owner, he ceases to be possessor; but 
while he occupies it, no one else can acquire possession. (D. 
41, 2, 3,6.) Or, a man may resolve to hold not for himself, but 
on behalf of another, and thereby that other at once becomes 
possessor, (D. 41, 2, 18, pr.) This has been called by modern 
writers constitutum possessorium, and is the converse of delivery 
brevi manu. 


Seia made a gift of afarm to her step-daughter by letter, and stated that she would 
continue to occupy the farm as a tenant, paying a yearly rent. This was held to 
amount to a transfer of the possession, and therefore of the ownership, to the step- 
daughter ; because Seia ceased voluntarily to be a possessor, and accepted the place of 
a mere occupier. (D. 6, 1, 77.) 


ACQUISITION OF POSSESSION BY AGENTS. 


A. By persons not in the power of the possessor. 

A man acquired and retained possession, if he had the inten- 
tion to exercise rights of ownership in respect of the subject 
matter, although he did not himself occupy the thing, provided 
the occupier held on his behalf. 

A acquires possession of a moveable or immoveable, if the 
moveable or immoveable is occupied by B; if B and A both 
intend that A shall be the possessor, and B acts under the 
authority of A. (D. 41, 3,41; C. 7, 32,1.) If that authority 
was given before B entered into occupation, from the moment 
of B's entry A became possessor, even before he learned the 
fact of B’sentry. (D. 41,1, 13, pr.) If, however, B has not the 





nostro, corpore vel nostro vel alicno. (Paul Sent. 5, 2, 1.) 
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authority of A to enter, yet, if he holds for A, and A afterwards 
ratifies his act, from the moment of such ratification, A is 
possessor. (D. 41, 2, 42, 1.) 


B. By slaves and persons tn potestate. 


A slave, equally with a freeman, could occupy property 
with the intention of excluding all the world, and therefore, 
but for his disability to sue in court, he was truly a_pos- 
sessor. In the same way a slave might unite all the elements 
forming a legal contract, but he could not sue. He could 
have naturalis possessio and make a naturalis obliqatio. It will 
appear, hereafter, to what extent a master could enforce con- 
tracts made by the slave; at present we must inquire to what 
extent a master could treat his slave's naturalis posscesio ay & 
ground for invoking on his own behalf the possessory in- 
terdicts. 

Two cases may be conceived in which this may occur; for 
either the slave acts under the orders of his master, or without 
his authority or knowledge. In the first case, a slave acting 
under the orders of his master, acquires possession for his 
master, subject to precisely the same conditions as apply to 
acquisition by a free agent. Thus, when a master ordered his 
slave to take possession of an object, and the slave occupied it 
with the intention that it should be acquired for Titius and not 
for his master, it was held that the master did not acquire the 
possession. (D. 41, 2,1, 19.) 

The next case is where the slave acquires the naturalis 
possessio of an object, without the authority or knowledge of 
the master. Whatever a slave obtained lawfully as part of his 
peculium was possessed by his master; but what he obtained 
wrongfully or by violence was not in the possession of his 
master. (D. 41, 2, 24.) This rule, we are told by Papinian, 
was based upon expediency (utilitatis causa jure singulari recep- 
tum) inasmuch as it would have been highly inconvenient to 
require the master’s knowledge or authority in respect. of every 
item composing the peculium. (D. 41, 2, 44, 1.) Moreover, 
according to Paul, express assent to each acquisttion was un- 
necessary, inasmuch as by allowing a slave to have a peculium, 
the master gave the slave a general authority to acquire what- 
ever he lawfully could (quia nostru voluntate intelligantur pos- 
sidere, qui ets peculium habere permiserimus). (D. 41, 2, 1, 5.) 
The distinction between a slave and a free agent was that, in 
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the case of a slave, a general authority to acquire was sufficient 
to vest the possession of any object in the master when the 
slave had naturalis possessio; but in the case of free agents, 
there must be a distinct mandate for each acquisition, or else 
@ subsequent ratification. 

With regard to slaves held in common (D. 41, 2, 42, pr.; 
D. 41, 2, 1, 7); slaves held in usufruct (D. 41, 2, 1, 8); and 
slaves not owned but possessed bona fide (D. 41, 2, 1, 6), a 
master can acquire possession to the extent only that he can 
acquire rights by their contracts. 

A slave, if not in the possession of his own master, can 
acquire for others by their express authority. (D. 41, 2, 
34, 2.) 

Those who are in paternal power can hold peculium, but 
cannot possess on their own behalf. In respect, however, of 
things comprised in peculium castrense and quasi-castrense, sons 
could have possession, just as they could be owners, 

The disability to possess, coincides with the disability to be 
owners. When a son acquired anything as part of his peculium, 
the possession was vested in his father, even although the son 
was actually kept by another as a slave, and the father did 
not know he had the potestas. (D. 41, 2, 4.) On the other 
hand, if a man, under a mistake, thinks a certain person is in 
his power, when he is not, he cannot acquire either possession 
or ownership through him. (D. 41, 2, 50, pr.) 

Subject to these qualifications, the rules applicable to slaves, 
equally apply to persons under potestas. 


Loss oF POSSESSION BY AGENTS. 


A. By persons not in the power of a possessor. 


Just as in the case of a principal, so in that of an agent, 
possession may be lost (a) corpore, or (6) antmo. But the 
relation of principal and agent introduces some complications, 
and a principal does not lose possession in all cases, by the 
act or default of his agent, although such act or default, if his 
own, would ‘undoubtedly cause him to lose possession. The 
first case to be considered is where the agent ceases to be 
occupier. 

I. Loss by the agent, corpore. 

Here three cases require to be considered. 


(1.) The agent may be ejected by a third party, in which 
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case it is obvious that a hostile occupation and possession 
at once arise, and the principal loses possession in the same 
way as if he had been personally evicted. (D. 43, 16, 1, 22). 
Manifestly in this case, the possession is lost to the princi- 
pal, even before a knowledge of the ejectment is brought 
to him. 

(2.) The agent may die. In this case it was held that the 
principal did not. lose possession, until an adverse claimant 
entered into occupation, or the death of the agent was brought 
to the knowledge of the principal, and he neglected to take 
possession by himself or some other agent. (D. 41, 2, 40, 1). 

(3.) If the agent voluntarily abandons the property, it may 
happen that no one enters. In this case, the text above cited 
(D. 41, 2, 40, 1), if aliud existimandum ait be the correct reading, 
would be an authority to show that possession was lost. But 
some of the MSS. read idem for aliund. Even if alind be the 
correct reading, the law would appear to be altered by Justinian’s 
constitution (C. 7, 32, 12) ; and accordingly in the later law, 
possession was not lost. Even if a third party entered with the 
connivance of the agent, according to the same constitution 
the principal did not lose possession, until he had knowledge 
of the fact, and neglected to assert his claim to possession. 
(D. 41, 2, 25, 1.) 

2. Loss by the agent, anzmo. 

Could possession be lost if the occupier, without ceasing to 
occupy, resolved no longer to hold for the possesacr, but to 
hold for himself? Undoubtedly an occupier who thus tried to 
make his occupation a means of fraud would be a mala fide 
possessor, but would he not be a possessor? Would he not 
unite actual occupation with the intention to hold as owner, 
and are not these the only elements of possession? Such 
reasoning is unassailable; and if we regard possession as a 
mere anomalous separation of rights from investitive facts, there 
seems no reason why the argument should not have been given 
effect to. But if we admit that possession meant really equit- 
able ownership, it would be highly inconveniept to allow a 
mere occupier by an act of fraud to make himself possessor, 
and entitle himself to the protection of the Interdicts, If that 
had been allowed, it would have been 4 serious drawback to a 
system of equitable rights for aliens. We find, as might be 
supposed, that this danger was guarded against, and in a very 
simple way. It was laid down that no one having been ad- 
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mitted as an occupier could by a mere act of will convert him. 
self into a possessor ; and that no one admitted to possession 
in a given capacity could of his own volition change that 
capacity. ! 


A ring is left in deposit with a jeweller. He resolves to deny the deposit, with 
the intention of fraudulently appropriating it to himself. He still continues a 
mere occupier, not a possessor; but if he removed it from the shop where it was 
left, he became at once possessor and a thief. Removing the ring from its place 
of custody is a contrectatio, and contrectatio was a change in the corpus as well 
asin the animus. The possessor lost possession, but had an actio furti. (D. 41, 2, 
8, 18.) 

A tenant of a farm hearing of the death of his landlord, and that no heir was likely 
to be found, resolved to keep the farm for himself. He is not a possessor, and hence, 
although in this case anciently his mala fides was no bar to usucapio (p. ), he did 
not become owner by wsucapio, (D. 41, 5, 2, 1.) 

The owner of a farm sold it, and gave an order to the buyer to take possession, 
The tenant of the farm refused to allow the buyer to enter. The tenant was sub- 
sequently ejected by violence by a third person. The tenant could bring the interdict 
Unde vi against that person, and in turn, was liable to the same interdict at the 
instance of his landlord. (D. 43, 16, 12.) The distinction between this and the 
former case is, that the tenant’s refusing admission to the buyer was a refusal to admit 
his landlord. By euch a refusal the landlord was deprived of his land corpore as well 
as animo, The landlord could therefore bring the interdict against his tenant, 
who thus made himself a possessor, although as against his landlord his posscssio 
was vitiosa. But his possession was not invalid as against the person who evicted 
him. 

Suppose it was the vendor that ejected the tenant by force. In this case, as 
before, the tenant is liable to the landlord, but the buyer is likewise liable to an 
interdict Unde vi at the instance of the tenant. Even if the buyer, in ejecting the 
tenant, had acted at the request of the landlord, it was no defence, for an order to do 
an illegal act is not valid. (D. 48, 16, 18, pr.) 

A tenant, without the knowledge of his landlord, leta to a sub-tenant. The 
landlord retaifs possession through his sub-tenant, as his agent. (D. 41, 2, 25, 1.) 

A tenant buys the farm he occupies from a person he believes to be heir to his 
landlord. He at once becomes possessor, even if that person proves not to be heir. 
(D. 41, 8, 33, 1.) 


B. By slaves and persons tn potestate. 


1. Loss corpore. By a slave or person tn potestate, possession 
was lost corpore, when it would have been lost in the hands of 
a free agent. 

2. Loss antno. In this case, there was a difference between 
a slave and a free agent. 

A free agent, while retaining physical occupation, cannot, 
by a mere act of will, decide to hold for himself or another and 
thereby destroy the possession of his principal. But if the 
agent ejects the principal in the case of land, or actually 





' Nemo sibé tpee causam possessionis mutare potest. (D. 41, 2, 19, 1.) 
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deals with a moveable in such a manner as to involve a con- 
trectatio rei, and thereby a change in the holding (corpore), the 
agent becomes a possessor wrongfully, but still a possessor. 
In the case of a slave, however, the possession was not lost by 
any such dealing with the object, if, as a fact, the thing con- 
tinued in his custody or power. The rule applied that the 
possession of the slave is the possession of the master. 


A slave stole property from hia master. So long aa the slave did not actually 
part with the property, it remained in the poascasion of the master. (D. 41, 2, 15.) 

A slave runs away from his master with the intention of never returning. He is 
still in the possession of his master (D. 41, 2, 18, pr.; 1D. 41, 2, 15), unless he is 
possessed by another. (D. 41, 2, 50,1.) Ulpian explains this decision by saying 
that ao slave cannot be allowed to take away his master's possosaion. 

A farm waa given to a master in mortgage, and his own slave by violence 
ejected the master. Nevertheless, the possession of the slave was the possession of the 
master, and the master retained legal possession. (1). 41, 2, 40, pr.) 


REMEDIES. 
1. Remedies in respect of rights of possession of immoveables., 


The interdicts Unde vi and quod vi aut clam were the ancient remedies for a pos- 
seasor. In later times, however, it would appear that an alternative procedure by 
means of actions was allowed. The interdicta seem, indeed, to have been pushed 
agile by possessory condictiones. Thus we are told there waa a posseassory condictio 
for the recovery of land analogous to the condictio furtiva for stolen goods, (D. 47, 
2, 25, 1.) Again, it is said that an owner could bring a condictio to recover his 
ownership, a possessor to get back his possession, (D. 13, 3, 2.) The distinction 
between interdictum and condictio consisted entirely in the forms of procedure (nee 
Book IV., Proceedings in Jure); and after the changes made by Diocletian, there 
was no distinction whatever except in words. 


2. The remedies in respect of the investitive fact of posses- 
sion were the interdicts Ute possidetis and Utrubi. These inter- 
dicts could be used only for protecting possession, not for 
acquiring it. 

The interdicts that are the means of retaining possessions are U4i fossidetis 


and Utrubi. These are granted when two parties are at variance in regard 
to the ownership of some property ; and the prior question is raised, which 


'The formula of Uti possidetis given by Festusis: ‘ Uti nunc possidetis eum fundum, 
quo de agitur, quod nec vi nec clam nec precario alter ab altero possidetis, ita possideatis 
adversus ea vim fieri reto.” 

In the Digest it is given thus :—Pretor ait: “ U'ti eas aedes, guibus de agitur, nec 
vi nec clam nec precario alter ab altero posndetis, quominus ita possideatis, vim fieri veto. 

“ De cloacis hoc interdictum non dabo. 

“ Neque pluris quam quanti res erit ; intra annum, quo primum experiundi potestas 
Suerit agere permittam.” (D. 48, 17, 1, pr.) 

The interdict Utrubi is mentioned in D. 43, 31, 1, pr. Praetor ait: “Utrubi hic 
homo, quo de ayitur, majore parte hujusce anni Suit, quo minus is eum ducat, vim feri 
veto.” ° 
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of the two is to go to law as possessor, and which as claimant? [To decide 
this question the Uti Possidetis and Utrubi have been introduced.] (J. 4, 
15,4; G. 4, 148.) 

If lands and houses are at stake, the interdict Uti posstdetis is employed ; 
if the possession of moveables, the interdict Ufruds. (J.4,15,4A; G. 4, 149.) 

Now the force and effect of these two interdicts was among the ancients 
widely different. In the case of the interdict U77 possidetis, he that was 
in possession at the time of the interdict prevailed, if only he had not obtained 
possession from his opponent by force (vz), by stealth (clam), or by leave 
(precario). A third party, however, he might have driven out by force, 
or from him he might have stealthily snatched the possession, or he might 
have begged leave to become possessor. But in the case of the interdict 
Utrubi, he that was in possession during the greater part of that year pre- 
vailed, if only he was in possession as against his opponent neither by 
force, nor by stealth, nor by leave. [And this is sufficiently shown by the 
very words of the interdicts.] (J. 4,15, 44; G. 4, 150.) 

The year, too, is reckoned backwards. And so, if you, for instance, were 
in possession for eight months before me, and I for the seven later months, 
I shall be preferred, for possession during the first three months will not 
help you in this Interdict ; it belongs to the previous year. (G. 4, 152.) 

At the present day, however, the usage is different. For the effect of 
both interdicts, as far as regards possession, has been made just the same. 
So then, whether the object in dispute is landed property or a moveable, he 
prevails that at the time of the law-suit holds the property in his possession, 
if only he has not got possession from his opponent by force, by stealth, or 
by leave. (J. 4, 15, 4A.) 

Now under the interdict U¢rwd7, a man profits not only by his own posses- 
sion, but by another's, if fairly reckoned as accessory; by the former possession, 
for instance, of a man whose heir he is, or from whom he has bought the 
thing, or received it as a gift or by way of dowry. If, therefore, the lawful 
possession of another, when joined to our possessions, overtops the opponent’s 
possession, then under that interdict we prevail. But if a man has no posses- 
sion of his own, no time beyond is given or can be given as accessory thereto. 
For to what is itself nothing there can be no accession. If, then, a man’s 
possession is tainted—that is, acquired from his opponent by force, by stealth 
or by leave—no accession is given. For his own possession profits him 
nothing. (G. 4, 151.) 

Possession is held to include not merely personal possession, but posses- 
sion by another in our name; and this even though that other is not 
subject to our power, as when he is a tenant or a lodger. We may possess, 
too, by means of others with whom we have deposited anything, or to whom 
we have lent it. This is the meaning of the common saying, that we can 
keep possession by means of any one that is in possession in our name. 
Moreover, it is decided that possession may be kept by intention as well: 
that is, that although we are not in possession, either personally or by 
means of others acting in our name, yet if we had no intention to abandon 
possession, but went away with a view to returning, we still keep possession. 
Possession may be gained, too, by means of others, as we have set forth in 
the Second Book. But there is no doubt that it cannot be gained by a bare 
intention only. (J. 4,15, 5; G. 4, 153.) 
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The third division of interdicts is this:—They are either simple or 
double. They are simple when one party is plaintiff and the other defen- 
dant, as in all interdicts for restitution or production. For the plaintiff is 
he that desires restitution or production ; the defendant is he from whom 
such restitution or production is desired. Of interdicts of prohibition, again, 
some are simple, others double. When, for instance, the Pritor forbids 
anything to be done in a sacred place, or on a public river or its bank, the 
interdicts are simple: for the plaintiff is he that desires that nothing be 
done, the defendant he that tries ta do it. Of double interdicts, again, U4 
possidetis and Utrubi are examples. They are called double because both 
parties to the suit stand on the same footing, neither being specially defen- 
dant or plaintiff, but each sustaining both parts alike. (J. 4, 15,7; G. 4, 
156-160.) 

The Pretor certainly speaks with both in words to the same effect, for 
the final form in which these interdicts are framed is this :—‘ As you now 
possess, I forbid any violence to be done to hinder you from so possessing ” 
(Uti nunc possidetis, quominus tta possideatts vim fiert velo); and again of 
the other interdict,—“ Wherever and with whom this slave in dispute has 
been during the greater part of this year, I forbid any violence to be done 
to hinder him from leading him away” (U'trubi hic homo de quo avitur, 
parte majore hujus annt fuil, guominus ts eum dual, vim fri veto). 


(G. 4, 160.) 
EXPLANATION OF SOME GENERAL MAXIMS. 


Nihil commune habet proprictas cum possessione. (D.41, 2,12, 1.) 
Nec possessio et proprietas miscert debent. (D. 41, 2, 52, pr.) 


Possession stands in the Roman Law, alongside ownership, 
in parallel but independent lines. If there was a doubt whether 
the person claiming to be owner was not also the possessor, 
the question must be raised by an independent possessory 
suit, and the suit must proceed to its termination without 
raising or deciding any right of ownership. (D.41, 2, 35.) 
It was thus incompetent to allege, by way of defence to a 
possessory action, that the defendant was the true owner; and 
only, if worsted in that contest, could the defendant bring, as 
plaintiff, an action to recover the property from the person 
determined to be possessor. It was even doubted whether a 
true owner, having once begun an action to recover the pro- 
perty, could drop the action, and proceed by the Interdict 
Uti possidetis to recover the possession. Inasmuch as a petitory 
action could be brought only against a possessor, it was argued 
that the bringing of such an action was an implied admission that 
the defendant was possessor; but Ulpian says (D. 41, 2, 12, 1) 
that the correct view was that these were alternative modes of 
proceeding, and there was nothing to hinder a person after be- 
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ginning a petitory action, to drop it and sue for possession, 
This peculiarity, the self-contained completeness of possessory 
suits, is retained by those systems of continental law that have 
been borrowed from the Roman Jaw. There is no conceivable 
advantage in the duplication of suits that have in substance 
the same object, and the English law permits a defendant in 
possession, even wrongfully, to plead that he has a good title 
to the property, thus disposing in one action of questions, which 
in the Roman Law would have required first a suit for posses- 

sion, and afterwards a vindication. 

Asa matter of fact, however, it was usual in the Roman law 
to attain the same end by introducing the question of owner- 
ship on a suit for possession. “In wagers under interdicts, 
although there is no question of ownership, but only of posses- 
sion, still we ought to show not merely that we have had 
possession, but that what we have possessed is our own.” ! 


Adversus extraneos vitiosa possessio prodesse solet. (D. 41, 2, 53.) 


In the statement given above an important element of pos- 
session has, in order to avoid confusion, been omitted. It has 
been stated that a possessor is entitled to the protection of in- 
terdicts. That proposition is too wide. An injusta or vitiosa 
possessto is not protected, except against extranet. 

A person who has obtained that which immediately before 
was in the possession of another vi, clam, or precario, is not en- 
titled to protection as against that person. As against that 
person the possession is said to be vitiosa, But against all other 
persons (evtranet) he is entitled to retain the possession. Thus 
if A is in possession of a farm, and B against his will (vi), or 
without his consent (clam) (p. 252) obtains possession, B will be 
defeated in a possessory suit at the instance of A. ButitC, D, 
or E were to bring a possessory suit, B would succeed in retain- 
ing possession. Again, if A had let this land to B on the terms 
of a precarium, and B refused to give up possessicn, and were 
éjected by A, B could not succeed in a promissory suit against. 
A, inasmuch as B held from A precario. 

From this it :ollows that possession cannot have a legal com- 
mencement unless with the consent of the previous possessor, 


1 In sponsionibus, quae ex interdictis Runt, ctiam<+ non proprictatis est quacstio sed 
porsessionis, tamen non solum possedissc, ad etiam nostrum possedisse doceri 
debeat. (Quint. Inst. Orat. 7, 5.) 
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or in cases where the possession is vacant, as, by the abandon- 
ment of the possession or death of the possessor. 

It is convenient to speak of mere possession as obtaining 
the protection of law, without incessantly repeating this im- 
portant qualification ; but it must be kept in mind that the 
Roman law did not protect a man’s possession, unless that had 
a lawful commencement, except against those persons who had 
no right to complain. 


Incertam partem possidere nemo potest. (D. 41, 2, 3, 2.) 


A person cannot have possession of an indefinite or undeter- 
mined portion of a thing, as if I deliver to you, whatever may 
be my share of the land, or I wish to possess whatever Titius 
possessed, not knowing what that was. (D. 41, 3, 32, 2.) But 
this does not prevent two or more persons from possessing 
together, in definite shares, any given object. (D. 41, 2, 26.) 


Ignoranti possessio non adquiritur. 


This maxim has been considered in relation to acquisition by 
slaves. Here it is important merely to avoid a misconstruction. 
The meaning of the maxim is that a person cannot without his 
consent, and therefore not without his knowledge, obtain pos- 
session of a thing by means of an agent. Of course, if the 
possessor himself obtains possession, he has necessarily a know- 
ledge of the fact. ‘This is all that is meant. It does not mean 
that possession is not acquired through an authorised agent, 
until the fact of the possession is brought to the knowledge of 
the principal. 


Plures eandem rem in esolidum possidere non possunt. (D.41, 2, 3, 5.) 


Two persons may unite, as against all others, to share the 
possession of a given object; but two persons, claiming against 
each other, cannot both be possessors of the same thing. This 
follows from the nature of possession, namely, the occupation 
‘of a given object with the intention of excluding all the world 
from the use and enjoyment of it. Hence, where a previous 
possession continues, it follows that no new posséssion can have 
commenced ; and, conversely, where a new possession is ad- 
mitted, the previous possession must be held to have ceased. 

An exception to this rule exists in the case of precarium. 
Pomponius says (D. 43, 26, 15, 4) that both the landlord and the 
tenant in the case of precarium possess the subject of the 
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tenancy. As appears hereafter, a tenant at will (precario) was 
originally possessor, in the sense of being able to hold adversely 
to his landlord as well as to the world at large. But when a legal 
remedy was given to the landlord to enable him to evict the 
tenant, an illogical but convenient compromise was effected. 
The tenant was left with possessory rights against the world 
at large, although no longer able to hold against his landlord, 
and the landlord was invested with a possessory right, so as to 
be able to recover the property from third persons. 


Nemo sibi ipse causam possessionis mutare potest. (D. 41, 2, 19, 1.) 


Gaius 2, 52-61 (p. 269) explains a peculiar case of acquisition 
by usucapio by a mala fide possessor. A person possessing pro 
herede acquired the inheritance in one year, although he knew 
he was not heir. By the above rule a possessor of property 
belonging to the inheritance in the capacity of owner or buyer 
or depositee or tenant, could not, by resolving to possess in 
future in the character of heres, obtain the benefit of the short 
and dishonest prescription. (D. 41, 5, 33,1.) The rule also 
prevented a tenant of a farm, resolving on the death of his 
landlord, to be no longer an occupier, but to possess pro herede, 
from getting the benefit of the prescription. A man cannot 
change the character in which he occupies or possesses, 80 as to 
obtain ownership by usucapio. (D. 41, 5, 2,1.) If, however, 
such a person left possession and subsequently re-entered on a 
new title, this rule did not apply. (D. 41,2, 19,1.) After the 
constitution of Hadrian, mentioned by Gaius, abrogating this 
ancient species of dishonest usucapio, the rule ceased to be of 
any importance, and is rarely mentioned in the Digest. 


THE HISTORY OF POSSESSION. 


ADVERSE PossEssION.—A broad distinction was drawn by the 
Roman jurists between possession and ownership. Ulpian says 
the interdict uti possidetis was introduced because there ought 
to be a distinction; for it may happen, as he says, that a 
possessor may not be owner, or an owner may not be pos- 
sessor, or that. the owner may be possessor. (D. 43, 17, 1, 2.) 
As applied to ownership, the distinction taken by Ulpian may 
be expressed thus :—A possessor that is not at the same time 
owner, 1s a person that exercises the rights of ownership, 
although not invested with ownership by any investitive or 
transvestitive fact (for the sake of brevity, say simply any 
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investitive fact). An owner that is not at the same time a 
possessor, is a person invested with ownership by some in- 
Vestitive fact, although he does not exercise any of the rights 
of ownership. In short, there is a separation between two 
things that, in contemplation of law, must go together—the 
exercise of a right and its investitive fact. The person in- 
vested does not exercise his rights, and the person exercising 
the rights is not invested with the ownership. So expressed, 
the idea of possession is perfectly simple. Whether the person 
(not invested), but still exercising the rights of ownership, 
thinks or does not think himself owner, is at present beside the 
question. He is a possessor, and not an owner, if there really 
be (whatever he may think) no investitivo fact in his favour. 

What attitude ought the law to adopt towards a mere pos- 
sessor? The answer to this must differ according us we 
consider the relation of the possessor to the owner, and to 
persons other than the owner. Manifestly as against the 
owner a possessor can have no right to the thing in his pos- 
session. The Jaw specifies certain investitive facta as the 
condition of ownership. If then it were to treat as owner a 
person that had not acquired the ownership by any investitive 
fact, and to refuse to regard as owner the person that had 
acquired ownership by an investitive fact, it would stultify 
itself. But as against a person that is not owner, a posscssor 
stands in a very different position. If A enters on land pos- 
sessed by B, and neither A nor B asserts that the land belongs 
to him by any investitive fact, there is nothing unreasonable 
in saying that B should be protected in his possession against 
A. To use the expression of Paul, as between A and B, B has 
the better right to the possession. (D. 43,17, 2.) In a con- 
troversy between them, it is immaterial that B does not claim 
to have any right of property founded on any investitive fact ; 
for A is in the same position. 

To a modern jurist, adverse possession—the temporary and 
abnormal separation of the enjoyment of property from the 
title to it—is the only possession with which he is concerned ; 
and he, therefore, comes to the considerationeof Roman law 
with the unsuspecting conviction that it was for the benefit ot 
adverse possessors that the Possessory Interdicte were intro- 
duced. What is true of modern writers is to a very large 
extent, if not equally, true of the Roman jurists in the classical 
period of Roman law. Paul or Papinian had probably no occa- 
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sion to invoke the aid of Interdicts except for adverse pos- 
sessors, or for owners who preferred to use the possessory 
remedy instead of proceeding on their title. If there had 
never been anything more than this, it would be indeed 1m- 
possible to understand the crotchets or reconcile the incon- 
sistencies of the Roman law of Possession. 

Inconsistency and arbitrariness, however, generally point, in 
the Roman law, to a historical explanation. It is the fate of 
many rules and institutions to have a reasonable commence- 
ment and a useful career, but long to survive their usefulness. 
It is the fate of other institutions to be introduced for a distinct 
object, and when that object ceases to exist, to be utilised for 
analogous but not identical purposes, In the case of posses- 
sion, all the peculiarities of the Roman law admit of a satis- 
factory explanation, if we start with the hypothesis that 
Interdict possession was not created for adverse possessors, 
but for a wholly different class of persons. The only case that 
a modern jurist has to consider is the case of a man who holds 
innocently against all the world, but wrongfully as against the 
true owner. But the case for which Interdict possession was 
brought in was where a man held innocently as against 
all the world, and wrongfully as against nobody. Interdict 
possession was introduced for the purpose of securing the 
enjoyment of property, in cases where by the civil law no title 
to property could be recognised. Just as the Preetor widened 
and enlarged the law of Contract, just as he expanded the law 
of Inheritance and bestowed new powers of Testation, so, in the 
view I take, did he broaden the law of Property ; and the in- 
strument he employed was Interdict possession. Possession 
was thus not an end in itself; it was a means to an end; and 
the mode in which it was used cannot correctly be understood 
unless with reference to the object for which it was intended. 

In Rome, owing to the form of civil procedure, questions of 
possession always took precedence of questions of ownership. 
(G. 2, 148, p. 358.) The most ancient civil action in Rome was 
the sacramentum. The dramatic and interesting features of 
that proceeding are set forth under the Law of Procedure. 
After the dramatic incidents closed, and before the case could 
go for trial, the Preetor was called upon to decide a preliminary 
question of high importance. The proceedings involved the 
affectation, that there was neither a plaintiff nor a defendant 
before the court, but only two people quarrelling. The first 


ACTIO SACRAMENTI. 365 


step, therefore, incumbent on the Prestor was to decide which 
should be plaintiff and which defendant. This question could 
not be determined in an arbitrary manner, first, because the 
burden of proof rested on the plaintiff, and in many cases this 
was tantamount to a victory for the defendant; and secondly, 
it was necessary to provide for the custody of the property 
pending the suit. These circumstances pointed to the fairness 
of giving the advantageous position of defendant to the pos- 
sessor—the man actually in possession when the cuntroversy 
arose.’ 

A common case that would occur would be this: A has 
occupied a farm for a considerable time. B appears on the 
scene claiming it as his property and ejects A. A commences 
an actio sacramenti before the Pretor. To which of them ought 
the Preetor to give the position of defendant? Prima facie to 
B, for he is found in occupation when the legal proceedings 
commence. But it is an elementary maxim that a man ought 
not to be allowed to obtain a benefit to the prejudice of another 
by his own wrong, and it would be an encouragement to law- 
lessness to give any advantage to B, We may assume, there- 
fore, that A would be made defendant and restored to the 
occupation until B proved his title. In the technical language 
of the law, B’s possession was injusta or vitiosa, and therefore 
undeserving of support. Nor would the position of B be much 
improved if instead of ejecting A by force, he waited an oppor- 
tunity when A was from home to take possession of A’s land. 
Thus it was inevitable that the notion of possession should take 
a definite legal shape in the mind of the Pretor. 

When we turn to the latest phase of Roman law we find that 
the only use ascribed to the Interdicts Uti Possidetis and Utrubi 
was to determine a question of possession as preliminary to an 
action to recover property (J. 4, 15, 4); aud the sule effect of 
a judgment was to determine which of the parties should be 
plaintiff or defendant in the subsequent proceedings. (D. 41, 
2,35.) But this could not have been the original purpose of 
those Interdicts: for the question of possession as preliminary 
to a vindication was the precise question that the Pretor 
himself decided in the actio sacramenti; and no occasion or 





1 So closely was the position of defendant associated with the strict legal notion 
of possession that certain jurists held that an action for the recovery of property 
could not be brought against a man who had detentio only ; but the inconvenience of 
this view is obvious, and it was condemned by Ulpian. (D. 6, 1, 9.) 
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necessity existed for the introduction of interdicts for the same 
purpose. But, if we suppose that in some cases the question of 
possession was not a mere preliminary to a vindication, but 
was the sole and final issue between the parties, then the 
sacramentum would be inapplicable, and the Interdicts Uti Pos- 
stdetis and Utrubi would be necessary. 

Ancient law presents us with two distinct cases in which the 
question of possession arose. If the dispute was between two 
persons, either of whom claimed ownership, the question of 
possession was settled by the Preetor himself in the first stage 
of the sacrumentum. But if possession was the only question 
that could be raised between the parties, and ownership was 
impossible, the interdicts Uti Possidetis and Utrubi were em- 
ployed. In those Interdicts, the question of possession not 
being a mere prelude to the real controversy, but the only 
possible issue between the parties, was not decided by the 
Preator, but was sent for trial before a judex or recuperatores. 
There was nothing unconstitutional in the decision of a pre- 
liminary question, like possession, by the Preetor; but it would 
have been as much at variance with Constitutional Law in 
Rome for the Prector to take upon himself to decide a question 
of possession, if it were the sole and final issue between the 
parties, as it would be for an English judge of his own motion 
to deprive the litigants of the right of trial by jury. The mere 
fact, therefore, that in some cases the Preetor did not adjudi- 
cate upon possession, but referred the question for trial in the 
ordinary way, goes to prove that in those cases the question 
of possession was the only one that could be raised between 
the parties, and that a decision upon it put an end to all con- 
troversy between them. 

Does the history of Rome supply us with any cases that 
fulfi] the conditions required to account for the existence of the 
Interdicts Uti Possidetis and Utrubi? In two cases the required 
conditions seem to be complied with. Those were cases where, 
according to Roman law, ownership could not exist, but where 
it was a matter of high policy to give the protection that owners 
receive from law. If one of the parties to the dispute was a 
peregrinus, the sacramentum could not be used ; and the question 
of possession would not be a mere preliminary to a vindication, 





1 Possessio ab agro juris proprictate distat ; quidguid enim adprehendimus, cujus 
proprictas ad nos non pertinct, AUT NEC POTEST PEBTINERR, hoc pcssessionem appellamus. 
(D. 50, 16, 115.) 
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but the sole and final question to be determined. There was 
another case. Land forming part of the ager publicus was 
occupied and cultivated by private individuals, and transmitted 
by them to their descendants. But in such land ownership by 
private individuals could not exist. If, therefore, legal pro- 
tection was to be given to the holders of public land, it would 
not be by the actio sacramenti. Those cases must now be cuon- 
sidered more in detail. 

The necessities of private holders of ager publicus seem to be 
completely met by the Interdict Uti Possidetis, and to afford a 
possible explanation of the origin of that Interdict. 

Savigny thus sums up his own and Niebuhr's views on this 
subject. “ Originally, and from the earliest times down- 
wards, there were two rights in land, property in the ager 
privatus with vindication, and possessio in the ager publicus, with 
a similar protection in the form we now see in the Prastor's 
Interdicts. Ata later period the Prastor recognised this legal 
relation in terms in the Edicts, and thus gave rise to Interdicts 
as Preetorian remedies, possibly with very little alteration of 
the law in principle. In the same way it was subsequently 
found convenient to apply the possessio, which had been origin- 
ally devised for ager publicus only, to ager privatus also, although 
there was no very urgent necessity for it, and it probably 
never would have been applied in the first instance to the 
latter. Now this subsequent application of possessio to ager 
privatus is the only one which remains to us in the law sources, 
which searcely take note of ager publicus. Whether this exten- 
sion of the original meaning was previous or subsequent to the 
adoption of Interdicts into the Edicts, and what the mode of 
introducing and treating the subject in the Edict was, we are 
completely ignorant ; the only historical knowledge we have 
is, that possessory Interdicts had been already imtroduced in 
the time of Cicero.” 

If Niebuhr’s hypothesis with respect to the character of pos- 
session in the ager publicus be proved, it would afford an 
explanation of the Interdict Uti Possidetis. Without in any way 
discrediting his very ingenious reconstruction of a lost chapter 
in the agrarian history of Rome, we may put forward another 
case apparently satisfying the conditions of the problem, even 
more fully than the case of the ager publicus. It is at least 
possible that Interdicts were first introduced to protect the 
proprietary interests of peregrini; in which case, it would 


368 HISTORY OF POSSESSION. 


follow that the possessory Interdicts were afterwards extended 
to private holdings in the ager publicus. The proof with regard 
to the peregrini involves three propositions—(1) that at a very 
early period peregrini enjoyed legal protection for their pro- 
perty ; (2) that such protection was not afforded by the ordi- 
nary actions for the recovery of property; and (3) that 
possession, which depends on the jus naturale, was open to 
peregrini. This last proposition needs no discussion. The 
second admits of clear proof. Three actions, representing 
puccessive stages of development and simplification, were 
employed to determine questions of ownership. These were 
sacramentum, sponsio, and petitoria formula. The sacramentum 
being a legis actio could not be used except by cives Romani. 
The sponsio, which succeeded it, in terms excludes the possi- 
bility of its use by peregrina; “if the slave in dispute is mine 
ex jure Quiritium” is the hypothesis on which it proceeds. 
(G. 4, 93.) In the petitoria formula, again, it is said, “If it 
appears that the slave Stichus belongs to A. A. ex jure 
Quiritium.” (G. 4, 41; Cic. in Verr. 2, 2, 12.) Thus only a 
dominus ex jure Quiritium could sue by an actio in rem up to 
the close of the Formulary Period in the reign of Diocletian. 
It now remains to show that peregrini, although they could not 
bring an actio in rem, nevertheless had legal protection to their 
property. The proof is easy. 

The appointment of a Pretor Peregrinus (B.c. 247) only 120 
years after the establishment of the Urban Pretorship, to 
relieve the Urban Praetor of cases in which a peregrinus 
was a party, is generally considered to attest the extent to 
which transactions with peregrint had, two centuries before 
the end of the Republic, been multiplied. We kuow that 
at an early period the contract of sponsio was enlarged into 
the stipulatio, by the authorisation of words that could be 
used by peregrini, such as jidepromitto, do, facio. But the 
most instructive evidence is derived from a strange sole- 
cism in the Roman law of sale. To the very latest period 
of Roman law, if a buyer, say of a valuable landed estate, 
discovered before paying the price that the vendor had 
not a good title to the ownership, he could not refuse to 
complete the transaction, if the vendor was able to give him a 
good possessory title (vacua possessio). It is true that if the 
buyer was afterwards evicted by law from the property at the 
instance of the true owner, he could sue the vendor to recover 
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back the purchase money. But obviously this was an im- 
perfect remedy, for before the eviction took place, the vendor 
might be insolvent. But that was not the strangest part of 
the case. If the vendor by special agreement undertook to do 
more than give a possessory title and promised to make out a 
good title as owner, it was held that the transaction was not a 
sale, and therefore could not be enforced as un executory con- 
tract. (D. 12, 4, 16.) 

Why should it have been of the essence of a contract of 
sale, that the vendor should give only a possessory title? 
The object of a contract of sale in Rome, as elsewhere 
throughout the world, was to make the buyer the owner of 
what he bought, in exchange for the price he paid. In this, as 
In other cases, where a rule tenaciously maintained through- 
out the whole duration of the Roman law is inconsistent with 
reason and expediency, we ought to look for some powerful 
deflecting cause in the history of the law. Apparcutly we find 
such a cause in the circumstances of the pereqrini. By requir- 
ing only a possessory title in the law of sale, the door was 
opened to transactions by classes of persons who were not cap- 
able of giving a good title to the ownership. Thus the law 
of sale was made as wide as possible: while, by imposing on 
the vendor an obligation to repay the price in the event of the 
buyer being evicted, the requirements of justice were fulfilled 
as completely as was consistent with the fundamental basis of 
the law. If, therefore, the law of sale was thus warped in its 
application even to Roman citizens, through the desire to open 
the law of contract freely to peregrini, we can have no difficulty 
in believing that the same motive would have been sufficient 
to lead to the introduction of the interdicts Uti possidetis and 
Utrubi, which were the appropriate proceedings for determin- 
ing the legal validity of a possessory title. The law of sale 
is interesting from another point. If the account here given 
be correct, the law of property was opened up to peregrini by 
means of possession as a title, and not, as conceivably it might 
have been, by giving to aliens fictitious actions to vindicate 
ownership. The only trace of such actions in connection with 
aliens is given by Gaius (p. 342); and the actions he mentions 
were precisely those that were required to supplement the 
possessory interdicts. 

For the purpose of the main argument, it matters little 
whether we suppose that Interdict Possession was introduced 
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for the sake of possessors in the ager publicus, and was after- 
wards extended to peregrini; or that interdicts were introduced 
for peregrini and extended to the possessors of the ager publicus. 
Either hypothesis will account for the peculiarities of the law 
of possession. In the present state of our knowledge it would 

perhaps be rash to express any decided opinion as to priority 

between those two cases. But it may be pointed out that there 

is a special difficulty in the view that the first application of 

interdicts was to the case of the ager publicus. ‘That would 

account for the interdict Uti Possidetis, but leave wholly unex- 

plained the interdict Utrubi, which applies to moveables only. 

On the other hand, if we suppose it was the case of peregrini 

that first gave occasion to the interdicts, then both interdicts 

are accounted for, the peregrint requiring protection both for 

moveables and immoveables. 

Those who hold with Savigny and Niebuhr that the sole 
reason for introducing possessory interdicts is to be found in 
the circumstances of the ager publicus, cannot easily explain 
why Utrubi was established. It is a cardinal maxim of Praeto- 
rian intervention, never to create a new action unless where 
necessary. But as the Uti Possidetis fully provided for the 
wants of the possessors of public land, where was the necessity, 
or indeed, we may go further and ask, where was the utility of 
an analogous remedy dealing with moveables? The only 
answer that has any appearance of probability is that when the 
sacramentum fell into disuse, and the Pretor uo longer decided 
questions of interim possession in vindications, it became neces- 
sary to create an interdict for moveables, analogous to Uti pos- 
aidetiz, for the purpose of settling who should be defendant in 
the vindication of moveables. But the terms of the interdict 
Utrubi do not lend themselves to such a suggestion. The sin- 
gular feature in Utrudi is that the litigant succeeded who was 
in possession during the greater part of the year, not as in Uti 
Posaidetis, who was in lawful possession at the time the pro- 
ceedings began. Now, if the only object of the interdict was 
to determine which of two persons should be defendant in an 
action about to be tried, this provision is unmeaning. Even 
before the time of Justinian, when the Interdict had cer- 
tainly no other object, this fact was recognised, and the 
distinction between Utrubi and Uti possidetis on this point 
was abolished. Whether the object in dispute was land or 
moveablea, it was the person in porseasion at the commence- 
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ment of the action that succeeded on the question of posses- 
gion. (J. 4, 15, 4A.) 

If, however, we suppose that interdicts were brought in for 
perearint, this ancient feature of the Utrubi receives a new 
light. Considering the facility with which many moveables 
pass from hand to hand, the Utrubi would not have served its 
purpose, if the right of possession turned on the question who 
had possession at the time legal proceedings were begun. In 
the case of land this difficulty does not occur, Lund cannot 
run away or disappear from view and a rule that adopted 
possession at the time action was commenced worked very 
fairly as a mode of settling what was really a question of 
ownership. At all events this was the case when the rule was 
finally adopted, that in cascs of clundestina poasessio, no hostile 
possession commenced until it waa brought to the knowledge 
of the previous possessor. If, therefore, one neglected to take 
advantage of the vitiwm of his successor’s possession, and waited 
until the property changed hands, he suffered only from his 
own laches. But it was very different in the case of move- 
ables, which might pass through several hands rapidly without 
our knowledge. In effect, therefore, the interdict Utrubi was 
based on a short prescription of six months, and, as in usu- 
capion, an acceasio temporis was allowed. (G.4,152.)  (p. 358.) 
All this is easily understood, if we look upon the Interdict 
Viruli as intended to establish a kind of ownership ; but it is 
unintelligible if Utruli was nothing more than a preliminary 
to @ vindication. 

Ownership, in this view, was extended to peregrini through 
the medium of possession. ‘The Preetor could not, consistently 
with the limits imposed on his powers, venture directly to be- 
stow dominium ex jure Quiritium on peregrini; but in effect he 
accomplished the same object by protecting possession. An exact 
parallel occurs in the case of Inheritance. It was a strict rule 
of the Roman law that the Pretor could not make an heir 
(heres). But, notwithstanding that rule, the Preetor was almost 
the sole agency up to the time of the Empire, by: which the law 
of inheritance was altered, and succession taken from those 
who were entitled by the jus civile and given to thore who 
were not entitled by the jus civile. To take a single example. 
A son released from the potestas could not be heir to his father, 
even if his father left no children except himself. This seems, 
at au early stage of Roman history, to have been considered a 
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very bard case, and accordingly the Preetor interfered on 
behalf of the emancipated son. He did not violate the rule 
prohibiting him from making a new class of heirs; but he said, 
I will give the emancipated son the possersio bonorum of his 
father. By the possessio bonorum the Preetor granted to the 
emancipated son all the rights, and imposed upon him all the 
duties of an heir, while he religiously abstained from giving him 
the name of heir (heres). There were technical, but not sub- 
stantial, differences between hereditas and bonorum possessio ; 
und until a late period of Roman law the technical distinction 
remained; but at last, under Justinian, even the technical 
distinction was swept away. 

The conclusions to which a consideration of the necessities of 
Roman law lead us are corroborated in a striking manner by 
the peculiarities of interdict procedure. Among interdicts 
themselves there is a profound difference between the Uti 
Possidetis and Utrubi and the other interdicts we have had to 
consider, such as Unde vi or Quod vt aut clam; and this differ- 
ence benrs a remarkable analogy to a distinction that exists in 
the corresponding actions affecting property. 

The place of the interdict Unde vi in a classification of 
Roman law is not hard to determine. That interdict may be 
compared with the actio furti or vt bonorum raptorum in the case 
of moveubles. It was the remedy open to an owner of land or 
houses illegally deprived of his possession. Prior to the intro- 
duction of this interdict, an owner had no remedy against 
wrongful ejectment except the actio sacramenti.’ In that action 
the plaintiff relied upon his title as owner. This was reason- 
able when he was opposed by another also making a Lona fide 
claim to the ownership ; but it imposed a great hardship on an 
undoubted owner evicted by a wrongdoer without any shadow 
ofclaim. The interdict Unde vi redressed this grievance, and 
enabled an owner to recover possession without proving his 
title, and without exposing him to the technical snares and 
pitfalls of a legis actio. We have assumed that the interdict 
Onde vi was brought i in for the protection of owners; and, asa 
general rule, it was owners that benefited by it ; but the con- 
dition of relief to owners was such as to enable persons who 
were not owners to have recourse to the interdict. Inasmuch 








* It must not be forgotten that if a pcregrinus, at this stage of Roman 
were the wrengful possessor, the owner had no legal remedy, inasmuch as the actso 
sacraments could nut be brought against a perey 
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as the owner succeeded on proof of possession, without prov- 
ing his title, it followed that persons who had possession, 
although not owners, could prove all that was necessary to 
procure the aid of the interdict. Thus the interdict was open 
to adverse possessors. 

There must have been some different reason for the intro- 
duction of the interdict Quod ri aut clam. That interdict was 
the appropriate remedy where immoveables were damaged. 
But damage to immoveables was provided for by the XII ‘Tables, 
and also by the ler -Aquilia. (1.9, 2, 27,7; D. 9, 2, 27, 31; 
C. 8, 35, 2.) The owner, therefore, had an action jure ctrile to 
recover compensation for injury to his property. Moreover, 
the owner had the advantage in suing on the ler Aquilia of 
recovering double damages, if the defendant denied his liability, 
and was found liable. There must, however, have been some 
reasons not apparent on the surface, why the remedy on the 
lex Aqulia was not used, and was practically superseded by the 
interdict Quod ri aut clam. Whatever the reason, this inter- 
dict, as well as the interdict Jude ri, was in substance an action 
for wrong or tort done in respect of immoveables, 

The issue raised by the Interdicts Uti Pussidetia and Utrubs is 
of a different kind. It is simply which of two persons has 
possessio—in other words, which of two persons is entitled to be 
protected by law in the occupation of the property in dispute. 
(D. 41. 2, 35.) This is strictly analogous to the question— 
which of two persons is the owner of a given subject. Look- 
ing, therefore, to the issue raised between the parties, it is 
clear that Uti Possi/etis and Utruli must be compared, not with 
actions er delicto, but with the Vindtcatio or acti tin rem. 

The distinction between those two classes of Interdicts cor- 
responds with a curious and instructive difference in Procedure. 
Interdicts. says Gains (G. 4, 156-160) (p. 352), are either duplicta 
or simplicia. The examples he quotes of duplicia interdicta are 
the interdicts Ute Possidetis and Utruli. All interdicts fur res- 
titution (including Onde rt and Quod vi aut clam) are simplicia. 
An interdict is simple when, from the commencement of the 
proceedings, one party is plaintiff and the otherdlefendant. An 
interdict is double when both parties to the suit stand on the 
same footing, neither being specially defendant or plaintiff, 
but each sustaining both parte alike. In the double interdicts, 
the first step to be taken was to offer the interim poases- 
sion to the highest bidder. The one that bid highest thus 
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became defendant on the trial of the issue—which of them 
had possession. 

This peculiarity of the double interdicts is obviously an 
imitation of the socramentum. Now we can understand the false 
assumption in the sacramentum, that, in the beginning of the 
action, neither party is plaintiff; there are merely two persons 
quarrelling. It is a relic of the time when the assumption was 
a fact—when the Preetor acted as a voluntary referee without 
any coercive jurisdiction. But why should the Preetor repro- 
duce this fiction in a proceeding entirely created and moulded 
by himself? And why should he imitate the sacramentum in 
the interdicts Utz Possidetis and Utrubi, and not in the inter- 
dicts Unde vi or Quod vi aut clam? 

If we suppose that the intention of the Preetor in the inter- 
dicts Uti Possidetis and Utrubi was to legalise ownership in 
cases not provided for by the jus civile, these questions admit 
an easy solution. The Preetor, in setting up remedies for a 
new form of ownership, naturally adopted as his model the pro- 
ceedings of the civil law in the like case. The interdicts Uti 
Possidetis and Utruli were drawn on the lines of the sacra- 
mentum ; in like manner, the interdicts Unde vi and Quod vi aut 
clam aad. many others, bones in substance actions arising from 
delictum, followed the models of the actionea er delicto ace ardine 
to the civil law. In Utd Poasidetis there was at first no plaintiff 
and no defendant, because in the sacramentum there was no 
plaintiff and no defendant ; in the Quod vi aut clam there was a 
recognised plaintiff and a recognised defendant from the begin- 
ning, because in the action on the ler .Aguilia and for other 
delicts there was a recognised plaintiff and a recognised defen- 
dant from the beginning.’ This imitation was part of the 
traditions of the office of Preator. The Preetor occupied a 
singular position as a Reformer of the Law appointed by the 
Roman Constitution; but his most important and successful 
changes were those that in appearance departed least from the 
jus civil, 


‘This circumstayce may perhaps give us a clue to the date when the Interdicts 
Uts Possidetis and UCtrubt were first introduced. The Pretor would hardly have imi- 
tated the sacramentum if he had had any simpler procedure to copy. We cannot 
conceive that he should have done eo after the petstoria formula or even the sponsin 
was in wee. Ifa conjecture may be permitted, the date of the introduction of Posses. 
sory Interdicts would be prior to the introduction of the Formulary Systew,— thas is, 
prior to the ler Actutia. The date of this statute is uncertain, eowe putting it earlier 
than 38.0. 247 (p. 62) 
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We must now inquire whether the hypothesis of the origin 
of possessory interdicts in the necessity of establishing a wider 
basis of ownership is consistent with the characteristic rules of 
the law of possession. 

1, A person who had an tnjusta possessio, but was the true 
owner, could not plead his title as a defence to a suit for pos- 
session. He was obliged by the interdict to surrender the pro- 
perty to the justus possessor, who was not owner, and institute 
@ vindication to reclaim the property. No good object can be 
served by putting a man into interim possession, when his fate 
is to be turned out by the next proceeding, and the only result 
of the Roman rule is delay, costs, and damage. Nevertheless, 
such is the tenacity of legal ideas, the rule obtains to the present 
day in those countries that have followed the Roman law with 
more fidelity than intelligence. This is indeed a striking 
example of a rule having a reasonable commencement, but 
speedily becoming unreasonable (ceasante causa non ceasavit lex), 
in that condition seems to be endowed with inextinguishable 
vitality. When the Prietor introduced the interdicts Uti Posat- 
detis and Utrubi, a claim of ownership could not be a defence to 
the interdicts, for the simple reason that the interdicts were 
intended for cases where ownership was impossible. Ifa claim 
of ownership was or could be raised, then the preliminary ques- 
tion of possession was determined by the Pretor himself with- 
out any reference to a juder or the issue of any interdict. But, 
afterwards, when the interdicts were used, as they were in later 
times exclusively, in cases where the real issue between the 
parties was a question of ownership, the rule that a title could 
not be raised us a defence to an interdict, was still—such is 
the power of custom—rigorously enforced. 

2. In the Roman law, as we have seen (p. 341), an occupier 
of a thing could not have possession unless he intended to hold 
as absolute owner. If he meant to hold only for his life, he was 
not a possessor, and therefore not entitled to the protection 
of interdicts. Such was, at the outset, the unquestionable 
doctrine of Roman law. If the reason for introducing Inter- 
dict Possession was to expand the law of ownership, naturally 
enough, protection was given to those persons only who 
occupied animo domtnt. Viewed in reference to the circum- 
stances of its origin, the rule that no person should have the 
protection of Interdicts unless he held anino domini, was 
reasonable and necessary. It was enough for a beginulug, 
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and later on, the Roman law extended the protection of 
Interdicts to wsusfructus and to praedial servitudes. But 
the Roman law never went so far as to give the same 
protection to a depositee, a borrower (commodatarius), or @ 
tenant of a farm. It is easy to understand why the Roman 
Jaw went so far as it did, and also why it stopped short 
at the point where it did. The protection of possessory 
Interdicts was extended to the personal and praedial servi- 
tudes, because it was imperative to go so far; but although 
convenience pleaded strongly for a further extension to the 
case of depositees, borrowers, and tenants, yet such extension 
could not be said to be necessary. Here, as in other cases, 
the Prsetor went as far as necessary and no farther. 

The necessity of extending Interdicts to personal and 
praedial servitudes is easy to understand. We shall suppose 
that a person, declared a possessor of u portion of public land, 
by his will bequeaths the usufruct of the land to his wife, 
and, subject thercto, the ownership to his son. The man dies; 
the widow continues to occupy the land until she is forcibly 
expelled by an outsider, Can she avail herself of the interdict 
to recover possession? Clearly not, because she does not hold 
as owner, but only as tenant for lite. The wrongful trespasser 
remains triumphantly in possession. Such a result would not 
long be tolerated. 

Again, we shall suppose that Titius and Maevius occupy 
adjoining farms on public land. The farm of Titius is next 
to the public highway, and Maevius canuct get to the public 
road except in virtue of a right of way that Titius has granted 
to him over his farm. If, now, Titius blocks the way, and 
refuses to allow Maevius access to the public highway, what 
remedy has Maevius? Clearly he cannot sue for a legal right 
of way, for that was a rex mancipi, and could not be created 
by Titinus, who was not an owner, nor in favour of Maevius, 
who likewise was not an owner. Therefore, as the law stood 
at firat, Maevius had no remedy. But it was impossible for 
the Prastor practically to sanction the ownership of land in 
the ager publics, and at the same time to deny legal 
protection for the servitudes that were essential to the bene- 
ficial enjoyment of the property. The concession of owner- 
ship to peregrini and possessors of ager publicus inevitably drew 
after it in the course of time the concession of personal and 
praedial servitudes, which are mere fragmenta of ownership. 
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Thus it came to pass, in the case of servitudes as in the case 
of ownership, that there was a complete duplication of remedies, 
the interdicts being founded on mere use, while the correlative 
actions raised the question of right. 

No similar urgency existed in the case of depositees, 
borrowers, or tenants. A complete law of property extending 
down to the smallest servitude, could be created without 
touching the case of tenants of farms. Consistency did 
not require any extension of interdicts to them, and, more- 
over, depositces, borrowers, or tenants, were provided with 
remedies, although not by interdicts, to the extent to which 
their interests might be affected by loss of occupation. ‘To 
refuse possessory rights to tenants was a real defect in Roman 
law; but it was not a defect resulting in such clamant injury 
as tu compel the Pretor to go out of his way to give them 
relief, 

Many German writers, from too great a deference to the 
authority of the Roman law, and from a characteristic tendency 
to over-refinement in juridical speculation, have fallen into two 
errors, They have erroneously held that animus domini is 
essential to the true notion of possession in the Roman law, 
and partly in consequence of this mistake, they say that no 
possession can, on principle, deserve the protection of the 
State unless the posscssor has an animus domini. But, in the 
first place, the Preetor, in requiring animus domint in a person 
seeking the aid of the possessory interdicts, was not thinking 
of adverse possession at all; and in the second place, although 
beginning with animus domini, the Roman law went far beyond 
that point. When, therefore, Bruns speaks of the modern 
statutes that give possessory iemedies to tenants as a sacrifice 
of principle to convenience, he would have been nearer the 
truth if he had said that the denial of such rights war a 
sacrifice of the substantial interests of justice to juridical 
tradition not correctly understood. The English law, which 
treats the subject of possession free from the bias of a correct 
or an erroneous understanding of the Roman law, gives pos- 
sessory remedies to lessees and simple bailees} which latter 
term includes the depositee of Roman law. In this respect, 
the English law is in harmony with the dictates of common 
sense, and there is uo reason to believe that the Roman Jaw 
would have taken a different view, but from the fact that its 
law of possession was originally a law of ownership. The 
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point is well put by Mr W. O. Holmes in a recent interesting 
work, “If what the law does is to exclude others [than the 
possessor] from interfering with the object, it would seem that 
the intent which the law should require is an intent to exclude 
others. I believe that such an intent is all that the common 
law deems needful, and that on principle no more should be 
required.” The true philosophical basis of possession is detentio 
together with the animus tenendi (not the animus domini). 

8. In the Jaw of possession, agency was admitted fully and 
explicitly. The chief obstacle to the admission of agency in 
mancipatio or in contract does not exist in the case of possession. 
It was the Formalism of the Roman law that made it 80 hard to 
obtain a recognition of agency. Where the rights acquired 
depended on the exact observance of certain solemn forms, it 
was difficult to give such rights to persons who did not them- 
selves participate in the formalities. But possession was a fact ; 
it depended upon no observance of a rigid legal etiquette. 
While, on the one hand, there was thus less resistance to the 
admission of agency in cases of possession, such admission was 
absolutely necessary if the benefit of possessory interdicts was 
not to be confined within exceedingly narrow limits. Ifa man 
could possess, in the legal sense, only objects with which he 
was in close physical proximity; if he lost possession of his 
farm when he let it to a tenant or left it in charge of his 
slaves, the utility of possessory interdicts would have been 
sadly impaired. If the Prector’s object was to give by means 
of possessory remedies the practical enjoyment of property, 
then it was indispensable that a man should be allowed to 
possess by his slaves or agents as well as in his own person. 

Retention by an agent was essential to the usefulness of 
possession, but acquisition of possession in the first instance 
without the presence of the principal, was not indispensable, 
and it was long before the Roman law took that step. In the 
time of Gaius (G. 2, 95), the question whether a man could 
acquire, as well as retain, possession by an agent, was un- 
settled. Justinian seems to ascribe the change to a constitu- 
tion of Severws (A.D. 226) (J. 2,9, 5; C. 7, 32,1); but that only 
confirmed what had already become law through the influence 
of the jurisconsults, (D. 41, 1, 20, 2.) 


Auother question that has offered rare temptations to finely- 





1“The Common Law,” p. 220. 
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spun controversy is, whether possession is a Fact ora Right? 
The question could not have arisen but for an ambiguity in the 
word possessio. By the term “ possessor” is meant one of two 
things. Sometimes it means “a person entitled to certain 
rights,” which, as we have seen, were at first practically the 
same as ownership. But by “ possession” is often meant the 
investitive facts that create those rights, namely detentio to- 
gether with the animus domini. In the first sense of the word, 
possession is a right; in the second, it isa fact. To appreciate 
the evil consequences of the double meaning of such a term, 
it is only necessary to think what confusion would arise if the 
same word signified both ownership and title. In speaking of 
ownership, we have two terms—dominium, signifying a collee- 
tion of mghts;’and say, traditio, the name of an investitive 
fact. 

Impressed with the inconvenience of such an ambignity in 
s0 important a term, I suggested, in the first edition of this 
work, that while retaining possession, as the proper designation 
of the investitive fact, PRETORIAN or EQUITABLE OWNERSHIP 
might be employed to name the rights arising from that fact. 
Thus, as we have Quiritarian Ownership ansing from mancipatio, 
and Bonitarian Ownership arising from possessio ad usucapionem, 
so we should have Praetorian or Equitable Ownership ansing 
from possesszo. 


POSSESSION WITHOUT ANIMUS DOMINI. 


We must now consider with exactness the exceptions re- 
cognised in the Roman law to the rule that no one can have 
the benefit of the Possessory Interdicts who does not hold 
animo domint. A hypothesis put forward to explain possesmo 
has not done half its work when it has accounted for the rule ; 
it must equally account for the exceptions. The exceptions in 
the Roman law fall into two classes. In the first class, pos- 
session, both name and thing, is frankly admitted in the 
absence of animus domint; in the secon’ class, possession— 
the thing is admitted, but the name is strenuously denied. The 
first class includes, in addition to pignus and pr&carium already 
mentioned (p. 341) emphyteusis, sequestratio, and (but this is 
disputed) superficics. The second class includes Personal Ser- 
vitudes and Affirmative Praedial Servitudes. In this case the 
authorities deny that there is possession, and say there is 


quasi-possessto. 
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I.—CASES WHERE POSSESSION—-NAME AND THING—IS ADMITTED 
IN THE ABSENCE OF ANIMUS DOMINI. 


In this group the only cases that require explanation are pig- 
nue and precarium. The sequester, emphyteuta and superficiarius 
belong to the later Roman law; they came into existence long 
after the theory and practice of possessory interdicts were 
settled, and they can throw no light upon the origin of pos- 
session. At the same time they are not without significance 
as showing the readiness of the Roman law to extend the 
application of possessory remedies. 

Precarium, and probably, pignus stand on a different footing. 
Precarium is at least as old as the first introduction of pos- 
sessory interdicts, and pignus boasts of considerable, if not 
equal, antiquity. Unexplained, therefore, precarium at all 
events would negative the proposition laid down, that, at first, 
in every case the Roman Jaw refused to protect a possessor 
unless he held animo domini. 

PRECARIUM.—J’recarium stands, among rights in rem, at 
the opposite end of the scale from dominium. Ownership is 
the largest interest that one can have in things ; precarium, or 
tenancy-at-will, is the smallest. Yet, a person holding precario 
had the benefit of the possessory interdicts, and was called a 
possessor, although according to the rule of Roman law, no one 
could be a possessor, unless he held animo domini. The incon- 
sistency is startling, but that is not all. A tenant for a term 
of years was, to the latest period of Roman law, held to be no 
possessor, for he had no animus domini, and therefore could not 
invoke the aid of the possessory interdicts. Viewed from the 
standpoint of reason, a more glaring inconsistency could not 
easily be imagined. But looking to the history of precartum, we 
shall find a simple explanation of this extraordinary anomaly. 

Precarium, although in later times a rare and insignificant 
form of tenure, could never have filled the large place it does 
in connection with the posgsessory interdicts, if it had not in 
earlier days been of high importance. It reminds us at once 
of the copyhofd tenure of English law, although the fate of 
precartum was curiously unlike the fate of the English villein 
tenure. A copyholder remains to the present day in theory, as 
he originally was in fact, a tenant at will. His emancipation 
dates from the reign of Edw. IV., when the judges decided 
that a copyholder could not be evicted, so long as he paid the 
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enstomary dues. By this decision, a tenancy-at-will was con- 
verted into a tenure in perpetuity. Precarium, in the early period 
of Roman history, appears to have been the tenure on which 
clients cultivated land belonging to, or in the possession of, 
their patrons. The client paid no rent, but in theory he held only 
during the good pleasure of his patron. The singular point, 
however, is, that the client, if he so willed, could hold the 
land in defiance of his patron. We are distinctly told by 
Paul (D. 43, 26, 14), that the interdict de Precario, the remedy 
ultimately given to the landlord or patron to evict his client, 
was introduced because no remedy was given to the landlord 
by the jus civile. Indeed, if the landlord had exacted security 
for the surrender of the Jand, he was not allowed the interdict 
de precario, and was left to enforce his security. (D. 43, 26, 15, 3.) 
Thus, prior to the remedy introduced by the Preetor, a client 
was in the position of a modern copyholder,—he could not be 
evicted. A client, therefore, holding against his patron was, in 
the strict sense of the word, a possessor; he held antmo domini ; 
and, although he was unconscientious in refusing to act upon 
the understanding upon which he was admitted, he was none 
the less a possessor. The phraseology of the interdicts bears 
conclusive testimony that at one time precerium readily passed 
into possessto. In all the interdicts, the three terms, ri, clam, 
precario, are associated together, as the three vitia possexsionta, 
The possession of a client, in a controversy between him 
and his patron, was stamped as vitiosa, But the posses- 
sion was none the less possession, because it was vitiosa, 
aud, as we have seen (adversus exrtraneos vitiosa possessio 
prodesse solet), such a possession was good and effectuai 
against all the world, except the patron. The privilege 
of invoking the possessory interdicts againet all the world, 
except the landlord, remained after the interdict de precario 
was allowed; because it was enough to protect the land- 
lord without depriving the tenant of the privilege he had 
before enjoyed. It is one of many instances supplied by the 
history of legal rules, where an incident originally attached to 
@ juridical conception from reagon or necessity, continues to 
subsist, although the reason for its existence has disappeared. 
The history of testamentum supplies a remarkable illustration of 
the same theme. At first wills were made in the Comitia, in the 
ordinary form of legislation, with the authority of the Roman 
people, and thereby manumissivns of slaves, which could not be 
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effected without the authority of the State, could be accom- 
plished. But after wills had ceased to be made in this public 
manner, and had become private, and even secret transactions, 
they still retained the old power of manumission. In the case 
of precarium, justice required that the Pretor should give a 
remedy to the landlord against a recalcitrant tenant at will, 
but justice did not require that the position of the tenant should 
be impaired, so far as third parties were concerned, and thus, to 
the latest period of Roman law, the tenant at will had the right 
to possessory interdicts, the only relic of his ancient security 
and grandeur. 

Pignus.—The earliest form of mortgage known to the Roman 
law, was an absolute conveyance of the property to the creditor 
by maucipatio or ceasio tn jure, on condition that, when the 
debt was discharged, the creditor should reconvey the property 
to the debtor. The mortgagee became at once owner of the 
property, but in virtue of the solemn transaction of mancipatio 
was levally bound to restore the property, when the debt was 
paid. lf, however, a borrower delivered property to a lender to 
secure a loan, but neglected to use the mancipatio, what was 
his remedy if the creditor refused to give back the property 
after the debt was discharged? He appears to bave had no 
remedy, as no action would lie on a promise to restore the pro- 
perty, when that promise was not made in solemn form. The 
injustice of such a result led to the interference of the Pretor, 
who introduced the actio pigneratitia to enable a debtor to re- 
claim his property after he had repaid the loan, In granting 
this action the Prator had no purpose except to give redress 
in a clamant case, where no redress was afforded by the jus 
otvile, but the indirect, and probably unforeseen, consequence 
of his interference, was to make delivery without mancipatio 
as secure a form of mortgage, as delivery with manctpatio, and 
thus the mortgage called pignus rapidly superseded the ancient 
and less convenient form. 

Before the actto ptqneratitia was brought in, a person to whom 
property had been delivered without manctpatio could hold as 
owner in defiaiice of the just claims of the mortgauger. He was 
thus a true possessor, or, it might be, even owner; and his 
possession was not affected with any vittum. He held with the 
express consent of the mortgager, and therefore nec et, nec clam, 
nec precario. The actio pigneratitia was personal to the mort- 
gager or bis representatives, andit did not in any way diminish 
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the rights of the sveaittoe against third parties, and con- 
sequently did not destroy his rights to the possessory in- 
terdicts. Thus in prgnus, as in precarium, history enables us to 
understand why, although animus domini was wanting, pos- 
sessory rights were sanctioned. They were sanctioned because 
at one time in their history, the animus domint did exist, and 
therefore possession; and when the antmus domini ceased, no 
necessity was imposed upon the Prawtor to take away the 
privileges it had bestowed. 

Emphyteusis.—This tenure is distinguished from ownership 
only in respect of the payment of rent, and the consequences 
deducible therefrom. The emphyteuta had actions practically 
identical with the vindicatio for ownership ; and he required the 
interdicts Unde vi and Quod ri aut clam to protect hia righta, 
For this purpose, at all events, he was a possessor. (D.2,8,15, 1.) 
But Uti Possidetis,as u means of settling the claim of riv ral pos- 
sessors, could scarcely be relevant, as the emphyteusis origin- 
ated in agreement. Where, however, the possession of an 
emphyteuta wes constructively assailed, and the Uti Possidetis 
was used tu secure the free exercise of the property (p. 233), it 
would be available. 

Superficies is a similar tenure; but the supersiciarins could 
not use the interdict Uti Possidetis for any purpose. The 
possessor of the solum could alone use it, for superfictes solo cedit. 
But the superficiarius was protected by a special interdict, and, 
moreover, could employ Unde vi and Quod vi aut clam. (D. 48, 
16, 1, 5.) 

It would, therefore, seem that while the possesaory interdicts, 
in so far as they raised as issue the jus possessionis, were not 
relevant to emphyteusis and superjicies, yet in so far as they took 
the place of actiones ex delicto to give redress in respect of 
wrongs to immoveables, they were applicable. 

Sequestratio.— When an action was brought for the recovery 
of property which, pending the suit, was deposited with a third 
party, and it was an object to prevent either party guining by 
usucapio, while the proceedings were going on it. was competent 
to the parties to agree that the stakeholder (sequester) should 
have not merely the custody, but the possession of the pro- 
perty. (D. 41, 2, 39; D. 16, 3, 17, 1.) Probably the sequester 
could use the possessory interdicts. As a mere depositee, he 
could not sue even a thief, if the object were a moveable, nor 
protect himself by the Interdict Unde Vi, if it were immoveable. 
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Necessity required, as the ownership was in dispute, that some 
protection should be given to the sequester, and the Preetor, 
instead of making a special interdict, as in the missio in posses- 
stonem, admitted him to the ordinary possessory interdicts. 


IJ.— QvUASI- POSSESSIO. 


CASES WHERE POSSESSION WITHOUT ANIMUS DOMINI WAS 
DENIED IN NAME BUT ADMITTED IN FACT. 


In these cases two questions arise: —(1) Upon what 
principle were possessory rights conferred in the absence of 
animus domini? aud (2) why did the jurists, admitting posses- 
sory rights, refuse to admit possession? This group includes 
examples from personal and praedial servitudes. 


PERSONAL SERVITUDES: Usuafructus. 


The only persona] servitude that appears to be mentioned in 
connection with possession is usuxfructus, although there is no 
reason to suppose that possessory remedies were not applicable 
in the case of the other personal servitudes. The usufructuary 
could resort to the Interdict Unde vi (D. 43, 16, 3, 15), the In- 
terdict Quod vt aut clam (D, 43, 24, 12; D. 43, 24, 13, pr.), and 
the Interdict Utt Possidetis, (D. 43, 17,4.) From this it ought 
to have followed that a usufructuary was a possessor. A pos- 
pessor is one entitled to use the possessury Interdicts, and one 
entitled to use the possessory Interdicts is a possessor. No 
other use of technical terms can be justified. To say that of 
two men equally entitled to the Possessory Interdicts, one is a 
possessor and the other is not, is to employ technical language 
to produce confusion instead of assisting clearness. Yet this 
was exactly what the jurists did in the case of ususfructus. It 
is true that the usufructuary has not the animus domini; but 
that element is equally wanting in pignus and precarium; yet 
in those cases, as we have seen, the jurists made no scruple to 
admit the name of possessto as well as the fact. Why should 


it be different in the case of ususfructus? That it was differ- 
ent is abundantly clear. 


1 The language of the jurists is, however; by no means uniform ; and, in fact, is 
consiatent only in denying posecssio to a usufructuary. (D. 43, 26, 6, 2; D. 2, 8 
15, 1.) Venuleius adds, the possessio of land held in usufruct remains with the 
owner (dominus proprictatis mudac.) (D. 41, 2, 52, pr.) Gaius says the usuiructuary 
has not possession, but only a right of enjoyment (jus utendi fruendi.) (D. 41, 1, 
10, 5.) Again, Ulpian says that a usufructuary has natural possession (D. 41, 2, 
12, pr.), oF oocupation (defentio) merely. (D. 43, 3, 1, 8.) 
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What, then, is the meaning of this strange inconsistency— 
the granting toa usufructuary all the rights that constituted 
possession in 8 legal sense, combined with a stern refusal of 
the name? The secret is, that there was a time, perhaps not 
a short time, when the Roman law rigorously held that posses- 
sion could not exist except when the animus domini was present. 
This, as has been explained, is consistent with the cases of 
pignus and precarium, where at first, if the view suggested in 
this chapter is right, the jurists recognised the presence of an 
animus domini. The starting point of the Roman law is then 
universally, no animus domint, no possession. Consequently a 
usufructuary, having no antmus domint, could not claim posses- 
sion, neither name nor thing. He could not be a possessor, 
and he could not use the possessory Interdicts. If we had no 
information except from Justinian’s Digest, this inconsistency 
would be a hopeless puzzle. 

In the Digest the usufructuary is spoken of as entitled to 
the same interdicts as the possessor. But we learn from a 
passage preserved in the Vatican Fragmenta, that there were 
really two interdicts, one of which applied to possession, the 
other to ususfructus. Venuleius tells us (Vat. Frag., 91) that the 
Interdict Unde vi could not, in its original form, be used by a 
usufructuary, because he was not a possessor, But the Inter- 
dict was modified for his benefit: “If he is alleged to be 
hindered by force from enjoying the usnfruct."—" Si uti frui vi 
prohilitus ease dicetur.” By this means possessury rights were 
extended to fructuarit. We can now understand why the 
jurists were compelled, by the necessities of their technical 
language, to deny that the usufructuary was a possessor, The 
very terms of the Interdict by which he got possessory rights 
implied that he was not a possessor ; for, if he were a possessor, 
no change in the Interdict would have been required. It was 
not possession; it was an extension of poesessory remedics 
to a case where there was no possession,’ The interest of the 
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' A legatee, who, without the consent of the heir, took possession of the object 
bequeathed, was compelled, at the instance of the heir, to give yp possension by the 
Interdict Quod Legatorum. This interdict could be brought against a possessor only, 
and inasmuch as a usufructuary was not a possessor, a new interdict was required 
when a usufructuary had entered upon property left to him in usufruct. “ Inde ot 
interdictum Uti Possidetis ute hoc nomine proponitur et Unde Vi, guia non possidet. 
etiam utile datur quod taliter concipiendum est: quod de his Lonia leyati nomine pos- 
sides, quodque uteris frueris, quodque dolo malo fecisti, quominus possiceres, ulereris frucre 

-” Venuleius, Vat. Frag., 90. For the meaning of utile, see p. 244. 
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usufroctuary was therefore in accordance with usage properly 
called quasi possessio. (D. 4, 6,23, 2; Vat. Frag., 93.) Quast 
possessio has a purely adventitious and historical meaning. It 
means that the Roman law deliberately advanced from the 
position that a possessor must have animus domint; and this 
advance was marked by a new term (quasi possessio). But, 
after all, the use of quasi possessio savoured of legal pedantry ; 
for, where there is no difference in substance, why should there 
be in name? Accordingly we find that in popular language 
such nicety was not observed, and even in speeches in Court, 
great lawyers like Cicero do not scruple to speak of the 
possessto of the usufructuary. (Pro Caecina, c. 32, p.m. 308.) 
One consequence of this strictness in language is, however, 
of too much practical importance to be omitted. Before 
possessory remedies were extended to a usufructuary, he was 
regarded in law as an agent holding on behalf of the owner 
—the dominus proprietatis nudae. The owner, therefore, was a 
possessor, and entitled to the possessory interdicts against any 
one who might disturb the usufructuary in his possession. In 
accordance with the conservative instincts of the Roman 
jurists, it was not deemed necessary to deprive the owner of 
the advantages he had before enjoyed; he continued to be 
called possessor, although the usufructuary also had possessory 
remedies in respect of the same subject-matter. (D. 41, 2, 52, 
pr.) ‘Thus it happened that two persons. in different rights 
enjoyed possessory remedies in respect of the same object; and 
the rule duos eandem possidere non posse was evaded, by saying 
that one had possessio and the other not possessio, but quasi 
possessio. The technical solecism thus served a useful purpose, 
and this utility may have contributed to the obstinacy with 
which the jurists adhered to the difference of phraseology. 


PRAEDIAL SERVITUDES—Servitudes are either affirmative or 
negative (see postea). Negative or urban servitudes (jura 
urbanorum praediorum) cannot well be the subjects of anything 
analogous to possession. Suppose A claims a jus altius non 
tollendi against B. So long as B merely refrains from raising 
his building, even should it be from fear of A, it can hardly 
be said that A is in possession of, or exercises, a jus altius non 
tollendt. If B does build higher, A has an action, and that 
action must necessarily be based on an alleged right to stop 
the building. 
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But in the case of affirmative servitudes, there may exist 
a state of things analogous to possession ; namely, the enjoy- 
ment of a right, without title. I walk openly over a track in 
B's field claiming a right of way. If I have no real right of 
way, but nevertheless B does not forcibly prevent me, I may be 
said to have the enjoyment without title of a right of way; and 
this bears an analogy to adverse possession. But the analogy 
is not very close, and there is no reason, looking at the subject of 
mere possession, why we should have a duplication of remedies 
asin the case of property, one set being founded on actual exer- 
cise of a right, with or without title, and the other based on title. 

It is true that a claim of right exercised for a certain length 
of time may, by prescription, become a good title. But 
this is very different from the Roman law. Thus, in the case 
of a right of way, a possessor of land could, by using a right of 
way for thirty days in an open manner, without hindrance, 
establish a claim to the interdict de itinere actuque privato, To 
obtain the assistance of this interdict, all that he requires to 
prove is that, during thirty days in one year, he in point of fact 
used the road, For the purpose of prescription, thirty days was 
ridiculously short, and such use did not establish plaintiff's right 
but only secured him the use of the right, until the owner, 
of the servient land, by an actio negatoria proved that, not- 
withstanding such use, his neighbour had uo right of way. 
Long enjoyment ought properly to count as evidence of 
a true servitude; and this would seem the only way in which 
possession could be material in a dispute as to a servitude. 

The Roman law goes far beyond any legitimate recognition 
of the actual use of a servitude, and provides possessory inter- 
dicts alongside the actio confessoria and actio publiciana in rem. 
It introduces in questions of servitude the same duplication 
of remedies that has been noticed in questions of property. 
Thus, if an owner is not in possession, but ejects the possessor, 
he was worsted on the Possessory Interdict, and could not 
plead his title by way of defence. He had to go out and 
bring his vindicatio, when, on proving his title, hg could oust the 
possessor and recover the land. Similarly, in a question of right 
of way, if an owner of land had permitted another to use a way 
under a claim of right for thirty days, he was bound to allow 
him to continue to use it until, by means of an actio negatoria, 
he had established that the use was without title. 

In the first edition of this work, it was suggested that the 
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function of possessory interdicts was to give a remedy against 
third parties, who had no rights in the servient land, but 
obstructed the owner of the dominant land in the enjoyment of 
the servitude. That these interdicts would be used in such a 
case we can easily believe; but they could not have been 
introduced for that purpose; for the actio confessoria could be 
employed against third parties The only explanation of the 
existence of such interdicts, which, on their merits, appear to be 
useless, or at least unnecessary, seems to be that they were 
introduced for the purpose of completing the legal edifice built 
by the Preetor for peregrini or possessors of ager publicus. If 
possession was brought in to establish ownership in cases not 
allowed by the jus civile, it became necessary to give analogous 
possessory remedies in servitudes. A peregrinus or possessor 
of ager publicus, could not have proved a jus eundi, aguam ducendi, 
or altius tollendi ; for a jus could not be created except by investi- 
tive facts inapplicable to these cases. If a remedy was tu be 
given, it must proceed upon not jua, but factum, not right, but 
actual user.’ In this way, the interdicts brought in for praedial 
servitudes receive an explanution and justification of which 
they stand much in need. 


SAVIGNY ON POSSESSION. 


The celebrated treatise of Savigny on Possession has justly 
been considered a landmark. The lucidity of style, the clear- 
ness of arrangement, the ingenuity displayed in the elucidation 
of texts, the skill shown in reconciling passages apparently but 
not really antagonistic, the reduction of a mass of complicated 
detail under simple general rules—all these merits continue to 
‘give the treatise a lasting place in the literature of Jurispru- 
dence. But it is singular that while he had in his hand the real 
clue to all the intricacies and inconsistencies of the Roman Jaw, 
he did not follow it up. In conjunction with Niebuhr, he 
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' This view derives support from D. 8, 5,1, 3, Ulpian states that a usufructuary 
could use the interdict de ttinere to secure a right of way attached to the land held in 
usufruct ; but that, aot being owner, he could not claim a right (ius), and, therefore, 
could not bring an actio confessoria. “ Alibi enim de jure, id est, in confessoria 
actione ; alibi de yacto, ut in hoc interdicto, quaeritur.” As, however, this remedy 
would not in all cases be sufficient, for the usufructuary might be obstructed before he 
had had an opportunity of using the way for the prescribed number of days, a utile inter- 
dictum de stincre was allowed, in which the usufructuary sucoceded, if he could show 
that the person from whom be derived the usufruct bad actually used the way for the 


prescribed period. 
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established a theory of the origin of posseasiones in the circum- 
stances of the Public Land that, properly used, would have 
enabled him to svlve the problems of possession. In order to 
complete the statement of the law of possession, it will be 
convenient to consider the points on which, as it seems to the 
present writer, Savigny has fallen into error. 

1. “ By the possession of a thing,” says Savigny, “ we always 
conceive the condition, in which not only one’s dealing with the 
thing is physically possible, but every other person's dealing with 
tt ts capable of betng ercluded.” The power of excluding others 
is not a part of the notion of possession. For if “ physical” 
power is meant, then a weak man could not be a possessor, for 
he could not exclude a stronger man, If “legal” power is 
meant, then it is begging the question, for the point to deter- 
mine is,—what is the physical relation that will enable a 
possessor to invoke the aid of the legal power? To constitute 
possession, it is enough if one has the power of freely dealing 
with an object, and the intention to exclude others from dealing 
with it. Savigny’s definition cannot easily be applied to a case 
like that mentioned above (p. 351), where a man hides treasure 
in another’s land. The possessor of the treasure has the power 
of freely dealing with it, because the Prator will compel the 
owner of the land to admit him to dig for the treasure, on 
condition of his paying for any damage done to the land : but 
he has no power of excluding the owner; for the owner has 
the right to dig in his own land, and, if he does s0, may make 
himself possessor of the treasure. | 

2. Savigny holds that possession is by itself a mere fact, and 
not a right entitled to legal support. “As mere possession 18 
not a legal relation, disturbance of it is not a breach of the law, 
and it only becomes so, when some other right is violated at 
the same time. But if a disturbance of possession is effected 
by force, a breach of the law ts committed, because all violence 
is illegal, and this is an injury against which redress may be 
obtained by an interdict.” “An independent right is not, in 
this case, violated with the person, but sume change is effected 
in the condition of the person to his prejudice; and if the 
injury, which consists in the violence to the person, is to be 
wholly effaced in all its consequences, this can only be effected 
by the restoration or protection of the status guo, to which the 
violence extended itself. This is the true ground of possessory 
suite.” This hypothesis is open to several objections. 
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(3.) Savigny’s hypothesis faile moreover in the single item 
with reference to which it appears to have any relevance. If 
by of was meant a personal assault, he would at least have 
some basis of fact to begin with; but it did not necessarily 
imply the slightest assault. A person who refused to admit 
the possessor had done all that was necessary to enable the 
possessor to bring the Interdict Unde ri (p. 252). (D. 43, 16, 12.) 

3. Savigny affirms “of all interdicts universally,” that they 
found themselves on obligationes ex maleficiis, The suggestion iz 
that this lends support to the hypothesis just examined ; that, 
however, it certainly does not do: for there are delicta in respect 
of things, as well as delicta in respect of persons. A delictum 
is simply a violation of an unquestioned right, whether that be 
a right of person or of property. Even, therefore, if we were 
to admit that all interdicts were, in substance, actions er delicto, 
we should be a long way from proving that they were all 
remedies for wrong done to the person. 

Actions relating to rights in respect of things, fall under one 
of two categories, for either the alleged nght is denied, or it i 
admitted, and only the violation of it is denied. Thus an 
actio furtt presupposes that the defendant does not claim to be 
owner, and the question is simply whether the defendant has 
violated the right of the plaintiff by fraudulently depriving 
him of possession. The analogy between such an action and 
the interdict Unde ri or Quod vi aut clam ia manifest. But in 
the interdicts Uti Posstletis and Utruli the question is, which 
of two persons claiming a right to protection in respect of 
possession ought to be protected? Either A is in possession 
and B does something tv challenge A’s nght, in which case A 
brings the interdict to establish his possession as aguinst B ; 
or B claims the possession as agaiust A. The question is, 
therefure, not of the violation of an admitted right, but of the 
existence of the right itself. (See p. 373.) 

4. Derivative Possession—Savigny was right in seizing the 
cardinal feature of the Roman doctrine, that a possessor must 
have animus domini; but he breaks down in his attempt to give 
a reasonable account of the numerous and important exceptions 
to the rule. Dealing, in the first instance, with those exceptions 
where the jurists frankly admit possession—both uame and 
thing—Savigny says they are instances of Derivative Possession. 
“Thus, for instance, the creditor has the juridical possession 
of a pledge, although he has no intention of exercising owner- 
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ship over it, because the debtor who had full possession of the 
article, transferred to him the jus gossessionis at the same time 
asthe detention.” This amounts to saying that, where mere 
occupation was transferred, and the possessor wished that 
the occupier should have the use of the possessory interdicts, 
in certain cases this wish was complied with. This suggestion 
of Derivative possession is not to be found in the writings of the 
jurisconsults. So far from being an explanation, it is a mere state- 
ment ofthe difficulty. There is no difficulty where the posses- 
sion is transferred, because the new possessor holds antmo domint. 
Nor is there any difficulty where the occupation only is trans- 
ferred to an agent, for in that case, the possessor retains his 
right to the interdicts. The real difficulty is to explain, con- 
sistently with the general rule, how a person, like a creditor in 
the case of a pledge, who has no animus domini, should have 
possession and possessory remedies, and why the mortgagor, 
who has still the animus domini, has no right to the possessory 
interdicts. The word “ derivative ” explains nothing. Moreover, 
it is not the jus possessionis, as in one place Savigny alleges, 
but the possessio itself, that is transferred. 

5. Quasi-Possessio.—In this case, the jurists have provided 
Savigny with an explanation, which, although only a verbal 
explanation, has been without hesitation adopted by him. 
Speaking of ususfructus, Savigny says,—“ As true possession 
consists in the exercise of property, 80 this quasi possession 
consists in the exercise of a jus in re; and, ag in true possession, 
we possess the subject itself (possessio corporis), but not the pro- 
perty, we ought not properly to use the term possession of a 
servitude ( possessio juris).” 

This explanation is connected with the unscientific division of 
things into corporales and incorporales. (See p. 287.) We are 
told by Paul that only corporeal things can be possessed, 
while an incorporeal right could not be possessed. (D. 41, 2, 
3, pr.) Possessto corporis is contrasted with possessio juris. 

The opinion thus set forth by Paul was unquestionably 
accepted by the Roman jurists; but it proceeds upon an im- 
perfect apprehension of the distinction between ownership and 
other rights tn rem to things. Ownership is simply the largest 
aggregate of rights tn rem to things, and is as truly incorporeal 
as a single right in rem; as, for example, a private right of 
way. Servitude and ownership are equally incorporeal in go 
far as they are rights they are equally corporeal in the sense 
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that as rights they exist only with reference to some definite 
corporeal thing. To say that an estate in land for life is an 
incorporeal thing, but an estate for ever is corporeal, ia an 
absurdity. 

When, therefore, Paul says that corporeal things can be 
possessed, but not an incorporeal right, he commits himeelf to 
a false distinction based upon a blunder. For it is manifest 
that an incorporeal right (to repeat the tautological language 
of Paul) may be the object of possession, in precisely the same 
way as corporeal things may be the object of posnession. 
Possession arises from a disturbance of the normal union in the 
same person of a right and the appropriate investitive fact. 
Now, such a separation may exist in respect of any group of 
rights in rem as well as of ownership. A right of way, for 
example, was created by one of several facts; when, therefore, 
a person used a way as a right without having obtained it by 
one of these facts, he stood in precisely the sume relation to the 
right of way as one that occupies land does to the land if it 
does not belong to him. A possessor is simply one that exer- 
cises a right without being invested with it in any manner 
appointed by law; and this is just as true of a single right in 
rem as of ownership. 

Savigny repeats the fallacy in the statement that in true 
possession we possess the subject itself. There is absolutely 
no difference whatever in the nature of the physical dealing 
with an object, whether we act as owners or as using 4 Servi- 
tude. The only way in which I can possess land is by stand- 
ing, walking, cultivating, or otherwise dealing with it. So in 
a servitude of a right of way, I can only use it by walking over 
the land. Paul, aud after him Savigny, are wrong in suggest- 
ing that there is any distinction physically between the pous- 
session of (so-called) corporeal things and the possession of 
(so-called) incorporeal things. There is a difference, but not 
in regard to the physical basis (corpus) of possession; the 
difference lies in the animus. It was not the impossibility of 
true physical possession that prevented a fructuarius suing by 
the same interdicts as a possessur: it was the absence of animus 
domini. Between the physical possession of a tenant for lite 
and of an owner there is not the shadow of a difference. 
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RIGHTS JN REM TO THINGS, INDEFINITE IN POINT OF USER, 
BUT LIMITED IN DURATION. 


Il.— PERSONAL SERVITUDES. 


Property (dominium) is an aggregate of rights,—of the various 
and indefinite rights of possession and enjoyment, and the right 
of alienation. The most perfect example of property is the 
rights possessed by a man sui juris and of full age over his 
clothes. His power of enjoying, altering, destroying, or alien- 
ating his clothes is quite unrestricted. This is property in its 
fulness. But we still continue to call him owner even when 
his powers are less complete. Suppose he is interdicted as a 
spendthrift, and forbidden to sell his property, nevertheless he is 
called owner. In this case the restraint on alienation is imposed 
exclusively for his own benefit, and it may seem reagon- 
able to regard him as owner. But the term continues to be 
applied, as in the case of the ownership of the dos by husbands, 
when the property is inalienable not in the interest of the 
owner, but of a person whose right may be looked upon as 
hostile. Hence, although the power of alienation is a most vital 
part of ownership, it may be wholly wanting, and still the 
usage of legal writers requires us to call the residue ownership. 

In another direction ownership may be abridged without 
ceasing to obtain the name. The enjoyment of property 
may be restricted. A common case is where an owner of land 
is obliged to permit an adjoining proprietor to walk or ride 
through his land. The exclusive possession of the owner is 
thereby limited, but still he is calledowner. This case is atype 
of many others, where a person, in opposition to the owner, has 
a single, definite mght over his land. This is a servitude in 
the strictest sense. But there may be a larger inroad upon the 
ownership—the entire use and enjoyment of the land—(usus- 
fructus) may be given for a limited period, or for life. The usu- 
fructuary has almost as full a right to the use and produce of 
the property as the owner; the only distinction between them 
is, that the owner alone has a right to destroy the substance 
of the property. Yet what remains, after a usufruct is sub- 
tracted, is still called ownership (dominiwn). 

In the Roman law, when the enjoyment of the owner is 
curtailed, his property is said to be in servitude (res servit). 
When the enjoyment is in uo way restricted, the property is 


NATURE OF SERVITUDES. 395 


said to be free from any servitude—to have freedom (libertas). 
In this sense, a usufruct was as much a servitude as a right of 
way; both are modes of enjoyment of land in opposition to the 
owner. But there is an important difference between them. 
A right of way, of walking or riding through another's land, is 
a single, definite, simple use; a usufruct, implying a right to 
all the produce of the land, is as indefinite and nearly as exten- 
sive a8 ownership itself. Usufruct, in short, has one of the 
essential features of ownership ; it is a right to the enjoyment 
of land, not capable of definite limitation, and which, like owner- 
ship, admits only of a negative description. 

A right of way admits of exact and positive definition ; 
one can state fully and accurately the extent of enjoyment it 
confers. A usufruct and a right of way, although both burdens 
(servitutes), are thus more opposed to each other even than they 
are severally to ownership. Usufruct comes near ownership ; 
a right of way is very remote from it; usufruct is # very large 
and indefinite fragment of the enjoyment; a right of way is a 
very small one, and perfectly definite. If we were to invent a 
terminology for these two classes of servitudes, we might call 
a usufruct an indefinite servitude, a right of way a definite 
servitude. The only doubt is whether usufruct ought to be 
called a servitude. In truth, a usufruct is contrasted with 
ownership, not in respect of the extent of enjoyment, but only 
in respect of its duration. A usufructuary could not transmit 
his right to his heirs; an owner could. The limits to the 
enjoyment of the usufructuary really arise from the fact that 
his interest terminates with his death, and that he must there- 
fore hand on the property unimpaired. Why, then, not call a 
usufructuary an owner for life? In some moderu systems of 
law we prefer to speak of limited owners, or persons having an 
estate (not an easement or servitude) for life. But in Roman 
law we must religiously abstain from doing so. The fact that 
a usufruct was originally inalienable is sufficient to mark the 
contrast with ownership. It was regarded as a burden or de- 
duction from ownership; and in the Roman law, it must ever 
be remembered, ownership and usufruct are oyfposed to each 
other, and upun no account can the title of dominus (with 
whatever qualification) be given to the usufructuary. 

The distinction between these two classes of servitudes is 
described by the Roman jurists from a different and less sutis- 
factory point of view. Marciau says that servitudes belong 
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either to persons, as usufruct, or to things, as urban and rural 
Servitudes (servitutes personarum, servitutes rerum or praediorum). 
But for the solecism of attributing servitudes to things (for 
every servitude must belong to a person), the language might 
be thus defended. A personal servitude is given to an indi- 
vidual for his enjoyment, and dies with him; a praedial servi- 
tude is given to an owner for the better enjoyment of his land, 
and follows the land. But this distinction does not altogether 
agree with the difference between indefinite and definite servi- 
tudes. It is true that‘all the indefinite servitudes are personal, 
but so are some of the definite servitudes. Thus the right of 
taking water from an artificial reservoir, which is a definite 
servitude, might either be attached to land or be given to a 
person unconnected with the adjoining land, in which case it 
did not go to his heirs. (D. 43, 20, 1, 43.) But we read that a 
right to pluck apples on another man’s ground, or to walk 
about his ground, or to sup in his house, cannot be granted as 
a personal servitude. (D. 8, 1,8.) There is indeed no reason 
why definite servitudes should not be given to individuals not 
owners of adjoining lands, although in the Roman law this was 
very rarely allowed. On the other hand, no indefinite servitude 
was attached to the ownership of land, and from the nature of 
the case could hardly be, so that a proper classification of servi- 
tudes need not embrace more than three classes. 

A. Indefinite Servitudes; uwsufructus, usus, halitatio, operae 
servorum, [precarium]. 

B. Definite Servitudes. 

(a.) Attached to the ownership of adjoining land :—urban 
and rural servitudes. Rights of way, of water, etc. 

(B.) Not so attached. Right to draw water from a reservoir 
(ex castello). 


USUSFRUCTUS. 


DEFINITION. 


A usufruct is the nght of using and taking the fruits of any- 
thing that is not consumed by use for the lifetime of the person 
receiving, unless another time is fixed. 

Usufruct is the right to use and enjoy what belongs to another ; but its 
substance must remain unimpaired. (J. 2, 4, pr.) 

Ite exact character, as related, on the one side, to ownership 
(domtnium), and on the other to servitude, is the subject of 
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conflicting statements. Paul says (D. 50, 16, 25, pr.) that an 
owner is none the less so because another person has got a 
usufruct in his property, for a usufruct is not a portion of 
ownership, but is of the nature of a servitude. But the sume 
writer, in another passage (D. 7, 1, 4), observes that for many 
purposes the usufruct is a part of the dominium. Elsewhere 
usufruct is regarded as a personal servitude ; but in the Insti- 
tutes it is taken separately, and mentioned in a manner that 
suggests contrast with servitude, (Haec de servitutibus et usu- 
fructu et usu et habitatione dixisse sufficiat.) (J. 2, 5, 6.) 

A person having the ownership of property in which 
another has a usufruct, is called simply dominus, or dominua 
proprietatis nudae; and that other is called /ructuarius or Usu- 
Jructuarius. The property is called res fructuaria, 

Quasi- Usufruct—The above definition requires: modification. 
It applies to those things only that are not consumed in the 
use (salva rerum substantia) ; but a modification was allowed, 
and a sort of usufruct (which after the usual terminology of the 
Roman law was called quasi-usutruct) in things consumed by 
use was authorised. 


A usufruct may be established not only in a field or a house, but also in 
slaves and beasts, and in fact in everything except what is consumed by the 
very fact of use ; for in this case neither natural reason nor that of the civil 
law admits a usufruct. In this latter class must be reckoned wine, oil, wheat, 
and garments; and closely akin to these is coined money, for by the very 
act of use in continual exchange it in a way disappears. But for conve- 
nience sake the Senate resolved that a usufruct even of these things may be 
established, if only suitable security on that score be given to the heir. If, 
therefore, a usufruct in money is left as a legacy, the moncy is paid over to 
the legatee and becomes his; but he gives security to the heir to restore a 
like amount in the event of his dying, or undergoing capitis minutio. Other 
property, tuo, is delivered to the legatee, and becomes his, but only after it 
is duly valued, and security given that in the event of his dying or undergoing 
capitis minutio a sum of money shall be restored equivalent to the value 
placed on the property. The Senate, therefore, did not create a usufruct of 
those things ; nor indeed could it; but by exacting security it established a 
quasi-usufruct. (J. 2, 4, 2.) 


The date of this Senatus Consultum is unknown. It is pogterior to the time of 
Cicero (Top. 3, 15), and it existed in the time of Sabinus, who lived in the reign of 
Tiberius. (D. 7, 5, 5,1.) 

In a quasi-usufruct, the usufructuary was a true dominus or owner, subject to the 
duty of restoring the value of the property at a future time. There was thus no true 
usufruct, but rather an ownership analogous to the dos in the case of res acstimatae. 

Even debts could, according to Proculus and Cassius, against the opinion of Nerva, 
be the object of such a quasi-usufruct, When acreditor gave a debtur the usufruct of 
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his debt, it was tantamount to a re_sission of interest during the life of the debtor. 
(D. 7, 5, 3.) 

A usufruct of money was terminated only in one of two ways,—by the death or 
capitis deminutio of the quasi-usufructuary. (D. 7, 9, 7,1; D. 7, 5,9; D. 7, 5, 10, pr.) 

A quasi-usufruct of a servitude, such as a right of way, could not be created 
according to the strict principles of the civil law, because there could not be a servi- 
tude of a servitude (guia servitus servitutis esse non potest) ; but an action was allowed 
nevertheless (actio incerti) ; or the same end might be accomplished in another way, by 
granting the servitude conditionally, so that if the donee died, or suffered a capitis 
deminutio, the servitude should be surrendered. (D. 38, 2, 1.) 

In the text, dress (vestimenta) i is spoken of as a proper object of a quasi-usufruct ; but 
Ulpian says that if dress is consumed by ordinary tear and wear, nothing has to be 
returned by the usufructuary (D. 7, 9, 9, 8); and in another passage (D. 7, 1, 15, 4) 
he treats dress as the object of a proper usufruct, subject only to the condition that if 
ordinary wearing apparel it must be worn by the usufructuary, and not let for hire. If 
dress were regarded as the object of a quasi-usufruct, ita value would have to be returned ; 
if ae & proper object of a usufruct, nothing would be returned if the dress were fairly 
worn out. Which view ought to be taken in a particular case would depend wholly 
upon the intention of the donor. 


The cautio or security required was the usual one—sureties (Adejussores). (D. 
7, 5, 8.) 


RiGHTs AND DUTIES, 


A. Rights of the Usufructuary (Fructuarius). 

I. Use AND ENJoYMENT.—Generally, the usufructuary has a 
right to everything fairly included in the words use and pro- 
duce (usus, fructus), unless there is some limitation in the 
instrument under which he claims. 


He to whom the usufruct in a farm belongs, becomes owner of the fruits 
only if he actually gathers them, Although, therefore, the fruits are ripe 
when he dies, if they are not yet gathered they do not belong to his heir, but 
are acquired by the owner. Much the same may be said of the tenant- 
farmer (colonus). (J. 2, 1, 36.) 


A difference existed on this point between the usufructuary 
and the bona fide possessor. ‘The latter acquired all the fruits 
that were separated (separatio), whether by the hand of man or 
not; the usufructuary oe those that he, or any one for him, 
gathered (perceptio). (D. 7, 4, 13.) 

Hence fallen fruit (glans ‘caduca) did not belong to the usu- 
fructuary unless gathered. (D. 50,16, 30,4.) So if the fruit 
was stolen, although the usufructuary had an action against 
the thief (actio furti), he was not owner, and the condictio furtiva 
could be brought only by the dominus. (D. 7,1, 12, 5.) Fruit 
gathered by the usufructuary before it was ripe was neverthe- 
less his property. (D. 33, 2, 42; D. 7, 1, 48, 1.) 
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—A fructuaria died in December, the crop having 
been previously taken off the ground by her tenant (colonus) 
in October. The rent was not due till March. Which wae 
entitled to the rent up to March—the heir of the /ructuaria 
or the owner of the farm? The heir of the fructuaria, (D. 7, 
1, 58, pr.) 

Fructus, being a term of wide generality, conveys an imperfect 
idea unless it is completed by particulars. Generally, we may 
say, the usufructuary could take the ueus and fructus, and he could 
not do more. We must now specify, with reference to different 
objects, what the powers of the usufructuary were. 

1. Lands, whether cultivated or not. 

1°. Farm Stock.—U]pian says that unless a contrary inten- 
tion appeared, the instruments attached to a house or farm 
were included in the usufruct; as, e.¢., the vessels used in the 
preparation or storing of wine (dulium, capa, cadus, amphora, 
seria), (D. 7, 1, 15, 6) The same jurist states that the 
ueufructuary could only use, not sell, those things, (D. 7, 
1, 9, 7.) 

2°, Allurio.—Paul says that allurio belongeil to the dominua, 
and not to the usufructuary (Paul, Sent. 3, 6, 22); but Ulpian 
says it goes to the usufructuary ; but other accessions, as an 
island rising in a river, do not. (D. 7, 1, 9, 4.) 

3°. Wood and Timber.—The usufructuary cannot cut fruit- 
trees (D. 7, 1, 13, 4), nor large trees (D. 7, 1,11); but he may 
take branches as stakes for his vines, if it can be done without 
injury to the land. (D.7,1,10.) If the trees are dead or 
overthrown by the wind, Labco says the usufructuary can take 
them for the repair of his house,—not for firewood, unless he 
cannot get firewood elsewhere. (D.7,1,12,1; Vat. Frag. 70.) 
Greater freedom was given him in dealing with silva caedua. 
Silva caedua is that which grows, and is cut down periodically ; 
or, according to Servius, what springs from rovts or stumps when 
cut down; he added that such belonged to the usufructuary. 
(D. 50, 16, 30, pr.) Certainly this was so, if the revenue of the 
land was derived from osiers (arundo palus). (D. 7,1, 59, 2.) 
Probably the usufructuary was always entitled te such crops, if 
he kept up the stock. (D.7, 1,9, 7; Vat. Frag. 70.) 

4°, Minerals.—The usufructuary can burn lime or dig for 
gravel for his house. (D. 7,1, 12, pr.) He can also work in a 
husband-like manner, quarries, or clay or sand-pits (lapidicinae, 
eretifodinae, arenae). (D. 7, 1, 9, 2.) Also he can open or use 
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when opened, mines of gold, silver, copper, iron, ete., even to 
the prejudice of the agriculture, if such is a better use of the 
property. (D. 7,1, 13,5; D. 7,1, 9, 3.) | 

6°. Bees on the land belong to the usufructuary; and he 
thas the right of fishing, fowling, and hunting. (D. 7,1, 9,1- 
D. 7, 1, 9, 5.) = 
' 2. Houses. 

The usufructuary has complete use of the buildings, subject 
to the limitations hereafter stated. If they were let when 
the usufruct began, he is not entitled to the rent (pensio); but 
neither is he bound by the contract with the tenant. If he is 
obliged to recognise the tenant by the deed of gift, he is then 
entitled to the rent. (D. 7,1, 59,1.) The same rule applies 
to a farm when let. 

The usufructuary must not alter the character of the build- 
ing. He cannot add a wing (D. 7, 1, 13, 7), nor divide a room 
into new chambers, nor throw several rooms into one (D. 7, 1, 
13, 7), nor convert a private dwelling-house into a shop, or 

stables, or into a public bath (D. 7, 1, 13, 8), even although that 
were the most profitable use to put it to. (D.7, 1,14.) If, 
however, the owner used the house for business, so might the 
usufructuary. (D. 7, 1, 27,1.) The usufructuary cannot even 
finish an unfinished house (D. 7, 1, 61,1), nor put a roof on 
bare walls. (D.7, 1,44.) He may open, but cannot close, 
windows. (D. 7,1, 13,7.) He cannot put up a new building 
unless it is required for his crops or for guarding the land (D. 7, 
1, 13,6; D. 7, 1, 73); and he cannot pull down any buildings 
(D. 7, 1, 18, 4), not even those he has himself built. (D. 7, 1, 
15, pr.) 

3. Slaves, 

The responsibility of the master for the delicts of his slave 
remains unimpaired notwithstanding the usufruct, and the 
usufructuary may even call upon him to transfer the ownership, 
or pay damage for any delict done by the slave to him or his 
(D. 7, 4, 27.) 

The offspring of a female slave is not reckoned among fruits, and so 
belongs to the owner. For it seemed absurd to reckon a man among 
fruits, seeing that all the fruits in the world are furnished by nature for 
man’s sake. (J. 2, 1, 37.) 

Ulpian tells us that it was an old question, whether the children of slaves formed 
an exception to the rule that the young of animals were fructus, and says that the 

’ opinion of Brutus in favour of the exceptiun ultimately prevailed. (D. 7, 1, 68, pe.) 
Brutus lived before Cicero. 


The usufructuary, having a right to the labour of the slave, 
could inflict moderate chastisement to compel him to work; 
but he could not put him to the torture, or lash him, or other- 
wise impair his value as a wealth-making machine. (D. 7, 
1,66; Paul, Sent. 3, 6, 23; Vat. Frag. 72.) He must alao use 
the slave for the work for which he had been trained, and could 


not, eg., turn a musician into a major-domy, or an actor into a 
bath keeper. (D. 7, 1, 15, 1.) 


As regards slaves in whom we have a usufruct only, it is the received 
opinion that all they acquire by means of what is ours or by their own labour 
is acquired for us ; but that all they acquire on other grounds belongs to their 
owner. If, therefore, such a slave 1s appointed heir, or bas a legacy left 
or a gift made to him, it is not [ but the owner that acquires the profit, 
(G, 2, 91.) 

The question is asked whether we can possess anything or acquire it by 
use through a slave in whom we have a usufruct, secing that we are not in 
possession of him. For, of course, if we possess a man in good faith, we 
can, without doubt, both possess and acquire by use through hin. In regard 
to both characters, however, we speak in accordance with the distinction that 
we have just set forth, that only gains made by means of what is ours, or by 
their own labour, are acquired for us. (G. 2, y4.) 


The statement of Labeo (Vat. Frag. 71) substantially correaponds with ¢ 91 from 
Gaius; but Labeo makes the distinction turn on the intention of the donor; if the 
donor intended to give to the usufructuary, then he obtained the gift; if to the 
owner, then the owner gets it; and this distinction is suppurted by the Digest. 
(D. 7, 1, 22.) 


4. Animals. 


Among the fruits of animals are reckoned their young, as well as their 
milk, hair, and wool. And so lambs, kids, calves and foals become at once, 
by the jus naturale, the property of him that has the usufruct. (J. 2, 1, 37.) 

The rights of the usufructuary varied according as be received the animals 
or in a flock or herd. If he received them as individuals and any of them died, he 
was not bound to replace them (D. 7, 1, 70, 3); although in that case he was not 
entitled to their flesh. (D. 7, 4, 30.) But if a flock or herd was given, he was bound 
to replace them. (Paul, Sent. 3, 6, 20; D. 7, 1, 68, 2.) 

But if a man has the usufruct ina flock, he ought out of the young to 
supply the place of those that die, as Julian held; and also to plant other 
vines and trees in place of those that die. For he ought to cultivate properly, 
even as a good paterfamilias would. (J. 2, 1, 38.) 

He was not, however, bound to plant new trees for those overthrown by wind 
without his fault. (D. 7, 1, 59, pr.) 

II, Atrenation BY Usurructuary.—Strictly, the usufructuary 
could not alienate his interest ; he could not make another pereon 
usufructuary; and probably at first a usufruct was abevlutely 
inalienable. But in later times the usufructuary was entitled 
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to give to another, in whole or in part, his right of enjoyment, 
provided that person enjoyed it in the name and on account of 
the usufructuary. (D. 7, 1, 38.) Diocletian and Maximian 
(A.D. 292) state it as a proposition clear in law, that the usufruc- 
tuary could let or sell his usufruct (D. 7,1, 12,2; Vat. Frag. 41) ; 
and this, we are elsewhere informed, even against the wishes of 
the owner. (D. 7,1, 67; D. 7,1, 13,2.) If the usufructuary 
made a gift of his usufruct, he lost it by nonuser if the donee 
did not use it. (D.7,1,40.) But if the usufruct were sold, the 
price received was regarded as equivalent to user, and the 
usufructuary did not forfeit it by the default of the purchaser. 
(D. 7, 1, 39.) 

An owner hires a farm from its usufructuary, and sells the farm to Seius without 
reserving the usufruct. Does the usufructuary still retain the usufruct in the name of 
Seius? No, not even if the owner continues to pay the rent ; because Seius gathers 
the fruit as his own, not in the name of the usufructuary. The remedy of the 
usufructuary is an action against the owner for breach of contract. The same result 
follows if the owner lets the usufruct in hisown name. But if another than the 
owner hires the usufruct, and lets it out, the usufruct still subsists. (D. 7, 4, 29.) 

’ B. Duties of Usufructuary to the Owner=Rights tn personam 
of the Owner. 

1, The Usufructuary must deal with the property as a pater- 
familias, (J. 2,1, 38.) The same idea is expressed by saying 
that the usufructuary must satisfy the judgment of a good man 
(arbitratu virt bont); a phrase which signifies that no very precise 
rule could be laid down, but that each case must be judged 
according to circumstances. (D. 7, 1, 9.) The standard ot 
diligence required was at all events equal to the highest known 
to the Roman law, and not the lower standard admitted in the 
case of co-owners. (D. 7, 9,2; D. 7, 1,65, pr.) The usufruc- 
tuary was compelled to cultivate the land in a husbandlike 
manner. He was bound to give the slaves food and clothes 
according to their condition and standing (D. 7, 1, 15, 2), and 

also medical attendance. (D. 7, 1, 45.) 

2. The usufructuary was bound to do ordinary and moderate 
repairs, or surrender the usufruct. (D. 7, 1, 64.) Ifthe roof of 
a house had decayed with age, the usufructuary was not bound 
to renew it; but if the owner put on a new roof, the usufructu- 
ary had a right to use it. (D. 7,1, 7,2.) All that the usufruc- 
tuary could be asked to do was to keep the roof tight; if he 
spent more than he was obliged, he could demand the excess 
from the owner. (C. 3, 33, 7.) 

3. The usufructuary must pay the burdens on the land, 
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tributum (land-tax paid to the Emperor); stipendium (land-tax 
paid to the aerarium of the people) (D. 7, 1, 52, pr.); solarium 
(annual payment for use of a public place); indictio (temporary 
tax on land) (D. 33, 2, 28); sewer-rate (nomine cloacarii) ; high- 
way rate (ad collationem viae), etc. (D. 7, 1, 27, 3-4.) 

c. Rights of Owner. 

The rights of the owner are practically in abeyance during 
the continuance of the usufruct. and he must permit every 
form of enjoyment of the property that does not injure it 
(D. 7, 1, 15, 6.) He cannot pull down any house on the land, 
nor build upen it, without the concurrence of the usu- 
fructuary. (D. 7, 1, 7, 1.) He cannot surrender a servitude, 
but he can acquire one, without the consent of the usufructuary. 
He cannot impose a servitude on the land, even if the usu- 
fructuary is willing (D. 7,1, 15, 7), unless it ia such as can- 
not by possibility harm the usufructuary, as a servitude not to 
raise the house higher. (D. 7, 1, 16.) The usufructuary can- 
not acquire, but he can retain, a servitude ; and if by neglecting 
to use a servitude he causes it to be lost, he is liable to pay 
damages. (D. 7, 1, 15, 7.) On the other hand, an owner 
could with, but not without, the sanction of the usufructuary, 
make a burial-place on the land. (D. 7, 1, 17, pr.) 


A question is raised by the editor of Mr Austin's works ip. 856), whother the 
owner had a right of entry on the Jand subject to usufruct. The editor takes the 
affirmative, and quotes the text (I. 44, 19, 3, 5) concerning the interdict de stinerc 
actugue privato. The passage states that in certain circumstances the owner had a 
right to the use of a servitude (iter) over neighbouring Jand, which he could samert as 
well against the usufructuary as against others. By implication, if the owner bad a 
right to use a road leading from his own land, he could enter upon that land. But 
this passage refers to a road that both owner an) usufructuary had used ; and inas- 
much as the interdict in question was vpen to one that had no right, but had only, in 
fact, used the road for thirty days curing the year preceding the application for the 
interdict, all that is proved is, that as a matter of fact the owner had used the road. 
This being stated as a hypothetical fact in the first part of the passage, throws no light 
whatever on the question whether the owner had a right to the servitude. Alsv a 
former section (D. 43, 19, 3, 4) informa us that altboush the use of the servitude by 
the usufructuary kept it alive for the owner, yet this would not in the absence of 
actual use by the owner give him a right to the interdict. On tbe other hand, the use 
of the servitude by tenants or friends was held to be a use by the owner, and to entitle 
him to the interdict. While the passage from Ulpian (D. 43, 1% 3, 5) must be cun- 
tidered indecisive, if indeed § 4 does not raise a presumption the other way, there 
are other texts that introduce great difficulty into the question. Ulpian, speaking of 
sews, which, we shall see, is a much more restricted right than usufruct, ssys that one 
having the use of a farm can dwell upon it, and forbid the owner coming there, On 
the other hand, he must give access to the owner’s tenant or his agricultural (but not 
his household) servants. (D. 7,8, 10, 4) In another passage (D. 7, 8, 12, pr.), Ulpian 

speaking of uexs, says that the owner had a right of entry to gather the crops, 
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and that he could even dwell on the land in harvest. If then an owner, entitled tothe 
fructus, and deprived only of the use (usus), had no right of entry except for the pur- 
pose of preparing the ground and gathering the crops, it would seem to follow that, if 
he had no right to the fructus, he had noright of entry whatever. On the other hand, 
the owner had a right to see that the boundaries of the land were preserved, and for 
that purpose could send an insularius—a slave employed to look after a house—to 
& house, or a saltuarius—a person employed to watch lands or forests—into a farm or 
estate. (D. 7, 8,16, 1.) It would seem, therefore, that the owner had a right of 
entry so far aa to sce that his property was not diminished, but whether for other 
purposes is not at all made out, 


INVESTITIVE FACTS. 


A. Modes of Creating Usufruct. 

The usufruct, being a fragment of full ownership, might be 
created in two ways. The owner might give away the usu- 
fruct, reserving only the naked ownership (nuda proprietas) ; 
or he might give away the naked ownership, reserving a 
usufruct for himself. ‘The former was called datio (dare usum- 
fructum) ; the latter deductio (deducto usufructu). A third course 
was open: he might give away, at the same time, the usufruct 
to one person and the naked ownership to another. All these 
are exemplified in the first mode. 


I, LeGacy.—Usufruct admits of being separated from ownership, and 
this happens in many ways. If, for instance, it is left as a legacy, then the 
heir has the bare ownership, the legatee the usufruct. If, on the contrary, 
the farm is left as a legacy but the usufruct withheld, then the legatee has 
the bare ownership, the heir the usufruct. And again, the testator may 
leave one the usufruct, and another the farm without the usufruct. (J. 2, 4, 1.) 


Following the plan hitherto pursued, we shall abstain from dwelling on this point 
until we come to the subject of legacy. 


MANCIPATION.—Our saying that usufruct admits of rm jure cessto only 
was not too hasty. For although a usufruct may be established by mancs- 
patio, inasmuch as it can be withdrawn when the property is conveyed, yet 
it is not the usufruct itself that is conveyed. For itis only withheld in con- 
veying the property, so that one has the usufruct, another the property. 
(G. 2, 33.) 


Paul observes that by mancipation, but not by delivery (even of a res nec mancips), 
® usufruct could only be reserved (deducto), not transferred. A usufruct of a slave 
dvlivered to a pereyrinus could not be reserved. (Vat. Frag. 47.) 


Ill. IN JURE,CESSIO.—Usufruct admits of ta jure cessio only. For the 
owner can thus transfer the usufruct to another, while he himself keeps the 
bare ownership. (G. 2, 30.) But this of course is so in the case of Italian 
lands, because those lands admit of wancifatio and im jure cessio. (G. 
2, 31.) 

Still, since usufruct can be established both in man and in all other 
animals, we ought to know that usufruct in those can be established even in 
the provinces by s# jure cessio. (G. 2, 32.) 
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in jure cessio was the mode of creating and transferring incorporeal things by act 
tater vivos. By in jure ceasio an owner could transfer the usufruct, reserving only the 
naked ownership (dare usum fructwm), as well as give the naked ownership, reserving 
a usufrnct (deducto usufructu). (Vat. Frag. 47.) 


IV. CONTRACT (in the Provinces).—But on landed estates in the pro- 
vinces, if a man wishes to establish a usufruct, or a right of passage on foot 
or with beasts, or of bringing water, or of raising a house higher, or not 
raising it lest a neighbour’s lights be obstructed, and the like rights, he can 
do so by agreements and stipulations. For even the landed estates them- 
selves do not admit of manctpatio or tn ure cessto, (G. 2, 31.) 

But if a man wishes to establish a usufruct qgherwise than by will, he 
ought to do so by agreements (facta) and stipulations. (J. 2, 4, 1.) 


The pact was an agreement to create a servitude ; by the stipulation a penalty 
wasadded. The penalty was limited to the heir of the person establishing the servitude. 
** Per te non fieri, neque per heredem tuum, quominus mibi ire agere liceat.”  (D. 45, 
1, 2,5; D. 45,1, 4, 1.) 

This is an instance of rights in rem being created by the 
agreement of the parties and nothing more ; that is, by contract 
simply. In dealing with dominium a careful distinetion had to 
be kept in view between contract and the investitive facta of 
dominium, because in every instance the Roman law required 
something more than contract to create ownerslip. There 
was no reason in the nature of things why rights t rem should 
not be created by contract; but the Koman legislators, for 
reasons satisfactory to themselves, chose to require something 
beyond the assent of the parties in order to transfer ownership. 
That something more was delivery, a fact that accomplished 
one important end of the lawgiver—making the ownesship 
notorious. But when the ownership was split up, and it was 
desired to give a man the usufruct, a difficulty arose ; because 
if delivery were made, the transaction would assume the ap- 
pearance of a change of ownership, and thus imperil the naked 
ownership of the donor; and, moreover, as we shall see pre- 
sently, it would be unsuitable when the usufruct was con- 
ditional. Accordingly, in the old civil Jaw, the cumbrous 
fiction of a lawsuit was adopted in the case of incorporeal 
things. When the ancient modes of conveyance fell into dis- 
use, there was no ceremony known to the law that could con- 
veniently take their place, and hence incorporeal property came 
to be created and transferred by mere agreement of the parties. 
This change appears in Gaius; but he confines it to provincial 
lands (which were res nec mancipi) ; when, however, we come to 
Justinian, the old conveyances were obsolete, and the proper 
mode of creating a usufruct in his day was by pact and stipu- 
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lation. Justinian, therefore, makes no mention of mancipatio 
and tn jure cessto. 

B. Conditional Usufructs, 

Paul says (Vat. Frag. 50, 48) that a usufruct may be 
created to begin at once, and to terminate at a fixed period 
prior to the death of the usufructuary, but that it cannot be 
made to commence at a future day (Vat. Frag, 49); and this, 
he adds, was an infirmity that it shared in common with all 
those rights that could be enforced only by the old legts 
actiones, Thesame passage occurs in the Digest (D. 7, 1, 4, 1), 
where Paul still stands sponsor, but the voice of Tribonian 
speaks. In the Digest it is said that a usufruct may com- 
mence at a future day. It was also finally established that 
a usufruct might begin from an uncertain event (ex conditione), 
or be terminated by any event (ad conditionem). (D. 7,1, 51; 
D. 7, 1, 54). 

Titius, whose farm was subject to a usufruct, bequeathed a usufruct of it to Sem- 
pronius. Was the legacy valid, seeing that a usufruct already existed? Maecianus 
said it was, even if the previous usufructuary survived Titius, and enjoyed the usufruct 
after the heirs of Titius had taken possession. (D. 7, 1, 72.) 

o. Securities. 

The various modes of creating usufructs just described 
operate in favour of the usufructuary only when he has com- 
plied with an indispensable preliminary. (D. 7, 9, 7.) Every 
usufructuary must give security, whatever the mode of his 
appointment. (D. 7, 9, 9, 1.) The form of security was 
sureties ( fidejussores). (C. 3, 33, 4.) The object of the security 
was twofold—(1) that the usufructuary would deal with the 
property so as to satisfy a fair man (bont rtri arbitratu) (D. 7, 
9, 1, 3); and (2) would give back the property when his interest 
terminated.’ In later times these promises were superfluous ; 
the law imposed these obligations upon all usufructuaries: but 
there was an advantage in getting others as sureties, and for 
mismanagement an action could be brought on the promise 
before the usutruct came to an end. (D. 7, 9, 1, 5.) 


DIVESTITIVE FAcTS. 


But lest the properties should become altogether useless by being always 
separated from the usufruct, it is held that in certain fixed ways the usufruct 
disappears, and falls back into the ownership. (J. 2, 4, 1.) 





1 Vaurum se bont viri arbitratu, e cum wususfructus ad cum pertinere 
quod inde exstabit. (D. 7, 9, 1, pr.) 
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When the usufruct comes to an end, it falls back into the property, and 
from that time forward the owner of the bare property-rights comes to have 
full power over their object. (J. 2, 4, 4.) 

I. Jn jure cessio.—The man that has the usufruct can, by making an sw 
jure cessio to the owner, detach the usufruct from himself and merge it in the 
property. (G. 2, 30.) 

And again, a usufruct disappears if yielded up to the owner by him that 
has it. (J. 2, 4, 3.) 

II. Merger. (Consolidatio, or comparatio dominti.)—Or, on the contrary, 
if he that has the usufruct acquires the ownership. This is called merger 
(consolidatio). (J. 2, 4, 3.) 

III. And by not using it (nom utendo) in the proper way and time,—all 
these points are settled by our constitution. (J. 2, 4, 3-) 

A usufructuary that neither by himself, nor by anyone in his name, availed 
himself of his usufruct, while the period of usucapio elapsed, anciently lost his rights 
(Paul, Sent. 3, 6, 30.) It made no difference that the usufructuary was ejected by 
force from his land. (D. 43,16. 10.) Justinian preserved the rule, but altered the 
time to ten or twenty years in accordance with his changes of tho period of prescrip- 
tion. (C. 3, 33, 16,1; C. 3, 34,13.) The question naturally occurs,--How ia a 
usufruct lost by lapse of time, when it cannot be gained in that way?) The anawer is 
easy. A usufruct is regarded as amply a burden upon the ownership, and by seweapro 
the owner gets rid of the burden. It is thus, so to speak, the ownership that ia re- 
gained by wsucapio (usucazio libertates), rather than the usufruct that is lost, 


IV. The expiration of the period for which the usufruct was 
granted. This never exceeded the life of the usufructuary, or, 
in the case of a municipality obtaining a usufruct, 100 years, 
the supposed duration of the longest life. (D. 33, 2,8; D. 7, 
4,3, 3; C.3, 33,3.) But it might be terminated sooner, either 
by a time having been fixed in the creation of the usufruct, or 
some event designated which was to terminate ita exigience. 
(Paul, Sent. 3, 6, 33; D. 33, 2, 30, pr.; C. 3, 33, 5.) 

A usufruct is granted to A until B shall attain the age of twenty-one. Suppose B 
died before reaching that age, is the usufruct atanend!? Justinian decided that it should 
not, but should last for the period mentioned, if A lived ao long. (C. 3, 33, 12, pr.) 


A grant of a usufruct to A until B shall recover his sanity. In thin case the 
recovery of B destroys the usufruct; otherwise it endures until B dies, if As» 


long lives. (C. 3, 33, 12, 1.) 

V. A usufruct comes to an end, too, by the death of him that has it, or 
by his undergoing one of two forms of capitis deminutio, the maxima or the 
media. (J. 2, 4, 3-) 

This was the law as settled by Justinian; but previous go his time even the 
smallest change of status, as by adoption or arrogation, was fatal. (Paul, Sent. 3, 
6, 29.) 

VI. Analogous to this was a singular mode of losing usu- 
fracta, of which the sting was also taken out by Justinian. 
According to the rule that a slave can acquire fur his master 
only, not for himself, a slave might become the medium of con- 
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veying a usufruct to his master. If afterwards the master 
sold the slave, the usufruct was extinguished. We have spoken 
of the slave as a conduit-pipe conveying rights to his master. 
We may now vary the figure, and speak of him as a chain by 
which the usufruct was anchored in his master’s possession. 
(D. 7, 4, 5, 1.) Justinian enacted that usufructs should not 
be destroyed by the death, manumission, or alienation of the 
slaves by whom they were acquired. The same rule was applied 
to acquisitions through a son under potestas; and Justinian, 
making a deeper change, decided that even if the father died 
or lost his liberty the usufruct should not be lost, but should 
survive to the son—for wliom, indeed, it must have been from 
the first intended. (C. 3, 33, 17.) 

VIL Destruction or alteration of the essential character of 
the property. Jnteritus or mutatio rei. 


Nay, further, it is agreed that if a house is consumed by fire, or falls in 
either by earthquake or by its own defects, the usufruct is extinguished, nor 
can any be claimed even in the site. (J. 2, 4, 3.) 

For it is a right over an external object ; take away that, and the usufruct 
itself must needs be taken away. (J. 2, 4, pr.) 


The owner builds on ground subject to the usufruct. This so alters the character 
of the place that the usufruct is gone, and the usufructuary is left to his action for 
damages. (D. 7, 4, 5, 3.) 

Usufruct of a pond. The pond dries up. The usufruct is extinguished. (D. 7, 
4, 10, 8.) 

Legacy of a wood. The trees are cut down, and the land sown. The usufruct is 
atanend. (D. 7, 4, 10, 4.) 

A gift of usufruct of silver. It is made into a vase. The usufruct is at an end. 
(D. 7, 4, 10, 5.) 


VIII. By original defectibility of title. If the estate of the 
donor was liable to be destroyed by a cause prior to the usu- 
fruct, and it so perishes, the usufruct is also extinguished. 

A testator leaves a usufruct of a farm to a legatee when a certain condition is 
fulfilled. Before that time the testator dies, and the heir gives a usufruct of the same 


land to another. Afterwards the condition is fulfilled: the second usufruct is at 
once terminated. (D. 7, 4, 16.) 


TRANSVESTITIVE Facts. 


But if the man that has the usufruct yields it by t# jure cessio to a 
stranger, he still keeps his rights none the less, for the process is inoperative. 
(J. 2, 4,33 G. 2, 30.) 


The eame rule prevailed with Justinian, in whose time pacts and stipulations had 
taken the place of the in jure cezsio. But, as has been already explained, the probibi- 
tion was more technical than real; because the right of the usufructuary to part with 
the whole of his enjoyment of the land, with or without a price, was incontestable. 
Still, in strictness, we must say that there was no transvestitive fact. 
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REMEDIES. 

A. Rights and Duties. 

I. Use and enjoyment. The usufructuary had the same remedies as the owner; 
as, ¢.9., the actio legis Aquiliae against the owner as well as all the world (D. 9, 2, 12); 
utilis actio aquae pluviae arcendae {1). 89, 3, 22, pr.) ; the actio furté (D. 47, 2, 48, 1); 
actio ri bonorum raptorum (D. 47, 8, 2, 23); interdict de arboribus cacdendia (D. 43, 
27,1, 4); interdict de vi et vi armata (D. 43, 16, 3, 13) ; interdict quod vi aut clam. 
(D. 43, 24,12.) Generally, in so far as the usufructuary had rights to the enjoyment 
of the property as against the owner and all other men, he could use the same actions 
and interdicts as the owner. 

II. Duties of usufructuary to owner. The owner (dominus) may sue the sureties 
of the usufructuary, and has against the usufructuary the same remedy as against 
other persons, Thus, for misconduct to slaves he may have the activ servi corrupt, 
actio injuriarum, or actio legis Aquiliae, (D. 7, 1, 66.) 

B. Investitive Facts. 

I. Actio confeasoria de usufructu.—Thias was the action by which « usufructuary 
could establish his usufruct against the owner or any possessor, ule frui jus sibi case, 
(D. 7, 6, 5, pr.) It was also the proper action against the owner of adjoining land if 
he interfered with the enjoyment of a servitude to which his land waa subject in favour 
of the usufructuary land. Servitudes were attached to the dominium, and it waa con- 
sidered a difficulty that a usufructuary, as such, ahould be entitled to a servitude, 
The way in which it was accomplished was not by claiming the servitude, but by 
affirming that the owner of the adjoining land interfered with the enjoyment by tho 
usufructuary of his land. (D. 7, 6, 1, pr.) 

The burden of proof rests upon the usufructuary ; and if he succeeds he guts a 
judgment substuntially the same as in a vendicufie, The judge will order the ponsossor 
to give up the land; if he refuses wilfully, or has disabled himaclf from obeying the 
judgment, then to pay such a sum as the plaintiff has sworn is the value of the 
usufruct ; if he is unable, through his own carelessness only, nut through fraud, then 
the value of the usufruct is to be settled by the judge. 

c. Divestitive Facts. 

I. Actio Negatoria de Usufructu.—This is the corresponding action by which the 
owner may establish the freedom of his property from a usufruct, and, if he is not in 
possession, recover the crops that the possessor has gathered. (DU. 7, 6, 5, 6.) 


U7 S U S. 


DeFmNITion.—Use (usus) is a usufruct without the produce 
(fructus) (D. 7, & 1,1; D. 7, 8, 14, 1); and is confined to the 
personal wants of the usuary (uauarius). The exact difference 
between use and usufruct appears in considering the rights 


and duties of the usuary. 


RIGHTS AND DUTIES. ‘ 


A. Rights of the Usuary. 

L Use and enjoyment. 

1. Fewer rights are implied in use than in usufruct. For he that has the 
bare use of a farm is understood to have nothing beyond the use for his 
daily needs, of the vegetables, fruits, flowers, hay, straw, timber. And he 
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may stay on that farm only so long as he is not an annoyance to the owner, 
or a hindrance to those that carry on the farm work. (J. 2, 5, 1.) 


In addition to dwelling on the land, the usuary has, within the limits mentioned by 
Justinian, the right of walking or driving on the land. There was considerable 
diversity of opinion as to the exact effect of a grant of the use of land. Sabinus and 
Cassius said the usuary might take wood for ordinary consumption, and the apples, 
vegetables, and flowers. Nerva added the use of the straw, but not the oil, grain, or 
fruits. Proculus and Labeo went further. They said he could take the produce of 
the farm for the maintenance of himself and family, and even for his guests and friends. 
Ulpian favoured this view as more in harmony with the motives of the donor of the 
use. (D. 7, 8, 12,1.) Paul adds that he might take provisions for the year’s use, 
but only in the country ; andethat he could carry any apples, flowers, or firewood to 
his town residence. (D. 7, 8, 15, pr.) 


2. Again, he that has the use of a house is understood to have rights up 
to this point only ;—he may dwell in the house himself, but he cannot trans- 
fer this right to another ; and it is scarcely quite admitted that he may receive 
a guest. But he may dwell there with his wife and children, as well as his 
freedmen and other free persons that he employs no less than his slaves. 
And similarly, if it is a woman that has the use of the house, she may dwell 
there with her husband. (J. 2, 5, 2.) 


Although there seems to have been some doubt whether a woman had the same 
extent of use of a house, yet ultimately it was held that the rights were the same for 
men and women (D. 7, 8, 6), provided the guests were such as could with a regard 
to propriety dwell with the women. (D. 7, 8,7; D. 7, 8, 4,13 D. 7, 4, 22.) 

3- And again, he that has the use of a slave can use his labour and 


service only in person. But he is not allowed to transfer his rights to 
another in any way. (J. 2, 5, 3.) 

4. The same rule applies to beasts. (J. 2, 5, 3.) 

But if it is the use of cattle or of sheep that is left as a legacy, he that 
has the use can use neither the milk nor the lambs, nor the wool, for all 
those are reckoned among fruits, but only the cattle to manure his fields. 
(J. 2, 5, 4.) 


II. Powers of alienation. 


And he cannot allow another the rights he has, either by selling them, or 
letting them out, or by giving them for nothing ; whereas he that has the 
usufruct can do all these. (J. 2, 5, 1.) 


B. Duties of the Usuary. The usuary was not, as a rule, 
bound to repair, but only to share the expense of repairs with 
the owner. If, however, the property gave no fructus, and 
only the use of it could oxist, the usuary was bound to repair 
to the sume éxtent as a usufructuary. (D. 7, 8, 18.) The 
usuary also was forbidden to change the character of the 
property, even to improve it. (D. 7, 8, 23.) 


INVESTITIVE FACTS AND DIVESTITIVE FACTS. 
In the very same ways in which the usufruct is established, the bare use is 
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commonly established too. And it comes to an end in those very same 
ways in which the usufruct also ceases. (J. 2, 5, pr.) 


Security is required, as in the case of the usufructuary. 


The REMEDIEs are precisely similar to those in the case of 
usufruct. 


HABITA TIO. 


DEFINITION.—Papinian observes that the right of habitation 
is scarcely to be distinguished from the right of using a house. 
(D. 7. 8, 10, pr.) Anciently it was supposed to be a grant for 
one year only, but it was ultimately put on the same footing as 
usufruct—namely, for life. (D. 7, 8, 10, 3.) 


But if Aadstatio is left as a legacy to any one, or is established in any way, 
it seems to be neither use nor usufruct, but as it were a special right. 
Those that have this right for their benefit, we have allowed by our published 
decision, in accordance with Marcellus’ opinion, not only to live in the place 
themselves, but to let out the right to others. (J. 2, 5, 5.) 


Another characteristic is that it was not lost through non- 
user or capitis minutio. (D. 7, 8, 10, pr.) 


OPERAE SERVORUM. 


This also is scarcely distinguishable from the use of slaves. 
Like habitatio, it was not lost by non-user (D. 33, 2, 2) or capitis 
minutto. (D. 7, 7, 2.) 


PRECARIUM. 


DEFINITION.—Precarium is a tenancy-at-will of land, or of a 
servitude (D. 43, 26, 15, 2), or of a moveable. (D. 43, 26, 4, pr. ; 
D. 43, 26,1, pr.) The person to whom a thing was given, pre- 
cario, was entitled to the use and enjoyment of it so long as 
the owner pleased, but no longer. (D. 43, 26, 12, pr.) 

RIGHTS OF TENANT.—The tenant of Jand was a possessor, and 
as such was protected from all persons, except the owner, in 
the use and enjoyment of it. (D. 43, 26, 15, 4.) As in the case 
of the usufructuary, he could not claim the offepring of female 
slaves. (D. 43, 26, 10.) 

Duties oF TENANT.—(1.) To retain possession until it is 
asked back by the owner, and then tc give it up. (D. 43, 26,8, 
3.) (2.) To answer for wilful mischief done to the property 
while in his possession, but not for negligence (culpa). Thus if 
he lost a servitude attached to the land by uon-use, he was not 
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bound to give compensation, unless he wilfully abstained from 
using it. (D. 43, 26, 8, 5.) 

INVESTITIVE Faots.—All that was required was the posses- 
sion of the thing with the consent of the owner. (D. 43, 26, 9 ; 
D. 43, 26, 2, 3.) 

DIVESTITIVE Facts.—(1.) By the lapse of the time for which 
the agreement was made, if any time was mentioned. (D. 43, 
26, 5.) (2.) By the happening of an event on the occurrence 
of which it was to be revoked. Thus, if ona sale of land the 
buyer was allowed to enter as a tenant-at-will until the price 
should be fully paid, and the buyer failed to pay at the time 
agreed upon, the seller could revoke the tenancy and turn out 
the buyer. (D. 43, 26, 20.) (3.) The death of the tenant, but 
not necessarily of the owner, put an end to the tenancy. (D. 
43, 26, 12,1; D. 43, 26, 8, 1.) 

ReMEDIES.—A. The tenant’s remedies against third parties 
were the interdicts and actions open to a bona fide possessor. 

B. For rights of owner. J. Interdict de precario, 

(1.) This interdict was restitutory—to compel the tenant to 
give back possession to the owner. (D. 43, 26, 4, 2.) 

(2.) It was not limited by a year’s prescription. (D. 43, 26, 
8, 7.) 

II. Also an actio in factum praescriptia verbis or condictio incerti 
might be brought by the owner for the same purpose. (D, 43, 
26, 2,2; D. 43, 26,19, 2.) For the meaning of this form of 
action see Book IL, Div. L., Subdiv. 1, Equitable Contracts. 


DEFINITE RIGHTS /N REA TO THINGS. 
IL—PRAEDIAL SERVITUDES. 


DEFINITION. 


A praedial servitude is a definite right of enjoyment of 
one man’s land by the owner of adjoining lund; including in 
the term “land,” also houses. The land subject to this right 
is called praedium serviens, and the land to which the right is 
attached is called praedium dominana. 

These servitudes are called praedial, because they cannot exist without 
landed estates (fracdia). Forno one can acquire a praedial servitude in 
town or country unless he has landed estates ; nor yet become subject to 
one unless he has landed estates. (J. 2, 3. 3.) 
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The lands must adjoin each other (vicina praedia). (D. 8, 8, 
5, 1.) The exact degree of proximity, however, is regulated 
by the nature of the particular servitude. 

A servitude, the object of which is to restrict a neighbour from adding to the height 
of his house, is valid, although there is a house between ; because eo long as the inter- 
mediate house is not built higher the servitude is effective. (D. 8, 6, 4,8; D. 8, 5, 
5; D. 8, 2, 36; D. 8, 2, 38.) 

A waggon road (ria) is good as a servitude, although it is interrupted by a river, if 
there is a ford or bridge. (D. 8, 8, 38.) 

A right of drawing water (aquae haustus) may exist, although between the servicnt 
and dominant land there lies a public road or river. (D. 89, 3,17, 2.) But a right 
of leading water (aguae ductus) could not exist unless all the land through which the 
water flowed was subject to the servitude. (D. 8, 3, 7, 1.) 

A praedial servitude is attached to the land in this sense, 
that it cannot be transferred by the owner of the dominant 
land to the owner of any other land. Until extinguished in 
one of the ways hereafter enumerated, a servitude passes 
with the land to every possessor, (LD. &, 4, 12; D. 8, 5, 
20, 1.) 

Praedia] servitudes are restricted in their enjoyment to the 
land to which they are attached. Labeo thought that an 
owner of land having a right to lead water from other land 
(aguae ductus), could allow the owners of neighbouring Jands 
to enjoy it as well. But the opinion of Proculus prevailed, 
that only as much could be taken as was required for the 
farm to which the right of water attached. (D. 8, 3, 24.) 
Similarly, if to a farm is attached the right of taking sand or 
lime from other land, no more can be taken than is wanted for 


that farm. (D. 8, 3, 9, 1.) 

The owner of two adjoining properties sold the upper one, making it s condition 
of sale that the buyer should have permission to make a ditch to pass on water 
from the higher land. The buyer received water from atill higher lands, and 
wished to pass it through his ditch to the lower ground. Could he do sof No; 
he cannot send down more than is necessary to dry his own land. (D. 8, 3, 29.) 

All praedial servitudes ought to be capable of enduring as 
long as the land to which they are attached. Hence, strictly, 
water can be led only from a fountain, or other permanent 
source (D. 8, 3,9); not from a pond that is liable to dry up 
(stagnum), or even a pond that does not dry fp (lacus). (D. 
8, 2, 28, pr.) But by a rescript of the Emperor Antoninus 
it was held that a right to water might exist even from an 
artificial reservoir. (D. 8, 4, 2, pr.; D. 8, 3, 9, pr.) 

A praedial servitude is indivisible; it must be enjoyed wholly 
or not at all. (D. 8, 1, 11.) 
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If a person to whom a servitude belongs dies, each of his several heirs has a right 
t the servitude. (D. 8,1, 17.) 

A person alienating part of an estate cannot impose a servitude on it, unless the 
portion of land or houses is treated as a separate whole. (D. 8, 4, 6, 1.) 

If the owner of a servitude acquires only a part of the land burdened with the 
servitude, or the owner of the land burdened acquires only a portion of the dominant 
land, the servitude is not extinguished, although it could not have been so created. 
(D. 8, 1, 8,1; D. 50, 17, 85, 1.) 


URBAN AND RURAL SERVITUDES. 


What is a praedium rusticum or praedium urbanum?) For the 
purpose of the law of servitudes the distinction seems to be 
drawn thus :—Land in the country is used chiefly for agricul- 
ture, and for building only as subservient to agriculture ; land 
in towns is used chiefly for building, and for cultivation only as 
an accessory of building. Henceaservitude that affects chiefly 
or only the soil, and could exist if no houses were built, is called 
a rural servitude (jus rusticorum praediorum); and a servitude 
that affects chiefly or only houses, and could not exist without 
houses, although it may also affect the soil, is an urban servi- 
tude (jus urbanorum praediorum).* Hence an urban servitude 
may exist wholly in the country, and a rural servitude wholly 
in the town. A right to rest a beam or joist on a neighbour's 
wall (jus tiant tmmnittendt) is an urban servitude, although it be 
in the country; and a right of way to a house is a rural servi- 
tude, although it be in a town, The importance of the distinc- 
tion is centred in two points, one of which, however, is only of 
antiquarian interest. Urban servitudes were res nec mancipi; 
rural servitudes in Italy were res mancipt. Another difference 
more lasting will appear when the nature of these servitudes is 
more particularly considered. Urban servitudes are all, or nearly 
all, negative; rural servitudes are all, or nearly all, positive. This 
makes a difference in regard to the loss of the servitude by non- 
use, A negative servitude can be lost only by an adverse act 
of the owner of the land that owes the servitude; the servitude 
consisting in his not doing such act. An affirmative servitude 
must be kept alive by the acta of the person entitled to it, and 


is lost by abstjnence from such acts. But this point must be 
again referred to. 


at first seems to have meant land mortgaged to the State (G. 2, 61), but 

later it was a nomen generale, and included both ownership (oger) and possessiun 
(possessio). (D. 50, 16, 115.) 

*Servitutes proediorum alse in solo, aliae in superficie conzistunt. (D. 8, 1, 3, pr.) 
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RIGHTS. 


An acconnt of the rights of which servitudes consist is simply 
an enumeration and statement of the varivus servitudes, 

(A.) Rural Servitudes (servitutes rusticorum praediorum). 

Over country estates the rights are these :—ifer, actus, via, aguae ductus. 
J. 2, 3, pr.) 

Among the servitudes over country lands some think we may rightly 
reckon the right of drawing water, of driving cattle to water, of grazing, of 
burning lime, of digging sand. (J. 2, 3, 2.) 

I. Rights of way. 1. Iter; 2. Actus; 3, Via, 

Iter is the right to pass,—for a man that is to walk ; not to drive a beast 
or a carriage. Actus is the right to drive either a beast or a carriage. 
Therefore he that has zéer has not actus, but he that has ac/us has ster also, 
and can use the road even when he is not driving a beast. [a is the right 
to pass whether driving or walking; for vta includes both séer and actus. 
QJ. 2, 3, pr-) 

In the absence of such a servitude, no one had a right to 
walk or pass over another's land. (C. 3, 34, 11.) 

The most extensive right of way (via) included the right of 
drawing stones and wood, and heavy-laden waggons, By the 
law of the XII Tables, the road must be 8 feet in width and 
16 feet at the turnings (D. 8, 3,8); unless the parties agreed 
upon any other width. (D. 8, 3, 13,2.) If, however, the road 
as agreed upon was not of sufficient width, although it was 
called via, it was held to be either iter or actus according to its 
dimensions. (D. 8, 1, 13.) 

4. Aright of passing over (jus navigundi) a permanent lake be- 
longing to another person to one’s own land or house, was a recog- 
nised servitude, analogous to a right of way. (D. 8, 3, 23, 1.) 

II. Rights to water. 

1, Leading water (aquae ductus). 


Aquae ductus is the right of leading water through another's land. (J. 2, 


Labeo said this servitude could be established only when 
there was an existing and known supply of water, but Paul held 
that a servitude might be created to search for water. (D. 8, 
5,21.) The owner of the servient land could not keep back 
the water, nor refuse permission to make the necessary cun- 
structions for leading it off (C. 3, 34,10.) As a rule, the 
water must be led off in pipes (jistulae); but by special agree- 
ment stune channels might be allowed. (D. 39, 3, 17, 1.) 

The quautity of water that could be tuken was determined 
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in the absence of agreement, by custom, not by the wants of 
the land for which the servitude was granted (C. 3, 34, 12) ; but 
go much could not be taken as to starve the land from which it 
came. (C. 3, 34,6.) If custom sanctioned it, the water might 
be used for irrigation. (C. 3, 34, 7.) 

If, at the granting of the servitude, no special track were 
marked out for the pipes, the owner of the servitude could 
select his own course (D. 8, 3, 21); but having done so, he 
could not of his own motion alter it. (D. 8, 1, 9.) 

The owner of the gervitude had a right also to cleanse and 
repair the aqueduct. (D. 43, 21, 1, pr.) 

The water may be either perpetual (aqua cottidiana), or used 
only in summer (aqua aestiva). (D. 43, 20, 1, pr.; D. 43, 20, 1, 29.) 

2. Drawing water from a well or fountain (aquae haustus). 
This is a right to go upon another's land, and draw water from 
his fountain. The right to keep the fountain in repair was 
included. (D. 43, 22,1,6.) In reference to this servitude, an 
example may be quoted to show that it need not be praedial ; 
and the question whether it was so or not must be deter- 
mined by the terms of the grant. The presumption was that 
it was a praedial servitude. (D. 8, 3, 20, 3.) 

* Lucius Titius to Gaius Seius, his brother, greeting. From the water flowing 
into the fountain that my father constructed on the isthmus, I grant and concede 
to you gratuitously a rill, to be led either into the house you hold in the isthmus, or 


wherever you please.” This was held to be a personal grant, and not to go to the 
heirs of Gaius Seius, or the purchasers of the house on the isthmus. (D. 8, 3, 37.) 


3. Watering one’s cattle on another’s land (pecoris ad aquam 
appulsus). This, of course, includes the right of leading the 
cattle on to the servient land (actus). In this case, again, the 
question was one of intention ; whether the privilege was con- 
fined to the individual to whom it was given, or was attached 
to his land, 80 as to go to his heirs or a purchaser of the land. 
(D. 8, 3, 4.) 

4, A right of passing on water—the converse of aguae ductus 
—aquae educendae, (D. 8, 3, 29; D. 8, 5, 8, 5.) 

TI. Right of pasture (jus poscendi). 

This was a ‘right to put one’s cattle to pasture on another's 
land. It might be either praedial or personal, like the right of 
drawing water. (D. 8, 3, 4.) 


Several owners of separate lands bought a right of pasture on pasture-land. This 
right was enjoyed by several of their successors ; and finally some of them sold their 
lands. Had the purchasers the right of pasture! in other words, was the servitude 
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t Yes, if there was no agreement to the contrary. This seemed the proper 
inference to be drawn from all the facts. (D. 8, 5, 20, 1.) 


This right must be carefully distinguished from compaacitus 
ager, which is land belonging to a number of owners for the 
purpose of joint pasture. 

IV. Other praedial servitudes. 

The instances that have been given were the most common 
examples of praedial servitudes ; but there were many others, 
which need only be referred to:—1. A right of quarrying 
stones for the use of one’s land from the land of another (jus 
lapidis eximendae). (D. 8, 4,13, 1.) 2. A right of digging for 
sand (jus arenae fodiendae) or chalk (erctae erimendae), 3. A 
right of burning lime (jus enlcis coquendue), 4. A right of 
cutting silva caedua for stakes to vines. (1). 8, 8, 6,1) 


(B.) Urban Servitudes (jura urbanorum praedivrum), 

Over town estates the servitudes all attach to buildings. And indeed 
they are called servitudes over town estates because all buildings are called 
town estates, even country houses. Now the servitudes over town estates 
are these : the servitude of supporting the weight of a neighbour’s house ; 
of allowing a neighbour to run a beam into one’s wall; of receiving or not 
receiving the raindrops or the water tha. tlows from a neighbour's house into 
one’s own house or yard ; and of hindering a man from raising his house too 
high so as to obstruct a neighbour's lights. (J. 2, 3, 1.) 

1. The servitude of support to a building (oneris fereudi), 
This servitude exists when one honse rests upon a wall or 
pillars belonging to another. This is the only case where the 
duty of repairing was thrown upon the owner of the wervient 
land. (D. &, 2, 33.) 

2. The servitude of supporting a beam or joist (tignt tmmit- 
tendi:). This is simply inserting beams in the wall of another's 
house for the purpose of a covering to a walk alongside the 
wall, or for additional security. It may be established either 
with reference to existing beams or future constructions. (DV. 
8, 5, 14, pr.) The owner of the wall cannot be compelled to 
maintain it in repair. (D. 8, 5, 8, 2.) 

8. Stilliridit vel flaminis recipiendi vel non recipiendi.  Stilli- 
cidium is the dropping of water from the tiles of a house ; flumen 
is when it is collected and passed on by a gutter. In regard 
to this water two different rights may exist under different cir- 
cumstances. The adjoining land may be in want of water for 
irrigation or the like, and may secure a right to the supply of 
the rain water from a neighbour’s house; or the owner of a 
house may wish to get rid of the water that falls on his house. 

2D 
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The servitude of receiving the water (stillicidti recipiendt) forbids 
the owner of the servient Jand from bvilding so high as to 
interfere with the due reception of the rain water. On the 
other hand, the house from which the rain falls may be the 
servient land, and a servitude may exist compelling the owner 
of it to allow the water to pass ou to a neighbour’s land. (D. 
8, 2, 20,3; D. 8, 2, 20,6; D. 8, 2, 41,1; D. 8, 2, 21.) 

4. The servitude altius non tollendi prevents a house being in- 
creased inheight. (D. 8, 2, 12.) This is easily understood, but 
another servitude, alttus tollendi, has given great trouble to the 
commentators. 


Every owner had a right to build as high as he pleased, although he thereby shut 
up his neighbour. (D. 8, 2,9; C. 3, 34, 8; C. 3, 34, 9.) Where, then, is the room 
for a servitude or special grant by which an owner should be able to exercise that 
right? One suggestion is, that a local custom might prevent houses being built be- 
yond a certain height. Thus Augustus enacted that at Rome houses should not exceed 
60 fect, and Nero passed a similar law. Severus and Antoninus, in speaking of the 
building of a bath, say it must not exceed the customary height. (C. 8, 10,1.) But 
if by # local or general law houses were restricted to a certain height, it is difficult to 
see how a dispensation from such a law could be given by one proprietor to another, 
and such a dispensation the right altius tollendi would be. 

Another explanation that has been offered is that jus altius tollendi was applied to 
a tenement that had been formerly subject to a jus altius non tollendi, and had been re- 
lieved from it hy prescription (usucapio libertatis). According to this view, the expres- 
sion jus altius toliend: in not accurate, for by prescription no jus is acquired, only the 
unfettered dominion is recovered. The jus altius tollendi, like the jus aedyicandi, is 
merely part of the rights of ownership. 


5. Lights and prospect (dumina, prospectus). In the exercise 
of his right of building on his own land, one might shut out the 
light or view of Ins neighbour. To prevent this, a servitude, 
the object of which was to prevent such a building, might be 
created (ne dumintbus offictatur, et ne prospectut offendatur). (D. 8, 
2,15; D.8,2,4.) This servitude prohibited the shutting out 
of light by trees as well as by buildings. (D. 8, 2, 17, 1.) It 
applies not only to existing windows, but to those made sub- 
sequently to the creation of the servitude. (D. 8, 2, 23, pr.) 
Lumen is free vision to the sky, prospectus is free vision over 
lower grounds. (D. 8, 2, 16.) 

Another kind of right existed that has been the subject of 
dispute—the mght to open windows in a wall where otherwise 
it would be forbidden. (D. 8, 2, 4.) It is to this that the 
rescript of Antoninus and Verus refers, which says that when 
no servitude of lights ((wmtna) exists, the owner can build, leav- 
ing the custumary space between the erection and the next 
house. (D. 8, 2, 14.) 
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6. Right of occupying space above another's land (jus pro- 
jictendt and protegend:). The rule of law was, that to the owner 
of the soil belonged all the space above the soil, and therefore 
anything overhanging from a neighbour's house above his land 
would be, in the absence of a servitude, an infringement of his 
rights. The projections here referred to are balconies (maeniana) 
and the eaves of houses (suagrunda), which do not rest on the 
wall of the neighbouring proprietor, but simply overhang his 
ground. The right to have such projections constituted the jus 
projictendi. (D. 50, 16, 242, 1.) Frotectufh (hence jus protegendt) 
is something projected to cover a wall. (D. 9, 3, 5, 6.) 

7. Cloacae mittendae, the right of passing a sewer through or 
below another’s ground. ‘The owner of the sewer bad the right 
to cleanse or repair the sewer. (D. 43, 23, 1, pr.) 


INVESTITIVE FACTS. 


A. Modes of Creating Servitudes. 

Gaius says that servitudes (pracdial) are acquired in the same 
way as usufruct, (D. 8, 1, 5, pr.) 

I. Rights over urban estates can be created by ta jure cessio only ; over 
country estates by mancrpatio also. (G. 2, 29.) 

2. Usucapio. In the first place, it is alleged that incorporeal 
things cannot be acquired by waucapio, because they do not 
admit of physical possession. (VD. 41, 1, 43,1.) But Cicero 
speaks of the usucapio of aquae ductus, tter, actus, etc. A law, 
however, passed perhaps in the time of Tiberius (lee Scribonia), 
abolished usucapio of incorporeal things, unless simply as appur- 
tenances of land so acquired. (D. 41, 3, 10,1.) The extinction 
of servitudes by non-use was not, however, taken away by this 
law. (D. 41, 3, 4, 29.) 

3. Prescription. There is no question, however, that at 
least in the time of Justinian servitudes could be acquired 
by prescription in the same way as immoveable property. 
(C. 7, 33, 12.) In the Digest, several passages state that long 
possession (bona fide) gave a good title (D. 39, 3, 26; C. 3, 
34, 1; C. 3, 34, 2); and @ fortiori immemoral possession. 
(D. 43, 20, 3, 4.) While there can be no doubt that ser- 
vitudes could be acquired by prescription, it is not so clear 
what the time was; but, ut any rate, after Justinian it may 
be assumed that servitudes were subject to the same rnles 
us immoveables, The claimant was not bound to show that 
his exercise of the servitude began with title, but be had a 


420 PRAEDIAL SERVITUDES. 


utilie actio, in which it was only required to prove that he had 
in fact enjoyed the servitude for so many years neither by 
force nor by stealth, nor by leave (nec vi, nec clam, nec precario). 
Bona fides was not required. (D. 8, 5, 10, pr.) 

' 4. Delivery of possession, reserving a servitude. The owner 
of two houses, in delivering one to a purchaser, may make it 
a condition of sale that the unsold house shall have a servitude 
as against the honse sold, or may give a servitude to the house 
sold against the house not sold. (D. 8, 2, 34; D. 8, 4, 6, pr.) 
By express agreemerft, any proper servitude can be reserved 
(recipere servitutem.) (D. 8, 4, 10.) 


5. If any one wishes to establish any such right for his neighbour, he 
ought to accomplish it by agreements (fac/a) and stipulations. (J. 2, 3, 4) 


As rogarda negative servitudes, which consist merely in a prohibition of an owner 
doing something he had a right as owner to do, there could be nothing beyond the 
mere agreement after the old forms of manctpatio and cessio in jure fell into desuetude. 
But in the case of a right-of-way, or the like, the essonce of which was the authorisa- 
tion to the owner of it to do what otherwixe he could not lawfully do, an actual user 
of tho right would naturally take place, and was essential in order to enable him to 
employ the Interdicts (D. 8, 1, 20) or the actio Publiciana. (D. 6,2, 11,1.) Upian, 
indeed, seems to wpeak of ¢reditio as an alternative mode of constituting praedial ser- 
vitudes. (D. 6, 2,11, 1.) By ¢raditio he means user of the servitude with the consent 
of the owner of the servient Jand. This, however, was clearly not essential to a jus 
praediorum ; but only to the employment of Interdicta, When servitudes were 
established by cessio in pure, there waa always some risk of failure through mistakes in 
the formalities, but as the Interdicts depended upon actual use, they were free from 
all such difficulties. 


6. A man can also in his will bind down his heir to raise his house no 
higher, lest he should obstruct the lights of a neighbour’s house ; or to suffer 
that neighbour to run a beam into his wall; or to receive his raindrops; or 
to suffer him to go across his farm, or to drive beasts, or to lead water from 
it. (J. 2,3, 4.) 

B. Conditional Servitudes. 

Strictly a servitude was absolute ; it could not be created to 
date from a future day or event, nor be limited in its duration ; 
but if such limits were agreed upon, they formed a ground 
of defence (erceptio doli malt) if the servitude were sued for in 
disregard of them. Practically, therefore, such limits could be 
imposed. (D, 8, 1, 4, pr.) 

The degree of enjoyment (modus) was subject to be varied 
by agreement. Thus, a road might be granted only for a 
certain kind of vehicle, or for loads not exceeding a certain 
weight. (D. 8,1, 4,1; D.8,1,4,2.) Also it might be limited 
to use on alternate days or between specified hours. (D. 8, 1, 
5,1; D. 8, 4, 14.) 


RESTRICTIONS. 


c. Restrictions on the Creation of Servitudes. 

1. An owner cannot have a servitude over his own land (nulli 
ves sua servit). It would be absurd to say that an owner, who 
as such has every nght of use and enjoyment, had in addition 
through a servitude one definite or particular right of use or 
enjoyment. The rule is equally applicable to co-owners, 
although with less convenience: and if any co-owner desires 
to have some particular kind of enjoyment secured to him, he 
can do so only by resorting toa partition, (D. 8, 2, 26.) 

2. The right contained in a servitude ¢mposes on the owner 
of the land subject to the servitude only a negative duty. The 
duty it casts upon the owner is either not to do something, 
te. to abstain from exercising a right, or to forbear hindering 
another from doing something which otherwise he would have 
aright to forbid. If the servitude consists in not doing (in 
non faciendo), it is said to be negative (serritus neqativa) ; if it 
consists in forbearance (in patiendo), it is said to be affirmative 
(servitus affirmatira), and means permission to do acts that 
would otherwise be unlawful. 


A right of way is an affirmative servitude. The owner of the servient land is 
bound to suffer the owner of the dominant land to walk on hos Jand. 

A servitude of lights or prospect in neyatire, The owner of the servient land is 
bound not to do anything to shut out his neighbour's lights or view, 

In one instance, and in orly one, a positive obligation was added to the purely passive 
conduct required from the owner of land subject to a servitude. A person whose wall 
or pillars were used to support another man's buildin, might, if it was agreed upon, 
be obliged not merely to suffer the superstructure to rest, but also to repai: tho wall 
This result was not reached without controversy. Gallus denied that an obligation to 
repair could be thrown upon the owner of the wal] or other support, because a sorvi- 
tude could not require any j«mitive act (m sacends) ; but the contrary opinion, sup- 
ported by Servius, was finally established. (D. 8, 5, 6, 2) In this case, a right in 
personam is added to, and made tu yo along with, the servitude. An a relief to the 
owner of the subject land, he was allowed to surrender the foundations, if he did not 
wish to repair them. This case is strictly an exception, for in the analogous servitude 
of inserting juists or beams in another's wall, no such obligation to repair could be 
impuseed. (D. 8, 5, 8, 1.) 

3. A servitude cannot be merely burdensome ; it must be alsv 
beneficial to the possessor of the servitude. 


An agreement that A shall not go over a particular part of his own land, or that 
A shall not search for water in his own land, is void (D. 8, 1, 19, pr.) 


4. There cannot be a servitude of a servitude (servitus 
servitutis esse non potest). This rule would prohibit a person 
bequeathing to a legatee a usufruct of a right of way; but in 


! Servitutum non ea natura cat, wt aliquid faciat quis, sed ul aliquid patiatur, aut 
non facial. (D. 8, 1, 15, 1) 
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such a case the heir was bound to permit the Jegatee to enjoy 
the right of way, if the legatee gave security to renounce all 
claim to it on his death. The remedy of the legatee was an 
actio incerti. (D. 33, 2, 1.) 

Titius has a right of leading water (aquae ductus) through several estates. Not 
any of the owners of those estates, nor any neighbour, can enjoy the right of drawing 
water (aguac haustus) from the channel. By special agreement, however, that right 
could be granted by Titius; but such a right would not be given to them as owners or 
neighbours, and therefore would not strictly be a servitude. (D. 8, 3, 33, 1.) 

Gaius has the usufruct of land to which is attached a right of way over the land 
of Maevius. Gaius, inasmucn as his usufruct is itself but a servitude, cannot bring 
the usual action for the vindication of servitudes, but if Maevius or any one else 
molesta him in the use of the road, he can sue by the interdict uti possidetis, on the 
ground that such molestation is an infringement of his right to the use of his land. 
(D. 7, 6, 1, pr.) 


DIVESTITIVE FACTS. 


A praedial servitude was not lost by the death or capitis 
deminutio of the person to whom it was granted, (D. 8, 6, 3.) 

1. Surrender of the servitude (remissio). This may have been 
done in olden times by the cessio in jure, but when that mode fell 
into disuse it was done by simple agreement. (D. 8, 3, 34, pr.) 
The remission might be tacit, as by permitting any act that 
destroyed the servitude; ¢.,, blocking up a wall, or building so 
high that the raindrops (stillicidia) could not fall. (D.8, 6, 8, pr.) 

2. MERGER (Confusio).—Inasmuch as a servitude was a single 
detached enjoyment, it followed that when the person to whom 
@ servitude was due became owner of the land on which the 
servitude was imposed, the greater swallowed up the Jessa 
(D. 8, 6,1.) So complete was the extinction, that even if the 
Jands wero afterwards separated and belonged to different 
owners, the servitude was not revived except by the usual 
modes of creating servitude. (D. 8, 2, 30, pr.) If, however, 
the owner of the dominant land acquired only a part of the 
servient land, the servitude remained intact, because it was 
indivisible, and could not be partly lost and partly retained. 
(D. 8, 2, 30, 1.) 

3. NON-USE ((non-utendo).—The period of usucapio for releas- 
ing land from praedial servitudes was two years. (Paul, Sent. 
1,17, 1.) This period was extended by Justinian to ten years 
if both parties lived in the same province, and twenty years if 
in different provinces, (C. 3, 34, 13.) 

An important distinction existed between urban and rural 
servitudes. Urban servitudes are negative, rural servitudes 
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are affirmative. A right of way, to be kept alive, must be 
exercised; if no one actively uses the way for the period fixed 
by law, the right of way is destroyed. It is a discontinuous 
servitude; it is kept up by intermittent acts from time to time, 
and cannot be continuously enjoyed. But in the case of a 
servitude of lights, the person that enjoys it cannot do anything 
to keep it alive; it consists in the owner of the servient land 
not doing something, and so long as that is not done, the 
servitude is fully alive. The servitude is continuously enjoyed, 
so long as it is enjoyed at all. The rwe, then, may be stated 
thus:—In continuous servitudes, the period of prescription is 
reckoned from the time that an act is done by the owner of 
the servient land that negatives the servitude; in discon- 
tinuous servitudes, the period is reckoned frum the last time 
the servitude was used by the owner of the dominant land. 
(D. 8, 2, 6.) 

A servitude is not lost through non-use if the following con 
ditions are complied with :—(1.) A usufructuary, tenant, guest 
or other person using the road or servitude in the name of the 
land to which it is attached, exercises kuch a use as preventa 
prescription being reckoned. (D. 8, 6, 20; D. 8, 6, 24; D. 8, 6, 
5; D. 8, 6, 6, pr.) (2.) The use must be at the times, and in 
the manner, agreed upon. (D. 8 6, 10, 1; D. 43, 20, 5, 1.) 
(3.) The servitude must be used as a servitude belonging to 
the land to which it is attached, and not, for example, as a 
public road. (D. 8, 6, 25.) 

4. Destruction or change of the property destroys any 
servitudes attached to it, as when the dominant house is burned 
down, and not rebuilt. But if another like it is put up, the 
servitude is preserved. (D. 8,2, 20,2.) If a place over which 
a right of way exists is swamped by a diversion of a stream, 
but before the period of prescription is gone the way is restored 
by the deposit of alluvium, the servitude revives; and it seems, 
even if the time had elapsed, the owner of the servient land 
could be compelled to re-grant the servitude. (D. 8, 6, 14, pr.) 


REMEDIES. e 
a. INTERDICTS. 

The actual enjoyment of servitudes was secured by interdict ; but the remedy by 
interdict was given subject to the analogy to corporeal possession. Interdicts existed 
only for affirmative, not for negative servitudes ; and their object was to stop the 
owners of the several lands from forcibly preventing the performance of the acts con- 
stitating the servitudes. Hence two charactcristics of these remedies. (1) No 
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person could demand an interdict who had not previously done the acts permitted by 
the servitude; and (2) the interdict did not deal with the question of right, but 
secured undisturbed enjoyment to a person that had, whether with or without title, 
in point of fact claimed and exercised the right. (D. 43, 19, 1, 2.) 

I. Rights of way. 

1. An interdict (de itinere actuque privato), whose object was to secure free passage 
over the burdened land, and damages (quanti ejus interesse) for interruption. (D. 48, 
19, 8,3; D. 8, 5, 2, 3.) 

The Preetor says : When a footpath, a driving road, or a regular road, is in dispute, 
and you have used it neither by violence, by stealth, nor by leave from another 
within the preceding year, I forbid any violence to be employed to hinder you from 
such use.! 

2. Interdict to obtain pernfissiun to repair. Every one having a right of way, had 
by implication a right to keep the road in repair. (D. 48, 19, 3, 13.) 

The Preetor says: When you have used a path or driving-road within the preced- 
ing year, neither by violence nor by stealth, nor by sufferance from another, I forbid 
any violence to be used to hinder you from repairing that path or driving-road, sup- 
posing you have a right so todo. He that would use this interdict must give security 
to the opposite party against any damage that, though yet undone, may be caused by 
his fault.? 

To obtain this interdict, the plaintiff must prove more than mere quasi-possession ; 
because the right to repair is not attached to the use or exercise of the servitude, but 
only to the right to the servitude. (D. 43, 19, 3,18.) Also the plaintiff must give 
security against any damage he may do by his repairs. (D. 43, 19, 5, 4.) 

II. Rights to water. 

1. Aqua cottidiana ia water that might be used every day of the year (D. 43, 20, 1, 
2); it ia opposed to aqua acstiva, water used only in summer, even if it could be used 
in winter. (D. 43, 20, 1,3; D. 43, 20, 6.) 

The Pretor says: As within the preceding vear you have led the water in dispute 
neither by violence nor by stealth, nor by sufferance on his part, I forbid any violence 
to be used in order to hinder you from so leading it. (D. 43, 20, 1, pr.) 

This interdict could be claimed by any person that had used the water under the 
conditions applicable to rights of way ; and it may be brought against every one that 
disturbs the claimant in the use of the water. (D. 48, 20, 1, 25.) The defendant 
must give security for the free exercise of the servitude, without prejudice to his con- 

tention that the servitude was not legally binding. (D. 43, 20, 7.) 

2. Interdict for repairs. 

There was an interdict to enable the owner of the servient land to repair the 
channel of the watercourse, or to cleanse it. The Preetor says: I forbid any violence 
to be user! to hinder him from freely repairing and cleaning out the channels, covered 
ways, or reservoirs, in order to lead the water, provided only he leads it no other- 
wise than he did last summer, neither by violence, nor by stealth, nor by sufferance 
on your part. (I). 43, 21, 1, pr.) Its object is to secure freedom for the task of 
repairs or cleaning (D. 48, 21, 1, 8); and its aid can be ubtained by the same 
pereons that have a right to the use of the aqueduct. (D. 43, 21, 3, 7.) 


ait: ** Quo ttinere actugque privato quo de agitur, vel via, hoc anno, nec vi, 
nec clam, nec precario ab illo usus ca, Quomiaus ita utaris, vim feri veto.” (D. 43, 19, 
1, pr.) 

2 Ait Protor: ‘' Quo itinere actuque hoc anno non vi, non clam, non precario ab alie 
uous 6%, guominus (id) iter actumque, uf tibi jus esect, reficias, vim feri veto; gui hoc 
interdicto uti volet, is adveraario damni tnfecti, guod per gus vitiem datum sit, caveat.” 
(D, 48, 19, 8, 11.) 


ACTIONS. 


8. Aquac haustus and pecoris ad aquam appulews. 

In this case, as in aquae ductus, there are two interdicta—one to secure the use of 
- ete the other for repair of the fountain or well, (D. 43, 22, 1, pr.; D. 48, 

» 1, 6.) 

4. Interdict for water drawn from an artifictal reservoir (ex castello). The Pretor 
says: Since from that reservoir he hae been allowed to lead water by one that had a 
right to do so, I forbid any violence to be used to hinder him from leading it as he bas 
been allowed. And when an interdict shall have been given in regard to the doing 
of the work, I will order security to be given for the damage that may be done.’ This 
interdict to enforce a servitude of water (whether personal or predial) arising from a 
castellum or reservoir that is filled with public water (aqua puddica) (1D). 43, 20, 1, 39), 
is not merely pos-easory ; it involves the question of righ , and is thus a test of the 
existence of any investitive fact. (D. 43, 20, 1, 45.) 


III. Rights in private sewers (cloacac). 

In this case, azain, there are two interdicta, of which the worlds of one only are 
contained in the Diyest. The plaintiff must give security against any damage he may 
do by his repairs. (D. 43, £3, 1, 12; D. 43, 23, 1, 14.) 


pe. ACTIONS. 


I. Actio Confessoria. —This action tries the right to the servitude (1. 8, 5, 9, pr.) 3 
and the form was either, it is my right todo what you have prevented ; or, itis not your 
right to do what you have begun (jus mihs esse, jus tube non case acdificandi), Yt can 
be brought only by the owner of the dominant land (ID. 8, 5, 2, 1); or by & person 
having substantially the same rights, aa a mortgagee in posession. (1). 8, 5, 16.) It 
lies against the owner of the servient land (D. 8, 5, 4, 4), or anyone else that inter- 
feres with the enjoyment of the servitude, although in this case the interdict would 
generally be the preferable remedy. (D. 8, 5, 10,1.) The burden of proof lay on the 
plaintiff. (D. 8, 5, 9, pr.) 

II. Actio Neyjatovia.—An occasion arises for this action denying the existence or 
showing the termination of a praedial servitude in two cares; when one, claiming « 
servitude, forbids an owner to do something that as owner be has a right te do on his 
own land (D. §, 5, 4, 7); or when anyone does anything that in the alwence of « 
servitude (whose existence is disputed) he has no right to do, (UD. 8, 5, 17, 2; D. 8, 
5,13.) The object of the action is to obtain security against a repetition of the con- 
duct complained of (D. 8, 5, 12) ; and also damages when the defendant bas withou 
right used the land. (D. 8, 5, 4, 2. 

The burden of proof usually rests on the plaintiff. There seems no reason whys 
in this case, the burden should be shifted, even although it cants on the plaintiff the 
difficulty of proving a negative. Undoubtedly the burden would rest on the plaintiff 
in cases where the defendant had previously extablished an actual user by means of 
an interdict, and apparently the same rule beld in other cass. (D. 8, 5, 6, 1; 
D. 8, 5, 7, 3.) 


IIL Actio Pulliciana in rem.—This action is given to a Lona fide posscssor, 
right will be, but is not yet, perfected by usucapio. Usufruct and pracdial servitudes 
may be thus vindicated, when there is traditvo or patientia, by the owner of the servient 
land. (D. 6, 2, 11, 1.) 


' Ait Pretor: “ Quo ex castello illi aquam ducere ab eo, cui ejus rei jus full, per- 
et; quominus ta, uli permissum est, ducal, vim fleri veto. Quandozue de opere 
interdictum erit, damni infecti caveri jubebo.” (D. 43, 20, 1, 38.) 


IV. Actio onerls ferendi.— According to some, this servitude, which had the peou- 
Harity of having an obligation to repair added to it, had special action, (D. 4 5 


EMPHYTEUSIS. 


DEFINITION. 


The tenure afterwards called emphyteusis is to be traced to the 
long or perpetual leases of lands taken in war granted by the 
Roman State. The rent given for such land was called vectigal 
and the land itself ager vectigalis, The advantages of the 
perpetual lease were appreciated by corporations, ecclesias- 
tical and municipal. Corporate bodies are generally inefficient 
landlords; and a tenure that practically relieves them from 
all concern in the management of the land, and gives them 
simply a right in perpetuity to an annual sum, seems most 
beneficial fur their interests. The same tenure was adopted 
by private individuals, under a new name, at least after the 
time of Constantine, and was extended from lands to houses. 
The State still had its agri vectigales, but the perpetual tenure 
given by private persons and corporations was called emphy- 
teusis, the land fundus emphyteuticarius, the person to whomv it 
was given emphyteuta. It may be defined as a grant of land 
or houses for ever, or for a long period (D. 6, 3, 3), on the 
condition that an annual sum (canon) shall be paid to the owner 
or his successors, and that if such sum is not paid the grant 
shall be forfeited. (D. 6, 3,1, pr.; D. 6, 3,2.) The person to 
whom the grant is made is not owner, but he has Pretorian 
actions for the property against all possessors, and therefore 
has a rightin rem, (D. 6, 3, 1, 1.) 

The question whether the emphyteuta is in law owner, appears 
in the controversy long agitated among the jurisconsults, 
whether he wasa purchaser or a mere hirer. ‘To have regarded 
him as a purchaser would have made him owner, and the position 
of the vendor (dominus emphyteuseos) extremely precarious. 
On the other hand, if the emphyteuta were a mere hirer, 
the rules apphcable to hire would be out of place, considering 
the perpetual nature of his interest. Such are the considera- 
tions that may be supposed to have influenced the Emperor 
Zeno (A.D. 475-491) to terminate the dispute in the mannerx 
stated in the Institutes. 


So very closely akin are buying and selling to letting and hiring, that in 


certain cases the question is usually raised whether the contract is one of 
buying and selling or of letting and hiring. 

[It has been raised, for instance, where anything is let out for all Aime, 
as is the case with the land of townsmen (municifes), let on the express 
condition that so long as the revenue (wectigal) is duly paid, the estate 
shall not be taken away either from the original tenant (conductor) or 
from his heir, But the prevailing opinion is that this is a case of letting 
and hiring.] 

This is the case, for instance, with lands made over to be enjoyed for aif 
time; that is to say, on condition that so long as the rent or income ( pensio, 
veditus) is paid for them to the owner, it shall be unlawful to take away an 
estate of this sort either from the original tenaht or his heir, or from any 
one to whom he or his heir may have sold it, given it as a present or as a 
dowry, or alienated it in any other way whatever. Now, a contract such 
as this caused doubts among the earlier writers; and some thought it 
a case of letting, others of selling. The fer Zenoniana was therefore passed, 
which determined that the contract of emphyteusis had a peculiar nature, 
and must not lean on either letting or selling, but must rest on agree- 
ments of its own. It determined further, that if any special agreement 
were made, it should stand just as if this were the nature of the contract ; 
but that if no special agreement were made in regard to the risk of the 
property, then if the property wholly perished, the risk thereof should fall 
on the owner, whereas partial damage should be the tenant's loss. This is 
the law now in use by us. (G. 3, 1453; J. 3) 249 3:) 


Ricuts AND DuTI¥s. 


A. Rights of E'mphyteuta. 

1. Use and enjoyment (utendi fruendi), There can be no 
doubt that the right of the emphyteuta was larger than the 
right of the usufructuary, but how much larger? Probably 
the scantiness of passages bearing on this subject shows that 
few, if any, restrictions were imposed on the emphyteuta. The 
emphyteuta must, perhaps, for this purpose, be compared with 
the bona fide possessor rather than with the usufructuary; for 
the empbyteuta, like the former, and unlike the latter, was 
entitled to the fruits as soon as they were separated from the 
land, whether gathered or not. (D. 22, 1, 25, 1.) The em- 
phyteuta was subject apparently to no other restriction than 
that he must not depreciate the property. Perhaps the 
strongest evidence of this view is that he was not entitled to 
compensation for improvements. (C. 4, 66, 2.) 

2. Alienation. The emphyteusis passed to the heirs, and, 
subject to certain restrictions, could be alienated. Hence the 
greater including tbe less, it could be hypothecated (D. 13, 7, 
16, 2), or burdened with servitudes. (D. 43, 18, 1, 9.) 


EMPHYTEUSIS. 


B. Duties of Emphyteuta=rights in personam of domtnus 
emphyteuseos. 

1. To pay the rent agreed upon (canon), without any pre- 
vious demand, at the time agreed upon, and notwithstanding 
partial loss of the property. (C. 4, 66,1.) This could not be 
increased by the owner (dominus emphyteuseos.) (C. 11, 70, 3.) 
The usufructuary paid no rent. 

2. He must manage the property so as not seriously to reduce 
its value; but he is not to be interfered with on the grounds 
upon which a usufructtary may be sued, that he does not act 
like a good paterfamilias. (Nov. 120, 8.) 

3. He must pay «all the burdens attached to the holding of 
the lund; and deliver the receipts (apochae) to the owner 
(dominus emphyteuseos). (C. 4, 66, 2; C. 10, 16, 2.) 

These were the rules applicuble in the absence of special 
agreement; but if any variation were made, it would be sup- 
ported. (C. 4, 66, 2.) 


INVESTITIVE FACTS. 


1. By agreement in writing (pactum). (C. 4, 66, 1.) 

n. By prescription (not by usucapio). (D. 6, 2,12, 2.) By 
analogy to servitudes we may infer prescription; and in the 
case of a possessor without title, the limit of forty years (negative 
prescription) seems to be given by Anastasius. (C. 11, 61, 14.) 


DIvVEsTITIVe Facts. 


L The total lors or destruction of the property. 

IL Prescription—possession by the owner for the requisite 
number of years (usucapio libertatis). 

I, Surrender or merger (confusio, consolidatio), 

Iv. Forfeiture. In the absence of special agreement, an 
emphyteusis was forfeited— 

1, For deterioration of the property. 

2. For non-payment of rent, when the land was held from an 
ecclesiastical corporation, for two years; in any other case 
three years. (G. 4, 66,2; Nov. 7, 3, 2.) 

8. If the emphytenta do not produce to the owner, within 
three years, the receipts (apochae) for public burdens. (C. 4, 66, 2.) 

4. If he attempts to transfer the emphyteusis without com- 
plying with the rules prescribed. (C. 4, 66, 3.) 

If the owner would not receive the rent, with the object of 
causing a forfeiture, the emphyteuta was empowered, in the 
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presence of witnesses, to deposit the money in sealed bags; and 
this tender was equal to payment. (C. 4, 66,77 


TRANSVESTITIVE FACTS. 


1. By bequest from the emphyteuta. (D. 30, 1, 71, 5.) 

2. Alienation by delivery in the lifetime of the emphyteuta. 
This right was not unqualified. The consent of the dominus 
was necessary, and his acceptance of the new emphyteuta. 
The owner had the right of pre-emption. The proceedings 
to be adopted are prescribed by Justinian. (C. 4, 66, 3.) 
The emphyteuta ought to transmit to the dominus formal notice 
of the sum that a purchaser is willing to give for it. The owner 
has two months to decide whether he will take the emphyteusis 
at that sum; and if he wishes it, the trausfer must be made to 
him. If he does not buy at the price named within two months, 
the emphyteuta can sell to any fit and proper person without the 
consent of the dominus. If such a person is found, the domius 
must accept him as hie emphyteuta, and adimit him into posses- 
sion either personally or by written authorisation, or by attesta- 
tion, before notaries or a magistrate. For this trouble, the 
dominus was entitled to charge a sum (lundemium) not exceeding 
two per cent. on the purchase-money. If the owner does not 
make the acknowledgment within two months, then the emphy- 
teuta can, without his consent, transfer his right to another and 
give him possession, 

REeMegpies. 


1. The emphyteuta has an action in rem (utilis), given after the analugy of the 
vindication for ownership. ~. If he is only a bona fide pomewor, he has the actio 
Publiciana in rem. 3. He has all the actions and interdicts requisite to protect his 
rights of enjoyment, like a usufructuary or owner. 


SUPERFICIES. 
DEFINITION. 

Superficies or jus superficiarium is a right to the perpetual 
enjoyment of anything built upon land, on payment of an annual 
rent (pensio). (D. 6,1, 74; D. 6, 1, 73,1; D. 43, 18, 2.) 

RIGHTS, 


a. Rights tn rem of Superficiarius—1. Enjoyment and use 
(utend: fruendi). (D. 43, 18, 1,6; D.43,18,1,1.) 2. Aliena- 
tion, pledging, or burdening with servitudea. (D. 20, 

D. 43, 18, 1,9; D. 43, 18, 1, 7.) 
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B. The duties of Superficiarius were to pay his annual rent, 
etc., just as in the case of emphyteusis. 


INVESTITIVE AND TRANSVESTITIVE AND DIVESTITIVE FACTS 
Same as in emphyteusis. 


REMEDIES. 

1. Actio in rem (utilis), (D. 6,1, 75; D. 18,1, 1,6; D. 43, 18, 1, 3.) 

2. The possessory interdicts generally, as an owner or possessor. (D. 43, 16, 1, 5.) 

8. Special interdict. The Pretor says: ‘ As under the terms of letting or hiring 
you enjoy one of the other, the euperyicies in dispute, neither by violence nor by stealth 
nor by leave, I forbid any viol€nce to be used in order to hinder the enjoyment. If 
any other action in regard to the superficies is demanded, after hearing the case 
(causa cognita), I will give it.” (D. 43, 18, 1, pr.) The object of this interdict was 
to give a right in rem; previously to its introduction, the superficiarius could only 
sue on his contract, or, if he were disturbed by third parties, call on the owner to 
transfer to him his actions against the disturbers. (D. 43, 18, }, 1.) 

This interdict was introduced after the analogy of the interdict uti possidetis and 
is governed by the sume rules (D. 43, 18, 1, 2); causa cognita, if for a short period, 
no actio in rem; but if for a long period, an actio in rem will be given. (D. 43, 18, 
1, 8.) 


SECOND SUB-DIVISION. 


DEPENDENT RIGHTS JIN REM. 


Rights tn rem, of which the leading groups have been now 
enumerated and described, may exist either for their own sake— 
that is, for the benefit they confer, and for no ulterior purpose— 
or they may be created, not for their utility to the person that 
enjoys them, but as a means towards another end. Thus rights 
of ownership may be given to a man as security for rights tn 
personam. If A. owes B. money, B.’s only remedy is against A., 
and if A. fails, his debt is worth nothing; but if A. gives B. 
property, which can be converted into money on condition 
that if A. fails to discharge his debt, B. may sell the property 
and pay himeelf out of the proceeds, B.'s position is very much 
strengthened. Such, then, is the aspect of a pawn or mortgage 
towards a creditor; it is a mode of strengthening the weak 
point of all mere rights in personam, by giving the creditor 
valuable rights that avail against the whole world. 

As regards a debtor, a mortgage may be looked at in 
another light; it is a way by which he may obtain tem- 
porary accommodation without entirely parting with his pro- 
perty. The first device by which this was accomplished in 
the Roman law was simple An actual conveyance was 


HISTORY OF MORTGAGE. 431 


executed by the borrower to the lender, with an agree- 
ment (contractus fiductae), that if the purchase-money were 
repaid by a day named, the lender would re-convey the pro- 
perty to the borrower. The conveyance was formal and 
effectual in law to vest the ownership in the lender. How long 
this continued to be the only mortgage known to the Roman 
law it is not easy to guess; but at some period unknown a 
revolution in the character of the mortgage was very quiotly 
accomplished by a simple edict of the Pretor. By the old 
arrangement, the borrower obtained hie accommodation at a 
great risk. He gave up his ownership (jus in rem), and got in 
exchange only an action against the lender (jus in peraonam), 
who might meanwhile have sold the property, and deprived 
the borrower of his remedy. ‘The borrower ran a serious risk, 
and was, in fact, left very much to the honour of the lender. 
It is curious to observe with what emphasis of vituperation 
Cicero denounces unjust lenders; because it shows that the 
instinctive desire of the lawgivers was to strengthen the weak 
point of the mortgage. Where the law is weak, honour is 
strong. Thus, a lender who on being paid his money, re- 
fused to restore the property, or had deprived himself of the 
means of doing so, was held to be infamous. (Cicero pro 


Caecina, 3, 7-9.)} 


Se ee ns 


1The completeness of our system of laws makes it difficult for us to realise the 
sentiments of persons in a progressive community, where legal remedies are imperfect. 
“A debt of honour” is, however, even in these days usually paid in preference to 
legaldebts. If, then, the fear of disgrace makes a man pay such a debt, to which a dis- 
creditable odour always clinzs, we can understand how powerful the same motive 
was when the debt was held to be binding in conscience by public opinion. In truth, 
the social sanction, as it precedes in time the sanction of law, so it continnes, while 
the law is imperfect, to afford a substitute by no means inefficient. In very small 
communities the social sanction is most powerful ; and, indeed, the want of legal 
remedies begins to be keenly felt only when communities become so large as to impair 
the effective operation of the social sanction. “Customary law,” as it is sometimes 
called not very accurately, rests in small communities upon the solid basis of the social 
sanction, enforced in case of necessity by exclusion from the society. At this stage, 
“ eustum ” is more correctly described as “ positive morality,” in the sense explained 
by Austin, that is, not the dictates of a man’s conscience, but the rules that his 
neighbours require him to observe on pain of their displeasure. © 

In Rome, a curious survival existed in the shape of infamia, an institution partly 
legal, partly political. The distinguishing feature of the ancient jurisprudence uf 
Rome is its intense Formaliam. Even when tribunals were fully establixhed, and un- 
questioning ‘obedience was given to the civil jurisdiction, the law hesitated to interfere, 
except when the transactions were of the most formal and solemn character. To 
abridge the gulf that thus separated the “ positive law” from the “ positive morality” 
of the Romans, power was given to the censor to brand offenders with ignominy in the 
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The change introduced by the Pretor was one that, without 
really weakening the security of the lender, gave complete 
protection to the borrower. It proceeded on the distinction 
already described between possession and property. Let the 


Reyister of citizens, and to degrade a member of the Senate or order of Equttes, or 
to remove a man from his tribe, and thus deprive him of the right to be a soldier. In 
this way, the sanction of public opinion came almost to merge in a legal institution ; 
but the imperfection of the machinery necessarily limited its application to gross 
breaches of confidence and to offences of a criminal character, that were not yet 
brought within the scope of tke criminal law. 

Various instances have been mentioned in which a defendant, in addition to 
ordinary damages, waa subjected to tnfamia. A condemnation for theft, robbery, 

or fraud, entailed infamy. So a partner, a mandatarius, a depositarius, 
ry & mortyavee (in contractua fiduciae only), if condemned for wilful breach of duty, 
was held to be infamous. (D. 3, 2, 1; Cic. pro Caec., 7-9.) 

The exact consequences of infamia have been the subject of dispute. The reason 
appears to be that infamia was a republican punishment, carrying with it exclusion 
from political life; not merely from office (henores), but even from the right to vote in 
elections (suffragium), The exclusion from public offices seems to have been continued 
under the Empire. (C. 12,1, 2; D. 48, 7,1, pr.) Another effect of infamia was 
exclusion, under the edict of the Preetor, from the office of attorney. No one could 
act on behalf of another in a lawsuit, if he were infamous within the meaning of 
the edict. (1.3.1, 1,6.) This implied that the infamous person could not bring a 
populuris actio (1). 47, 23, 4), unless he had a personal interest in the result of the 
action. QJ. 4,18, 11.) Again, no infamous person could act as adsessor to a magis- 
trate. (1). 1, 22, 2.) When infamy was attached toa man by judgment of a court 
of law, it could be removed only by the authority of the Emperor. (D. 8, 1, 1, 10.) 

Another disability imposed on the tifames during the Empire was removed by 
Justinian, The lex Julia et Papia Poppaca, while having for its main object the 
encouragement of marriage, introduced certain restraints on murriage with the object 
of preventing high-born persona contracting marriaye with those beneath their station. 
It also prohibited freeborn men from marrying certain classes of women. According 
to the interpretation put upon the lex Julia by the jurisconsults, the restriction was 
extended to all persons declared infamous. But Justinian repealed the lex Julia in so 
far as it imposed restraints on marriage, and thus deprived tufamia of one of its 


It is a moot point whether tnfamia rendered a person incapable of being a witness 
to a Jegal transaction or in a vourt of law. Savigny's opinion is, that infamous 
persons were not az such excluded from giving evidence, but that most of the persons 
disabled from acting as witnesses by special statutes were at the same time infamous. 
The XII Table» contain a provision that if a witness to a mancipatio refuses to give 
evidence in support of the transaction, he shall be infamous (improdus) and intestabilis. 
The interpretation put upon the word tnéestabilis in later times, was not merely that 
the infamous person ‘could not be a witness in court (D. 22, 5, 15, pr.), but that he could 
not take part in any transactions requiring witnesses. (D. 28, 1, 26.) Thus he 
could not make a will. But it would appear that the special dizability expressed by 
the word intestabilis existed only when created by a special statute, and therefore was 
not in all cases a result of infamia. 


ar sierié testarier librepensve fueril, ni tcstimontum faiatur, improlus intesta- 
esto. 
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lender in effect, said the Prestor, have the possession of the 
property ; but let the ownership remain with the borrower: 
let him retain his right in rem, and all the benefits (aa, 0.95 
usucapto) that are attached to ownership. The lender has the 
actual possession, and (if so agreed upon) the right of gale 
(guarded by conditions preventing an improper or wrongful 
sale), which make him as secure as if he were owner; the 
borrower is still owner, and has therefore a remedy, not only 
against the lender, but against the whole world. This then 
was a typical mortgage, in which the lender obtained aa 
much, and only as much, as was necessary to secure his 
loan, and the borrower, with the smallest possible loss, ob- 
tained the accommodation that he desired. This is the pignus 
of the Roman law. 

When first authorised by the Prator, the pignua war con- 
stituted on a narrow but instructive basis. The Prietor 
sanctioned such a security only when the thing in question 
was actually given into the possession of the lunder. Hence 
the difference between the contract of jsiducia and that of 
pignus: in the former, there was a formal conveyance by 
mancipatio or cessto in jure (G. 2,59) ; in the latter, there was no 
conveyance, but only change of possession. Once the thing 
was in his possession, the lender had the right of salu; other- 
wise, he had not. 

But although an improvement on the jfiducia, the pignus 
was still inconvenient. The lender did not always desire the 
possession of the thing pledged, nor did the borrower always 
wish to part with the possession. Loss might be inflicted 
on the borrower without any corresponding benefit to the 
lender. Plainly, then, a last step remained to be taken,—to 
dispense with the transfer of possession. The last, or rather 
the penultimate step, was due to one Servius, of whom nothing 
seems to be known but the name, and that he lived before 
Cicero, who introduced an action by which he gave the landlord 
of a farm a right to take possession of the stock of his tenant 
for rent due, when the tenant had agreed that the stock should 
be treated as a pledge. This was the actio Serviana. It was 
extended, under the designation of Actio quasi-Serviana, or 
hypothecaria, to all cases in which it was agreed between 
borrower and lender that anything should be a pledge when 
possession was not delivered to the lender. Hence aruse the 
hypotheca, or pledge of a thing by mere agreement (without any 
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formality), and without the delivery of possession. The remedy 
of Servius availed not only against the borrower, but against 
all other persons, and thus established a true right in rem. On 
the other hand, the borrower kept his property in his possession, 
and enjoyed it until he made default in the payment of his debt; 
thus suffering no present inconvenience, and being enabled to 
borrow on the most advantageous terms. 

It must not be supposed that because the three stages marked 
by the words Fiducia, Pignus, Hypotheca, were successive, that 
upon the introductior of the higher process the lower disap- 
peared. In point of fact, pledges with and without possession 
continued to exist, and were subject to precisely the same rules, 
so that they fall to be considered together, and may in fact be 
treated as one. (D.20,1, 5,1.) The earliest (fiducta) long co-ex- 
isted with the other two, and may have flourished up to the time 
of Constantine. That Emperor, however, gave it a death-blow, 
for he abolished the ler commissoria, which was of the essence 
of the fiducia; namely, that if the money borrowed were not 
repaid by a piven day, the pledge would be forfeited, and 
become the absolute property of the lender. Moreover, when 
the ancient forms of conveyance, mancipatio and cessio in jure, 
fell into disuse, the fiducia lost the other pillar upon which it 
rested; and in the time of Justinian, if not earlier, it had 
passed into oblivion. 


FIDUCIAE CONTRACTUS. 
DEFINITION. 


A contractus fiductae is when anything is conveyed by man- 
etpatio or cessio tn jure, with the condition that if a certain sum 
is paid by a certain day, the thing shall be re-conveyed.' 


RIGHTS. 

A. Rights of Creditor. I. Rights tn rem. 

1, The creditor to whom anything is conveyed ( fiduciae causa) 
is owner, and may convey the property. Thus, if a creditor 
bequeaths the thing to some legatee, the debtor who conveyed 
the property must sue not the legatee for the thing, but the 
heir of the deceased for damages. (Paul, Sent. 2, 13, 6.) 

2. The creditor has an inalienable right to sell. An agree- 


est cum res alique sumendac mutuac pecuniae graha vel mancipatur val w 
ceditur, (isidor. Orig. V. 25, 23.) 


CONTRACTUS FIDUCIAE. 435 


ment that he should not have power to sell, if the debtor made 
default, is void; but it is valid so far that the creditor must 
make a formal notification (solenniter denuntiare) to the debtor 
before proceeding to the sale. (Paul, Sent. 2, 13, 5.) 

If. Right tn personam. The creditor is entitled to expendi- 
ture on improvements (ai creditor rem fiduciariam fecerit meliorem), 
(Paul, Sent. 2, 13, 7.) A second mortgagee has a right to pay 
off a prior mortgagee and get possession. (Paul, Sent. 2, 13, 8) 

B. Rights of Debtor. 

I. Rights in personam. 1. He may eefl the property if it will 
yield a surplus, and the creditor is bound, on receiving his 
money, to remancipate the property, and enable the debtor to 
give a good title to the purchaser. (Paul, Sent. 2, 13,3.) But 
he cannot sell to the creditor, who is in law already owner 
(D. 13, 7, 40, pr.) ; nor can the creditor buy it even through or in 
the name of another person, unless with the consent of the 
debtor. (Paul, Sent. 2. 13, 4.) 

2. If the creditor sells [before the day named for forfeiture (2), 
the debtor is entitled to any surplus after discharging tho claim 
of the creditor. (Paul, Sent, 2, 13, 1) 

3. The debtor is entitled to a reconveyance on paying the 
sum agreed upon within the time agreed upon. 

4, All that is gained through a slave pledged, goes to reduce 
the principal debt. (Paul, Sent. 2, 13, 2.) 

INVESTITIVE FACTS. 

Mancipatio, Cessto in jure. 

DIVESTITIVE Facts. 

1. Fulfilment of condition, default of debtor. (Fuducia com- 
mittitur),—(Cic. Pro Flacco, 21, 49-01). 

2. Usureceptio. 

There are still some further grounds on which a man can acquire by 
usucafio what he knows to be another's. For suppose a man has given 
by mancipatio or by tn jure cessio some property to another /jiducias 
causa, and then himself comes to possess that same property, then he may 
acquire it by usucapio within a year, and that even if it be landed property. 
This kind of usucapio is called usureceptio, because that which we once had 
we now recover by usucapio. (G. 2, 59.) 

Now every fiducia is contracted either with a creditor in right of the pledge, 
or with a friend, that our property may be in greater safety with him. If, 
then, it is with a friend, xsureceptio is certainly open to us in any case. But 
it with a creditor, it is open to us in any case only if the money is paid. 
So long. however, as it is not paid, usureceptio is open only if the debtor 
has neither hired the property from the creditor, nor asked to be tenant-at- 
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will (frecario). But if not, a gainful usureceptio is open to the debtor. 
(G. 2, 60.) ; 
REMEDIES. 


A. Rights in personam of Creditor. Actio fiduciae contraria, (Paul, Sent. 2, 13, 7.) 

B. Rights in personam of Debtor. Actio fiduciae directa. 

This was an action bonae fidet, and condemnation involved infamy. (Cic. pro 
Caecina, 7-9.) 


PIGNUS AND HYPOTHECA. 
DEFINITION. 


Between Avenus (pledge) and hypotheca (mortgage) there is no difference, 
so far as regards the actio (guast-Serviana) for recovery. For when creditor 
and debtor agree that any property shall be bound by the debt, then that 
property is included under both those names. But in other points there 
is a difference. For under the name fignus is properly included, as we 
say, what is at the time handed over to the creditor, especially if moveable ; 
whereas, that which is not handed over, but is made liable by the bare 
terms of the bargain, is properly included under the name Aypotheca. 


(J. 4, 6, 7.) 


The distinction between Pignus and Hypotheca had nothing to do with the difference 
between moveables and immoveables ; but some jurists thought, erroneously, that 
pignus was confined to moveables. (D. 50, 16, 238, 2.) 


Generally a pignus or hypotheca consisted of rights in rem 
over slaves or things, given as security for rights in personam. 
But it might consist of a right in personam that the debtor had 
against a third party, given as security to the creditor for a 
sum due by the debtor. 

Gaius is a croditor of Titius for 50 aurci, and Gaius owes Maevius 20 aurci. Gaius 
Tay convey to Maeviua his (Giaius’) right to sue Titius for 50 aureci, as a security for 
the 20 aurei he owes to Maevius. If, in enforcing this security, Maevius recovers the 
50 aurei from Titius, his debt is wiped off, and he must hand the balance to Gaius. 

Suppose, instead of 60 aurci, Titius owed Gaius a slave on a contract of sale, and 
that Macvius recovered the slave from Titius. Then Maevius would hold the slave as 
@ pledge for the 20 aurei Gaius owed him. (D. 13, 7, 18, pr.) 

Again, Titius gives a loan of 100 aurci to Gaius to rebuild his house, and, as we 
shall ece, acquires an implied hypothec over the house, It was agreed that the rents of 
the tenants also should be hypothecated to Titiua, Then Titius can sue the tenants 
(by utilis actio), and compel them to pay him over their rents. (D. 20, 1, 20.) 


RIGHTS AND DUTIES. 
A. Rights tn fein. 


(2.) Rights tn rem of creditor. 

I. If the creditor is not in possession, and if he is in a position 
to sue the debtor for the debt, he can bring an action to recover 
the possession of the hypothec from him or from anyone in 
whose hands it is. (C. 8, 14, 18; D. 20, 1,17; C 8, 28, 12; 
C. 8, 14, 15.) 
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If there is an agreement that the creditor shall not sue for 
one year, the same period will be applied to the hypothe. 
(D. 20, 6, 5,1.) If the obligation is conditional, possession of 
the hypothec can be demanded only when the condition haa 
occurred and the debt become due. (D. 20, 1, 13, 5.) 

II. The right of sale. 


On the other hand, a creditor can by agreement alienate a pledge 
although it is not his property. But perhaps this may scem to be 
done on the understanding that it is the wish of the debtor that 
the pledge should be alienated ; for he origigally made the agreement that 
the creditor might sell the pledge if the money were not paid. 

But lest creditors, on the one hand, should be hindered in pursuing their 
rights, and lest debtors on the other should too hastily lose the ownership of 
their property, we have, by our constitution, taken measures and fixed a 
regular course of procedure in the enforced sale (d@istractéio) of pledges, by 
which sufficient and ample provision is made for the interests of both parties. 
(J. 2, 8,13; G. 2, 64.) 

The provisions made by Justinian were aa follow :-- If the parties agreed aa to the 
manncr, time, etc., of the sale, their ayreement was to be observed ; if nothing was 
said in the contract as to the power of sale and the creditor wished to sell, he must, if 
he had possession, give formal notice of his intention to the debtor ; or, if he had not 
possession, obtain a judicial decree ; and after two scars from either of those events he 
could sell. (C. 8, 84,3, 13; 1.13, 7, 43 D. 18, 7, 5.) 

If the same thing has been hypothecated successively to 
several persons, only the first of them has the power of sale, 
unless a subsequent creditor haa, in the modes hereafter to be 
described, put himself in the place of the first. (D. 20, 5, 5, pr. ; 
C. 8, 18,1; C. 8, 1&8; C. 8, 18, 5.) 

The power of sale being given to secure a debt, cannot be 
exercised until the debt really exists (D. 20, 5, 4); te, nutil the 
creditor i8 1D a position to sue the debtor; and it ceases, if the 
principal and intercst are paid. (C. &, 29,2.) But the power 
remains until the whole of the debt is discharged ; and, there- 
fore, so long as any part of the debt is unpaid (C. 8, 2%, 6), or 
of the interest, or of the expenses necessarily incurred by the 
creditor, the creditor retains the power of sale. (1). 13, 7, 3. 5.) 


A bypothbec is made to secure an annual payment, to come inte effect only if the 
money m not paid on cach proper day (nist sua quaque die pérunia aolula est). A sale 
cannot take effect until the last instalment is due and unpaid. If, however, the phrase 
is that it comes into effect if any of the money is not paid on the proper day (a qua 
pecunia sua die soluta non crit), the property may be sold after default of the first 
instalment. (UV. 13, 7, §& 3) 

HI. The right of foreclosure. 

The Fiducia was essentially a self-acting foreclosure ; if the 


438 MORTGAGE. 


debtor did not pay by the day named, the pledge became the 
absolute property of the creditor. After the analogy of this 
contract, in all probability, was introduced what is called the 
lee commissoria, or condition that the pledge should be for- 
feited to the creditor if payment was not made within the time 
limited. As we have seen, this condition could be inserted in 
mortgages down to the time of Constantine. (C. 8, 35, 3.) 
About a century earlier, however (a.D, 230), Alexander in- 
troduced a new kind of foreclosure, which was afterwards 
more fully developed by Justinian. According to Alexander’s 
constitution there must be a public notification of the hypothec 
and a year’s delay. Finally, the ownership could be got by 
the creditor only by special petition to the Emperor. (C. 8, 
84, 1.) 

Justinian allowed foreclosure only when the creditor was 
unable to find a buyer at an adequate price. If the debtor and 
creditor live in the same province, the creditor must give formal 
notice after two years from the time that the obligation has 
accrued. If they live in different provinces, the creditor must 
apply to the provincial judge, who will serve a notice on the 
debtor, giving him a certain time to come in and pay the debt. 
(C, 8, 34, 3,2.) Ifthe debtor cannot be found, the judgment 
gives him a certain time to appear; if he does not appear, or 
appearing does not pay, the creditor will obtain the ownership 
on petition to the Emperor. After that the debtor has still two 
years’ grace; but if he does not pay all principal and interest 
within that time, the ownership of the creditor becomes irrevo- 
cable. (C. 8, 34, 3, 3.) 

IV. Right to hypothecate and to let the thing hypothecated, 
or to transfer the hypothec to another. (D. 20, 1, 23, pr.) 

A. is creditor of B., and has got the Tusculan farm hypothecated to secure the debt, 
A. can in turn give this farm to C. as security for a debt due by him to C. (C. 8, 
94,2; D. 20, 1,18, 2; D. 44, 3, 14,3; C. 8 24. 1.) 

If, however, B. pays off A.’s debt, then C.’s hypothec is at once annihilated. 
(D. 18, 7, 40, 2.) 

A., instead of hypothecating the land, could sell the hypothec, so that another 
should succeed to his plare. (D. 20, 4, 19.) 

(b.) Rights in rem of the debtor. 

Subject to the rights of the creditor, the debtor still 
remains owner (dominus), and therefore can sell the thing hypo- 
thecated, but without prejudice to the creditor (C. 8, 14, 9); and 
may, under a rescript of Severus, sell it even to the creditor. 
(D. 20, 5, 12, pr.; C. 8, 14, 13.) Also, all accessions to the thing 
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‘hypothecated belong to the debtor, and he suffers any loss that 
may arise by injury or evil befalling it. (D. 20, 1, 21,2; C 4, 
24,9.) Hence, whatever is acquired by a hypothecated slave 
goes to reduce the principal or interest of the dubt. (Paul, 
Sent. 2, 13, 2.) 

B. Duties (reciprocal) of Creditor and Debtor. 

(a.) Duties of creditor = Rights tn personam of debtor. 

I. To return the thing hypothecated if in his posseasion 
when the obligation for which it was given has been discharged. 
or tender of payment has been made.e (D. 138, 7, 9, 3; D. 18, 
7, 40, 2; D. 13, 7, 20,2.) It would appear that the creditor 
could retain the pledge unless other money that he lent with- 
out hypothec was also repaid him, at least if he had possession. 
But this was only as against the debtor. (C. 8, 27, 1.) 

A creditor, too, that has received a pledge is under an od/fyatio re. For 
he is liable to an acho pigneratitva to make him give up the thing he received. 
(J- 3) 14) 4.) 


IL. If the ereditor exercises his power of sule, he must give 
the surplus, after paying himself, to the debtor, (ID. 13, 7, 42.) 
If he has not got the money, the debtor may require him to give 
his authority to gue the purchaser. (D. 15, 7, 24, 2. 

INI. If he is in possession, the creditor gathers the crop and 
sets it off against the debt. (C. 4, 24,1; C.4, 24,3.) This 
includes the services of slaves and the rent of houaca (C. 4, 
24, 2), and gencrally every benefit derived from the property. 
Hence also any damages the creditor may have received on 
account of things stolen must be added, unless the debtor was 
the thief. (D. 13, 7, 22, pr.; D. 47, 2, 79.) 

The creditor, if it were part of the contract, might, however, 
keep the produce ( fructus) instead of interest ; and this was a 
well-known arrangement called antichresis, (Ut creditor pro 
pecuniae debitae usuris, fructue rei pignoratae habeat.) (D. 20, 1, 
11,1; D. 13, 7, 33.) 

IV. Generally, the creditor is answerable for wilful or 


negligent harm. 


But since a pledge is given for the good of both parties—for the debtor's 
good, because the money is more readily lent him; for the creditor's, because 
the money he lends is in greater safety—it is held to be en~,a that the 
creditor in guarding the property should use all possible (exacta) diligence. 
If he does this, and yet by some chance mishap loses the property, he 
is not answerable; nor is he hindered from claiming the money lent. (J. 


3, 14 4-) 
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(6.) Duties of debtor = Rights in personam of creditor. 

I. If he is in possession by gratuitous permission or hire 
from the creditor, and the creditor sells, he must deliver up 
possession, and is liable for damages if he does not. (D. 13, 
7, 22, 3.) 

Il. He must pay all necessary expenses incurred by the 
creditor for the property hypothecated; as, ¢g., repairing a 
house, or medical attendance on a slave, although the slave died 
and the house afterwards was burned. (D. 18, 7, 8, pr.) 


A question arises whether expenses not necessary, but beneficial to the property, 
ought to be allowed. Paul speaks generally of improvements (Paul, Sent. 2, 18, 7), 
which would include beneficial expenditure (utiles impensac). Ulpian speaks with 
more hesitation. (D. 18, 7,25.) He recommends a middle course to the judge: on 
the one hand, not to be too burdensome on the debtor; and on the other, not to be too 
fastidious in disallowing beneficial expenditure by the creditor. He puts two cases 
illustrative of his meaning. A creditor teaches slaves a handicraft or skilled work. 
If this was done with the consent of the debtor, of course the expenditure must be 
allowed ; also, if the creditor only followed up what had already heen begun. Neces- 
sary instruction must also be allowed, but further than that Ulpian was not inclined 
to go. The other case is somewhat different. A large forest or pasture is hypothe- 
cated by a man who is scarce able to pay the creditor ; this creditor cultivates it, and 
makes it worth a great deal of money. Ulpian thought it was too hard that the 
debtor should therchy be improved out of his property. 


III. He must pay all damage sustained by the creditor 
through the use of the thing hypothecated. Thus, if he 
knowingly hypothecates a slave, a habitual thief, he must pay 
all damage suffered by the creditor, and cannot escape by sur- 
rendering (norae deditio) the slave to the creditor. (D. 13, 7, 
31; D. 47, 2, 61, 3.) But if he were ignorant of the character 
of the slave, he was permitted the indulgent alternative. (D. 
47, 2, 61, 1.) 

c. Rights of Concurrent and Subsequent Creditors among 
themselves. 

TI. When several creditors acquire their hypothec in the 
same thing at the same time, they have equal rights: one has 
no preference over the other. (D. 13, 7, 20, 1.) 

II. When the same thing is hypothecated at different times 
to several persons, he that has the first hypothec excludes all 
the others; he 1s entitled to be paid in full, and the balance 
only i@distributed among the subsequent creditors in the order 
of priority. 

What is priority in time? The time in question is the date 
of the contract of hypothec, not of obtaining possession, nor of 
the debt for which the hypothec is given. 
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Titius hypothecates his farm to Maevius, and nothing is said about a power of sale: 
afterwards he hypothecates the same farm to Gaius, giving him an express power of 
esle, and delivers to him possession, Maevius is prior, and is entitled to be paid in 
full before Gaius gets anything. (D. 20, 4, 12, 10.) 

Marcus gives a loan to Fabius without security, and afterwards Fabius borrows 
from Gallus, and gives him « hypothec on his estate. Then Fabius gives Marcus a 
hypothec on the same estate. Callus is first, because, though his debt is later, his 
contract of hvpothec is earlier. (D. 20, 4, 12, 2. 

Servius promised money to Gaius conditionally, and by way of security at the same 
time hypothecated his farm. Before the condition was fulfilled Servius accepted a loan 
from Titus, and hypothecated the same farmtohim. Afterwards the sum promised to 
Graius became due, the condition having been fulfilled. Which was prior, Gaius or 
Titus? Gaius is first, because, according to the rule of*Roman law, when a condition 
was fulfilled, the obligation was regarded as taking effect from the moment it was 
made ; and thus Gaius was first with the obligation as well as the hypothec. (D. 20, 
4, 11, 1.) 

An heir pledges a farm belonging to himeelf as security for a conditional legacy 
that he is bound to pay, Afterwards he pledges the same farm for money lent to him- 
self. The condition of the legacy ix fulfilled, and it becomes payable. The legatee in 
preferred to the lender, because of the retroactive effect of a fulfilled condition. (D 
20, 4, 9, 2.) 

Priscus hired a bath from Julius from the next kalends, and agreed that his slave 
Eros should be security for the rent. Before the halends Priscus borrowed money from 
Maevius, and hypothecated Eros to him. In this case Juliua bad priority to Maovius, 
although there was nothing actually due for rent at the time Macvius made his ad. 
vance. The reason assigned is, that the hypothee was attached to the contract of hire 
in such a manner that, without the consent of Julius, it could not be gut rid of. 
Julius had the first hypothec. (D. 20, 4, 9, pr.) 

Gallus agrees with Sempronius to lend him money by a certain day, the farm of 
Sempronius tv stand as security. Then, before any money had been advanced, Scm- 
pronius borrowed from Titius, and hypethecated the same farm. Gallus afterwards 
alvanced money, under the asreement, to Sempronius, Which haa prority, Gallus 
or Titius? It seems Titius bad the pri-rity. The distinction between this and the 
former caxe seems tu be as follows: When Priscus hired the bath, it was out of his 
power to prevent the obligation accruing for the security of which the hy pothee was 
granted. Unless he were relieved by Julius from the contract:f hire, the rent became 
due by the mere lapse of time, whether Priscus occupied the bath or not. In the 
second case, Sempronius certainly was not bound te accept any money from Gallas, 
even— which is doubtful—if Galius were bound to advance the money. It lay, there- 
fore, entirely with Sempronius whethir any obligation would be incurred towards 
Gallus or not. This seems to distinguish the case from conditional obligations, in 
which the condition is out of the power of the debtor; and thus no obligation aruse 
between Gallus and Sempronius until Gallus actually advanced his money. This 
being posterior to the advance of Titius, the latter, accordingly, had priority. (D. 
20, 4, 1,1; D. 20, 4, 11, pr.) 

A farmer (colonus) agreed with his landlord, Titius, that the stock brought on the 
farin should be hypothecated for the rent. Befure bringing to the farw part of what 
would be stuck he pledged it for a lozn to Maevius. Then he brouyht it to thy farm. 
Here Maevius has the priority, because the agreement with the landlord did nut give 
him a bypothec until the stuck was actually on the farm. (1). 20, 4, 11, 2.) 


A person that pays off a prior creditor is entitled to priority. 


Seius borrowed from Titius, and hypothecated to him a house. Then he borrowed 
from Maevius, bypothecating the same house. Gaius now advanced muncy to Seius 
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to enable him to pay off Titius, on condition that he should have the hypothec that 
had been given to Titius. Gaius is prior to Maevius. (D. 20, 4,12, 8.) But the 
contract must be clearly on the condition that the same thing should be hyputhe- 
cated, and that Gaius should take the place of Titius (ut idem pignus ei obligetur, et in 
locum ejus succedat), (C. 8,19, 1.) In the same case, Maevius had aright to pay 
off Titius (jus offerendi) on tendering the amount of the debt and interest for which 
the house was hypothecated. (C. 8, 19,4; D. 20, 4, 20.) 

Lucius Titius advanced money on interest on a hypothec ; and to the same debtor 
Maevius advanced money afterwards on the same security. Is Titius entitled to 
priority for the interest due—not only before, but after the advance of Maevius? He 
in entitled to the whole of the interest and principal. (D. 20, 4, 18.) 

Maevius advanced a sum to Titius on a hypothec of a house, and afterwards Seius 
‘lent 50 aurci on a hypothet of the same house. Subsequently Maevius made a 
further advance of 40 aurei on the same security. Suppose the house was not worth 
more than the first advance of Maevius and the 50 auwrei of Seius, If Seius paid 
Maevius the first advance and interest, he was entitled to hold the house, and pay 
himself befure Maevius could claim the second advance of 40 aurei. (D. 20, 4, 20.) 


EXCEPTIONS the to rule of priority. 

Tne Romans had no registration of mortgages, either for 
moveable or immoveable property. But if a hypothec were 
made by a. public deed—+.¢., sealed in the presence of wit- 
nesses and prepared by a notary (tabellio)—it had priority 
over hypothecs attested only by private documents. Leo gave 
the same privilege of priority to a private writing signed 
by three geod and respectable witnesses (C. 8, 18, 11); and 
Justinian continued and confirmed the privilege. (Nov. 73, 1.) 
But in certain cases priority in time was postponed to other 
considerations. 

1. The Imperial Exchequer (/iscus) came before all creditors 
for arrears of fines. (C. 4, 46, 1.) 

2. If money was advanced to buy office (militia) expressly 
_ on the condition of obtaining priority, the loan obtained priority. 
(Nov. 9, 7, 4.) 

3. A married woman has the first preference in suing for the 
recovery of her dos, but she has no preference in respect of the 
donatio ante nuptias. (C. 8, 18, 12, pr.-2.) 


We have also given her an implied mortgage (4yfotheca) ; and further, 
we have held that she is to be preferred to other mortgagees, but only when 
she is trying in person to recover her dower. It is forethought for ber alone 
that has led us to bring in this rule. (J. 4, 6, 29.) 


4. An advance of money on the security of any house or 
property for the purpose of preserving it from destruction, 
ranks next in order of preference. (D. 20, 4, 5.) 

Other privileged hypothecs rank according to their priority 
in time, but are preferred to all non-privileged hypothecs. 
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1°. The hypothec of pupils over property bought by their 
tutors with their money. (D. 20, 4, 7, pr.; C. 7, 8, 6.) 

2°. The hypothec of one that advances money, or pays for 
the rebuilding of a house, on that house. (D. 42, 5, 24, 1.) 

3°. The hypothec that one has over a thing bought with his 
rete if he has specially bargained for it at the sale. (C. 8, 

7) 

Other hypothecs took the rank determined by their order in 
time ; and it need hardly be added, that all secured creditors 
were preferred to those that were not segured by pledge or 
hypothec. (C. 8, 18, 9.) 


ee INVESTITIVE FACTS. 


A. Modes of Creating a Hypothec. 

(A.) By agreement between debtor and creditor. 

I. Simple agreement (nuda conrentio), without any formality, 
without writing, and without delivery of possession. (D. 13, 
7,1, pr.) This was strictly Aupothera. The precise words are 
immaterial, provided they disclose an undertaking that anything 
shall be hypothecated to secure the performance of any obliga- 
tion. (D. 20, 1, 4.) Thus, a person in his absence might 
hypothecate his property by letter or messenger. (D. 20, 1, 
23,1.) The agreement was generally in writing, but that was 
not essential. (C. 8, 14, 12.) 

II. Simple agreement, with delivery of possession to the 
creditor (j;rignus). (D. 13, 7, 1, pr.) 

III. By last will. If the debt is in existence, the hypothec 
dates from the death of testator; if not, then from the exist- 
ence of the debt. (D. 13, 7, 26, pr.) 

(B.) By operation of law (tacita hypotheca). 

Certain persons in respect of certain debts were invested by 
special enactments with a hypothec over the whole or particular 
parts of the property of their debtors. We muy divide those 
cases into two groups, according as the creditor had a hypothee 
over all the property of his debtor, or over particular things 
only. 

(2) Implied hypothec over all the property of the debtor. 

1. The hypothec of the Exchequer (/itscus) extended to all 
the property of its debtors, and even of the sums due to them 
(nomina) if they were ascertained and undisputed (liquide), 
whether the debt was for taxes or contract. (D. 49, 14, 46, 
3: C. 8, 15,1; C. 8, 15, 2; C. 4, 15, 3.) 
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2. The hnsband had a hypothec for the dos, if he were evicted 
from the dotal property. (C. 5, 13, 1, 1.) 

3. A wife or her heirs had a hypothec over the husband’s 
property for the restitution of her dos. (C. 5, 13, 1, 1.) 

4. Pupils and minors had a hypothec over the property of 
tutors and curators, as security against maladministration. 
(C. 5, 37, 20.) 

5. So children under potestas over the property of their father 
in respect of the property coming to them on the mother’s side 
(bona materna). (C,5, 7,8; C. 6, 61, 6, 4.) 

6. So also legatees and fideicommissarit over the property 
of the deceased, in security for the payment of their legacy or 
trusts. (C. 6, 43,1; C. 6, 43, 3; Nov. 108, 2.) 

(8.) Implied hypothec over specified property of the debtor. 

1, The most important instance was URBAN IlypoTaec. This 
was an implied hypothec that the landlord had over the furniture 
in the house hired from him, as security for the rent, and all 
other claims that he might have against his tenant (inquilinus) 
arising out. of the contract of letting. (D. 13, 7, 11, 5; D. 20, 
2,4, pr.) This hypothec was originally confined to Rome and its 
suburbs, and was extended to the provinces only by Justinian. 
(C. 8, 15, 7.) It applied to granaries (horrea), inns (derersoria), 
and threshing-floors (areae), as well as to dwelling-houses, but 
not to farms (praedia rustica.) (D. 20, 2, 4,1; C. 8, 15, 5.) 

In one respect this implied hypothec was peculiar. It did not 
prevent the manumission of any of the household slaves (D. 20, 
2, 6), unless owing to arrears of rent steps had been taken to 
enforce the hypothec. (D. 20, 2, 9.) The proper mode wag to 
send a public official to the premises to make an inventory, and 
put a mark on the property, after which the tenant could not 
deal with it. (D. 19, 2, 56; D. 47, 10, 20.) 

2. RurRAL HYpoTHEC was not of the same extent as urban 
hypothec. Inthe case of urban hypothec, all things brought 
(tnvecta et illata) for use on the premises, even without the 
knowledge of the tenant, were included in the security ; but in 
the case of urban hypothec only by special agreement, and then 
only things brought for permanent use. (C. 4, 6, 5.5; D. 20, 2, 
7,1; D. 20, 1, 32.) But the landlord had an implied hypothec 
over the cropa (fructus). (D. 20, 2, 7, pr.) The hypo- 
thec attaches to the crop (fructus) from the moment it is 
gathered. 


3. A person that lent money expressly to rebuild a house, or 


TACITA HYPOTHECA. 


aid the cost of rebuilding, had an implied 
uae (D. 20, 2, 1.) : a 

4. Pupils have a special hypothec over property bonght by 
their tutors with their money. (D. 27,9, 3, pr; C. 7, 8, (.) 
Justinian gave members of the corporation of bankera (colle- 
gium argentariorum) a special mortgage on immoveables, bought 
by their clients with money advanced by them. (Nov. 136, 
3.) But generally, a person with whose money anything was 
bought had no hypothec over it, unless by express agreement. 
(C. 8, 14, 17.) ° 

B. In respect of what Obligations could a Hypothee be 
contracted ? 

Generally, it may be said, every obligation (jus in personam) 
could be reinforced by hypothecation, whether it were con- 
ditional or unconditional, and whether past, present, or 
future. The obligation might be one that could not be given 
effect to by any action (naturalis obligatio) (D. 20, 1, 5, pr.), 
unless where the result would have been to evade a positive 
law, such as the Senatus Consultum Macedonianum or Senatus 
Consultum Velleianum. (D. 20, 8, 2.) The person that gives 
the hypothec need not be the debtor; any one muy give a 
hypothec over his own property for an obligation incurred by 
another, whether that obligation was or was not incurred op 
his behalf. (D. 20, 1, 5, 2; D. 13, 7, 9, 1.) 

c. What Rights may or may not be hypothecated. 

The general rule was that whatever could not be soid (be- 
cause it was not in commercio) could not be hypothecated. (D. 
20, 3,1, 2; D. 20,1, 24.) Hence freemen, or res divint juris, 
could no more be hypothecated than sold. (C. 8, 17, 3; C. 8, 
17, 6.) But one that hada power of sale, although not owner, 
as a tutor or procurator, could hypothecate. (D. 13, 7,11, 7; 
D. 20, 1, 11, pr.) 

What accedes to anything hypothecated falls under the 
hypothec, and is added to the security of the creditor. The 
creditor has thus the same rights over the children of a female 
slave as he has over the slave herself. (C. 8, 25,1; D. 20, 1, 
29,1.) Soa house built on hypothecated land is subject to the 
hypothec. (D. 13, 7, 21.) . 


DrveESTITIVE FACTS. 


L By the extinction of the obligation to secure which the 
hypothec was created. The obligation must be wholly ex- 
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tinguished before any portion of the hypothecated property 
can be reclaimed. (D. 20,1,19; D. 13, 7, 8,1; C. 8, 28, 6.) 
The creditor, as has been observed, could retain the property 
until all bis expenses were paid (D. 20, 6, 1, pr.), and interest, if 
such had been included in theagreement. (D. 20, 1, 13,6.) If 
the creditor refused payment, then by a proper tender of the 
amount due, ie, by offering the money deposited in a sealed bag 
(deponere consiqnatum), the hypothec was released. (C. 8, 25, 2.) 

II. By sale of the property hypothecated. Sale extinguishes 
the hypothec, but dees not release the debtor, except in so far 
as the amount obtained sufficed. (D. 12, 1, 28.) 

III. By voluntary release of the things hypothecated (remisszo 
pignoms), A release of the creditor might be either express 
or implied, It was given by implication in numerous ways. 

1. By accepting some other security; thus by agreeing that a 
surety should be taken instead of the pledge. (D. 20, 6, 5, 2.) 

2. By consenting to the sale of the thing hypothecated (D. 
50, 17, 158), unless the hypothec was expressly reserved. (D. 20, 
6, 4, 1.) The mere fact, however, of his knowing that the 
debtor sold the thing, did not show that the creditor consented 
(D. 20, 6, 8, 15), unless the sale had been duly advertised, and 
had taken place with his knowledge and without any objection ; 
in which case his consent was presumed. (C. 8, 26, 6.) 


A creditor consented to the sale of a bypothec, if it brought 10 aurci. The debtor 
wold it for 5 aurei. As the terms of the consent were not complied with, the hypo- 
thee is not lost. On the other hand, if the creditor consented to sell it for 5 auret, 
and it brought 10, the sale is final, and the hypothec at an end. (1). 20, 6, 8, 14.) 
If the consent was to a sale within a year, and the thing was sold after the year, the 
hypothec remained. (D. 20, 6, 8, 18.) 

A thing ie pledged to Sempronius, and afterwarda to Titius. With the consent of 
Sempronius it is then pledged to Marcus, By this Sempronius loses his hypothec, and 
if Marcus did not specially bargain to take his place, Titius has priority to Marcus. 
(D. 20, 6,12.) But it is really more a question of fact than of law. Did Semproniug 
intend to give up hia hypotbec, and did nut Marcus intend to take his place? Thas 
is the question to be settled by the evidence in each particular case. (D. 20, 4, 12, 4.) 

Titius lent money to Seius on the security of a farm, which, however, was already 
hypothecated to the State. Titius paid off the money due to the State. Maevius 
appeared claiming a hypothec prior to the State. It appeared, however, that Maevius 
was a party to the deed of mortgage made by Seius to the State, in which it was 
warranted that the farm was free from any mortgage. Held that Macvius was 
estopped from setting up his prior mortgage. (D. 20, 6, 9, 1.) 


3. By returning the title-deeds of the property. (C. 8, 26, 7.) 

4. By returning the thing pledged to the debtor, not merely 
for his use during the pleasure of the creditor ( precario), but 
with the intention of releasing the pledge. (C. 8, 26, 9.) 
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IV. By merger (confusio). The hypothec is at an end when 
the debtor becomes the heir of the creditor, or the creditor 
acquires the ownership of the thing by purchase or otherwise. 
(D. 20, 6, 9, pr.) 

Titius, the Lona fide possessor of Stichus, pledges him to Maevius, and Maovius 
gives Titius the temporary use of the slave. Then Gaius, the true owner, dics, 
leaving Maevius his heir. The hypothecation is at an end, and only the holding at 
will ( precarium) exista. (D. 13, 7, 2%.) 

V. Destruction of the thing hypothecated. If the thing 
pledged perishes, necessarily all rights in respect of it are at 
anend. (D. 20,6,8, pr.) But the hypothee of raw material 
was considered to be terminated if that material was converted 
into a manufactured article ; and hence it waa usual to insert 
words to cover the event of specification (quaeque er atlea facta 
natave sunt), (1). 13, 7.18, 3.) Bata mere change in a thing 
(mutatio rei) did not terminate the hypothee. [fa house were 
removed, the ground was still subject to the hypothee (D. 20, 
1, 29, 2); or if uncultivated ground were made a vineyard or 
built upon. (D. 20, 1, 16, 2.) 

VI. Prescription. The right tm rem of the creditor waa lost 
if the thing mortgaged were possessed bona fide by anyone 
(other than the debtor or his heir) for the usual period of ten 
or twenty years. (C. 7, 36,1; C. 7, 36, 2.) 


REMEDIES. 


a. In respect of Rights in rem of Creditor. 
1. To obtain possession of the thing bypothecated. 


The actio Serviana (and also the guasi-Serviana, called also hyfothecarta, 
for enforcing mortgages) owes its existence to the Priztor’s jurisdiction. By 
the actio Serviana a man ies a suit as to the goods of a colonus (tenant- 
farmer) that are held by him as a pledge for the rent of the lands. By the 
guast-Serviana again, creditors follow up their pledges or mortgages. (J. 4, 


1. This action was in rem for the recovery of the thing hypothecated from the 
debtor, or from any third person having possession of it. (C. 4, 10, 14.) 

2. Like other actions in rem, it may be brought by the heirs of the creditor. 
(D. 18, 7, 11, 4.) 

8. When the defendant is the debtor, he cannot require the treditor first to 
himself or the sureties for the debt (C. 8, 14, 24); but when another had 
he could, under the later legislation of Justinian, require the creditor to proceed first 
against the debtor and his sureties (Lencicium ordinis s. excuasionis). (Nov. 4, 2.) 

4. Prescription (negative). This action could be brought against mala fide 
powensors up to thirty years (C. 7, 39, 7, pr.), and prior to a.p. 525, against the 
debtor and his heirs for ever. In favour of the latter, however, Justinus limited the 
@ctio quasi-Serviana to forty years. (C. 7, 39, 7, 1.) 
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Pomessory remedics. 
1. Interdicts for retaining and recovering possession; Uti Possidetis, Unde 


2. Interdictum Salvianum and Quasi-Salvianum, for acquiring possession. “There 
is an interdict, too, called Salrianum, that is a means of gaining possession. It is 
used by a landlord to gain possession of a tenant-farmer’s effects when expressly 
pledged for the rent.” (J. 4, 15,3; G. 4, 147.) These interdicts correspond precisely 
to the actio Serviana and quasi-Serviana, They tested the question of possession as the 
others did of right. The Salvianum was given to the landlord, the quast-Salvianum to 
any creditor, At first the remedy was confined to the debtor, and the interdict could 
not be brought against a third party, as when the debtor had sold the thing. (C. 8, 
9.1.) But it seems that even against a purchaser from a debtor, a utile interdictum 
could be brought. (D. 43, 33, 1, pr.) If there are two creditors having a right to the 
pledge, the proper remedy is the action, not the interdict. (D. 43, 33, 2.) 

B. Rights in personam. 

(a) Of the Dubtor. Actio piyneratitia directa. 
1. The object ia to recover the thing pledged on payment of the debt, 
or, if it is sold, the surplus. 
2. 1t is brought by the debtor or his heirs against the creditor. 
3. The burden of proving the debt is on the creditor ; of the payment of 
it, on the debtor. (C, 4, 24, 10.) 
4. Prescription. No prescription availa against the debtor or his heirs 
if thev are ready to pay the debt. (C. 4, 24, 12.) 
(b) Of the creditor. Actio piqneratitia contraria. 
The object is tu enforce the duties owing by the debtor to the creditor. 


BOOK JI. 


RIGHTS IN PERSONA M. 
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RIGHT JN PERSON AM—OBLIGATIO. 


e 
N Roman law, contract is classified as a branch of obligationes. 
Contract may be defined as consisting of those rights tr 
personam that arise from the mutual assent of the parties, and is 
distinguished from those rights in personam that are established 
by law, irrespective of the wishes of the parties. Olligatio iv. 
therefore, correlative to right tr personam. The duty corre- 
sponding to a right tw personam is an obligatio. Obligatio im 
thus contrasted with domintum. “The cvavence of an obligatio,” 
says Paul, “ does not consist in this, that it makes a thing ours, 
or a servitude ours [te, it does not give us rights te rem), but 
that it binds another to give sumething to us or do sume- 
thing for us.” ?! 

Obligatio is, however, of wider extent than primary rights in 
personam. It is exactly coextensive with actiones in personam. 
It is thus applied to the obligation imposed upon a person who 
has violated a right in rem to pay compensation or a penalty. 
Thus, while every right in personam was enforced by an actto 
tn personam, every right in rem was not enforced by an actio wn 
rem. Some rights tn rem were enforced by actiones in rem, but 
other rights in rem were enforced by actiones in personam. The 
distinction was that if the existence of a right in rem were 
in dispute, the appropriate proceeding was an actio tn rem; 
but if the mght was admitted, and the question was whether 
the right had been violated, the remedy was an actio in per- 
sonam. The distinction is clearly brought out in the Institutes, 

Of all actions in which a question between parties is mised on any matter 
before judges or arbiters, the chief division is into two distinct kinds, namely, 
in vem (for a thing), and i Jersonam (against a person), 


The actions a man brings against a person under an obligation (od/igatus) 
to him, either by reason of contract or of wrong-doing (¢x malefciv), are 


1 Obligationum substantia non in co consistil ut aliquod corpus nostrum aul 
tutem nostram faciat sed ut alium nodis obetrinzat ad dandum aliquid vel fuciendum rb 
(D. 44, 7, : 
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actions 1m Sersonam given to meet the case. In them he alleges in his state- 
ment of claim that his opponent ought to give or do something, or he puts it 
in certain other ways. 

An action may be brought against a man that is under no legal obligation, 
but against whom some one is moving about something in dispute. In this 
case the actions that are given are 2 rem. If, for instance, a man is in pos- 
session of some corporeal thing which Titius affirms is his, and the possessor 
says he is owner, then if Titius alleges in the statement of claim that it is 
his, the action is im vem. Similarly, ifa man brings an action to assert a 
right he claims over a thing—a farm for instance, or a house, or a right of 
usufruct, or of passage over a neighbour’s farm, or of driving beasts, or of 
leading water from a neighhpour’s farm—the action is 7 rem. (J. 4, 6, 1.) 


It is manifest that a precisely similar distinction may exist in 
the case of contract ; for either the existence of the contract 
may be the question in dispute, exactly as in the case of pro- 
perty, or the contract may be admitted, and the only question 
18 Whether it has been performed. But these two classes of 
questions were disposed of in the same action, whereas in the 
case of property, one set of questions was disposed of by vin- 
dicatio, and the other by actions ez delicto. In the case of rights 
in ren the Roman Law distinguished between primary and 
sanctioning rights, because there were distinctive actions for 
each class of rights ; but in the case of rights in personam there 
were no distinctive actions, and no discrimination was made 
between primary rights and sanctioning rights. We may 
classify legal topics from the standpoint of primary rights, or from 
that of sanctioning rights, but we cannot leap from one to the 
other without introducing cross-divisions. (See pp. 135-137.) 


Obligatio is a legal bond that ties us down so that we must needs do 
something, according to the laws of our State. (J. 3, 13, pr.)! 


Adastringimur—“ we are bound.” An obligation is something that binds a specified 
person or persons. This is an essential element of a right in personam. 

Altewjta solrendae rei. —Elsewhere the place of the word solvere is taken by three 
words—dare, facere, pracstare. Solvere was perhaps intended to be substituted as a 
generic term fur those three words ; bat if so, the selection was not happy. 1¢ leads 
almort inevitably to the tautological language ef Theophilus (xaraSarsi ra 
eMopssAdwsver), to pay a debt, thus introducing in the definition the very word to be 
defined. Moreover, auvere is a technical term in the Roman Law, designating one 
particular mode of terminating an obligation (seluéw); and it 8 not well to describe 
the general object of ubliyation by a word employed usually for a specitic divestitive 
faut. The intention of the Institutes doubtless is to describe in the most general 
language the objects of an obligation, and these are either acts or forbearances. The 
sphere of obligations eannot be made narrower. For an obligation or jus in 


e:¢ juris tinculum, quo necessitate udaringimur alicujus solvendac rei, 
ciritatis jura. 


OBLIGATIO. 453 


differs from jus in rem in this respect, that the duties corresponding to it may be, and 
most commonly are, positive, whereas rights in rem imply duties that are wholly 
negative, consisting wholly of forbearances. 

The expressions dare, facere, praestare, given by Paul (D. 44, 7, 3), are taken 
from the forms of actions in Roman procedure. An action in personam was an action 
to enforce a jus in personam (leavin delicta out of account), and the éafentio of the 
formula stated that the defendant ought to give, do, or make good (dare, facere, 

(G. 4, 2.) In some actions the word “sive” alone waa used af pares eos 

oportere) ((s. 4, 41) 3 in ethers, both to “give” and to “do” (quidquad parvt 

Numerium Negidiuin Aulo Aycrio dare, facere, oportere) (GQ. 4, 47); while in other 
cases pracstare seeme to have been employed, 

Dare has two different meanings 1.) In its strictest technical sense it means to 
convey pruperty so as to make the receiver a true @wner.’ This was the meaning 
ascribed to it when used in the ancient, formal contract of atipulatio. (1. 45, 1, 78, 
10.) (2.) Often, however, dare siznities that the possession of the thing mercly, and 
not the ownership, must be delivered. The obligation of a seller, in the contract of 
sale, was only to deliver the thing, not to make a good title to it. These two mean. 
ings coincide with the distinction between domintum and posseasio, 

Facere ia a yeneral term, often including dare, (1) 50,16, 218.)? Tt om even used 
when dare would seem to be the better word, as when one is oblizel to give up a 
thing deposited with one for safe keeping, (D 50,16,175) In the formuldar, whea 
a definite sum was demanded, dare xeems alone to have been used; when a sum not 
ascertained was demanded, then fuccre was added. An obligation may be not to de 
(non facere). A common example is when a person undertakes net to sue for a debt, 
(D. 45, 1, 75, 7.) 

Praestare does not occupy ao distinguished a place in the formulae, It in found, 
accordiny: to Savizny, in the formulae in actions for delicts, as «i cnifving to make good 
any damage or loss. Won Vanycrow sugyeste that it was the word employed in a 
certain kind of equitable actions (artiones in. factum pracacriptes rerbis), to which the 
words of the old formulae did not apply. For the purpose, however, of the definition 
of obligation, it is tautolovical All that is wanted is a term for acts and forbear 
ances, and the best phraseology would have been to say that all obligations cumsiat in 
JSactendo (acts), or in non faciendo (forbearances). 

The expressions already quote] exhaust all that is really essential to a definition, but 
there remain several phrases in the teat too remarkable to be passed over without notios. 

Juris vincdum —The nature of an obligation, as a tying of two persons together, 
is deeply fixed in Roman Law. Itis implied in the old contract of acum. 

Necessifatr,-— his means that it has not been Icft to the free choice of the promisur 
whether he will do what has becu agreed upon or not. A debtor in one from whem 
money can he exacted ayainst his will.® 

Titius has sold a slave to Gaius, but on the understanding that cither party may 
withdraw frum the bargain. There is no obligation between them, as Titius in out 
bound to deliver the slave unless he pleases. (C. 4, $8, 13.) 

Titius sold a slave to Gaius subject to the condition that the slave's accounts should 
be satisfactory (si rationes domini computasset arbitriv), If this were understond to 
mean to the satisfaction of the arbitrary will of the master, there was no oblization ; 
but the jurists beld that the meaning was, if the accounts wollld sutisfy a just man 
(arbitrio boni viri), and if the accounts were such as ought to be accepted, the sale 
was valid ; otherwise not. (D. 18,1, 7, pr.) 


1 Non ridentur data, guac ev tempore quo dantur accipientis non Aunt, (D. 50,17, 

2 Verbum facere omnem omnino faccendi causam amplectitur dandi, solvendi, numer- 
andi, yudicandi, ; 

3 Debitor is intelliguur a quo tavito exigi rcunia pois. (D. 50, 16, 105.) 
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Revs, Crepitor, Desiror. 

The word “oblizatio" applies equally to both the parties—to him that enjoys the 
right as well as to him that is subject to the duty; thus we find such language as 
acquiring an obligation. (D. 45, 1, 126, 2; D. 23, 8, 46, pr.) In modern times, 
however, the tendency has been to confine “ obligatio” to the side of the debtor, and 
to speak of the creditor's interest as jus or right. In the English language, obligation 
has the one-sided meaning, and applies exclusively to the debtor. 

Agreeably to this use of obligatio, we find that originally there was only one name 
(reus) for the promiser and the person to whom the promise was made. This term 
indicated the plaintiff and defendant in an action, making no distinction between them. 
(Fest. v. Reus, p. 273.) Afterwards “actor” came into general use for the plaintiff, 
“reus” continuing to designate the defendant. In like manner reus, as the name of 
@ party to an obligation, was qualified. Reus promittendo or promittendi was the name 
of the promixer, the person subject to the duty ; reus stipulando or stipulandi was the 
name of the stipulator, the person to whom the promise was made, and who had the 
juain personam. (Festus v. Reus, p. 273; D. 45, 2, 1.) 

Creditor and Delitor.—These terms were at first confined to the case of loans 
(pecunia eredita); but the necessity for finding suitable names for the parties to an 
obligation caused them to be extended. A creditor, therefore, became every person 
that could compel the performance of an obligation : a debitor, every person that could 
he compelled to perform an obligation, (D. 5, 1,20; D. 50, 16,11; D. 50, 16, 10; 
Ty. 50, 16, 108.) Hence a person to whom a wrong (delict) has been doue is a creditor 
for damages or a penalty against the wrongdoer, who, in like manner, is a debitor. In 
the case of naturales obligationcs, by a still further extension, the sume words were 
employed in the same relative sense. (D. 46, 1, 16, 4.) 


DIVISION OF OBLIGATIONES. 
I. Civil and Praetorian. 


Of all od/igationes the chief division is into two kinds ; Civil and Pre- 
torian. The Civil are either established by statute, or at all events recog- 
nised by the jus azt/e: the Pretorian are established by the Prztor in the 
exercise of his jurisdiction, and are also called hkonorarvae. (J. 3, 13, 1.) 


Honorariae obligationes are distinguished from civiles by the shortness of the 
period of prescription. Originally a civilis obligatio could not be extinguished by 
lapso of time; but an obligatio honoraria, as a rule, could not be enforced after a 
year. When the pretor gave remedies in derogation of the jus civile, he declined his 
assistance unlesa the parties promptly sought his aid, excep. where the action was 
for the recovery of property. (D. 44, 7, 35, pr.) 


If. Civilis and Naturalis Obligatio, 


An agreement that could not be enforced by action, but was 
not in other respects destitute of Jegal effect, was a naturalis 
obligatio. The special importance of such agreements in the 
Roman Law was due to the manner of its development. The 
law of contract, hke the other departments of Roman Law, 
aeems to have had originally a narrow basis. The steps by 
which it was widened will hereafter be stated; but after all 
the innovations of Pretors and Emperors, there remained a 
considerable number of agreements, even in the time of 
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Justinian, quite meriting legal recognition, but for which no 
action was provided. With regard to them a middle course 
was adopted. The agreement could be used as a defence, or 
as a basis for other agreements enforceable by action. Numer- 
ous instances will occur in the course of the exposition: it will 
suffice at this stage simply to enumerate the legal effects of a 
naturalis obligatio. 

1. If anything due by a simple naturalia obligatio were volun- 
tarily paid by the debtor, he could not demand it back by the 
condictio indelitt, on the allegation that it was not due. (See 
Div. If. Condictio Indebiti.) 

2. Although no action could be brought upon a naturalis 
obligatic, yet it could be used as a set-off. (Book IV. Proceed- 
ings in jure. Formula System.) 

3. A naturalis obligatio could be the basis of an accessory 
contract. (See Accessory Contracts, postea.) 

4. A naturalis obligatio sufficed to support a mortgage. 
(See p. 445.) 

In those cases the surety could be sued, and the rights of 
mortgage enforced, although the original debtor could not 
be sued. 

5. A naturalis obligatio could be the foundation of a novatio. 
(See Subdiv. II. Transvestitive Facts.) 

III. Contract and Delict. 


Of obligationcs, the chicf division is into two kinds. For every odligatso 
arises either from contract or from delict. (G. 3, 88.) 

In the Digest (D. 44, 7, 1, pr.), Gaius adds an indeterminate source of obli- 
gations, “obligationes aut ex contractu nascuntur, aut ex maleficio, aut proprio que- 
dam jure ex tariis causarum figuris.” 


IV. Justinian’s division. 


Obligationes are next divided into four kinds,—from contract or from 
quasi-contract ; from delict or from quasi-delict. (J. 3, 13, 2.) 

As to the distinction between contract and quasi-contract, see p. 138, and be- 
tween delict and quasi-delict, pp. 150, 153. 


V. Modestinus enumerates the following sources :—(1) con- 
tract ; (2) Lex ; (3) Jus honorarium; (4) Necessitas; (5) peccatum. 


This gives a wider definition of olligatio than is usually tebe found. An obliga- 
tion by lex means the general obligation to obey the law: jure honorario, means the 
obligation imposed on all to act or furbear in obedience to the order of a magistrate, 
having the right to issue an edict. In these cases, Modestinus used obligatio as equi- 
valent to the duty of obedience to the law. Necessitas refers to the obligation of a 
necessary heir to take the inheritance ; but there is in no proper sense of the term, 
any obligation in this case; for a necessary heir is invested with the inheritance 
whether he is willing or not. 


Sirst BMibiston. 
CONTRACT. 


DEFINITION. 


1, DEFINITION per genus et differentiam. 

Contract belongs to the division of rights in personam, and 
not to the division of rights tn rem; and it consists of those 
rights tn personam that arise from the acts of individuals, and 
not of those that arise by operation of law. A contract may be 
said to exist when one person voluntarily undertakes a duty 
or dutics with the intention of thereby creating in favour of 
another a right or rights in personam. When a duty is imposed 
on @ person, without his assent, express or implied, conferring 
upon another a right in personam, there is no contract, in the 
proper sense of the word. The correct designation of this class 
is Quasi-contract. 


Titius gave Gaius 20 aurei upon an agreement that Gaius would return that 
amount at the end of a month, Titius has a right tn personam to 20 aurei at the 
end of that period ; and this is a contract, because Gaius accepts the money with the 
intention of creating this right in favour of Titius. 

Julius gives Maevius 20 aurei under the false impression that he owes him that 
sum. Maevius is bound to return the money; but as this duty is not voluntarily 
undertaken by him, but imposed upon him irrespective of his will, his obligation falls 
under the class of quasi-contract. (J. 8, 18, 1; J. 3, 27, 6.) 

Titius requests Gaiua to watch his house during his absence from home, Gaius 
dove so, The relation between Gaius and Titius is one of contract. 

Julius goes away from home, leaving no one to look after his house. Bad weather 
comes on, and Macvius, to prevent the house being spoiled, enters and takes charge 
of it, Maevius acquires rights in personam against Julius, but as it is without 
the knowledge or consent of Julius, they belong to the head of quasi-contract. 
(J. 8, 27, 1.) 

Stichus, in consideration of being manumitted, promises, in the customary way, to 
work for his master two days in every week. This is a contract, because the duty is 
voluntarily undertaken by Stichus, with the intention of giving his master a right to 
@ portion of his services after mauumission. 

Sempronius manumits his slave Sticbus. Sempronius falls into poverty, but 
Stichus proepers and amaases wealth. Sempronius has a right of maintenance from 
Stichus. Inasmuch, however, as this right does not arise from any promise of Stichus, 
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bat belongs to Sempronius in consequence of the manumission, it is of the nature of 
quasi-contract. 

Titius, being compelled to go abroad, leaves an imbecile son in the charge of Gaius, 
who, as a recompense for his trouble, is allowed to take the rents of a farm. This is 
a case of contract. 

Julius by will appoints Maevius tutor to his son. Maevius, having no legal ground 
of exemption, is compelled to accept the office. The rights of the aon as againat 
Maevius arise not from contract, but from quasi-contract. (J. 3, 27, 2.) 

Julius in his Will said: ‘‘I give and bequeath my slave Stichus to Maevius." 
This is a direct bequest of the ownership, and therefore Maevius has a right in rem in 
respect of Stichus. 

Julius in his Will said : “I charge my heir Sempronius to give my house at Capua 
to Maevius, and to keepit in repair.” This gives MaSvius a right in personam in 
respect of the house and repairs; but as Sempronius is bound, not by his own will, 
but by the directions of Julius, the right of Maevius arises from quasi-contract. 
(J. 3, 27, 5.) 

2. Analytical definition. 

The following is the definition given in the Indian Code. 
(Act No. IX. of 1872, § 2.) 

When one person signifies to another his willingness to do 
or to abstain from doing anything, with a view to obtaining 
the assent of that other to such act or abstinence, he is said to 
make a proposal | 

When the person to whom the proposal is made signifies his 
assent thereto, the proposal is said to be accepted. A proposal 
when accepted becomes a promise.! 

Every promise and every set of promises forming the con- 
sideration for each other is an agrcement. 

An agreement enforceable by law is a contract. 

The three elements of a contract are thus proporal, accept- 
ance, and the additional requirements, if any, to snpport an 
action; generally, in English law, a valuable consideration. 

Agreements enforceable by action in the Roman Law are 
called (1) contractus, or (2) Pacta Pretoria, or (3) Pacta Legitima. 
These terms will be explained more fully hereafter. 

An agreement is a conrentio or pactum. T’actum eat duorum 
consensus atyue conrentio. (D. 50, 12, 3, pr.; D. 2, 14, 1, 3.) 

Pollicitatio is a proposal, not accepted, as a vow. Such a pro- 
posal did not create a legal obligation. (Az nuda pollicitatione 
nulla actio nascitur.) (Paul, Sent. 5, 12, 9.) But if a promise 
were made of a gilt tor the public in consideration of honours 
bestowed upon tke promiser, or a public work was actually 
commenced, especially if the public incurred expenses on 
account of the promised gift, the promiser was compelled to 
perform his pollicitatio. (D. 50, 12, 3, pr.; D. 50, 12, 1, 
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Arrangement of Contracts by Justinian. 


And first let us look at those that arise from contract. Of these there are 
four kinds. For contracts are made by acts (re), by words, by writing, or 
by consent. (J. 3, 13,2; G. 3, 89.) 


I. Contracts re (acts). 

1, Mutuum., 

2. (Condictio Indebiti.], This belongs to Quasi-contract. 
8. Commodatum. 
4, Deposstum. 
§. [Pignus.] Should be under the law of property. 
II. Contracts verbis (wopds). 

1. Stipulatio, 

III. Contracts literis (writing). 


IV. Contracts consenau (consent, without writing or acts or special forms). 
1. Emptio Venditio (sale). 
2. Lecatio Conductio (hire). 
3. Societas (partnership). 
4. Mandatum (agency). 


Arrangement of the Law of the Contract. 


For reasons to be given hereafter more in detail, the arrangement followed in the 
present work departa to some extent from Junstinian’s order. The several contracts 
are arranged according to the principles upon which they are based. Those principles 
are three in number :— 


First, Formay Contracts. In this class the validity of the contract depends 
upon the observance of certain formalities. 

Second, Equiranue Contracts, These are bilateral contracts, that give rise to 
an obligation only when one of the parties has actually performed his part of the en- 
gagement. In this event, the other party is compelled also to perform his promises. 
This class corresponds to contracts rr. 

Third, Contracts ror VALUABLE ConsiprraTion. This corresponds nearly to the 
class erroneously described by Gaius and Justinian as made by consent alone. 


I. Formal Contracts, 
1. [Nerum.] 
2. Stipulatio, 
3. [Expensilatio or Non:ina transcriptitia. 
IT. Equitable Contracts. 
1, Mutuum. 
2. Commodatum. 
8. Depositum, 
4. Mandatum. 
ITI. Contracts for Valuable Consideration. 
1. Emptio Venditio. 
2. Lovatio Conductio. 
%. Socictas. 
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SUBDIVISION TI. 
First Part.—Onty ONe CREDITOR AND ONE DEBTOR. 
First.—FORMAL CONTRACTS. 


IL—NEX UM. 


T'ge solemn transaction per ae et libram, which in its applica- 
tion to slavery, patria potestas, manus, and ownership, has been 
already discussed, is found to occur in contract, and also in 
wills ; so that there is no department of the substantive law in 
which it fails to occupy a conspicuous place. The fact is cer- 
tainly noteworthy,—that by one single ceremony, although 
doubtless not with the same words, a man obtained a wife, 
bought his slaves, emancipated his children or delivered them 
up in bondage for their transgressions, gave away or acquired 
land, made contracts, and finally regulated the devolution of his 
property to his successors. But of all the uses of the form per 
aes et libram, that concerning contract is the one, not certainly 
of the least interest, but of which least is known. It is an 
undoubted fact. that a right in personam could be created per aes 
et Libram, but in what manner and subject to what limitations, 
the sources do not enable us to say. Varro and Festus have 
preserved evidence of the bare fact, and Gains, who gives us 
some information in respect of the divestitive facts of nexum, 
says nothing as to the way in which a contract per aes et libram 
could be made, nor what were the restrictions placed upon that 
mode of creating contracts. Fiom what Gaius says of a rclease 
per aes et libram it may be confidently inferred that the nerum 
applied to something short of the class of fungible things, It 
applied undoubtedly to things that were dealt with by weight, 
also to things dealt with by number, if the amount was definite, 
but it was a moot point whether it applied to things that were 
dealt with neither by weight nor number, but by measure. 
(G. 3, 175.) 


Il—STIJPULATIO, 
DEFINITION. 


A contract made by words is formed by a question and an answer, when 
we stipulate that something shall be given us or done for us. The name 
stipulation is used, because stipu/um, among the ancients, was a word 
meaning firm— itself, perhaps, derived from sé/zfes. (J. 3, 15, pr-) 
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The derivation of “stipulatio” given by Justinian is taken from Paul. (Pani, 
Sent. 5,7, 1.) Festus attributes it to stips (whence stipendium), a small coin. A 
third derivation is stated by Isidorus (Orig. 5, 24, 30), from stipula, a rod. The 
theory of this derivation is, that it was customary in making a promise for the two 
parties to lay hold each of an end of a rod, and break it, so that by joining the broken 
ends together there would be evidence that some contract had passed between them. 
Such a usage is not unknown, but there does not appear to be any extrinsic evidence in 
support of it. The question of derivation is not altogether without interest historically, 
The ancient name of the verbal contract, always called stipulatio by the jurists, seems 
to have been “sponsio,” and in the early history of the stipulation, “‘spondeo” was 
the only word that could be employed with efficiency. Paul says that every stipulation 
was properly called sponsio. (D. 50, 16, 7.) 

The person that asked‘the question, and to whom the promise was made, was 
called stipulator, anciently reus stipulandi or reus stipulando. 

The person that made the promise was called promitior, anciently reus promittendi 
or reus promitte 

1. The stipulation was a formal contract. A promise made 
in the form of question and answer had legal force: the same 
promise given without any previous interrogation did not create 
a legal obligation. 

2. The stipulation was not confined to particular transactions, 
such as buying and selling, or hiring, or the like, but was co- 
extensive with the aulject-matter of contract. It was not so much 
a@contract «8 a universal form by which any promise could be 
made binding in law. 

3. The stipulation was unilateral; that is, it imposed duties 
on the promiser, but none upon the person to whom the promise 
was made. It was therefore unsuitable to the case of reciprocal 
promiscs, where the promise of each party is the consideration 
for the promise of the other. Reciprocal promises could, how- 
ever, be made by two independent separate stipulations. 

4. The great utility of the stipulation is worthy of remark. 
No proof that any consideration was given for the promise need 
be given; the formal or sulemn character of the promise was 
enough. At the same time, the interrogative form aroused the 
attention of the promiser; the question put showed very 
distinctly what he was to undertake, and his answer must be 
in precise language adopting the question. 

RIGHTS AND DUTIES. 

A. Duties of Promiser (reus promittendi) = Rights in per- 
sonam of stipulator. 

Nothing can be simpler than the duty of the promiser ; 
namely, to do or to give what he promised to do or to give. 
No more precise account can be given. The only questions that 
arose under this head were questions of intepretation. 


STIPULATIO. 


WVESTITIVE Facts. 


At this stage it is necessary to state only so much of the 
investitive facts as are special to stipulation; not those that 
the stipulation shares in common with all other contracts. 


I. Form of stipulation, where only one thing is promised. 
1. What words may be used in a stipulation 2 


The words formerly in traditional use were such as these: Do you under- 
take that it shall be given? I undertake it (Dari spondes? Spondeo). Do 
you promise? I promise. Do you pledge your credit? I pledge it (Fide- 
promittis?  Fidepromitte’.. Do you become surety? I become surety 
(Fidejubes? Fidejubeo). \Vill you give it? I will give it. Will you do it? 
1 will doit. (J. 3, 15,123 G. 3, 92.) 

But the obligation made by the words “ Dari sfondes? Spondeo,” is 
peculiar to Roman cjtizens. The others belong to the Jus Gentium, and 
therefore hold good between all men, whether Roman citizens or aliens. And 
even though expressed in Greek, they hold good between Roman citizens if 
only they understand Greck ; and conversely, though uttered in Latin, they 
hold good between aliens if only they understand Latin. But the former is 
so peculiar to Roman citizens that it cannot properly be even translated into 
Greck, although it is said to be fashioned after a Greek phrase. (G. 3. 93.) 

Hence it is said that in one case an alien too can come under an 
obligation by using this word ; if, namely, our Emperor were to ask the ruler 
of some alien people about peace in this way, “ Do you undertake | spomdes) 
that there shall be peace?” or were himself to be asked in the same way. 
But the saying is over subtle. For if the agreement is violated, no action 
based on stipulation follows ; but redress is claimed by the law of war. (G. 
3, 94.) 

Now, a stipulation may be entered on in Greek, in Latin, or in any other 
tongue ; for it makes no difference, if only both parties understand that 
tongue. Nor is it necessary that both should use the same tongue ; but it is 
quite enough if a suitable answer is given to the question. Morcover, two 
Greeks can contract in Latin; but, formerly, the formal words given above 
were used. Afterwards, however, a constitution by Leo (46g A.").) was 
passed, which took away all verbal formalities, and required only that 
both parties should know what was meant, and agree in their understanding 
of the contract, no matter what the words in which it was expressed. (J. 
3, 15, 1.)  % 

That a dumb man can neither stipulate nor promise is plain; and this is 
held to apply to a deaf man tov! for the stipulator ought to hear the words 
of the promiser, and the promiser the words of the stipulator. Hence it is 
clear that we are speaking not of a man that is very slow of hearing, but of 
one that cannot hear atall. (J. 3, 19,7; G. 3, 105.) 

The answer must, however, always be in spoken language. Thus: 

S. Will you give (dabis)? P. Why not (quidni)! 

This is a good stipulation, but if the promiser had answered only by a sign or nod, 

it would not have been a stipulation atall. (D. 45, 1, 1, 2.) 


2. The question and answer ought ta be consecutive ; if 
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anything intervene between them, there is no stipulation. . (D. 
45, 1, 137, pr.) The parties also must necessarily be within 
hearing distance of each other. Bie ee 

3. The question and answer must agree, but substantial 
agreement was enough, although the previous terms of the 
question were not repeated in the answer. (D. 45, 1, 137, pr.) 
An advance is to be remarked between the time of Gaius and 
Justinian. 


Again, a stipulation is void if the question and answer do not agree; as 
when a man stipulates tHat you shall give ten aure?, and you promise five ; 
or vice versa. It is voidtoo if he makes a simple stipulation, and you pro- 
mise conditionally, or wéce versa, if only you expressly say so; as when a 
man stipulates under a condition or for a particular day, and you answer, “1 
undertake for to-day.” For if you were to answer only, “I promise,” it 
would appear to be a bricfly-worded undertaking for the same day, or under 
the same condition ; since it is not necessary in answering to go again over 
everything that the stipulator has expressed. (J. 3, 19, 5; G. 3, 102.) 


Stipulator, Will you give me 100 aurei before the Kalends? 

Promittor. I will give you 100 auret on the Ides.—'! bis is void, because the pro- 
miser agrees to a longer tine than is asked. (D. 45, 1, 1, 3.) 

S. Will you give me 10 aurei on the Kalends of January or February ? 

P. I promixe.—This is good for February, but uot for January. (D. 45, 1, 12.) 

§. Will you give me Stichus or Pamphilus ? 

P. I will give you Stichus, This is void, because it makes a simple categorical 
instead of a disjunctive promise. (D. 45, 1, 83, 2.) 

S. Will you give me 10 aurei! 

FP. If my vessel arrives from Asia l will, Thisis void. (J. 3, 19,5; D. 45, 1, 1, 3.) 

S. Will you give me 10? 

P. I will give you 20. 

S. Will you give me 201 

P. I will give you 10. 

According to Justinian in the text, these promises are altogether void ; but this 
decision conflicts with the text of the Digest. Generally the rule is laid down in 
regard to money, that the greater includes the less ; and therefore, if one promises 20, 
the promise is good for 10, if 10 was asked. (D. 50,17, 110; D. 44. 1, 83,3; D. 
45, 1, 1, 4.) 

S. Do you promise to give 10 or 51 

P, I promise.—In this case, according to Pomponius, 5 will be due. (D. 45, 1, 12.) 


II. Form of stipulation when more than one thing is promised. 


Whenever several things are included in one stipulation, if the promiser 
answers simply, “1 undertake to give,” he is liable for all. But if he under- 
takes to give one of them, or several, then an obligation is contracted as 
regards those for which he has undertaken. For of the several stipulations 
only that one (or some) seem complete, since we ought to stipulate and to 
answer for each thing separately. (J. 3, 19, 18.) 

&. Do you promise to give Stichus and Pamphilus f 

P. I promise Stichus. —This is held to be a good stipulation for Stichus. (D. 45, 
1, 88, 4.) 


STIPULATIO, 


8. Do you promise Stichus? 

P. I promise both Stichus and Pamphilus. This is also good for Stichus, The 
question and answer are regarded as crowding two stipulations into one ; and they 
are good so far as question and answer agree, bad in ao far as they do not agree. 


(D. 45, 1, 1, 5.) 

II. Written stipulations. 

A stipulation was essentially an oral contract. Nevertlicless, 
when writing became a general accomplishment, it was usual 
to make a written record of every important transaction ; and 
such writings necessarily carried great weight with judges 
Ultimately, a written stipulation carried® with it two great 
advantages: it fortified the two weak points of the stipulation. 
These weak points were (1) the necessity of proving the actual 
presence of the parties, and (2) of proving that the form ot 
question and answer was observed. 

1, A stipulation in writing was conclusively presumed to have 
been made in the interrogative form. (Paul, Sent. 5, 7, 2; D. 
45, 1, 30; D. 45, 1, 134, 2; C. 8, 38, 1.) 

If it is written in a Jegal document that a man has promised, this is held 
valid, just as if a question had first been put, and then he had answered. 
GJ. 3, 19, 17.) 

It seems that in agreements that were really not in the interrogative form, a 
custom grew up of affirming in writing that one put the question and the other the 
answer (Hogavit Tittus spopondit Maevius); and it was held that upon auch an agree- 


ment an action ez stipulatu could be brought, unless it was clearly proved to have 
been the intention of the parties that no stipulation should exist. (D. 2, 14, 7, 12.) 


2. A stipulation in writing affords an almost conclusive pre- 
sumption that the parties were both present. (C. 8, 38, 14.) 


Again, an obligation made by words is void if formed between persons 
not present. But this furnished matter for lawsuits to contentious men who 
some time after perhaps denied such allegations, and contended that either 
they or their opponents were not present. A constitution of ours, therefore, 
written to the advocates of Czesarea, was brought in to quicken the decision 
in such suits. By it we have provided (C. 8, 38, 14), that all such writings 
as bear on their face that the parties were present, are in any case to be 
believed, unless the party that employs such audacious allegations can 
show by the most unquestionable proofs, either in writing or by competent 
witnesses, that the whole of that day on which the document was drawn 
up either he or his opponent was elsewhere. (J. 3, 19, 124] 


REMEDY. 
From this two actions proceed ; a condictio if the stipulation is definite, 
an actio ex stipfulatu if it is indefinite. (J. 3, 15, pr.) 


1. The condictio, here referred to, has a history elgewhere to be described. It was 
introduced (or profoundly modified) by the lez Silia (mc. 244 (?) p. 62), for the re- 
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covery of specific sums of money (certa pecunia). A few years later (circa 
BO. 234 (1)) it was extended by the ler Calpurnia to the recovery of any 
specific thing (omnis ceria res). At a subsequent period, it was still further 
enlarged to include indeterminate objects: ic, where the plaintiff did not de- 
mand a specific sum or thing, but in general terms “ whatever the defendant ought 
to do or give” (quidquid paret dare facere oportere), When the object was specific, the 
action was called condictio certi ; when not specific, condictio incerti. Sometimes the 
latter was called actio ex stipulatu, as in the text. 

2. When the claim is indeterminate, the measure of damages is the loss sustained 
by the plaintiff in consequence of the breach of the contract (quanti actorts intersit). 
(D. 45, 1, 113, 1.) Of course, when a definite sum has Leen promised, that is the 
measure of damages. The time selected for the purpose of estimating the damages, 
was the last moment that wak fixed for the performance of the promise (D. 42, 1, 11) ; 
and if.no time were fixed, then the litis contestatio. The defendant had a right to 
perform his promise up to the /itis contestatio, but if he performed it after that, was 
nevertheless condemncd as if he had not. (D. 45, 1, 84.) 


APPLICATION OF STIPULATION. 


The stipulation was greatly resorted to as a convenient mode 
of making contracts by private individuals ; but it was also 
extensively employed in judicial processes. This use of stipula- 
tions is worthy of notice. The Preetor, for example, instead of 
giving an order that a person should be responsible, if by the 
fall of his house his neighbour’s property was injured, called 
upon the owner of the ruinous premises to promise that he 
would be responsible for any damage that might result. This 
procedure seems, at first sight, strange. Whether by the direct 
or by the circuitous process, the free will of the person bound 
was equally disregarded. He was no more at liberty to refuse 
to promise to be responsible, than he was to deny such respon- 
sibility if it were directly imposed upon him. But it is much 
easier to get a man to promise not to do some particular thing, 
than, when it is done, to acknowledge it to be wrong, or to give 
compensation, The real meaning of the institution of judicial 
stipulation is—the weakness of the executive. The sovereign 
goes su far as to make his subjects promise not to misbehave, 
but he is not strong enough to punish them for acts that they 
have not themselves condemned beforehand. 


Some stipulations are judicfa/es, some Praetorian; some are due to con- 
vention, and others are common, being Pratorian as well as judicales. 
(J. 3, 18, pr.) , 

Stipulations due to convention arise by agreement between the two parties : 
that is, neither by order of the jxdex nor by order of the Prator, but by 
agreement of those that make the contract. Of these there are as many 
kinds (1 may almost say) as there are of objects of contracts. (J. 3, 18, 3.) 


Judicial stipulations are really not contracts at all ; they obeerve the forms but not 
the spirit of contract. (D. 45, 1, 52.) 
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Preetorian stipulations proceed from the simple duty of the Praetor; as, 
for instance, stipulations against doing threatened damage or for the payment 
of legacies. The term Prxtorian ought to be taken so as to include those due 
to the Aediles ; for these too come from a magistrate's jurisdiction. (J. 3y 
18, 2.) 

1. Stipulatio Damni [nfecti.—The object of this procedure, of which the stipulation 
was only a preliminary and not indispensable step, wae to aecure compensation for 

that might be done by a house falling down, or by any work or construction 
upon any land, public or private. (D. 39, 2,19, 1.) The grant or refwal of the 
stipulation was entirely in the discretion of the Pretor, who paid regard to the pro. 
bable injury that might be occasioned, and not to the question whether the peti 
was strictly a neighbour or not. (D. 39,2, 15,3) Ifthe threatened damage 
from anything on a man's own land, or on which he has & servitude, it is enough if he 
promises by stipulation ; he need not give security : but if the damacu in threatened 
by the act of a person not owner or bona fide possessor, he must alao give suretlea 
(D. 39, 2, 30,1; D. 39, 2,13, pr.) The stipulation was usually made for a certaip 
length of time, so that if no dainage occurred within that time the promiser wouhl be 
free. It was not considered fair that a promise of this kind should hang indetinitely 
over a man’s head. (D. 3, 2,123,175.) But at the end of that time it conld be 
renewed, if the Pretor thought fit. (I. 39 2, 15, pr) 

A peculiarity of this judicial stipulation was that it availed not only ayainat the 
promiser and his heirs (like contracta generally), but against every ope that auceceded 
him in the ownership of the property in respect of which the atipulation waa made. 
If the owner refueed to make the atipulation, the petitioner was put its possession, 
that is, had custody only (nuda custodia) (D. 39, 2, 15, 20); but after o time be could 
apply for possession (possidere), such as would ripen by waucapw into ownership. 
(D. 39, 2, 15, 21.) 

2. Stipulatio leqgatorum serrandorum causa (for security of legacies). 

This was ayrocedure analogous to the former. An heir that waa bound to pay a 
legacy at a future day was compelled to proriise by stipulatios that he would moet 
the cluim when due, and also to give sureties; if he could not or would not, the 
legatee was put in possession. (D. 36, 3, 1, 2. 

Stipulationes judiciutes are those alone that proceed merely from the duty 
of a judex, as the giving security against traud, or to follow up a slave that 
has taken to flight, or to restore his price. (J. 3, 18, 1.) 

1. Stipulatio de dolo,— When a Lona fide possessor was sued by the real owner, he 
was obliged, say in the case of a slave, to promise that he would not wilfully burt the 
slave ; more especially if, after the suit bean, the period of usucapio elapsed, and the 
possessor, being technically owner, could manumit or pledge the slave. (UD. 6, 1, 45; 
D. 6, 1, 18.) 

2. De persequendo servo restituendore pretio.—Stipulation to pursue o slave or 
return his price. 

A man dies bequeathing a slave to a Iegatee. Befure the slave is delivered be 
runs away. If the heir was careless, he must pay the legatee the value of the slave ; 
but if he was not in fault. then he simply promises, if the slave should be caught, 
give him up, or pay his value. (D. 30, 1, 47,2.) Gaius, howeve?, in anvther passage 
(D. 30, 1, 69, 5), speaks as if the heir were bound to take active measures of pursuit. 

Common stipulations are such as this—that the property of the pupillus 
shall be in safety. For both the Prator and the judex (at times) order 
that such security shall be given if aflairs cannot otherwise be cleared. 
Another instance is the stipulation that certain proceedings shall be ratified. 


(J. 3, 18, 4) 
2G 
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1. Stipulation by Tutor. (See Tutela.) 
2. Stipulatio de rato belongs to the subject of Procedure. [See Book IV.] 


OTHER VERBAL CONTRACTS. 


The stipulation was not the only verbal contract recognised by the Roman Law, 
although it waa immeasurably the most important. There were also the Dictio Dott 
the and ol/igatio operarum. 


Ulpian says # dowry (dos) could be given, or promised with or without 
stipulation. (os datur, vel dicitur, vel promittitur.) The same language is found in 
@ constitution of Arcadius and Honorius (A.D. 396) preserved in the C. Th. 3, 12, 3, 
with the additional statement that this triple mode of constituting a dos was in accord- 
ance with the ancient law. 


(1.) In the dictio there was no interrogation, and apparently no particular form of 
words. 


(2.) Anyone could promise a dos by stipulation, but certain persons only could use 
the dictio ; namely, the woman about to be married, her father or other ascendant in 
the male line, or her debtor by her order. (Ulp. Frag. 6, 2.) 

Obligatio Operarun was another verbal promise sanctioned by the law. An account 
of it will be found under the head of Freedmen (Div. II. Libertini). 


Ik.—EXPENSILATIO or NOMINA TRANSCRIPTITIA. 


In the old times of republican simplicity, the Romans 
displayed a religious exactness in keeping their household 
accounts, According to Dionysius, every Roman was obliged 
by the censor, at the making of the census, to take an oath that 
his books were accurately and honestly kept. The custom was 
to jot down each day the items of income and expenditure as 
they occurred (adversaria), and to transfer these once a month 
to a permanent book, called Codex or Tabulae accepti et expenst. 
(Cic. Pro. Rose. Com. 1,1.) The daily entries (adversaria) were 
made without order, and were soon rubbed out; the coder 
was well arranged, like a ledger. (Cic. Pro. Rosc. Com. 3, 6.) 
Whether the temporary entry in the day-book was sufficient 
to support an action on contract is not certain; but an entry 
in the codex charging another as owing a sum of money was a 
formal investitive fact, and gave the person making the entry 
a right tn personam forthe amount. It was not necessary that 
prior to the entry any sum should have been due; it was 
enough if the intending debtor consented to the entry. Theo- 
philus gives us one form in which the entry was made.’ 

The entry in the coder served the same purpose as the 
interrogative form in stipulation. It created a contract; it 
was not merely evidence that a contract existed. If an action 








1% Centum aurvos, quos, miki ex causa locationis debes, expenace tibi tulif 
mihi tulisti.” (Theoph. ad J. 3. 21. pr.) 
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were brought for the money, the judge could not go beyond 
the writing; if the sum were entered, it must be paid. Hence, 
if, on the promise of a loan, an intending debtor allowed such 
entry to be made in the coder of his creditor, he could not 
refuse payment on the ground that he had never received the 
money. Writing that was mere evidence of a pre-existing 
contract was called nomina arcaria. 


The case is different with the entries called semina arcania; for in them 
the obligation is made by acts (vc’, not by writing; since they hold good 
only if the money is actually counted out. Thi counting of the money 
makes an obligation re. We shall therefore be right to say that avvaria 
nomina do not make an obligation, but afford evidence that an obligation 
has been made. (G. 3, 131.) 

Hence it is wrong to say that by arcarta nomina even aliens come under 
an obliyation, for they come under it not by reason of the entry in itself, but 
because the money is counted out. This kind of obligation belongs to the 
Fus Gentium. (G. } 132.) 

In the case put by Gaius, the obligution to restore the money 
lent, as will be seen presently, arose from the actual lending, 
and not from the written attestation; so that if the latter had 
not existed, the obligation would still have been perfect. It 
was usual to commit etipnlations to writing in the time of 
Cicero (Top. 25; Rhet. 2, 9), but the obligatory force of the 
transaction was not altered. It was the stipulation that gave 
rise to the action, not the writing, which was merely evidence. 

The question has been asked, whether an entry in the 
books of the creditor, without the knowledge or consent of 
the debtor, made an erpensilatio? But the answer should not 
be doubtful. It is absurd to suppose that one man could make 
another his debtor by contract without his consent. If that 
had been allowed, it would have put all the honest men in 
Rome at the mercy of the knaves. There is no exception to 
the rule, that there can be no contract without consent. No 
doubt could exist upon this point, but for another and very 
different question,—Whether an entry in the bovks of the 
debtor similar to the entry in the books of the creditor was 
also necessary? Cicero says it was the practice for the debtor 
to make a corresponding acknowledgment in his own books, 
and adds it is not less base to refrain from entering what one 
owes to another, than it is to enter as due from another what 
ia not due. The absence of such an entry in the books of a 
debtor deprived the creditor of the simplest and most con- 
clusive proof of the debtor's assent. But he was not shut up 
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to that; and if he could show by other evidence that the debtor 
had consented to the written entry, he was entitled to succeed 
in his action. Cicero does not put the absence of an entry in 
the debtor's books higher; it is merely evidence worth little or 
much, according to the character of the alleged debtor. 

The Ezpensilatio could not be conditional. It purported to 
be a statement of a sum actually due, and consequently the 
debt could not depend on the happening of any future event, 
or be suspended till a future day. (Vat. Frag. 329.) 

If we had only the text of Gaius, a serious doubt would arise 
whether the expensilatio was really an original means of creating 
rights in personam, or only a mode of novation. (See Postea, 
Noratio, Expromiasio.) 

An obligation may be made by writing, as in the case of transferred entries 
(somina transcriptitia). Now a transferred entry is made in two ways, 
either from thing to person, or from person to person. From thing to 
person, if what you owe me by reason of sale, or hire, or partnership, I set 
down as paid out to you. From person to person, as when what Titius 
owes me | set down as paid out to you, supposing, that is, that Titius has 
offered me you as a debtor in his room. (G. 3, 128-130.) 

If these were the only uses of the erpensilatio, it would not 
rank as an original mode of creating an obligation. But a 
case related by Valerius Maximus (viii. 2, 2) shows that 
although perhaps it was usually employed for the purpose of 
novation, it was not always so. C. Visellius Varro, being 
dangerously ill, allowed a woman (Otacilia), with whom he 
had been living, to put down in her books a sum of 300,000 
sesterces as due by him (erpensa ferri athi passus eat), with the 
intention that if he died she should claim that sum from his 
heirs. Visellius recovered, and was sued by Otacilia for the 
money, C. Aquilius Gallus (Preetor, B.c. 65), after consulting 
with the leading men, refused the claim on the ground of 
Immoral consideration (libidinosa liberalitas), not because there 
was ho pre-existing obligation. This case shows that an obli- 
gation might be created by entry in the coder. 

CHIROGRAPHA, SYNGRAPHAE—The coder was already be- 
coming obsolete in the time of Cicero, and long before Gaius 
it had disappeared, except perhaps in the case of bankers or 
money-lenders (arventarii); and the nomina transcriptitia con- 
sisted of detached written affirmations and acknowledgments 
of debt. 

A Chircqraphum was kept by the creditor only, and was signed 
by the debtor. 
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Syngraphae were signed by both parties, and preserved for 


These forms of contract were of Greek origin, as their names 
indicate. They were both in common use in the time of Cicero, 
and the syngraphae were known as early at least us the second 
Punic War (B.C. 210). 

What, then, was the relation between the codex and the 
chirographa and synyraphae that coexisted with it? 

The coder, like the atipulatio, originated in Roman custome; 
and therefore, like the stipulatio, it was confined to Roman 
citizens. It was disputed whether aliens could use the nomina 
transertptitia, and the utmost stretch of liberality was, that 
they might use them for noratio only, not for erpromissio, 


Whether aliens incur an obligation by transferred entries is justly ques- 
tioned. For such an obligation seems in a way to belong to the jus civsle; 
and so Nerva held. But Sabinus and Cassius thought that if the entry trans- 
ferred is from thing to person, then aliens too are bound ; but if from person 
to person, that they are not. (G. 3, 133.) 


The aliens were, however, put on complete equality with citizena by borrowing 
from the Greeks the written contract common to them, 


Besides, an obliyation by writing can be made by bonds and indentures 
(chirographa, syngraphae), that is, when a man gives a written acknow- 
ledgment of the debt or promise to pay — provided, however, that there is 
no stipulation. This kind of obligation is peculiar to aliens. (G. 3, 134.) 


It has been doubted whether by these chirographa a new oblyation could be 
created, or whether they were simply written evidence of an existing contract, This 
latter view is inadmissible, unless we suppose that the Janguage of Gaius is inaccurate. 
He assumes that there is only the writing, and not a stipulation ; and that the 
writing alone sufficed to constitute an obhyation, We may, therefore, regard the 
chirographa and syngraphac as the exact equivalents of the nomina tranecriptitia ; 
they were to aliens what the latter were to citizens, 

The remedy of a creditor by expensdatio was the condictio certi, 


UT10.—Formerly an obligation was made by writing, or by entries 
(momina), as the phrase was. But these entries are not now in use. I 'lainly, 
however, if a man gives a written acknowledgment of a debt, thongh the 
money has not been paid over, he cannot meet it by the plea (eavepéio) that 
the moncy has not been paid, if a long time has elapsed. This has been 
settled very often. So it happens, as even at the present day, that he is 
bound by the writing, while he cannot complain; and from that writing 
arises a condictio, though there was no obligation made by words. By long 
time in this excefizo the imperial constitutions formerly understood any time 
running up to five years. But that creditors might not be too long exposed 
to the chance of being defrauded of their money, a constitution of ours has 
narrowed the time, so that an exceptio of this sort cannot be brought after 


the lapse of two years at most. (J. 3, 21, pr.) 


470 FORMAL CONTRACTS. 


A cautio was merely a written acknowledgment of a loan, 
and was not conclusive of the receipt of the money by the 
borrower ; and, what would scarcely be expected, the burden 
of proving the delivery of the money to the debtor rested 
entirely on the creditor, if the debtor denied the receipt. 
(C. 4, 30, 3; C. 4, 30,1.) Justinian, however, in this respect, 
gave some compensation to the creditor by subjecting the 
debtor to a payment of twice the amount of the loan if he 
falsely denied his own writing or the receipt of the money. 
(Nov. 18,8.) The caetio does not, therefore, rank as a literal 
contract: and Justinian rightly says that the literal contract 
did not exist in his day. 

Was there any historical connection between the true literal 
contract (erpensilatio, chirographa, or syngraphae) and the cautio? 
The point is obscure, but some light may be thrown upon it by 
considering what was the exact difference between chirographa 
and cautio. ‘| he essence of the chirograph was its constituting 
an obligation by its own inherent strength; the cautio was mere 
wastepaper but for the pre-existing contract of Joan, of which 
it was the evidence. The difference was great, but still there 
was an easy descent from the ancient to the modern form. 
After Aquilius’ Preetorship a fraudulent chirograph was void. 
Thus, if a debtor were induced to give a chirograph to a 
person that alleged he had deposited money with another for 
his use as a loan, and no such deposit had been made, the 
chirograph would have been rendered worthless by the plea 
of fraud. If, however, the allegation of the creditor was not 
that he had deposited the money, but that he would do go, say 
the day after the chirograph was signed, it would probably 
have been difficult, if not impossible, to employ the defence of 
fraud. The difficulty of urging this plea lay in the fact that a 
chirograph was perfectly valid although there was no valuable 
consideration, and therefore the mere fact that the money had 
not been lent would not of itself have vitiated the obligation. 
Still, if a creditor did not give the money for which he had got 
a chirograph, and afterwards sued the debtor on the writing, 
he was dishonest, at least in bringing the action, if not in 
getting the clirograph. This seems recognised in a constitu- 
tion of Antoninus (C. 4, 30, 3), who speaks of the plea of fraud 
as substantially identical with the plea of non numeratae pecuniae 
(that the money had not been paid) (erceptio doli seu 
numeratae pecuntac). 
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But in order to give complete protection to borrowers, it was 
necessary to give a remedy when the money had not really been 
lent, whether that was owing to the fraudulent intention of the 
lender or not. This was done by the erceptio non numeratae 
pecuntae. 

The rule of law is the same, if a man, by pretending he will lend you 
money, makes a stipulation with you, and then does not pay the money. 
For that money he can certainly claim from you ; and give it you must, since 
you are hable under your stipulation. But because it is unfair that you 
should lose your case on that ground, it is held that you ought to defend 
yourself by the exceptio that the money was not® paid over. The time for 
this, as has been written in an earlier part of these books, has been nar- 
rowed by our constitution. (J. 4, 13, 2.) 

Like all equitable innovations, the erceptio non numeratae 
pecuniae was regarded as an indulgence, and limited to loans of 
money; and at first it could be urged only within a year. The 
time was afterwards extended to five, but finally settled at two 
yoars by Justinian. (C. 4, 30, 14, pr.) If the creditor did not 
sue, the debtor could bring a condictio to reclaim the written 
instrument, or if the creditor were absent, by a formal notifica- 
tion in Court, his erceptio was made perpetual. (C. 4, 30, 7; C. 
4, 30, 14, 4.) 

The cautio thus appears to have grown out of the chiroqgrapha 
by the admission within a limited time of the plea that the con- 
sideration for which it professed to be granted had not really 
been received. 

It may be added that if the borrower paid interest or repaid 
any portion of the loan, he could not afterwards deny receipt 
of the amount stated in the cautto. (C. 4, 30, 4.) Justinian, 
moreover, extended the remedy beyond money lent—namely, 
to anv things alleged to be given (rel aliae res datae), thereby 
considerably enlarging the scope of the erceptio, and enabling 
persons tu contest their own written statementa (C. 4, dv, 


14, pr.) 
Seconp.— EQUITABLE CONTRACTS, 

The group of contracts said by Gaius and Justinian to be 
made re introduces a new class of considerations. An obliga- 
tion arises, not from the observance of an ancient form, but 
from some act or fact. Thia fact, or res, consisted in the 
delivery by one person to another of some property, with 
the intention of imposing duties on the receiver. The formal 
contracts are the offspring of the jus civile; the contracts with 
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great infelicity called “real,” were introduced by the Prastor 
on purely equitable grounds. 


I—Morvom (LOAN). 
DEFINITION. 


An obligation may be contracted ve, as by giving a loan (mutuum). Now 
a mutut obligatio arises when the things lent are weighed, counted, or 
measured, as wine, oil, corn, money, bronze, silver, gold. These we count, 
measure, or weigh, and so give them with the intention that they shall become 
the property of the receivers, and that at some future time we shall have 
returned to us, not the sume things, but others of the same nature and 
quality. Hence comes the name mufuumt, because I so give it you that 
from being mceum it becomes fvum. From this contract arises the action 
called condictio. (J. 3,14, pr.; G. 3, 90.) 

Mutuum is akin to creditum, from which it differs only as the species from the genus. 
(D. 12, 1, 2,8.) Creditum includes other than fungible things. (D. 12, 1, 2, 1.) 


Ricuts AND DUTIES. 


I. Dutics of the Borrower. 

In describing coutracts limited to special subject-matter we 
find that the duties may be divided into two principal classes: 
(1.) Those that are ascribed to the investitive facts, without 
special agreement. Tlhivse are the normal rights and duties 
giving the special character to the contract. (2.) Those duties 
that do not regularly form part of the contract, but may be 
added to it by special agreement of the parties. 

1, The receiver was bound to restore the same kind of things 
he received, equal in quantity and quality (D. 12, 1, 3); but 
not the identical things. Thus, if it was money, he must restore 
the same amount, but not the same coins. (Frag. Ulp. Inst. 
8,1.) If corn were given, the borrower must restore corn, not 
wine, or anything else of equivalent value. (D. 12, 1, 2, pr.) 
From a text of Pomponius it would seem that the borrower 
usually promised to return as good as he got (ut aeque Lonum 
nobis redderetur), but such a promise was taken for granted, 
(D. 12, 1, 3.) 

2. By special agreement the borrower might be required 
to pay interest, not exceeding the rate allowed by law, 
if an agreeinent were made by stipulation; or even, in a few 
exceptional cases, by pactum, as, in loans by municipalities 
(D. 22, 1, 30), or loans of corn or fodder. (C. 4, 32, 12; 
Nov. 136, 4.) 

INVESTITIVE Facts—No contract of mutuum existed unless 
the things given were actually delivered to the borrower, or 


were in his possession before the contract. (D. 12, 1, 9, %, 
The things must be made the property of the borrower ; is., 
he must have ownership (dominium), and not mere posseasion 
(poseessio). Hence, an owner alone can give things by way of 
mutuum, although a mere possessor can give things 8o us to 
create other real contracts. (D. 12,1, 2,4.) 

This contract might be conditional, like stipulation. (D. 12, 
1,7; D. 12, 1, 8.) 

SPECIAL RESTRICTION ON MuTUUM.—Persons under potestas 
were prohibited from accepting a loan (mutuum) of money. 

One peculiar reservation is made in regard to such persons; for the 
Senatus Consultum Macedonianum has forbidden loans to persons in the 
potestas of their parents. He that trusts them is denied an action, not only 
against the son or daughter, grandson or granddaughter, in person (and 
that whether still 2” foftestate, or now become sui jur’s by the death of 
the parent or by emancipation), but also against the father or grandfather, 
whether he has the descendants still a pofestate or has emancipated them. 
The reason of this provision by the Senate was, that often sons, loaded with 
debt for borrowed moneys, which they used to spend in extravagance, plotted 
against their parents’ lives. (J. 4, 7, 7.) 

This enactment passed, according to Tacitus, in the reign of 
Claudius (Ann. 11, 13), or, according to Suctoniua, in the reign 
of Vespasian (Vesp. 11), derived its name cither from Macedo, a 
well-known usurer ; or from Macedo, a young debauchee, whose 
crimes had drawn the attention of the Senate to the perils 
arising from spendthrift children. The words of the ennct- 
ment are contained in D. 14,6, 12 “Itia determined that no 
one that has given money on loan to a fidiusfanalias, to be paid 
even after the death of the parent in whose power he is, shall 
be given any action or claim, that #0 these money-lenders of 
the worst sort may know that no fliurfamiliaa can contract a 
debt that will be good in the event of his father’s death.” 

In form it did not make the loan null and roid, but only 
refused an action to the lender. Hence, if the loan were 
repaid without action brought, the money could not be re- 
covered on the plea that it was not due. (D. 12, 1, 14.) 

The act applied to loans of money, but in other respects left 
the capacity of persons under potestas to contract perfectly 
unrestricted. Thus, a son could buy or kell, or let or hire, and 


1 Placere ne cui, qui fliofumilias mutuam pecuniam deduct, cliam post mortem 
parentis jus cujusin potestate fuisset actio petitioyue daretur: ul sctrent qui peasime 
exemplo fencrarent, wullius poste Alijfamilias bonum numca cxpeciala patris morte 
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if the obligations so arising were changed into a loan (mutuum), 
it was still valid (D. 14, 6, 3, 3), unless the sale or hiring were 
merely a pretext to evade the statute. (D. 14, 6, 7, 3.) 


Exceptions. 


(1.) A son (filiusfamilias) could borrow upon his pecultum, 
and to the extent of it, without exposing himself to the dis- 
abilities of the statute. The statute prevented him borrowing 
upon the strength of his expectations from his father. (D. 14, 
6,1,3; D. 14, 6,2.) ° 

(2.) The loan was valid if it were contracted with the father’s 
consent (D. 14, 6,12; C. 4, 28, 4), or received his subsequent 
ratification. (C. 4, 28,7.) If the father paid any portion of 
the loan, his consent was conclusively presumed. (D. 14, 6, 
7, 15.) 

(3.) When the loan was made for the benefit of the father’s 
estate; 7.¢, if it was made by the son with the intention of 
making his father the real debtor. (D. 14, 6, 7, 12.) 

(4.) When the loan was proper or necessary. 

A son, being abroad, could borrow to pay such things as his father was accustomed 
to allow him for his education or official duties. (C. 4, 28, 5.) 

A son might also borrow to pay a legal debt. (D. 14, 6, 7, 14.) 

(5.) The loan was valid also when the lender was mistaken 
or misled as to the status of the borrower, provided the 
mistake was such as a reasonably careful man might make, 
and was not an error in law. (D. 14, 6, 3.) If the borrower 
declared he was a paterfamilias, it was enough (C. 4, 28, 1), 
unless the lender either knew or might have known that he 
was not. (1). 14, 6, 19.) 


Remepvy.—The condictio certi, sometimes called actio mutui (C. 7, 35,5), or condictio 
ez mutuo, wax the remedy. 


MARITIME OR COMMERCIAL LOANS. 


DEFINITION.— Pecunia trajectitia is money lent at interest (nauttico 
foenore) with which merchandise is bought and shipped at the 
risk of the lender, until the goods arrive at the port of destina- 
tion, (D. 22,2,1.) [tis a loan of money (1) to be converted 
into goods (2) that are to be sent across sea (3) at the risk of 
the lender. 

RIGHTS OF Borrower.—1. The borrower was not bound to 
repay the loan, unless the goods arrived safely at their destina- 
tion (D. 22, 2, 3; C. 4, 33, 4); or unless they were lost by 
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other perils than the perils of the sea; as, eg, if they were 
seized by the exchequer as illicit. (C. 4, 33, 3.) 

2. The interest was not limited. (Paul, Sent. 2, 14, 3.) 
Latterly, however, Justinian fixed a maximum of 12 per cent. 
per annum. (C. 4, 32, 26, 1.) 

3. Usually the borrower was, by special agreement, bound to 
pay the expenses of a slave sent to collect the money if it were 
not repaid within the fixed time. To prevent disputes, it was 
usual to fix the sum per diem to be paid to the slave. (D. 22, 


2, 4, 1.) ° 
I!.—Commobarcm (GrRatutrous LOAN). 
DEFINITION. 


Again he to whom anything is given to be used, that is lent free, comes 
under an od/igatio re, and is liable to an actio commodats. But he differs 
widely from a man that has reccived a loan (mtutuum); for the thing is not 
so given him as to become his, and therefore he is bound to restore the actual 
thing itself... ... A thing is understood to be lent free strictly only if the 
thing is given you to be used without any reward beiny received or fixed. 
But if it is otherwise, and a reward comes in, then the use of the thing is let 
out to you (/ocatur) ; for a free loan (rommedatum) ought to be gratuitous, 


(J. 3. 14, 2.) 


Commodans or commodator ia the person that Jends the thiny. 

Commodatarius is the borrower. 

The commodatum is of Praetorian origin. The edict runa thua:' -“The Pretor 
says, If it is alleged that a man has lent another anything free, I will give hima 
remedy therefor.” 

As commodatum consists in the use of a thing, there could with propriety be no 
commodatuin of things consumed in the use. But such articles might be given for the 
sake of show, not to be used and consumed (D. 15, 6, 3, 6); and even moncy might 
be lent for the purpose cf a sham payment. (LD). 13, 6, 4.) 

Ursus and Commodatum.—Jn what respect docs commodatum, which here appears 
mong contracts, differ from usus! In one reapect they resemble each o.ner, Both 
ire gratuitous ; both imply the absence of consideration for the use. But the differ- 
mces between them are sufficiently marked to justify the arrangement of the Institutes. 

We may, however, premise what is not the difference. The term of the edict was 
ot “uti,” but “commadare.” Labeu said use (usus) was the genus of which com- 
todatum was the species: that use applied both to moveables and immoveables, while 
ommodatum applied only to moveables. But this distinction Casius denied ; and 
pian agrees with him ; adding that even a dwelling-house might be the object of 

commodatum. (D. 1%, 6, 1, 1.) 

Both usus and commodatum effect a separation between the ownership and the 
stual enjoyment of property ; but in usus the separation is scricus, and lasts generally 
w the life of the usuary; in the conse of commodatum the uxe is more limited and tem- 
wary. The usuary had rights in rem; he could sue the thief, or anyyne that did 
unage. <A burrower (commodatarius) could not sue the person tha: damaged the 
ticle borrowed (D. 9, 2, 11, 9); and although he could sue the thief that stole it yet 


1 Ait Prator: “ Quod quis commodasee dicetur, de co judicium dabo.” (D. 18, 6. 1, 
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under Justinian, this was entirely in the option of the owner. The commodatarius 
had not even interdict possession. (D. 13, 6, 8.) 

Still more striking is the difference in the investitive facts. Usus was created by 
testament, hy mancipatio, by in jure cessio—all recognised modes of creating owner- 
ship. But usus could also, as we have seen, in certain cases originate incontract. Is 
it not the same with commodatum! There is a difference in the kind of contract. 
Whether the asus arose from stipulation or not, it certainly arose from a promise; but 
the right of the commodatarius begins from the delivery of the thing ; until that time 
be has no right whatever. 

The external marks correspond with a more essential difference ; in usus, the law 
looks to the interest of the usuary; in commodatum, to the interest of the lender. 
There could be nv yreater mistake than to suppose that the law interfered on behalf 
of the borrower (commodatarius). It did not compel a man to give a loan of any- 
thing he had promised : it had no intention of beneficence towards the borrower (al- 
though it must be borne in mind, the commodatum is gratuitous); but when a lender 
entrusted anything to a borrower, the Pretor required that he should not abuse the 
confidence repoxed in him, but that be should return the property safe and sound. 
This was the primary object of the intervention. The commodatum is, therefore, in 
ite origina] scope, a unilateral contract ; it imposes duties on the borrower, but none, 
in the firat instance, upon the lender. But the Preetor having once intervened, could 
not stop there. The borrower might have been put to great and unexpected expense, 
and it would not be fair to compel hiin to return the property without giving him com- 
pensation. The lender must not expect the equitable intervention of the Pretor, 
unless he was prepared to “do equity” as well as to receive it. Thus, incidentally, 
the lender mig! t be subject to duties as well as the borrower ; but the duties of the 
borrower exist in every case ; the duties of the lender are occasional, accidental, and 
indirect. This, then, is the first example of a departure from the strict unilateral 
contracts of the civil law; for even the “mutuum” was purely unilateral. It is a 
coutract unilateral in its origin and scope, but which may, in oonsequence of circum- 
stances that arise, become bilateral. 


RIGHTS AND DUTIES. 


I. Duties of the commodatarius = Rights in personam of 
commodator, 


1. To return the thing lent in as good condition as he re- 
ceived it, excepting ordinary tear and wear. 

2. To use the thing for the use agreed upon. It is theft, as 
already explained, if the borrower fraudulently procures the 
loan of a thing for one purpose intending to use it fora different 
one, or to use it Ina manner that he knows the lender would 
never have permitted. (J. 4, 1, 6.) 

A horse is lent for a journey, the length of which is known to the lender (commo- 


dans). The distance is tuo great, and the horse is hurt. The Joss falls on the lender. 
(D, 18, 6, 23.) 


A horee is lent to go to battle, and is killed. ‘The owner has no claim against the 
borrower (commodatarius), (D.13, 6, 5, 7.) 

8. The borrower must take as good care of the thing lent as 
a good paterfamilius, if there is no special agreement. (C. 6, 
48,1; D. 13, 6,5, 7; D. 13, 6, 23.) 


COMMODATUM. 


He that has received a loan, if by any chance mishap he loses what he 
received—by fire, for instance, or the fall of a house, or shipwreck, ur the 
onset of robbers or foes—none the less still remains under the obligation. 
But he that has received a thing to use is in a different postion. Undoubt: 
edly, indeed, he is compelled to show all possible diligence in yuardine it; 
and it is not enough for him to employ all the diligence he usually employs 
in regard to things of his own, if another person of greater diligence could 
guard the thing safely. But for force too preat for him, or for the like mis- 
haps, he is not liable, if only it was not by any fault of lus the mishap 
occurred. But otherwise, as if you choose to take what is lent you free trom 
home with you and then lose it by the onset of foes or robbers or by ship- 
wreck, there is no doubt you are bound to restore it. (J. 3, 14. 2) 


The borrower, in the case of mutunum, became owner of the thins lent. He was 
bound to restore not what he received, but only the same kind of thing i quantity 
and quality. His obligation, therefore, did not depend on the fate of the thir com: 
mitted to him. These he could use or destroy as he pleased. But the conumodatariva 
is not owner of the thing lent to him ; be has only the custedy and the use of it, and 
according t the usual rule, accidental loas should net fall upon hii, but upon the 
owner. 

Titius borrows plate from Gaius, saying he meansa to une it for ae upper to be given 
to his friends. He takes it on a journeys. The plate is etolen by robbers, Titius 
must pay Gaius the value of the plate. (1) 44,0, 1, 4) 

Loas by theft was considered to show a want of due diligence ; ard accontingly if 
the thing lost were stolen (even if tw the slave of the lender), uo « borrower was 
obliged te make good the logs, (ID. 12, 6. 21, 1.) 

Was the borrower of a slave able if the slave ran away?) This question, we 
are told, gave rise to much controversy. In some cases the hability of the Lorrower 
was beyond dispute, ax when the slave was kept in chatns, or so yout aa to requize 
looking after, or the bozrower had xpeciall, agreed ts watch hia, (1). 15, 6, 5, 6.) 

Exception —The borrower was required to tuke good care, 08 
nothing more than a just return for the gratuitous benefit con- 
ferred upon him. (D. 18, 6, 5, 2.) 9 Accordingly, when the 
lender also derived a benefit from the contract, a lesa degree of 
care was required. 

Two friends agree to pive a joint supper—one taking the charge, and the other 
supplying the plate. Gaius save in thie case it waa an opinion of some jurists that the 
friend in charge was responsible only for wilful misconduct (doluas), not for the want of 
ordinary care (cu/j.1) 5 but Craigs thinks that he might be made liable as far at least 
an a husband was for lis wife's doa; ie, not for the care of a prudent man (gor 
familias), but only fur such as he took of his own affaira. (D. 14, 6, 148, pr.) 

A man gives dresses to his betrothed in order that her appearance toay be 
able to him. In this case, if the match goes off, and the dremen have ws be returned, 
the betrothed ia respunsible only for wilful mianchief (du'us), lecause the dresses are 
given as much for the glory of the intending hu«band as for ber gratification, (D. 13, 
6, 5, 10.) 

Il. Duties of Cummodator = Rights tn personam of Commo. 


datarius. . 
1. The lender is bound to suffer the borrower (commodatarius) 


to enjoy the use of the thing according to the terms of agree- 
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ment. This obligation, it must be remembered, arises only 
when the thing has been delivered to the borrower. 


Titius lends to Gaius tablets (pupillares or codex) in order that a debtor of Gaius’ 
may give him a written security. Titius cannot demand back the tablets until the 
seourity is discharged. The reason is that it would be inequitable. If Titius had 
refused the tablets, another might have given them, or witnesses might have been 
procured. (1). 13, 6, 5, 8.) ae 

Upon the same principle, if Titius gave Gaius s loan of wood to repair his house, 
he cannot take it away until the house falls down. (D. 13, 6, 17, 3.) 

2. The lender must pay any extraordinary expenses incurred 
in preserving the thing lent. Thus the money spent on a sick 
slave, or to catch a runaway slave, must be paid by the lender. 
(Paul, Sent. 2, 4, 1.) But ordinary expense, which is the 
natural equivalent for the use of the thing, must be borne by 
the borrower. The borrower must, therefore, pay the food of 
the slaves, and even expenses for illness, if they are small in 
amount. (D. 13, 6, 18, 2; Mos. et Rom. Legum Collat. 10, 
2, 5.) 

8. If the lender has knowingly given in loan, and the 
borrower unwittingly received, things mischievous or unsuited 
to the purpose for which they were lent, he must pay any 
damage that may result. 

Titius supplies Gaius with rotten wood to repair his house, and the house falls 
down. Titius must make good the loss. (D. 13, 6, 17, 3.) 

Julius lends vessels to hold wine or oil, knowing that they are leaky or will spoil 


the liquor. Julius must pay the value of the wine or oil ao destroyed or lost. (D. 18, 
6, 18, 3.) 

Maevius gives to Sempronius the loan of a dishonest slave, who steals from Sem- 
pronius, Maevius must make good the loss if he knew, and Sempronius did not 
know, the alave's character. If Maevius did not knew, he may still be sued by a 
nozalia actio furti. (D. 18, 6, 22.) 


INVESTITIVE FACTS. 


As in mutuum, the rights and duties of commodatum arise 
from the delivery of the thing to the borrower. The bor- 
rower is not owner, and has not even possessio. (D. 13, 6,8; 
D. 13, 6, 9.) Hence a person not owner—even a thief or 
robber—can give a thing in commodatum. (D. 13, 6, 15; D. 
18, 6, 16.) 


REMEDIES. 


L. To enforce the duties of the commodatartus. 

1, Actio commodati directa. 

This is an action bonae fdei. (See Book IV. as to meaning of actio bonae fidei.) 

If the defendant has lost the thing without blame, he may be required to give 
eecurity to deliver it up if it should again come into his possession. (D. 13, 6, 13, pr.) 
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To enforce the duties of 

1. Actio commodati contreria. 

At present no more need be said upon this, than that everything that forme a 
ground for the actio contraria ia a good defence to the ectio directa (D. 13, 6, 18, 4); 
and that, like other contrariae artionca, it can be brought, although the actio directa 
may not bave been called into exercise. (D. 15, 6, 17, 1.) 

2. Actio utilis commodati controria. 

This is to enforce restitution when the lender has carried off the thing lent without 
the knowledye of the borrower, and has sued the borrower and made him pay the 
value of it. This action is to compel the lender to restore the price so unjustly 
obtained. (1D. 13, 6, 21.) 


IIlL—DEPOSITUM (Deposit). 
| DEFINITION. 


This is a contract in which one person (depositor) gives 
another (depositarius) a thing to keep for him yratis, and to 
return it on demand. (D. 16, 3, 1,8; D. 16, 3, 1, 45.) 

This contract is distinguished from mutuum, because the 
ownership of the thing is not transferred, but both ownership 
and possession remain with the depositor, (D. 16, 3, 17, 1.) 
It is distinguished from commodatum because the receiver is not 
allowed to use it. 


Titius deposits with Gaius 10 aurei, giving him permission to use thetn if he 
pleased. Until Gaius actually did use the moncy, the ountract remained one of deposit 
simply. (D. 12, 1,103 D, 16, 3, ?, 34.) 

Julius deposits with Maevius 10 aurei, and afterwards gave Maevius permiasion to 
wee them. If Maevius accepts this permission, the contract is changed at once into 
mutuum, although he does not actually use the muney. (VD. 12, 1, 9, 9.) The consent 
of both parties is required to make a contract. If, then, Graius scoepta a thing on 
deposit, on the condition that if he should wish to use it he may do av, the agreement 
is understood as simply giving him power to convert the contract into loan at bis own 
pleasure. On the other hand, when permission is afterwards given ani accepted, the 
contract is at once changed, because an agreement for use, without actual use, suffices 
to make a commodatum. 

The contract of deposit belongs to the Jus Gentium. The words of the edict are :— 
“If a deposit is made not in consequence of a sudden outbreak, or fire, or fall of house, 
or shipwreck, the remedy shall be for the lom simply. But if in consequence of the 
events abuve named, double, if the action is brought againat the deposites in person. 
If it is brought against his heir, and it is affirmed that the loss was due to wilful 
wrongdoing of the deceased, the remedy shall be for the Ives simply ; but if uf the 
heir, for double the amount.” ! 

When the deposit was made in consequence of fire and shipwreck, etc., it was said 
to be made from compulsion or distress (necessarium, 


1 Pretor ait: Quod neque tumulfus neque incendii neque ruinae neque naufragil 
causa deporitum sit, in simplum [ex] earum autem rerum, quae supra comprehensae 
sunt, in ip.um in duplun, in heredem ejus, quod dolo malo cus factum case dicetur qué 
mortuus sit, tn simplum, quod ipeius, in duplum yudicium dulo.” (D. 16, 8, 1, 1.) 
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Riauts AND DUTIES. 


I. Duties of Depositarius = Rights in personam of depositor. 
A. In the Absence of Special Agreement. 
1. To keep the thing safe. 


He is liable only for acts of wilful fraud ; but on the score of fault—that is, 
of sloth or negligence—he is not liable. He is not answerable, therefore, 
although, through his want of diligence in guarding it, the thing is lost by 
theft. For he that gave a negligent friend a thing to guard, ought to ascribe 
the loss to his own easy-going ways. (J. 3, 14, 3-) 


The contract of deposit is for the benefit of the depositor 
alone, and therefore the cdepositarius is responsible only for 
wilful destruction of the thing or extreme negligence. The 
reason mentioned by Justinian can hardly be supported, because 
in mandatum, which was a gratuitous contract, and in some 
respects scurcely to be distinguished from deposit, a higher 
degree of cure was exacted. The contrast is with commodatum, 
where the benefit of the contract was entirely for the borrower, 
although the lender also might have an advantage, if he gave 
the use of the thing in order to induce some one to take better 
care of it. (Mos, et. Rom. Legum Collat., 10, 2,1; 10, 2,2; D. 
13, 6, 5, 2.) 


A slave deposita plate with Gaius. Gaius, thinking Titius to be the master of the 
slave, gives it upto him, The true owner has uo remedy against Guius, who acted 
honestly, although in mistake, (D. 16, 3, 1, 32.) 

Titius deposits some plate with Ciaius, and dies, leaving several heirs. Certain of 
the heirs demand the plate. Gaius was advised that the best course was to go before 
the Prwtor and obtain an order for thy delivery of the plate. But even if Gaius did 
not take that precaution, and juve up the plate to the demandants without any inten- 
tion of prejudicing the other heirs, he was not liable to them. (D. 46, 3, 81, 1.) 

A testament is deposited for aafe custody with Titius, who reads the contents aloud 
to his neighbours, This is groas negligence (eulpa lata) ; or, if done maliciously, dolus ; 
and in the latter case the dcpusiturius was exposed to the activ tnjuriarum as well, 
(D. 16, 3, 1, 38.) 

Sempronius deposits plate with Gaius, and Gaius deposits it with Titius. Titius 
by hia du/us canaes the loss of the plate. Gaius is not responsible for the loss, but is 
bound to give Sempronius his rizht of action against Titius. (D. 16, 3, 16.) 

A alave belonging to Titius gives Gaius money to pay to Titius for his manumiasion. 
Gaius pays the money. Is he liable to Titius to restore the money deposited, because 
a deposit by the slave is, in law, a deposit by the master? If Gaius informed Titius 
with what purpose the money was deposited with him, Titius has of course no ground 
of complaint. [Dut if Gaius paid the money as if it were his own, he is liable to make 
good the deposit ; for, iv point of fact, he has not returned it ; it is une thing to return 
a deposit, and another to yive a thing as from oneself. (D. 16, 3, 1, 33.) 


2. The depositarius must not use the thing. Such a use may 
amount to a theft of the use, or may merely subject the deposi- 
tariue to payment of interest. (C. 4, 34,3; C. 4, 34, 4) 
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8. If without his fault the depositariue loves the thing de- 
posited, he must give the depositor all his rights of action 
against the pereon by whom the loss wae caused. (D. 16, 3,16; 
D. 16, 3, 1,47; D. 16, 3, 2-4.) 

4. To return the thing on demand, with all its produce and 
accessions, and without making any charge. (D. 16, 3, 1, 43; 
D. 16, 3, 1, 24; D. 16, 3, 34.) 


Further, he with whom anything is deposited incurs an ob/igitio re, and 
is liable to an actio deposits. For by it he is bound to restore the thing he 
received. (J. 3, 14, 3-) . 

If the deposttarius is in a position to return the thing on 
demand, and refuses, he must pay interest. (Paul, Sent. 2, 12, 
7; C. 4, 34, 2.) 

B. By Special Agreement. 

I. It was not unusual to make an agreement that the deposi- 
tariua should take as much care of the thing deposited asa 
good paterfamilias, (1). 16, 3,1, 35; D. 16, 3, 1,6.) In some 
cases the depositurtus micht be responsible even for accidental 
loss. 

Titina wishes to buy an estate with borrowed money, but doce not wish to raise 
the money until the sale ie accomplished. Gaius, who wanta to lend, and ta obliged to 
ge abroad, leaves him the meney on condition that if the purchase ja maidle, (he money 
shall be a loan. In this case, accidental luss of the moncy falle on Tithe, (D. 14, 
1,4, pr.) 

II. Duties of depositor = Rights in personam of depositariua. 

1. The deposttor must pay all the expenses incident to the 
custody of the thing, as the food of slaves (D. 16, 3,23; Mos. 
et Rom. Legum Collat., 10, 2,5), or the expense of carrying 
anything to the place where it is to be delivered. (D. 16, 3, 
12, pr.; D. 16, 3, 12, 1.) 

2. He must make good all damage caused by the thing 
deposited, if he knew that it was likely to cause damage ; as, 
fur example, a slave given to stealing. (D. 13, 7, 31.) 

INVESTITIVE Facts. — As in the other contracts re, the 
investitive fact is the delirery of a thing, not mere consent. 
Hence a written instrument attesting a deposit hus no value 
if the thing has not actually been delivered. (D. 16, 3, 26, 2. 


REMEDIES, 


I. To enforce the duties of the depositarius. 
1. Actio depositi directa. 
*. Damages. By the law of the XII. Tables, » penalty of twofold the value of 
was given against a depositury who did not return the ~"  * 
2H 
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but by the Preetor, the double penalty was retained only when the deposit was compul- 
wory. (Paul, Sent. 2, 12, 11; D. 16, 8, 18.) 

2°, Condemnation brought infamy (infamia) on the depositarius. (C. 4, 84, 10; 
Mos. et Rom. Legum Collat, 10, 2, 4.) (See as to Infamia, pp. 431-432.) 

8°. It is an action bonae fidei. (D. 16, 3, 1, 23.) But no set-off was allowed (ex- 
cept probably in respect of expenses incurred on account of the thing deposited): the 
depositarius must restore the thing without deduction of what the depositor may owe 
him. (Paul, Sent. 2,12, 12; C. 4, 34, 11.) 

4°. The oath of the plaintiff as to the value of the thing deposited istaken. (D. 16, 
3, 1, 26.) 

5°. Although this action is of Pretorian origin, the contract of deposit is of older 
date, and was enforced by an action of the civil law; and hence this action is not 
limited to one year, but is perpetual, subject to the general rules of prescription. 

2. Actio utilie depositi directa. 

This is the action brought by a person to whom the depositor has given his right 
of restitution (C. 8, 42, 8); or by the depositor against a person with whom the de- 
postiarius has deposited the thing. (Paul, Sent. 2, 12, 8.) 

II. To enforce the duties of depositor. 

1, Actio depositi contraria, regarding which nothing special is to be noted. 


PIGNvS.—In the Institutes, pledge ( pignus) is included among 
contracts re. But in this work it has been placed along with 
the other forms of mortgage. 


1V.—MANDA TUM, 
DEFINITION. 


Mandate is a contract in which one person (ts gui mandatum 
suscipit, mandatarius) promises to do or to give something, with- 
out remuneration, at the request of another (mandator or man- 
dans), who, on his part, undertakes to save him harmless from 
all Juss. 


Lastly, we must know that a mandate (mandatum), unless gratuitous, 
ceases to be a mandate, and passes into business of another kind. For if 
payment is settled on, it is at once a case of letting and hiring. And (to 
speak generally) in all cases where the business contract is one of mandate 
or deposit, if the duty is undertaken without payment, the fact that payment 
comes in transforms the contract into one of letting and hiring. If, there- 
fore, you give clothes to a fuller to clean and do up, or to a tailor to mend, 
without settling on or promising a payment, the actzo mandati is open to 
you. (J. 3, 26, 13; G. 3, 162.) 


Mandatw is the only gratuitous consensual contract. In no other consensual con- 
tract was ® promise without consideration binding ; but the peculiarity of mandate 
ia, that it exists only when there is no consideration. 

The gratuitous nature of the contract began to be felt as an inconvenience ; and 
although, strictly, payment could not be recugnised, yet a sum might be agreed upon 
to be paid as a Aonorartum (D. 17, 1, 6); and even a salary might in later times be 

But it could be recovered only by special action, and was not recognised as an 
element in the mandate. (C. 4, 35, 17; D. 17, 1, 56, 3.) 
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A mandate may exist either for our own sake or for some third person's. 
For I may give you a mandate to manage business either for me or for some 
third person, and in both cases there will be an ob/igatio mandati, and we 
shall be liable to one another in turn,—! for your expenses, you tu act in all 
good faith toward me. (G. 3, 155.) 

The contract of mandate may be formed in five ways. For the mandate 
is given you either for the giver’s sake only, or for his and yours, or for that 
of some third person only, or for the sake of the giver and some third person, 
or for your sake and that of some third person. But if it is for your sake 
only that the mandate is given you, it is superfluous. [For what you were 
going to do for your own sake, and acting on yous own opinion, you will not 
be regarded as doing as the result of a mandate from me.] No obligation, 
therefore, arises out of it, nor any actio mandati between you. (J. 3, 26, pr.; 
G. 3, 156.) 

It is for your sake only that a mandate comes in ; if, for instance, a man 
gives you a mandate to invest your money in the purchase of land rather 
than to put it out at interest, or csce versa. Now a mandate of this sort is 
rather a piece of advice than a mandate, and therefore is not obligatory ; for 
no one incurs an oéfivatio mandati by yiving advice, even though it turns 
out ill for him to whom it is given. For each man is free to search out for 
himself whether the advice is good. If, therefore, you have money lying 
idle by you at home, and some one urges you to buy something with it or 
to lend it out, even though such buying or lending turns out ill for you, he 
is not liable to you in an actio manda. And so much so that it has been 
questioned whether he that has given you a mandate to lend money at 
interest to Titius is liable to an acto mandatt, But Sabinus’ opinion has 
prevailed that the mandate in this case ts oblizatory, for [the mandate was 
not a general one to lend money on interest, but a special order tu lend it 
to Titius, and] you would not have lent at to Tittus but fur this mandate. 
(J. 3, 26,6; G. 3, 156, as restored.) 


The obligation of a mandator— ic, of the person making the roquent--waa to save 
the other harmless. In giving general alvice, a person could never be supposed to 
undertake that obligation. But the ground of the distinction set furth in the outeet 
may be looked at in anuther aspect. The contrast drawn by Gaius between general 
advice to lend money and a request to lend moncy to a particular person, correctly 
illustrates the principles of the distinction. It would be absurd to infer an intention 
to indemnify from loss when no specific act was recommended, but a mere general 
preference of lending money to buying land was expressed ; but it may be reasonable 
tw presume such an intention whea a particular act is recommended in respect of « 
particular person. If, therefore, Sempronius had advised Titins to buy the slave 
Stichus, instead of lending money to Seius, and Titius had bought Stichus, and been 
evicted without being able to recover the price from the seller, he would duubtless 
have had an action against Sempronius. The question really turns on the intention 
of the parties ; did the mandafor request the mandatarius in such a manner as to lead 
the latter to expect indemnification, and therefore to make an investment, or do. 
thing exposing himself to Joss that be would otherwise have escaped ? 


Quietus gave a mandate to his medical guest in these terms :—“ At 
your gardens near Ravenna pray eet op a tennis court, warm beths, and whatever 
else is necessary for your health, at my expense.” The doctor spent 100 eurei on 
improvements of this nature ; but on selling his gardens found that the price was 
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enhanced only to the extent of 40 aurei in consequence of his improvements. He 
oan recover the balance of 60 aurei in an action of mandate. (D. 17, 1, 16.) 


1. A mandate may come in for the sake of him that gives it,—as when 
a man gives you a mandate to manage his business, or to buy a farm for 
him, or to undertake (spfondere) on his behalf. (J. 3, 26, 1). 


Titius requests Seius to buy s certain article for him out of his own money. After 
the thing is bought and paid for by Seius, Titius refuses to take it: Seius can sue 
him, not only for the price paid, but for interest. (Paul, Sent. 2, 15, 2.) 

An example of a general power of administration is given in D. 17, 1, 60, 4. 
Lucius Titius committed the administration of his property to his nephew in these 
terms :—" To Seius, my son, greeting. I indeed hold it according to nature that 
a brother or brother's children should act for a brother without any express authority ; 
but still if there should be any necessity for your interference, I grant you power to 
act for me in all my concerns, if you will ; to buy, sell, contract, and in all other wavs 
to act as owner of all my property. I authorise all you do, and refuse my sanction to 
nothing.” 


2. It may be for the sake of both you and the giver,—as when the man 
gives you a mandate to lend money at interest to a third person that borrows 
it for the good of the giver’s property ; or when you wish to bring an action 
against him as surety, gives you a mandate to bring the action against the 
principal at his risk ; or gives you a mandate to stipulate at his risk, with a 
substitute for his choosing, for a debt he had owed to you. (J. 3, 26, 2.) 


Seius ian about to aue Titius as surety, and Titius requests him to sue the principal 
debtor at his risk. After the changes made by Justinian, this case could not occur, 
as the creditor was in every instance obliged to sue the principal debtor before the 
surety. 

Titius owes money to Seius, and Sempronius to Titius. On being sued by Seius, 
Titius requests Seius to accept from Sempronius a promise by stipulation to pay the 
amount, on condition that if Sempronius does not pay the money he will. 

A dispute regarding an inheritance took place, and claims were advanced on the 
part—(1) of the heirs named in the will; (2) of a paternal uncle, Maevius ; and (3) 
of several paternal aunts, sisters of Maevius. Maevius wrote to his sisters, saying he 
would share with them whatever he recovered in a suit he was about to inetitute 
against the testamentary heir. No stipulation followed. Maevius compromised the 
caso, aud got some lands and other property. Could the sistera compel him to share 
with them’ YVcs, because a request was implied on their part to Maevius to take 
legal proceedings to recover the property to which they all laid claim, (D. 14, 1, 
62, pr.) 


3. A mandate may come in for the sake of a third person only,—as when he 
gives you a mandate to manage Titius’ business, to buy a farm for Titius, or 
to become surety for Titius. (J. 3, 26, 3.) 


In this case the mandator was simply a surety. In what respects suretyship so 
onnatituted differed from the verbal contract of suretyship (Adejuesvo) will hereafter be 
examined. (See Accessory Contracts.) 


4. It may be for the sake of the giver and a third person,—as when he 
gives you a mandate to act in business common to himself and Titius, or 
to buy a farm for Titius and himsell, or to undertake for Titius and him. 

3, 26, 4) 
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“ Titins to Seina Greeting.—You are aware of the interest I takein 
and since you are about to marry her in accorlance with my wishes, I desire to see 
you married in a manner suitable to your position, Although I know that Titia, the 
mother of the girl, will promise you a auitable dowry, still I, the more to win your 
attachment to my house, do not hesitate also to pledge my word. Wherefore, 
know that for whatsoever sum you stipulate with her, I will be surety, aod will see 
you paid.” 

This is an example of a letter of mandate. (D. 17, 1, 60, 1.) 


5. It may be for your sake and that of a third person,—as when a man- 
date is given you to lend Titius money at interest. But if the mandate is 
to lend him money without interest, then it is for the sake of the third 
person that the mandate comes in. (J. 3, 26, 5.» 


Riauts AND DUTIES. 


A. Duties of Mandatarius = Rights in personam of mandator. 

I. To do what he has promised. (D. 17, 1, 22, 11.) 

A mandate anyone may freely refuse to undertake. But if it is once un- 
dertaken, it must be fulfilled or renounced as soon as possible, $0 that he 
that gave it may carry out the same matter, either in person or through some 
one else. For unless the renunciation is so made that the whole case is kept 
untouched for the giver of the mandate to resolve the matter himself, then 
none the less there 1s room for an acto mandati,—uniess, indeed, some 
good reason comes in for not renouncing, or for renouncing at an unreason- 
able time. (J. 3, 26, 11.) 


Paul gives instances of “ good reasons,” —sudden illneas, a necessary journey, enmity 
arising between mandator and mandatarius, or a mandator's loss of credit, and in- 
ability to meet his obligations. (Paul, Sent. 2, 35, 1.) 

The obligation on the mandatarius ia, therefore, not unquali- 
fied. A person that has gratuitously undertaken a mandate is 
not bound to execute it unless he has the meana of doing so, 
and has put the mandator in a position where he cannot have 
the commission executed by any one elac. The obligrtion of 
the mandatarius cau therefore be got rid of at any time, if he 
gives the mandator an opportunity of getting another to per- 
form the mandate. It would be unfair, if after having under- 
taken to do a service, and having made it impossible for any 
one else to do it, the mandatarius were at the last moment to 
refuse. This would be taking advantage of the confidence 
reposed to him, to do an injury to the mandator, 

If a consideration has been promised for a service to be 
rendered, then the person that undertakes it cannot renounce, 
Suppose Titius asks Seius to manage his cstate during his ab- 
sence on a campaign. If Titius agrees to pay Seius a salary 
for his trouble, then Seius cannot refuse the superintendence 
without exposing himself to an action for damages, But if no 
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wages are to be paid, Seius can refuse up to the time that Titius 
goes away, provided he gives him an opportunity to find 
another. It would be grossly inequitable if Seius were allowed, 
just at the moment when Titius was obliged to go, to throw up 
the management; accordingly, in the Roman law, Seius was 
obliged to execute his promise, or else pay the damage result- 
ing from his refusal. (C. 4, 35,16; D.17, 1, 27,2.) Hence, if 
no loss is actually suffered, either because there was no necessity 
for doing what was promised, or another did it, Seius has no- 
thing to answer for. ¢D. 17, 1, 8, 6.) 

II. To execute the commission as it was given, leaving no- 
thing undone, and doing nothing wrong. (D.17,1, 5, pr.-1.) If 
the mandatarius does not execute his commission according to 
its terms, he is not entitled to his counter claim against the 
mandator. (D. 17, 1, 41.) ; 


In the discharge of a mandate one ought not to overstep its bounds. [For 
if he does, the principal has an actio mandati against him for the amount of 
the principal's interest in its fulfilment—supposing always he could have 
fulfilled it; while against the principal he has no action in turn.] If, for 
instance, a man gives you a mandate to spend any sum not exceeding 100 
aurei in buying a farm, or in undertaking something for Titius, you ought 
not to buy the farm at a higher price, nor to become surety fora larger sum. 
If you do, you will have no actio mandati against him. Sabinus and 
Cassius indeed held that, even if you are willing to bring the action 
for a sum not exceeding 100 auret, it will still bein vain. But the authorities 
of the opposing school rightly think that you can bring an action for a sum 
not exceeding 100 auref,; and this opinion is certainly milder. But if you 
buy it for a less sum, you will have an action against him. For he that 
gives you a mandate to buy him a farm for 100 aure# is understood to give 
you a mandate to buy it for less if you can. (J. 3, 26,8; G. 3, 161.) 


a gives Seius a commission to sell a slave for 10 auret. Seius sells the slave 
for 9. The aale is good ; but Seius must make up the price to Titius. (Paul, Sent. 
2, 18, 3.) This view is not borne out by the following cases :-— 

Titiue aske Seius to sell his (Titius') farm for 100 aurei, and Seius sells it for 90. 
If Titius sues for his land, he will recover it unless the price is made up to 100. 
(D. 17, 1, 5, 3.) 

Calpurnius requests Attius to buy the house of Seius for 100 aurei. Attius 
instead bought the house of Titius for less, although it was of greater value. Cal- 
purnius is not bound to accept it. (D. 17, 1, 5, 2.) 

‘Titius requests Seiua to pay a sum that he owes to Cornelius. Instead of paving 
ft to Cornelius, Seius induces Cornelius to accept him as a substitute in the place 
of Titius, and afterwards has to pay the money. Although Seius has not observed the 
exact terms of the mandate, stil) this is a substantial performance. (D. 17,1, 45, 4.) 

*Laciua Titius to his Gaius. Greeting.—I request and arder (mando) you to 
become a surety for Publiue Maevius to Sempronius; and whatever sum Poblius 
shall fail to pay you, I hereby inform you by this letter, written with my own hand, 
that I will instantly pay you." Gaius did not become surety (fid¢jussor), but he gave 
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® mandate to Sempronius to advance money to Maevius. Inasmuch as, in either way, 
Gaius made himself responsible if Maevius made default, he had a remedy agninet 
Titius upon this letter. (D. 17, 1, 62, 1.) 

Titius requests Seius to buy a farm, without stating that he will not accept a 
aaa only the whule of it. Seius buys a half. This is a good performance 
(D. 17, 1, 36, 3.) 


III. The mandatarius must execute the mandate honestly, 
and with as much care as a good paterfamilias, (C. 4, 35, 18). 

A mandatarius is guilty of dolus when he refuses to give up 
to the mandator what he has got through the mandate, and has 
in his power (D. 17, 1, 8,9); or when h® refuses to sue when 
it is in his power to sue. (I). 17, 1,44.) But the mandatarius 
is not liable for accidental loss unless he specially undertakes 
that responsibility. (D. 17, 1, 39.) 


This obligatich may be contrasted with the parallel gratuitous contract of depoait, 
In that contract the depositarius answers only for fraud (do/us), not for carelosanena, 

The responsibility of the mandatarius in said to arise from the contract being 
originally made between friends, with no voucher but their honour, and implying a 
high degree of care. Whether this is a satisfactory reason is somewhat doubtful, 
when we consider that a less amount uf care was required in the non-gratuituus oon- 
tract of partnership. 

Modestinus (Mos. et Rom. Leg, Collat. 10, 2, 8) states that tho mandatarius 
answers for dulus only, not for culpa, and in this reapect contraata him with a tufer. 
The services of mandatarius and tutor are in cach case gratuitous, yet in the former, 
says Modestinus, only dolus is reckoned ; in the other both dodus and culpa. But the 
statement of Modestinus was undoubtedly not law; it is intereating, however, as 
evidence that there was not complete unanimity among the Koman jurista on the 
subject of the responsibility of the mandatarius. 

Calpurnius requests Felix to inquire into the value of an inheritance left him. 
Felix does so, and reports it worth 500 auret. Upon this representation Calpurnius 
sells the inheritance to Felix for that sum. Really it was worth 900 auret. Calpur- 
nius cannot set aside the sale on the ground of inadequacy of price, but he can sue 
Felix for 400 aurei, because he misled him to that extent in executing his mandate. 

D. 17, 1, 42.) 

Titius requests Seius to inquire into the resources of Piso, who has asked bim for 
an advance of money. Seius, willing to do a guod turn to Piso, represents him as 
perfectly trustworthy. Titius advances money to Pisa, who is really insolvent, Seius 
must make good the loss. (D. 17, 1, 42.) 

Julius being plaintiff in a suit, appoints Licinius his proeurator, who, by collusion 
with the defendant, allows the claim to be defeated. Licinius must make good the 
lors ; and if he is insolvent, am action for fraud (actio de dolo) lies eguinst the defend- 
ant. (D. 17, 1, 8, 1.) 

Titius requests Seius to buy Pamphilus for him at an auction. Seius did not bid 
for the slave, from a desire to please a rival bidder. Seius is answerable to Titius for 
the loss. Suppose, however, Seius berght Pamphilus, and the slave escaped. Is 
Seius liable? Only if the escape was duc to his connivance (dolus) or want of care. 
(D. 17, 1, 8, 16.) 

Sempronius requesta Gaius to buy a slave, and Gaius in doing so neglects to make 
the seller warrant the absence uf defect or disease. Jf Sempronius suffers any kas by 
this neglect, Gaius must make it good. (D. 17, 1, 10, 1.) 
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IV. The mandatarius must give up to the mandator all the 
produce of the things committed to his care (D. 17, 1, 10, 2)— 
the money or other property acquired by him as mandatarius 
(D. 17, 1, 10, 9), and all rights of action against third parties, 
(D. 17, 1, 43.) If the mandatarius is unable to do so in conse- 
quence of his own misconduct or fault, he must make good the 
loss. | 

Titius lends money to Calpurnius, and afterwards at his request Seius stipulates for 
the amount from Culpurnius, The effect of this is that the loan ceases to exist, and 
is transformed into a debt due by stipulation. Titius dies, and his heirs demand from 
Seius his right of action against Calpurnius, because they have no remedy upon the 


loan. If Titius did not intend to make a gift of the debt to Seius, Seius must allow 
the heirs of Titius to sue Calpurnius in his name, (D. 17, 1, 59, pr.) 


B. Duties of Aundator or mandans = Rights in personam of 
mandatarius. ° 

1. To pay the mandatarius what he has properly expended in 
executing the mandate. (D. 17,1, 12,9.) This includes not 
only the money spent in obtaining produce (fructus), but per- 
sonal expenses (unless included in salary), as for travelling. 
(D. 17,1, 10,9.) But luxurious expenditure is not allowed. 
Anything, however, of the nature of ornament added by the 
mandatarius may be taken away by him, if it does not injure the 
mandator, unless the latter is willing to pay for it. (D. 17,1, 
10, 10.) 


Titiua requests Scius to buy Stichus for him. After the purchase, Stichus steals 
from Seius, Can Seius sue ‘Titius for damages or the surrender of the slave to 
him! Yes, if the theft was not due to his fault. If Titius knew the character of 
Stichus, and did not forewarn Seius, he is liable to pay to Seius the total loss sus- 
tained, even if that exceeds the value of the slave. (D. 17, 1, 26,7; D. 47, 2, 61, 5.) 

II. To accept whatever the mandatarius has bought, and in- 
demnify him against all obligations that he has undertaken in 
execution of the mandate, (D. 17, 1,45, pr.; D. 17, 1, 45, 5.) 
In a word, the obligation of a mandator was to see that the 
mandatarius suffered no loss from executing the mandate. As 
the mandaturius got nothing, 80 he ought to lose nothing. But 
this obligation was conditional; it depended upon whether he 
properly performed the mandate. (D.17, 1,41.) If he faith- 
fully executed his commission, and spent money or subjected 
himself to obligations, it would have been a manifest breach of 
faith, if the mandator had refused to releage him from the obliga- 
tions, or to reimburse him what he had spent. The mandatarius 
acted for the mandator, not for himself. It follows that until 
the mandate was executed no action lay against the mandator, 
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(D. 17, 1, 45, 1.) The obligation of the mandator has thus an 
affinity with the duties arising from contracts ve. Since I 
have acted for you, and incurred certain expenditure, you are 
bound to indemnify me. This performance of the mandate is 
analogous to the delivery of a ree in mutuum or depositum, The 
principle in both cases is the same. 

On the other hand, the obligation of the mandaturius to exe- 
cute the contract is not absolute; it is limited to the case where 
the mandator has, in consequence of the promise of the manda- 
tartus, not done something he would otherwise have done, and 
has thereby sustained loss, (D. 17, 1,8, 6.) In thisreapect the 
position of the mandutor is unique. He acquires a right agninst 
the mandatarius, not from any act (as in the other cases of 
equitable contracts, aud the corresponding right of the manda- 
tarius against the mandator), but from a forbearance to do what 
his interests required him to do, and what he would have done 
but for the confidence he reposed in the promise of the manda- 
tarius. Hence mandate may, without impropriety, be assigned 
a place in the class of Equitable Contracts. 

INVESTITIVE FACTS—A mandate does not require to be mado 
in any set form of words, and it may be implied from the con- 
duct of the parties. (D. 50, 17, 60; D. 17, 1, 62, pr.) 


SPECIAL DIVESTITIVE FACTS. 


1. But a mandate, although properly entered intn, may be revoked so long 
as it had not been acted on in any way ; and thereupon is atan end. (J. 3, 
26,9; G. 3, 159.) 

It would be inequitable to allow a mandator to revoke a mandate after it had 
been partially fulfilled, so as to escape his obligations to the mandatarius. (D. 17, 
1, 15.) 

2. Renunciation of the mandatarius. The limita within which 
this could be done have been already mentioned (p. 449). 


3. Again, if while a mandate has not as yet been acted on in any way, 
one of the parties—either the principal or the agent—dies, the contract of 
mandate is dissolved. But for convenience’ sake it is a received opinion that 
if your principal dies, and you in ignorance of his death carry out the man- 
date, then you can bring an acHio mundati. For were it not so, a lawful and 
reasonable ignorance would bring loss upon you. And similarly it is held 
that if Titius’ steward is manumitted, and his debtors through ignorance pay 
the freedman, then they are clear ; although otherwise, in the strict account 
of law, they could not be clear, because they paid another, and not the person 
they ought to have paid. (J. 3, 26, 10; G. 3, 160.) 


REMEDIES. 
L Actio mandati (directa). By the mandutor against the mandatarius, 
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Condemnation involves infamy, if the breach of duty has been wilful. (D. 8, 
2, 1.) 

II. 1. Actio mandati (contraria). By the mandatarius against the mandator. 

2. Pereecutio extra ordinem for salary (honorarium) promised. (C. 4, 85, 1.) 


Tumrp.—CONTRACIS FOR VALUABLE 
CONSIDERATION. 


The fourth group of contracts enumerated by Justinian is 
distinguished from the others by the absence of any special 
form; they are said to be created by consent alone. 


The contracts made by consent are those of purchase and sale, letting and 
hiring, partnership, and mandate. (J. 3, 22, pr.; G. 3, 135.) 

In those forms the obligation is said to be contracted by consent, because 
neither a form of words nor writing nor the presence of the parties is at all 
needful ; nor need anything be given to make the obligation actually binding, 
but the consent of those that are doing the business is enough. (J. 3, 22, 13 
G, 3, 136.) 

And hence such business contracts are even made between persons not 
present, by a letter for instance, or by messenger. [But in no other way can an 
obligatio verbis be formed if the parties are not present.] (J. 3, 22, 23 G. 
3, 136.) 

Again, in those contracts each incurs an obligation to the other to render 
what is fair and just ; whereas in contracts made by words one party stipu- 
lates and the other promises. (J. 3, 22. 3; G. 3, 1, 37.) 

In the case of entries, one binds the other by entering the money as paid 
out, and that other is bound in turn. Against a man not present an entry 
of debt may however be made, although no verbal contract can be made 
with one not actually present. (G. 3, 138.) 


The circumstances dwelt upon in the text are that the consensual contracts are 
bilateral (not unilateral, like stipulation), that they are bonae fidei (not stricti juris), 
and that they may be completed in the absence of the parties, But mandate is not 
any more bilateral than deposit ; the equitable contracts are bonae fidei ; and, as Gaius 
points out, the expenailatio does not require the presence of the parties. The mark 
that distinguishes this class of contracts from all others—namely, the presence of 
valuable consideration, the Institutes were not at liberty to mention, if for no other 
reason, on account of the position assigned to the gratuitous contract of mandate. 


1—SALE (Euprio-VENDITIOV). 
DEFINITION, 


Sale is a contract in which one person (venditor, seller) pro- 
mises to deliver a thing to another (emptor, buyer), who on his 
part promises to pay a price (pretium). 

To constitute a sale, three things were required :—(1) athing; 
(2) a price; and (3) an agreement between two persons to 
give one for the other. In regard to two of these elemente— 
the consent and the thing—there is nothing peculiar or distinc- 
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tive, and the observations to be made upon them will find a 
place in the Second Subdivision. The other element—price— 
requires some explanation. 

1. The price must be coin. 


And further, the price ought to be fixed. For there can be no sale with- 
out a price. (J. 3, 23,14; G. 3 140.) 

Again, the price ought to bein money. For whether anything else—a slave 
for instance, a robe, or a farm—can be the price of another thing, is much 
disputed. Sabinus and Cassius think it can; and hence the common say- 
ing that barter is sale, and its oldest form. For proof they used the Greek 
poet Homer, who in one place says that the army &f the Greeks got wine for 
itself by bartering certain things. His words are :—‘ And thence too wine 
was got by the long-haired Achaeans, some bartering for it bronze, and 
others the glistening steel, some hides, and some the cows themselves, and 
some again slaves.” But the authorities of the opposite school thought 
differently, and held that barter was one thing, sale another. For how else, 
said they, could it be made clear in a sale which was the thing sold and 
which the price. And it would be absurd to regard each as at once the 
thing sold and the price paid. [Caelius Sabinus says that if you have a thing 
for sale, say a farm, and I come and give a slave as its price, then the farm 
is the thing sold, and the slave is given as the price for receiving the farm.] 
But the opinion of Proculus, who says that barter is a kind of contract dis- 
tinct from sale, has deservedly prevailed. For he both backs up his view by 
other lines from Homer, and argues for it by very strong reasons. Former 
Emperors too have allowed it; and it is more fully shown in our Digest. 
(J. 3, 23,23 G. 3, 148.) 

It is enough, however, if part of the consideration is a price. 

Titius sells a house to Gaius for 2 aurei, and on consideration that Gaius repairs 
another house. It was held that an action of vale (ez rendito) would lio against Gaius 
for the repairs ; but not if the only consideration was the repairs, (1). 19, 2, 6, 1.) 


Although the contract must be for a price, the payment may 
be in goods. There is nothing to hinder the seller, after the 
contruct is made, agreeing to take goods for the price. (C.4 
44, 9.) 

2. The price must be definite. 


The price ought also to be definite. But if instead of this the parties 
agree that the thing is to be bought at the value to be put upon it by 
Titius, then among the ancients there were debates enough and to spare 
whether this constituted a sale or not. [Labeo said the transaction had no 
force ; and Cassius approved of this view. But Ofilius declared it was a 
sale ; and his opinion was followed by Proculus.] But our decision has 
settled the question in this way :—Whenever a sale is agreed for at a price 
to be fixed by a third person, the contract is to stand, but under this con- 
dition. If the person named fixes a definite price, then in any case his 
valuation must be followed, the price fully paid, the thing delivered, and so 
the sale fully accomplished. For the buyer can proceed by the acto ex 
empto; the seller by the acto ex venaito. But if the person named is either 
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unwilling or unable to fix a definite price, then the sale goes for nothing, 
as ifno price had been determined on. And since this is held by us to be 
the law in the case of sales, it is only consistent to extend it to the case of 
letting and hiring. (J. 3, 23,13 G. 3, 140.) 


The constitution referred to is C. 4, 38, 15. 
There was no contract if the determination of the price was left to the purchaser, 
thus, “ for as much aa you think fit or please.” (D. 18, 1, 35, 1.) 


3. The price must be real, and not merely colourable (tmagi- 
naria venditio.) (D. 50,17, 16.) The price may be made less 
as a favour to the buyer (D. 18, 1, 38), but if it is not intended 
to be demanded, there is no sale. (C. 4, 38, 3). 

4. In the absence of fraud, the Preetor refused to cancel a 
sale on the ground of mere inadequacy of price. (D. 4, 4, 16, 4.) 
But it is stated in a rescript of Diocletian and Maximian, that 
when a thing was sold for less than half its value, the seller 
could recover the property, unless the buyer chose to make 
up the price to the full amount. (C. 4, 44, 2.) Although the 
language of the rescript is perfectly general (rem majoris 
pret situ vel pater tuus minoris distraxerit), some authors con- 
tend that this rescript applies only to land, because the 
example mentioned is a farm. It is a moot point whether, if 
the price were excessive, the buyer could withdraw from his 
bargain, unless the seller consented to take a fair price. 


RIGHTS AND DUTIES. 
. 


DUTIES OF SELLER (Venditor)=RIGHTS in personam OF BUYER 
(Emptor), 

A. In the Absence of Special Agreement. 

The distinction here followed is recognised by the Roman 
jurists, Ulpian (D. 19, 1,11, 1) observes that in a contract 
bonae jidei, the first principle is to carry out the intentions of 
the contracting parties. If the parties are silent, then the 
duties are such as naturally pertain to the contract. This 
statement is rendered more explicit by another text from 
Ulpian, which puts the distinction on its proper basis, that the 
parties when silent are presumed to abide by the recognised 
custom. (Ka entm quae sunt moris et consuetudinis, in Lonae fide 
judicita debent vemre.) (D. 21, 1, 31, 20.) This points to the 
true origin of the group of duties now to be described. When 
the parties are silent, custom speaks. 

I The seller is bound to deliver the thing sold (prestare, 
tradere rem) to the buyer. (D. 19, 1,11, 2.) If the thing sold were 
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ares mancipt, the seller must transfer it by mancipatio, (Paul, 
Sent. 1, 13,4) The seller was not bound to make a good title 
and vest the ownership in the buyer (D. 18, 1, 25,1; D. 19, 
4,1, pr.), but he must give the buyer such posseasion as would 
enable him to triumph in a possessory suit. (D.19, 1, 11,13.) 
Hence a person could make a valid contract of sale, although 
he was not the owner, if he had possessto. (D. 18, 1, 28.) 
Indeed, if the vendor, by special agreement, promised to make 
the buyer owner, as well as possessor, it was held that the 
transaction was not a contract of sale, byt au exchange. (See 
p. 369. D. 12, 4, 16.) In exchange or barter, the obligation 
on both sides was to give a good title to the ownership 
(dominium), and not merely to the posaessio, (D. 19, 4, 1, 3.) 
From the circumstance that upon the sale of a res manctpi, the 
vendor must convey the thing sold by mancipatio, it may be 
inferred, not altogether without probability, that the rule in 
Barter obtained at first in Sale. It is the natural and the 
reasonable rule, since the purpose of the contract of sale is the 
exchange of the ownership of a thing for coin. 

The meagreness of the obligation imposed upon vendors 
was supplemented by an obligation, in later times implied by 
law, to warrant the buyer against eviction, At first this duty 
arose ouly from express stipulation ; and it is probable that the 
obligation to give a mere possessory title originated in the 
game way (vacuam poasessionem tradi) (D. 19, 1, 8,1; D, 22, 
1,4.) A probable explanation of this anomaly has been already 
offered (p. 369). ‘To the latest period, the rule was strictly 
maintained, and the only concession that appears to have been 
made is that, if a person, other than the vendor, attached the 
title before the price was paid (whether the thing sold had been 
delivered or not), the buyer was not obliged to pay the price, 
unless substantial suretics were given to guarantee him the res- 
titution of his money, in case he were evicted. (Vat. Frag. 
12; C. 8, 45, 24.) 

An heir sells to Gaius an estate of which Titins has been put in posseasion to secure 
alegacy. The heir cannot fulfil his obligation although he is owner. (D. 19, 1, 2, 1.) 

Titius has a usufruct of Gaius’ farm. Gaius sells the farm to Macvius, (Gaius 
must redeem the farm befure he can give Maevius free possession. (1). 19, 1, 7.) 

Julius sells a farm over which a right of way existe to a neighbouring farm. This 
is not inconsistent with the delivery of the free possession. (DL. 18, 1, 59.) 

Titius, heir of Sempronius, sold a farm to Septicius in these terma :—‘ The land of 
Sempronius, and all his rights thereon, you will buy for so much,” The land was 
delivered ; but its boundaries were not pointed ont. Can Titins be compelled tu pro- 
duce the title-deeds of the inheritance, and show what rights Sempronius bad, and 
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what are the bouridaries? Certainly ; and if no such title-deeds exist, Titius must 
still point out the boundaries, as fixed by usage. (D. 19, 1, 48.) 

A creditor to whom a farm was mortgaged, and who had possession of the receipts 
of taxes (chirographa tributorum), sold it to Maevius, with a condition that Maevius 
should pay any tribute that might be due. The same land, on account of alleged 
arrears of taxes, is sold by the contractor of the district, and Maevius buys it and 
pays the price. Maevius can compel the creditor to deliver up to him the receipts for 
the taxes that have been paid. (D. 19, 1, 52, pr.) 

In the absence of any agreement to the contrary, a sale of a house included all that 
was commonly regarded as part of it, or was intended for the permanent better en- 
joyment of the house. (D. 19, 1, 18,81; D. 19,1, 17, 7.) For details, see D. 19, 
1, 88, 2; D.19, 1, 17, 8; D. 19, 1,15; D. 19,1, 18,1; D.18,1, 78; D, 18, J, 40, 
6; D. 18, 1, 76; D. 50, 16, 25, 1. 

The sale of a farm included the crop on the ground and fixtures in the soil, but 
not living animals, as fishes in a pond. (D. 19, 1, 17, 1; D. 6, 1, 14; D. 19, 
1,15; D. 19, 1,16.) It did not include what was ordinarily called ruta-caesa (D. 
18, 1, 66, 2), %e., things dug up (eruta), as gravel, lime, etc.; or cut, as trees. (D. 
19, 1, 17, 6.) 

The sale of slaves did not carry with it the slave’s peculium, unless specially agreed 
upon. (D. 18, 1, 29.) 

The obligation to deliver was conditional upon the payment 
of the price. The seller was not obliged to part with the thing 
aeld until he had got his money, and the whole of his money. 
(D. 19, 1,50; D. 18, 4, 22.) The vendor keeps the thing quasi 
pignus. (D. 19, 1, 13, 8.) 

Titius sells wheat to Gaius for 10 auret, and Gaius, before the wheat is delivered to 
him, dies, leaving two heirs. One of the heirs cannot, by offering 5 awrei, get the 
half of the wheat. Titius is not bound to part with any of it until he gets the whole 
price. (D. 18, 1, 78, 2.) 

II. Prior to the delivery of the thing sold to the buyer, the 
seller must take as much care of it as a good paterfamilias, (D. 
18, 1, 35, 4.) He is responsible for custodia and diligentia. (D. 
19, 1, 36.) 

This obligation might be diminished or enlarged. It was 
diminished if the buyer refused to accept the thing, or neglected 
to take it away after he was bound to do so. (D. 18, 6,17; D. 
18, 6, 12.) Ifno time were agreed upon, the seller ought, after 
a reasonable time, to give notice to the buyer to remove the 
goods. -(D. 18, 6, 4, 2.) If both buyer and seller made delay 
(mora), it was the same as if the buyer alone were in delay. 
(D. 19, 1, 51.) When the buyer made delay (mora), the seller 
was responsible only for wilful misconduct or extremely gross 
negligence (dolus), as in the case of a depositee. (D. 18, 6, 
17.) On the other hand, if the seller refused to give up the 
thing at the proper time, and was thus in delay (mora), he was 
responsible not only for due care (diligentia), but for accidental 


loss, 
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Titius sells 2 house to Gaius. The adjoining house isin «ruinous condition and 
threatens to fall. Titius does not require the owner of the dangerous property to give 
security (cautio damnit infecti), and before the house sold is delivered to Gaius, it is 
injured by the fall of the next house. On account of his negligence in not requiring 

security, Titius must pay for the damage sustained. (D. 19, 1, 86.) 

Sempronius sells a house to Septicius, but before the time for delivery, it is burned 
down by the carelessness of a slave belonging to Sempronius, and employed to watch 
the property. Does the loss fall upon Sempronius or Septicius? If Sempronius 
showed ordinary care in selecting the slave to watch the house, he was not responsible. 
(D. 18, 6, 11.) 

Titius sells a slave te Gallus. After the sale, Titius orders the slave to do some 
dangerous work, and the slave breaks his leg. Is Titius responsible for the damage ? 
Labeo said if Titius ordered the slave to do what.he wae accustomed to do before the 
sale, and what he would have ordered him to do if the sale had not taken place, he is 
not responsible. Paul took a different view, and said the question was whether the 
work was sodangerous that a prudent man would not have ordered it to be done either 
before or after the sale. (D. 19, 1, 54, pr.) 


Ill, The seller must compensate the buyer in the event of 
his being evicted by law from the whole or part of the thing 
bought. (D. 41, 3, 23,1; C. 4, 52,5; C8, 45, 6.) 

This obligation was often created by express agreement. 
The technical phrase was hAabere licere, that the buyer should 
have undisturbed possession of what he bought. To the 
stipulation a penalty was added, in Rome, generally of twice 
the price of the thing sold, elsewhere, varying according to 
local custom. (D. 21, 2, 6.) The stipulation was kept up for 
the sake of the penalty, long after the obligation to pay for 
eviction was recognised as a duty of the seller. Hence the 
obligation to answer for eviction presents itself under three 
aspects. (1.) The buyer stipulates for a penalty in the event 
of his being evicted. (2.) If no penal stipulation was made, 
the buyer could at any time, prior to eviction, call upon the 
seller to make it. (3.) If neither the stipulation nor any 
demand for it was made, and the buyer was evicted, the seller 
was bound to give compensation. These three cases will be 
examined separately. 

1. A stipulation is made, on this condition, that the seller 
promises to the buyer twice the price paid by him if he is 
evicted by law from the thing sold. If the promise were that 
the buyer should have undisturbed possession (habere licere), 
the seller was bound to pay the penalty if the buyer was evicted 
by any one; if, however, the promise were that the seller and 
those claiming under him would not disturb the buyer, the 
penalty could not be exacted if an eviction were made by any 
other than those persons. (D. 19, 1, 11,18.) If an eviction 
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took place, the penalty became due (sitpulatio committitur). In 
order that the penalty should become due, five things must 
concur. 

1°. The seller must have promised absolutely. -Thus, if he 
declined to guarantee for eviction in certain cases, the penalty 


was not due. 


In selling a slave, the owner guaranteed against eviction, unless the eviction took 
the form of the freedom of the slave. If the slave were free at the time of sale, or 
were a statuliber, the buyer could not recover the penalty. (D. 21, 2, 69, pr.) 


2°. The ground of ¢the eviction (causa evictionts) must have 
existed at the date of the sale. 


A slave was sold without his peculium. The slave took away part of his peculium 
to his new master, who was thereupun sued for theft. The penalty fur the theft 
exceeded the value of the slave, and the buyer surrendered the slave to his old master 
(noxe deditio). The buyer was nevertheless bound to pay the price. If the theft had 
occurred before the sale, and the buyer had been obliged to surrender the slave, then 
the penalty for eviction would have been due. (D. 21, 2, 3.) 

3°. The eviction must be by order of a court of law, and the 
order must not be bad in law. (D. 21, 2,16,1; D. 21, 2, 51, pr.; 
C. 8, 45, 15.) 

If the eviction is by force, the remedy of the buyer is the 
interdicts to recover possession. (C. 4, 49, 17.) 

If the buyer goes to arbitration and loses, he has no redress 
against the seller, because he was not forced to go to arbitra- 
tion. (D. 21,1, 56,1.) Ifthe judge that ordered the eviction 
made a mistake through ignorance or stupidity, the buyer had 
no redress. He was deprived of his property by the blunder of 
a judge, a calamity that ought to be assimilated to floods or 
the like, all of which losses must be sustained by the buyer. 
(Vat. Frag. 10; C. 8, 45,8; C. 45, 15.) 

4°, The eviction must not be due to the fault of the buyer. 

If the buyer, having a good defence as possessor, but no remedy if out of possession 
allows the adversary, wilful i i ' 
low (D. 21,2, 28,13 D. 21,3, pn; C845 10) 

5°, The buyer must give notice to the seller of any threatened 
eviction, and allow the seller to come in and defend the title. 
(D. 21, 2, 538, 1; C. 8, 45, 20; C. 8, 45,8; C. 8, 45, 17.) The 
neglect of this precaution involved a forfeiture of the penalty 
unless the seller was out of the way and could not be found pe 
had expressly relieved the buyer from the necessity of giving 
him notice. (D. 21, 2, 63; D. 21, 2, 56,6; D. 21, 2, 55, 1.) 

If the buyer is evicted from only a part of the thing sold, or 
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from the usufruct of it, the seller must pay twice the proportion 
of the price that ought to be given for what is lost, not twice 
the whole‘price. (D. 21, 2,18; D. 21, 3, 14.) 

2. If no stipulation were made at the time of the sale, the 
seller was bound to promise a penalty of double the price by 
stipulation, but not to give sureties for the amount. (D. 21, 1, 
31, 20; D. 21, 2, 37, pr.; D. 21, 2, 56, pr.) This obligation 
seems to have rested on an edict of the Curule Aidile, the terms 
of which have not come down to us. It was confined, probably 
by the terms of the edict, to sales of articl@és of value—as pearls, 
precious stones, silk garments, slaves. (D. 21, 2, 37, 1.) It 
seems also that the defendant was compelled to pay double it 
he refused to promise. (D. 21, 2, 2.) 

3. If no stipulation were made, and the buyer was evicted, 
the seller was bound to give him compensation. (C. 8, 45, 6; 
D. 19, 1, 3, pr.; Paul, Sent. 2,17,1; D. 21,2, 76.) This obliga- 
tion was imposed in the absence of a penal stipulation, and the 
seller was bound simply for compensation, not for a penalty. 
(D. 21, 2, 60.) 

The measure of damages was not the price the buyer gave 
for the thing, but the loss he suffered by the eviction. (Quanit 
tua interest rem evictam non esse; non quantum pretiit nomine 
dedistt.) (C.8,45,23.) Hence the amount payable was greater 
or less, according as the thing increased or lessened in value. 
(D. 21, 2, 70; C. 8,45, 9.) In no case, however, where the seller 
was ignorant of the flaw in his title, could he be compelled to 
pay more than twice the price as compensation for eviction. 
(D. 19, 1, 44.) 

The stipulation being for a penalty was construed strictly; 
the obligation considered as of the essence of a contract in 
good faith was interpreted more liberally, with less regard to 
the letter and more to the spirit of the contract. 

1°. As regards the exception of grounds of eviction (causae 
evictionis). 

A slave is sold by Titius, who says, in a general way, that the slave is entitled to 
liberty upon the happening of an event, but without disclosing the event. If the 


buyer did not know the condition, he can demand compensation ; but in this case the 
penalty of stipulation could not be exacted. (D. 21, 2, 69, 5.} 


2°. In the penal stipulation the eviction must be by law; but 
in this obligation bone jidet, that is not necessary ; it is enough 
if the thing sold were not the property of the seller. (D. 21, 2, 
41,1.) Thus, if the buyer himself subsequently becomes the 
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owner of the thing sold, he can recover damages as for eviction. 
(D. 19, 1, 18, 15.) 

A vase is left to Titius as a legacy upon a condition. Titius, knowing nothing of 
the legacy, buys the vase from the heir. He can recover the price in an action for 


breach of contract of sale. (D. 19, 1, 29; D. 80, 1, 84, 5.) 
Gaius sells a slave belonging to Sempronius to Titius, and Sempronius dies, leaving 
Titius hisheir. Titius can compel Gaius to restore the price of the slave. (D. 21, 2, 9.) 


The other conditions (3°, 4°, and 5°) apply equally to the 
general obligation and the penal stipulation. 

IV. The seller must suffer the sale to be rescinded, or give 
compensation in the option of the buyer, if the thing sold has 
faults (unknown to the vendor) that interfere with the posses- 
sion and enjoyment of it. (D.19,1,13,1.) Ifthe seller knows 
of the faults and conceals them, he is guilty of bad faith (dolus), 
and is liable even for consequential damage. (D. 19, 1, 13, pr.) 
In speaking of this duty (IV.), therefore, it is assumed through- 
out that the seller was ignorant of any faults in the thing sold. 

We are left in no doubt as to the source whence this obliga- 
tion was added to the law of sale. At first, no obligation ex- 
isted except where there had been an express warranty against 
faults in the thing sold by the formal contract of stipulation. 
This explains a curious restriction in the duty. ‘The seller was 
not responsible for all faults, but only for those that hinder the 
free possession of the thing. This limit is found in the early 
forms of stipulations, which are ascribed to M. Manilius, who 
was consul B.C. 148, 

“That those she-goats are to-day in good health and able to 
drink, and that one may lawfully have them—all this you 
undertake ? ” } 

“That those swine are sound, and that one may lawfully 
have them, and be guaranteed against all damage done by 
them ; and that they are not from a tainted herd (and have 
got over the fever and flux)—all this you undertake ? ”* 

These stipulations contain no penalty; and it may be inferred 
that they would not have been made if the law had implied in 
every sale a warranty against undisclosed faults. It would thus 
appear that about B.c. 150 the obligation of warranty existed 
only when it was made expressly by stipulation. 





1 {llas capras hodie recte esse et bibere posse habereqgue reote licers, haec spondesne ? 
{ Varro, de R. R. 2, 8,5; D. 19, 1, 11, 4.) 

3 Jilaece sues sanas esse habereque recte licere noxasgue praestart neque de perore 
‘morboso, esse epondesne? To which some add—perfunctus esse a febri et a Sorta, 
(Varro, de BR. R. 2, 4, 5.) 
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The next step was taken by the Curule Addile, who had 
Jurisdiction over the markets, and naturally took a special 
luterest in the law of sale. The reason for his intervention is 
manifest. The seller knows, or at least has the means of know- 
ing, what are the faults in the thing sold, but his interest is to 
conceal them in order to effect a sale or enhance the price; the 
buyer, on the other hand, has the strongest interest in knowing 
the exact worth of the thing sold, but his opportunities of 
knowing are very slender. (D. 21, 1, 1, 2.) There is, there- 
fore, nothing unfair in throwing upon tit seller the obligation 
of disclosing any important defects in the thing he wishes to 
sell. This is especially important in the sale of animals and 
slaves. Slaves were common and valuable articles of mer- 
chandise, and they were liable to have serious undisclosed 
faults. It would have been very inconvenient if it had been 
as dangerous to buy a slave in Rome as it is to buy a horse in 
England. 

I. The effect of the edict of the Curule Audile was to impose 
on the seller an obligation to warrant the absence of certain 
faults in slaves, animals, and other things, with or without a 
stipulation. (D. 21,1, 31,20; C. 4,49, 14.) If the seller did 
not do so, and faults were subsequently disclosed, then the sale 
could be rescinded, or a deduction made from the price, in the 
option of the buyer. (D. 21, 1, 48, 1.) 

“Those that are selling slaves shall inform the buyers what 
disease or defect each has; which is a runaway or wanderer, or 
still liable to be claimed for some wrong. And all those things 
they shall, as in duty bound, when the slave comes to be actually 
sold, openly and clearly declare. Ifaslave has been suld despite 
the foregoing, or has been in a state altogether different from 
what was promised, with or without stipulation, at the sale, and 
it is alleged that in that respect a warranty ought to have been 
given, we shall give an action to eancel the sale not only to 
the buyer, but to all to whom the property belongs. On the 
other hand, if the slave has been impaired in value after the 
sale and delivery by an act of the buyer or his agent or house- 
hold ; or if any offspring of it has been acquired after the sale ; 
or if there has been any accessory to it in the sale, or the buyer 
has gathered any fruit,—all shall be restored. 

“ Likewise, if a slave has committed a capital offence, or 
attempted suicide, or been sent to the amphitheatre to fight 
with wild beasts, all these things shall be mentioned in the 
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sale; and if they are not, the seller shall be liable to an 
action. 

“Still more: if anyone knowingly has offended in the 
premises, he shall be liable to an action. (D. 21, 1, 1, 1.) 

“The sellers of beasts of burden shall openly and plainly 
declare what disease or defect each has; and as they are sold 
equipped in their best harness, so shall they be delivered to 
the buyer. If anyone offends in the foregoing, we shall give 
actions against him as follows :—For the restitution of the 
harness, or cancelling the sale because of its non-delivery 
within sixty days; for disease or defect, to cancel the sale, 
within six months; for disease or defect, to obtain a deduction 
of the price, within one year. 

“Tf a pair of beasts of burden are sold together, and the sale 
is liable to be cancelled for one, the other may be returned.” 
(D. 21, 1, 38, pr.) 

“In all that herein relates to the soundness of beasts of 
burden, the same shall be observed in regard to all other 
cattle.” (D. 21, 1, 38, 5.) 


The terms of the edicts differ, but the times mentioned in the edict relating to 
beasts of burden were transferred to the sale of slaves (Paul, Sent. 2, 17, 5); and 
substantially the two edicts may be read together. (D. 21, 1, 38,2.) In order ¢*” 
the edicts should apply, the following conditions must exist: (1) The fault m 
exist at the time of the contract (C. 4, 58, 3); and (2) the buyer must be ignora, 
of the fault, although ignorance of the seller is no excuse. (D. 21, 1, 48, 4; D. 21, 1, 
1,6; D. 21, 1, 51, pr.) 

Morbus (disease).—Sabinus defines it as “an abnormal condition of the body, which 
impairs its usefulness” (morbus est habitus cujusque corporis contra naturam, qui usu 
ejus facit deteriorem). (D. 21,1, 1,7.) Disease may be in the body generally, a 
fever ; or in some part only, as blindness and lameness. (D. 21, 1, 1, 8.) 

The want of teeth is not a disease, says Labeo, for then all newborn children would 
be diseased. (D. 21,1, 11.) 

Laheo thought the sterility of a female slave was a disease, within the meaning of 
the edict; but Trebatius said it was not, if it did not arise from some special disease. 
{D. 21, 1, 14, 3.) 

Vitium (defect) is distinguished from disease, All disease is defect, but all defect 
is not disease. (D.21,1,11.) Morbus is a temporary, vitium ia a permanent and 
inherent defect (D. 50, 16, 101, 2), as a one-eyed or stammering slave, a biting or 
kicking horse, an ox that gores. (D. 21, 1, 1, 7; D. 21, 1, 4, 8.) 

In regard to both morbus and vitiwm, it is to be observed that they included only 

defects of the body, not of the mind, unless the mental defect clearly arose from some 
bodily ailment (D. 21,1, 4,2; D. 21,1, 4,3; D. 21,1, 4, 1); and even of the bodily 
ailments, only those sufficiently serious to impair the usefulness of the slave or animal, 
(D. 21, 1, 1, 8; D. 21, 1, 4,6; D. 21, 1, 6, 1; D. 21, 1, 10, 2.) 
. ,Pugitwue and erro (runaway and wanderer), A runaway is one that escapes 
beyond the reach of his master, with the intention of deserting his service. (D. 21, 1, 
17, pr-) There must be an intention to desert (D. 21, 1, 17, 3), and an actual escape 
beyond the control of his master. (D. 21,1, 17, 13.) 
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Z£rro or wanderer is one that is in the habit of staying away from home, wande 
about with no particular object, and returning home after atime. (D. 21, 1, 17, 14) 

The edict mentions a runaway, but not a thief (fur). This seemsa curious incon- 
sistency, a thief being scarcely less objectionable than a runaway. The reason assigned 
is that a thief may be peaceably possessed ; but the vice of running away is one incon- 
sistent with the possession of the slave (habere licere). (D. 19, 1, 18, 1.) 

Vitium noxe.—In consequence of the rule that the responsibility for a slave’ 8 
delict attaches to his master at the time of action brought, it was not safe to buy Py 
slave without a special warranty that no such liability was attached to the slave. 
(D. 21, 1,17, 18.) 

Another fault seems to have been included in the edict ; not to sell an old hand for 
@ new (ne veterator pro novicio veneat) (D. 21, 1, 87); the temptation was of course to 
represent a slave as more docile, in order to enhance tke price. (D. 21, 1, 65, 2.) 

It seems also that the seller was bound to disclose the nationality of the slave, 
otherwise the sale might be cancelled ; for the nationality was often a most material 
circumstance in the selection of a slave. (D. 21, 1, 31, 21.) 


An extension was given to the edict by the interpretation of 
the jurists. The edict, in terms, specifies certain faults that 
must be disclosed, and requires a warranty to be given orally, 
with or without stipulation (dictum promissumve), The jurists 
held that a warranty in respect of faults not specified in the 
edict, given orally, with or without stipulation, should have the 
same effect as a warranty given under the terms of the edict. 
(D. 21, 1,18.) Hence, if anyone affirmed anything of a slave 
that was not true, or denied anything that was true, as saying 
that he was not a thief when he was, or that he was a skilled 
workman when he was uot, then an action lay against him. 
(D. 21, 1, 17, 20.) 

But every recommendation of his goods by a seller was not 
construed into a warranty. Language of mere praise was 
scrupulously distinguished from promises intended to create a 
liability. (D.21,1,19.) If a seller said his slave was steady, 
you were not to expect the gravity and sobriety of a philosopher ; 
if he said the slave was active and vigilant, it was not to be 
supposed that he worked night and day. (D. 21,1, 18, pr.) 
So, if the slave was said to be an artificer, you must only expect 
what was ordinarily looked for in an artificer. (D. 21, 1, 19, 4.) 

The edict, so far as its exact terms have been preserved to 
us, applies only to slaves and cattle (res se moventes), not to 
‘moveables, and stil] less to immoveables. We are assured, 
however, oy Ulpian, that it included all these classes of things. 
(D. 21, 1, 1, pr.; D. 21,1, 63.) An example is given in the 
Digest (D. 1, 49) of pestilential land, the sale of which 
might be cancelled, and another in the Code (C. 4, 58, 4) 
of land bearing poisonous herbs or grass. 
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Again, when a vessel was sold there was an implied warranty 
of its soundness. (D. 19, 1, 6, 4) But this decision was not 
arrived at without a conflict of opinion ; Labeo and Pomponius 
held that there was an implied warranty, Sabinus that there 
was not. 

* B. Duties imposed on the Seller by Special Agreement. 

1. It was entirely in the power of the parties to define the 
quantity or extent of the thing sold, or to reserve rights for 
the seller. Thus the seller might reserve a usufruct or habi- 
tatio. (D.19, 1, 58, 2; D. 19, 1, 7.) On the other hand, he 
might warrant the absence of any servitude (uti optimus maxim- 
usque est). (D. 50, 16, 169; D. 50, 16,90.) Again ruta caesa, 
which, unless specially mentioned, are not included in the sale, 
might be added. (D. 19, 1, 17, 6.) On the other hand, the 
seller might reserve all the edible fruit (~omum) or the quarries 
(lapicidinae) on the land. (D. 50,16, 205; D. 18,1, 77.) But 
personal obligations, not falling within the class of praedial 
servitudes, could not be imposed. 

Lucius Titius promised to give annually out of his lands 100,000 modii of corn 
to the owner of the lands of Gaius Seius. He sold the farm, with an express clause 
that the land was sold subject to all burdens (quo jure quaque conditione ea praedia 
Lneti hodie sunt, ita vaeneunt itaque habebuntur). Notwithstanding this agreement, 


the buyer was not bound to supply the 100,000 modi of grain annually. This obli- 
gation is not a servitus. (D. 18. 1, 81, 1.) 


2. The seller may, by agreement, make himself responsible 
for the accidental loss of the thing sold, or liable only for 
misconduct (dolus), not for due care (culpa and diligentia). 
(D. 18, 1, 35, 4.) 

3. Every seller was bound to promise a penalty of double the 
price on eviction, unless it was part of the bargain that he 
should not make that promise. (D. 21, 2, 37; D. 21, 2, 56; 
D. 21, 2,4.) Ifthe seller bargains that he shall not pay com- 
pensation in the event of the buyer being evicted, he is not 
obliged to pay damages, but he is bound to restore the price 
paid if the buyer is evicted. (D. 21, 2, 69, pr.; D. 19, 1, 
11, 18.) 

4. By no agreement between the parties can the seller be 
exempted from responsibility for cheating (dolus). (D. 13, 
6, 17.) 

Titius sells a thing that he knows is not his own or is mortgaged, and bargains to 
be ‘exempt from responsibility for eviction ; such a bargain is void. (D. 19, 1, 6, 9.) 


5. By express agreement the seller might bind himself to 
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give sureties against eviction. (D. 21, 2, 4, pr.) The surety 
was said to be auctor secundus. ; 


Duties oF Buyer (Emptor) = RIGHTS in personam 
OF SELLER (Venditor). 


A, Duties imposed upon the Buyer without Special Agreement. 

1, The buyer must pay the price agreed upon. He is bound 
not merely to deliver the money, but to give a good title to it. 
{D. 19, 1,11, 2.) Thus a payment of the price with money 
belonging to the seller is no payment at all. (C. 4, 49, 7.) 

If the buyer does not pay on delivery of the thing sold, and 
has not got credit, he must pay interest. (D. 19, 1, 13, 20; D. 
19, 1, 18, 21; Paul, Sent. 2, 17,9.) If credit has been given, 
interest is due from the expiration of the credit. If, before the 
money is paid, the ownership of the thing sold is called in 
question, the buyer is not bound to pay, unless sureties of the 
highest trustworthiness are offered in case of eviction. (Vat. 
Frag. 12 ; D. 18, 6, 18, 1.) 

2. The buyer ought to accept delivery ; and he may be com- 
pelled to remove what he has bought by the actio ex vendito. 
(D. 19, 1, 9.) . 

3. The buyer must pay the expenses the seller is put to in 
keeping the thing sold prior to delivery—as, ¢.g., repairing a 
house, providing medical attendance or teaching to a slave, or 
the expenses of burying a slave (D. 19, 1, 13, 22), and generally 
expenditure honestly and properly incurred. (C. 4, 49, 16.) 
The seller must, however, furnish a slave sold with food, if he 
has the services of the slave, and the buyer does not make 
delay in receiving the slave. (D. 19, 1, 38, 1.) 

B. Duties imposed on the Buyer by Special Agreement. 

1. Right of pre-emption to seller (pactum protimiseos). Ona 
sale, a seller could bargain that the buyer should not sell the 
thing to anyone except himself. (D.18, 1, 75; D. 19,1, 21, 5.) 

9. The seller might make it a term of the contract, that the 
thing sold should be let to him ata given rent. (D.19, 1, 21,4.) 

3. It might be agreed that a female slave should not be em- 
ployed for immoral purposes. (C. 4, 56, 3.) The seller could 
not after the sale withdraw the condition; and a violation of 
it enabled the slave to claim her freedom. (C. 4, 56, 1.) 

4, A slave might be sold with the ondition that he should . 
be removed from a certain district. (D. 18, 7,5; C. 4, 55, 5.) 

5. A slave might be sold on condition that he should 
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manumitted. (C. 4, 57, 6.) To these examples many more 
might be added if it were necessary. Often these special 
duties were imposed by stipulation, especially when a penalty 
was added; but a mere oral agreement without stipulation 
was perfectly valid. 


INVESTITIVE FACTS. 


The contract of sale is made as soon as the price is agreed on, although 
it is not as yet paid over, nor even an earnest given ; for what is given as 
an earnest is a proof (not a part) of the contract of sale. This ought to hold 
only in the case of unwritten contracts of sale; for in such sales we have 
made no change. But in those that are made by writing, we have deter- 
mined that the sale is not complete unless instruments of sale are written 
out by the contracting parties ; or, if written by another, signed by the 
maker of the contract ; and that if made through a /adel/zo (notary), the 
sale is not completed unless the writings are fully finished in every part. 
For as long as any of these conditions is wanting there is room to draw 
back, and either seller or purchaser can retire from the purchase with 
impunity. But we have allowed them so to retire only if nothing has been 
given as earnest. But if this has followed on the agreement, then whether 
the sale has been formally put in writing or not, he that refuses to fulfil the 
contract, if he is the buyer, loses what he has given; and if the seller, is 
forced to restore double, although nothing was expressly said about the 


earnest. (J. 3, 23, pr.; G. 3, 139.) 


The earnest (arrhae), if not part of the price, was to be returned on the completion 
of the sale. (D. 19,1, 11,6; D. 18,3,8.) Often a ring was given. (D. 18,1, 35, pr. 3 
D. 14, 8, 5, 15.) The advantages of earnest were these : (1) it marked off the stage 
of mere proposals from that of a definite agreement; (2) the forfeiture of the earnest 
was an inducement to the faithful performance of the contract. 

The meaning of J. 8, 23, pr. seems clear enough, but it conflicts with the constitu- 
tion (C. 4, 21, 17) referred to by Justinian. According to the Institutes, no change 
was made in the case of agreements that were not to be reduced to writing. The 
earnest was merely proof of some agreement, and there is no reason why the buyer 
should get off from his contract by forfeiting the earnest. In the case of sales to be 
attested in writing, Justinian enacted that the agreement should not be binding at 
the time consent was given, but only when the written instruments were perfected. 
In the interval, either party might withdraw, but if earnest had been given, only with 
the loss of the earnest. In the Code, it is stated: Illud etiam adjicientes, ut in 
pesterum si quae arrae super facienda emptione cujuscunque rei datae sunt, sive in 
seriptis sive sine scriptis ; and then it proceeds as in the Institutes. According to this, 
the new rule would appear to apply to all sales whether to be drawn up in writing or 
not. But this can hardly be what was meant, as the Institutes say explicitly that no 
change was made in unwritten contracts of sale ; and, it may be added, such a change 
was not called for. 


REMEDIES, 


a. To Enforce the duties of the Seller. 

I. Actio #mptt.—This was an action by which the seller could be compelled to per- 
otm his obligations or pay compensation. It was necessary, however, that the buyer 
bould have paid the price, or at least made a tender of it, (D. 19, 1, 18, 8.) 
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By this action also were enforced all special agreements (pacta) made in the con- 
tract of sale. (D. 19, 1, 11, 1.) 

II. Actio Redhibitoria.—This was the action given by the edict of the Adile to 
cancel a sale in consequence of faults in the thing sold. (D. 21, 1,23, 7; D. 21,1, 
60.) It could be brought by the buyer, or by any universal successor. (D. 21, 1, 23, 
5; D. 50, 16, 171; D. 21, 1,19, 5.) The object was twofold—(1) complete resti- 
tution to the seller of the thing sold, with all its produce and accessories ; and (2) to 
give the buyer the price, with interest, as an equivalent for the restitution of the pro- 
duce. (D. 21, 1, 31,2; D. 21, 1, 23, 9; D. 21,1, 27; D. 21, 1, 29, 2.) The seller 
was required to restore the price before the buyer delivered up the thingssold. (D. 
21,1, 25,10; D. 21, 1, 26.) 

The action must be brought within six months. 

IIT. Actio aestimatoria sew quanti minoris.—This agion is brought to reduce the 
price, not to cancel the sale. When this action was used, it was, however, in the 
power of the judex to cancel the sale. (D. 21, 1, 43, 6.) 

This action must be brought within one year. 

IV. Actio ex stipulatu or condictio certi: when a promise has been made by stipu- 
lation. 

B. To Enforce the duties of the Buyer. 

I. Actio Venditi,—This was the remedy of the seller, by which he could compel 
the buyer to observe his duties, whether those were inherent in the contract, or added 
by special agreement as part of the sale. (D. 18,1, 75; D. 19, 1, 11, 1.) 


Il.— HIRE (Loc4710 Con DUCTIO). 


DEFINITION. 


In locatio conductio one person (locator) agrees to give to 
another (conductor) the use of something, or to do some work, 
in return for a fixed sum (merces certa.) (D.19, 2,1; D. 19, 2, 
22,1; Paul, Sent. 2, 18, 1.) 


The contract of letting on hire is very like that of sale, and rests on the 
same rules of law: for as the contract of sale is made by agreeing on a 
price, so there is understood to be a contract of letting on hire when the 
amount to be paid is fixed. The actio locaté is open to the letter; the 
actio conducté to the hirer. (J. 3, 24 pr.; G. 3, 142.) 

Moreover, just as it was a common question whether barter was a con- 
tract of sale, so a question used to be raised with regard to letting on hire. 
The case put was this:—A man gives you something to use or enjoy, and 
receives something else from you in turn to use or enjoy. Now, it is held 
that this is not a letting on hire, but a distinct kind of contract. If, for in- 
stance, a man has one ox and his neighbour too has one, and they mutually 
agree that each shall lend the other his ox free every ten days in turn, to do 
their work, and one ox dies while not in his owner’s care, then no acto locatt 
or conducti or commodati is open to the owner, for the loan was not gratuitous ;* 
but he must bring an actio fraescriptis verbis. (J. 3, 24,23 G. 3, 144.) 


Part of the sum may be paid in goode, as when the landlord agrees to accept so 
much corn for a portion of the rent, (D. 19, 2, 19,.3.) 

The price must be substantial. If the payment were a single coin, there would be 
# gift not a letting for hire. (D.19, 2, 46; D. 19, 2, 20, 1.) Hence a letting to 
a wife for a mere trifle, as » favour to her, is void, as being # prohibited dona- 
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fion. (D. 24, 1, 52.) But the amount was not to be too narrowly scrutinised 
if there was no fraud, and the intention of the parties was to have a real letting, 
and not a gift. (D. 19, 2, 22, 8; D. 19, 2, 28.) 


All we have said above (in regard to sale) about leaving the price to 
be fixed at the discretion of a third person, must be understood to apply 
also to letting on hire, if the pay is left to a third person’s discretion. Hence, 
if a man gives clothes to a fuller to clean, or toa tailor to mend, and no sum 
is fixed to be paid at the time, but he is to give afterwards the sum they 
agree on, then this is not properly a contract of letting on hire, but gives 
rise to an actio praescriptis verbis. (J. 3, 24,13 G. 3, 143.) 


Sale differs from letting, as ownership differs from a tem- 
porary use. 


If I deliver to you gladiators on these terms, that for each man that 
comes out unhurt I shall be given twenty denartZ as the price of his toil 
(pro sudove), and for each man that is killed or disabled one thousand 
denarit, it is a question whether this is a contract of sale or of letting on 
hire. The better opinion is, that as regards those that come out unhurt 
the contract is one of letting on hire; but that as regards those that are 
killed or disabled, it is one of sale. Which it is to turn out in each case 
depends on accident, just as if the sale or letting on hire were conditional : 
for there is no doubt now that things can be sold or let out conditionally. 
(G, 3, 146.) 

Another disputed caseis this: If Titius agrees with a goldsmith that the 
goldsmith shall, out of his own gold, make rings of a certain weight and shape 
and receive say ten auvez, is this a contract of sale or of letting on hire? 
Cassius says that it is, as regards the materials, a contract of sale ; as regards 
the work, of letting on hire. But it is now held that it is a contract of sale 
alone. If, however, Titius gave his own gold, and a sum was fixed to be 
paid for the work, there is no doubt it is a case of letting on hire. (J. 3, 


24,43; G. 3, 147.) 


This contract includes the two antithetical objects of all contracts—things and 
services. The duties arising out of this contract differ materially, therefore, according 
as the object is the use of a thing, or the performance of some service. This distinction 
must be kept in view with reference to a question that cannot be passed over without 
discussion. What is the true place of the contract of hire? In this work it is placed 
under the category of rights in personam ; but is not the interest of a hirer of land 
such as to require it to be placed, along with usufruct and use, under the law of pro- 
perty? This question does not arise with reference to the hiring of services, and 
therefore, even if we were bound to transfer the hiring of things to the law of property, 
we should still be obliged to reserve a place for the hiring of services among contracts, 
Are we right in placing the hire of things under contract instead of property—under 
rights in personam, instead of under rights in rem ? 

This depends upon the nature of the interest of the hirer (conductor). Has the 
conductor of a farm a right wm rem, or only a right in personam against the letter 
(locator), the owner of the land? According to the definition of right in rem, it is 
necessary that the conductor should have a right as against all the world to the pos- 
session of the land for the time agreed upon. Now, nothing is more certain than that 
the conductor had no such right. In the first place, if the locator sold the farm, the 
buyer could at once evict the conductor. (C. 4, 65, 9.) Again, if the landlord be- 
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queathed the farm as a legacy, the legatee could evict the conductor, whose only 
remedy was an action for damages against the heir. (D. 19, 2, 82.) But even the 
landlord (locator) himself was not bound absolutely to allow the conductur possession, 
for, if he could show that he wanted the house let for his own accommodation, he could 
evict the conductor without giving him any compensation. (C. 4, 65,3.) But if a 
farm forms part of a dowry, and is let out by the husband for a fixed time, the wife 
cannot reclaim the farm without giving security that she will leave the tenant-farmer 
in quiet enjoyment, provided only she receives the rents. (D. 83, 4, 1,15; D. 24, 
8, 25, 4.) 

The right of a conductor may be contrasted with the interest of a usufructuary. 
A conductor could not bring an action for theft against a person that had stolen grow- 
ing crop (D. 19, 2, 60, 5), or had secretly dug for and carried away minerals. (D. 
47, 2, 52, 8) The owner (locator) was, however, boufid to sue the thief, and hand 
over the proceeds to the conductor. On the other hand, the usufructuary, although he 
had no right to the crop before it was gathered, had, nevertheless, such an interest in 
the land as to enable him to bring an action for theft. Hence, although he was not 
owner of the stolen produce, and therefore could not bring the condictio furtiva, he 
was regarded as having a right to the possession, which was violated by the theft. 
(D. 7, 1, 12, 5.) It is true that the conductor of a moveable had the actio furtt when 
the moveable was stolen, but that was in consequence of his being responsible for the 
loss of the thing. (J. 4,1, 15.) 

The true position of the conductor appears by contrast with the holder of a super- 
Jictes (p. 430). For his protection a special interdict was invented (D. 43, 18, 1, pr.) ; 
and also, if he were not in possession, a preetorian action in rem. We are told 
that this action was provided because it was uncertain whether an action for letting 
would lie—precisely the same controversy that existed in the analogous case of 
Emphyteusis, and which was settled by the Emperor Zeno, (D. 48, 18, 1,1.) Another 
text from the same passage describes the contrast between superjicies and the contract 
of locatio-conductio. Superficies was aright either perpetual or granted for a very long 
time ; and Ulpian goes on to say that that was the test by which the Pretor discri- 
minated between superjicies and a simple contract of hire. If, says Ulpian, a person 
hired a superficies for a short time, no action in rem would be given ; but if it were for 
a long time, such a remedy would be given. (D. 43, 18, 1, 8.) The letting of farms 
was usually limited to five years. (D. 19, 2, 9, 1; D. 19, 2, 24, 2; C. 4, 65, 7.) 
Considering that it was a disputed point whether the actio ex locato would lie in the 
case of superficies, there can be no hesitation in affirming that the actions in rem were 
given only in the case of a perpetual interest in the land, or one lasting at least for a 
considerable time. 

Lastly, the tenant-farmer was not a possessor (p. 341), and therefore could not avail 
himself of the Interdicts. This fact, taken along with another, that the farmer had 
no utilis actio in rem, conclusively proves that his interest belongs to the class of 
rights in personam. 


RIGHTS AND DUTIES. 
First, Locatio-conductto OF THINGS. 


The following terms were generally employed to designate 
the parties. The hirer (conductor) of a house (praedium urbanum) 
was called inquilinus, and the rent he paid was called pensio. 
The hirer (conductor) of a farm (praedium rusticum) was called 
colonus, and the rent he paid reditus. 
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Duties oF locator oF THINGS = RIGHTS in personam of conductor 
(tnguilinus or colonus). 

I, To deliver the thing to the hirer, and to permit him to 
keep it for the time agreed upon. (D. 19, 2,9; D.19,2, 15, 1.) 
The hirer may sublet. (D. 19, 2, 48, pr.; C. 4, 65, 6.) 

The responsibility incurred by an owner (locator) who does 
not perform this duty, varies according as his non-performance 
arises from his fault or not. If he fails in consequence of his 
own fault, he must pay full compensation (td quod interest). 
(D. 19, 2, 30, pr.) . 


Titius lets a farm to Seius for five years. At the end of two years Titius sells the 
same farm to Sempronius, who turns Seius out. Titius must pay Seius compensation 
for the eviction. Hecould have protected himself, however, by making it a condition 
of sale that Sempronius should allow Seius to remain for the rest of his tenancy. 
(D. 19, 2, 25, 1.) 


If, however, it is through no fault of the owner that the hirer 
is evicted, the latter is entitled only to a remission of the rent. 
(D. 19, 2, 30, pr.) 


Gallus buys a house from a person in possession, whom he has every reason to 
believe to be owner. He then lets the house to Maevius. Soon after, the true owner 
brings an action against Gallus, and succeeding in it, evicts Maevius. Maevius has 
an action against Gallus; but if the latter offers Maevius equally good accommodation 
elsewhere, he is entitled to be absolved from the action. (D. 19, 2, 9, pr.) 

Titius lets a farm to Gaius, and the farm is confiscated. Gaius is entitled only to 
& remission of the rent, not to damages for the non-enjoyment. (D. 19, 2, 33.) 

If a house is burned down, the tenant (inquilinus) is not bound to pay any rent 
after the fire. (D. 19, 2, 30, 1.) 

If the thing let is carried off by robbers, the owner is bound to remit payment for 
the unexpired term of the contract. (D. 19, 2, 34.) 

A landlord, during the currency of a lease, resulves to pull down the house and 
rebuild it. If there is no necessity for this step, he must give the tenant compensation 
(id quod interest); but if it is necessary, he must allow simply a remission of the rent. 
(D. 19, 2, 35, pr.) 

Titius lets a farm to Gaius for five years, At the end of two years Titius dies, 
leaving Sempronius his heir, and bequeathing a usufruct of the farm to Gaius. Gaius 
is absolved from the further payment of rent (D. 7, 1, 34, 1), and the heir is bound to 
release Gaius from the contract. (D. 38, 2, 80, 1.) 


II. The owner is bound to keep the thing in a state such that 
the hirer can enjoy the use agreed upon. If the thing becomes 
deteriorated, and is not repaired, the hirer may demand a 
reduction of the rent or a release from the contract. Trifling 
repairs must, however, be executed by the hirer. (D. 19, 
2,27.) 

Titius lets a house to Gaius, and Sempronius, an adjoining proprietor, builds and 


shuta out his light. Gaius may throw up the contract. So if the doors and windows 
decay, and are not repaired. (D. 19, 2, 25, 2.) 
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III, The responsibility of a landlord in respect of faults in 
the thing hired is similar to that of a vendor in a contract of’ 
sale. In some cases, a warranty of fitness for the use intended 
was implied. (D. 19, 2, 19, 1.) 


Titius lets a farm to Gaius along with the large jars or vats (dolia) used in wine- 
making, The vats are rotten, and Gaius loses his wine. Titius must pay for the wine. 
(D. 19, 2, 19, 1.) 

Titius lets pasture-land that produces poisonous or injurious herbs. If Titius is 
not aware of the fault, he is bound merely to remit the rent; but if he did know, he 
must pay all the damages that may result, (D. 19, 2, 19, 1.) 

Gaius hired Stichus, the slave of Titius, to drive his mules. By the negligence of 
Stichus a mule was killed. Must Titius pay for the mule? If the contract was made 
with Stichus and not with Titius, Titius must pay the damage to the whole extent of 
the slave’s peculiwm, and also so far as he has drawn profit from the letting. But if 
Titius himself let the slave, he is responsible if Gaius hired simply a muleteer, without 
reference to any particular one, and Stichus was selected by Titius. (D. 19, 2, 60, 7.) 
Generally, however, in such cases, the hirer had an action ex delicto. Thus, if a slave 
was let out to keep a shop and stole anything, the hirer could sue his master for the 
theft, and compel him either to pay him the value of the things stolen, or to surrender 
the slave (noxae deditio). (D. 19, 2, 45, 1.) 


IV. The owner must permit the hirer to carry away any 
moveables he has brought on the land or house, and even 
fixtures, provided he promises (by stipulation) not to injure 
the house, but to leave it in as goud condition as before. 
(D. 19, 2, 19, 4.) (See p. 278.) 


Duties oF Hirer or THINGS (inquilinus, colonus) = RIGHTS 
in personam of locator, 


A. In the Absence of Special Agreement. 

1. To pay the rent agreed upon ( pensio, reditus, merces) and 
interest, if the payment falls in arrear. (D. 22,1, 17, 4; C. 4, 
65, 17.) 


An agreement was made between Titius and Seius, that during the period of the 
lease, Seius should be permitted to hold the farm, and, if he were evicted, Titius 
should pay a penalty of 10 auret. Seius paid no rent for two years. Titius can expel 
him without making himself liable to the penalty. (D. 19, 2, 54, 1.) 

In certain cases the hirer was entitled to a remission of rent, in whole or in part, 
even when there was no misconduct on the part of the locator. (D. 19, 2, 15, 2.) 

Thus when a house needs repair, and the landlord requires the tenant to leave 
during the repairs, the tenant pays no rent; and if the tenant is kept out for more 
than six months, he can throw up his tenancy. (D. 19, 2, 60, pr.) 

In other cases a remission was allowed on account of loss or damage to crops, but 
only when the damage was serious (D. 19, 2, 25, 6); and was not compensated by 
particularly good harvests in prior years of the tenancy (C. 4, 65, 8); and when the 
risk was not thrown upon the tenant either by the custom of the place or by special 
agreement. (D, 19, 2, 15, 4; C. 4, 65, 19.) Subject to these limitations, the land- 
lord was obliged to forego even the whole of his rent when the crop was lost or very 
much destroyed by inundations, tempests, hostile invasions, wind or rain. Allowance 
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was also made for the depredations of locusts (C, 4, 65, 18), jackdaws, starlings, and 
for the blight. (D. 19, 2, 15, 2.) 


If. The hfrer must keep possession of the thing for the time 
agreed upon. If without a reasonable excuse he leaves the 
house or land, he must nevertheless continue to pay rent. (D. 
19, 2, 24,2; D. 19, 2, 55, 2.) If the tenant has reason to fear 
that the house will fall down, he is absolved from paying the 
rent. (D. 19, 2, 27, 1.) 

III. The hirer must take all reasonable care of the thing 
hired, but he is not responsible for unavoidable accident. (C. 
4, 65, 28.) He is responsible if the thing is stolen (J. 4, 1, 15), 
but not if it is carried away by robbers. (D. 19, 2, 9, 4.) 


The hirer ought to do everything according to the terms of his hiring ; and 
if anything is passed over in the terms, he ought to render in that case what 
is just and fair. 

When it is for the use of garments, or silver, or beasts, that a man has 
made or promised payment, he is required to guard those with all the care 
that the most diligent head of a house employs in regard to property of his 
own. If he does this and yet by some mishap loses the property, he will 
not be bound to restore it. (J. 3, 24, 5.) 


Gaius hires from Titius weights, which are broken by the Atdile for being unfair, 
Must Gaius make good their value? If he hired them for good weights, he is released ; 
but if he knew they were light weights, he must pay their value. (D. 19, 2, 13, 8.) 

Titius lets two mules to Gaius, and guarantees that they will carry a certain weight. 
Maevius overloaded the mules, and they were injured. Gaius may be sued for breach 
of contract, and Maevius for damnum injuria. (D. 19, 2, 30, 2.) 

A shipmaster proceeds on a river without a rudder. A storm arises, and the boat 
is lost. He is responsible to the passengers for the damage they sustain, upon the con- 
tract of hire. (D. 19, 2, 18, 2.) 

A shipowner has agreed to carry goods to Minturnae, but finding the river too 
shallow, transfers the goods to a boat belonging to another owner. The boat is lost at 
the mouth of the river. Which of the owners is responsible? Upon this point opinion 
did not seem to be quite agreed. Labeo says the owner of the first vessel is not 
responsible unless he was in fault; but he is, if he transferred the goods without 
the consent of the owner, or at a time when he ought not, or the second vessel is 
unseaworthy, (D. 19, 2, 13, 1.) 


IV. The hirer must return the thing at the time agreed upon. 
The hirer was bound to give up possession, even if he claimed 
the property as his own. After surrendering possession, he 
could, if he liked, institute an action for the recovery of it. 
(C. 4, 65, 25.) Zeno made it an offence punishable with fine or 
exile f ra tenant to contest the title of his landlord without 
yielding up possession. (C. 4, 65, 32.) 

B. By Special Agreement. 

1, An agreement that the hirer shall not keep fire (ignem ne 
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habeto), made him answerable when the house was lost by 
accident, if he kept a fire. (D. 19, 2, 11, 1.) 

2, An agreement that the hirer will not fell, peel, or burn 
the trees, nor suffer it to be done, imposes on him the obligation 
not only of stopping a person that does it, but of taking means 
to prevent anyone doing it. (D. 19, 2, 29.) : 

3. A penalty was often added to the obligation to keep 
possession for the time agreed upon, corresponding to the 
penalty on the Jocator, for eviction. (D. 19, 2, 54, 1.) 

4, It may be agreed that if a farm is, not cultivated in the 
manner prescribed by the contract, the landlord may turn out 
the tenant and let the farm to another, and that the tenant in 
that case should make up the rent if the landlord could not get 
the same rent as before. If, however, the land fetched more, 
the tenant could not recover the excess, because it was held 
that the agreement was meant for the benefit of the landlord 
only. (D. 19, 2, 51, pr.) 


Second, Locatio-conductio OF SERVICES (operarum). 


If the material upon which labour is to be employed is contributed by the workman, 
the contract is one of sale, not of hire. The hire of services exists only when the 
workman gives his services, and nothing more, and all the material is contributed by 
his employer. (J. 3, 24, 4.) Buta distinction was made among services. Sometimes 
a service consists in making an article, as a gold ring out of gold. Sometimes a service 
has no reference to any corporeal thing, as the carrying of a verbal message. In this 
last case there can be no dispute as to which is hirer and which letter. The object 
of the contract is service ; the servant gives the service, and the employer pays for it ; 
the servant is the letter (locator operarum), and the employer, the hirer of the service, 
is conductor operarum. Thus a secretary was said to let his services, and his employer 
to hire them. (D. 19, 2,19, 9; D. 19, 2, 38.) But a difficulty arose when the work 
was rendered in respect of a thing. Suppose clothes are sent to be washed, essentially 
the same relation exists as in personal services ; the laundress cleans the clothes, aud 
the owner pays her. But the Roman jurists in this case said the laundress was the 
hirer (conductor or redemptor operis), and the owner was the letter (locator operis). 
The usage of the jurists is distinct and uniform.' But it proceeds upon a confusion 
with the quite different case of letting things for use. The landlord is the letter 
(locator), and the tenant the hirer (conductor). But this resemblance is extremely 
superficial. If the jurists had followed the test of payment, it would have kept them 
right. The tenant pays, and is the hirer (conductor) ; in like manner, a person that 





1 The fuller ( fullo) of clothes is conductor ; the owner of clothes locator. (D. 19, 
2, 9,5; D. 19, 2, 13, 6; D. 19, 2, 60, 2.) 

The carrier is conductor ; and the owner of the goods carried is locator. (D. 19, 
2,11, 8; D. 19, 2, 25, 7.) 

A person that teaches a slave is conductor ; the owner is locator. (D. 19, 2, 18, 8.) 

A jeweller or builder that executes work is a conductor, and the person for whom, 
and with whose material the work is done is locator operia. (D. 19, 2, 13,5; D. ~~ 


2, 69; D. 19, 2, 62) 
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sends his slave to be taught, pays for and hires the services of the teacher. To avoid 
this source of confusion, it is convenient to speak simply of the employer and the 
workman. 


Duties OF WORKMAN (locator operarum, conductor operis)==RIGHTS 
tn personam OF EMPLOYER (conductor operarum, locator operts). 

A. In the absence of Special Agreement. 

I, The workman was bound to execute the work properly, 
and in the manner agreed upon, within a reasonable time. (D. 
19, 2, 51, 1; D. 19, 2, 60, 3; D. 19, 2, 58, 1.) 

From the rules in locatio canductio of things, it may be inferred that if the work- 
man was not in fault (as if disabled) he simply lost his wages ; but if he were in fault, 
he must pay full compensation (id quod interest). 

II. The workman must take good care ( praestare diligentiam, 
culpam) of the things entrusted to him ; and he is bound to pay 
their value, if the things are lost or destroyed through his 
negligence or unskilfulness. But generally he is not answer- 
able for loss arising from vis major, as robbery; or from faults 
in the thing upon which he is working. (D. 19, 2, 62; D. 19, 
2,59; D. 19, 2,9,5; D. 19, 2, 13, 6.) 

A workman has agreed to take a column from one place and set it up in another, 
or to remove casks of wine. If the column or casks are broken, the workman is not 
bound to pay their value unless he was in fault; and he was in fault if he did not 
exercise the highest degree of care. (D. 19, 2, 25, 7.) 

A builder undertakes to put up a house with the owner’s own material. After it 
is partly up, it is destroyed by an earthquake ; the loss falls onthe owner. (D. 19, 
2, 59.) 

A precious stone is sent to a lapidary to be cut or set. In doing so the lapidary 
breaks the stone. He is bound to pay damages if the fracture was due to his unskil- 
fulness, but not if it was due to a flaw in the stone. (D. 19, 2, 18, 5.) 

4 fuller receives clothes to be cleaned ; the clothes are eaten by vermin, or stolen, 
or returned to the wrong person, The fuller must pay their value. (D. 19, 2, 13,6; 
D. 19, 2, 25, 8.) 

A coachman, in racing another, overturned his own carriage, and broke the leg of 
a slave whom he had undertaken to carry. He is liable either in an action on the 
Aquilian law for negligence, or on the contract. (D. 19, 2, 18, pr.) 

In some cases, however, the workman accepts a larger 
responsibility. 

1. When work is let by the job (per aversionem), it remains 
at the risk of the workman until approved. (D. 19, 2, 36.) 

2. When work is to be paid for by so many feet or according 
to measure, the risk is with the workman until the measure is 
made. (D. 19, 2, 36.) 

In both cases, however, the workman is free from risk, if it 
is by the fault of the employer that the thing is not approved 
or measured. Also if the work requiring to be approved 
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perishes by vis major before approval, the loss falls on the 
employer, because the workman is not responsible for more 
than his own care and skill. (D. 19, 2, 37.) 

B. By Special Agreement. 

1. The workman, by agreement, might undertake to bear 
the loss resulting from accident. (D. 19, 2, 13. 5.) 

A warehouseman put up a notice that he would not accept gold, silver, or pearls 
at his own risk. Such articles were, however, entrusted to his care, with his know- 
ledge. This acceptance was held to be a renunciation of the notice, (D. 19, 2, 60, 6.) 

Warehousemen (horrearit) were bound to take special care and unusual precautions, 
but if their utmost care failed to frustrate the attempte of rébbers, they were exonerated. 
(C. 4, 65, 1; C. 4, 65, 4; D.19, 2, 40.) 

2. An agreement that the work must be to the satisfaction 
of the employer (uti arbitratu domint opus approbetur) was con- 
strued as if it said according to the satisfaction of a fair and 
reasonable man (virt bont arbitrium). It applies only to the 
quality of the work, and not to the time allowed for doing it. 
(D. 19, 2, 24, pr.) 

An agreement was sometimes made that if the work was not 
done by a certain day, it might be taken away and given to 
another. The employer cannot take it away until the day 
passes, and the workman is not liable to be sued until the 
work has actually been given to another. (D. 19, 2, 13, 10.) 


DUTY OF THE EMPLOYER (conductor operarum, or locator operis) 
= RIGHT in personam OF WORKMAN (locator operarum, or 
conductor operis). 


To pay the wages agreed upon, unless through the fault of 
the workman the services promised have not been given. (D. 
19, 2, 38, pr.) Ifthe wages were not paid in time, interest was 
due. (C. 4, 65, 17.) 


A secretary was engaged for year to Antonius Aquilia. Before the end of the 
year Antonius died. If the secretary did not receive any salary during the same 
year from any other person, he was entitled to his full salary from the heir of the 
deceased. (D. 19, 2,19, 9; D. 19, 2, 19, 10.) 

An advocate was obliged to return his fee (honorarium), if, through his own fault, he 
failed to appear in the cause for which he was engaged. (D. 19, 2, 38, 1.) 

When a ship was lost, the amount paid as freight could be recovered. (D. 19, 2, 
15, 6.) 


SPECIAL DIVESTITIVE FACTS. 


1, The expiration of the a for which the contract was to 


last. (C. 4, 65, 11.) 
If the hirer of a farm slintiey is permitted by the owner to 
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remain in possession after his five years’ lease is exhausted, 
there is an implied re-letting (relocatic) to him. of the farm for 
one year. But in the case of houses, if the original contract 
was in writing, a re-letting is not presumed, and cannot be 
made except in writing. In the absence of such writing the 
tenant holds merely during the pleasure of the owner. (D. 19, 
2, 13, 11.) 

2. If the interest of the locator in the thing let has expired, 
then the letting is at an end. (D. 19, 2, 9, 1.) 

3. The death of a workman puts an end to a hiring of service 
or work; but the death of a letter or hirer of things does 
not. (C. 4, 65, 10.) 

Ifthe hirer dies during the time of hiring, his heir comes into his place as 
hirer, and has the same rights and duties. (J. 3, 24, 6.) 


4. The hirer may be evicted from a farm, of which he has been 
in arrear of rent (D. 19, 2, 54, 1), or if he has misconducted him- 
self in the hiring, or the house let wants repairs, or the landlord 
requires the house for his own accommodation. (C. 4, 65, 3.) 


REMEDIES. 


I. To enforce the duties of a landlord (locator rerum), and employer (locator operis), 
and workman (locator operarum),. 

1. Actio conducti. (D. 19, 2, 15.) 

2. Interdict de migrando.—This was given only to a hirer of houses (tnquilinus), to 
enable him to remove his property from the house on payment of his rent. (D. 43, 
82, 1, pr.) It includes also property under his care. (D. 48, 32, 2.) It is a per- 
petual interdict ; and is given to and against heirs. (D. 48, 32, 1, 6.) 

II. To enforce the duties of the hirer of things (conductor rerum), and the (con- 
ductor operis (workman), and the conductor operarum (employer). 

1. Actio locati. 

2. Actio furti (D. 19, 2, 42), the action on the Aquilian Law, the interdict quod vi 
aut clam, and the actio arborum furtim caesarum. (D, 19, 2, 25,5; D. 19, 2, 43.) 


JETTISON (Lex RHODIA DE JACTU). 


The Roman Law adopted, so far as not inconsistent with 
itself, the maritime law of Rhodes. This fact is brought out 
very forcibly in a rescript of the Emperor Augustus. I am, 
says he, indeed, master of the land, but the law rules the sea. 
The Maritime law of Rhodes (lee Rhodia) applies wherever it is 
not opposed to special legislation. (D. 14, 2, 9.) 

If, in order to save a ship, a portion of its cargo is thrown 
overboard, the owners of the vessel and cargo must share with 
the owners of the goods thrown overboard the loss they sustain. 
(D. 14, 2, 1.) 
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A captain of a ship, fearing that his ship is overloaded, causes # portion of the cargo 
to be put into boats. The boats are capsized. In this case there is clearly contribu- 
tion. Suppose, however, the boats are saved and the ship is lost, is there contribution ? 
No, because the goods in the boats have not been saved in consequence of the loss of 
the goods in the ship. (D. 14, 2, 4, pr.) 

A mast is cut and thrown overboard. The owner has a right of contribution, if it 
was done to save the vessel, and the vessel was saved. (D. 14, 2,3; D. 14, 2, 5.) 

A ship suffered severely in a storm, and was driven into a port, where the captain 
had the damage repaired. Continuing the voyage, the ship reached its destination in 
safety. In this case there is no contribution for the expenses of repairs, because that 
was @ part of the ordinary expenditure, rather than a loss incurred for the sake of 
preserving the cargo. (D. 14, 2, 6.) > 

Money paid for the redemption of s ship from pirates gave rise to a claim for 
contribution on the cargo, but not if the goods were stolen by robbers. (D. 14, 
2, 2, 3.) 

There was no contribution for slaves drowned in 8 shipwreck, any more than if they 
had died on board or thrown themselves into the sea. (D. 14, 2, 2, 5.) 


Contribution is required from those whose property has been 
saved by the jettison, upon the equitable ground that the loss 
was incurred to save their goods, (D. 14, 2, 5.) No contribution 
could be required on account of free persons saved, because 
their lives constituted a value that could not be expressed in 
money. But they must contribute on account of their garments 
and jewellery saved from shipwreck ; not, however, for food and 
the like consumable articles. Also the owner of the vessel 
must contribute because his vessel is saved. (D. 14, 2, 2, 2.) 

A more difficult point is raised by Callistratus. May contri- 
bution be demanded in respect of goods which, although saved, 
have been damaged by the water? The answer was that such 
goods should contribute according to their depreciated value 
only. 

Suppose the goods were deteriorated to the extent of 10 awrei, and the amount due 
on contribution was less, say 2 awret; is the owner of the damaged goods not only to 
suffer the loss of 10 aurei, but tg pay 2 auret for contribution? or may he not claim 
contribution for the damage done to his own goods? Callistratus, endorsing the 


opinion of Papirius Fronto, said that contribution should be made not merely for 
jettison, but, as in the case mentioned, for damage done by sea water. (D. 14, 2, 


4, 2.) 

Valuation.—In measuring the value of the goods lost and saved 
for the purpose of contribution, a distinction was drawn. The 
value of the goods thrown overboard or damaged by sea water, 
was held to be the price paid for them, not the price that they 
would probably fetch at the port of destination. The reason 
was, that although it was fair that the owners of the goods 
saved should pay for the goods thrown overboard, all that they 
could reasonably be asked to do was to save the owner from 
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loss, not to make for him a profit. But the goods saved, as 
was but fair, were valued at the price they would fetch at 
the port of destination, because that was the true measure of 
the value of what was saved from shipwreck. (D.14, 2, 2, 4.) 


Remepizs.—Although in substance the obligation to contribute for goods thrown 
overboard was founded on equity, and not on contract, and was therefore a real quasl- 
contract, yet in form such was not the case. The owners of the goods lost had no direct 
action against the owners whose goods were saved ; theirremedy was against the ship- 
master upon the contract of letting on hire. (D. 14, 2, 2, 2.) The object of the 
action was to require the shipmaster to retain the goods that were saved until the 
amount due for contribution°had been paid (D. 14, 2, 2, pr.); or if the goods had 
been delivered, to allow the losers to sue the owners of the goods saved in the ship- 
master’s name. 

The shipmaster may either retain the goods saved until contribution has been made 

D. 14, 2, 2, pr.) ; or he may sue the passengers and owners on the contract of hire 
actio ex locate). 


TIi—PARTNERSHIP (Socreras), 


DEFINITION. 


Partnership is a contract in which two or more persons com- 
bine their property, or one contributes property and another 
labour, with the object of sharing amongst themselves the gains, 
(C. 4, 37,1.) The share of profit need not be proportional to 
the capital contributed by each partner (D. 17, 2, 5,1); but a 
partnership cannot be constituted in which one partner con- 
tributes neither property norlabour. (D. 39, 6, 35,5; D. 17, 2, 
5,2.) A partnership could exist in which one of the parties was 
to share in the profit, but not in the loss; but a partnership 
could not exist when one of the partners was to share in the 
loss only, and not in the profit (Leontna Societas). Such a con- 
tract could not be made except from a charitable motive; but 
in partnership it was necessary that there should be a valu- 
able consideration moving from each of the partners. (D. 17, 
2, 29, 2.) 

A farm adjoining the lands of Lucius Titius and of his neighbour Gaius Seius was 
for sale. Titius, desiring to have the part adjoining his land added to it, asked Seius 
to buy the land. Afterwards, Titius, without informing Seius of his purpose, went 
and bought the farm in his own name. Can Seius compel Titius to share the farm 
with him? In other words, are they partners? Julian said the question was one of 
fact, not of law. What did Seius and Titius intend? If the agreement was simply 
that Seius should buy the farm, and give Titius a part of it, there was no partnership. 
But if the intention was that the thing bought should belong to them jointly (ut guass 
commune negotiwm gereretur), then Titius will be bound to give up to Seius the portion 
of the farm set apart for him by the agreement. (D. 17, 2, 52, pr.) 

: Blavius Victor and Bellicus Asianus made an agreement to this effect :—Land was 
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to be bought with the money of Victor, on which Asianus by his labour was to raise 
buildings ; upon the sale of these Victor was to get back the money with a certain 
sum in addition, and Asianus was to have the balance. This isa partnership. (D 
17, 2, 52, 7.) 

Titius gives Seius a pearl to sell on condition that Seius should give Titius 10 awrei 
if he sold the pearl for that sum ; and if he got more, should keep the excess for him- 
self. If the intention was to form a partnership, Titius contributing the pearl and Seius 
labour, and 10 aurei was mentioned merely as a mode of determining the division of 
profits, it would be a partnership ; but if Titius simply intended to trust Seius with 
his pearl on sale, and allowed the excess above 10 awrei as a reward for his trouble, 
it would be a valid contract, of the nature of an equitable contract, but not 
partnership. The practical difference would be this :—If it were a partnership, Seius 
could compel Titius to deliver the pearl, if he had not“done so, in order to give him an 
opportunity of selling it ; or if Titius sold it, or gave it to another to sell, Seius would 
still be entitled to his profit; but if it was not a partnership, Seius had no rights 
against Titius until the pearl had actually been delivered to him, (D. 17, 2, 44.) 

KINDS OF PARTNERSHIP.—In some respect the rules appli- 
cable to partnership differed according to the subject-matter 


of the contract. 


The partnerships in which we usually join, either extend to the whole of 
our goods—this the Greeks call by the special name of Kosorpacsia— 
or apply to some one business only, as buying and selling slaves, oil, wine, 
orcorn. (J. 3, 25, pr.; G. 3, 148.) 


I. TRADE OR PROFESSIONAL PARTNERSHIP (Societas universorum 
quae ex quaestu veniunt). 

This is the kind of partnership that is understood to be made, 
if no other form is specially agreed upon. (D. 17, 2, 7.) 
Sometimes it is called societas quaestus et lucri or societas quaestus 
et compendit (D. 17, 2, 138; D. 29, 2, 45, 2); but these additional 
terms, although they serve to explain the scope of the contract, 
add nothing to it. Quaestus is whatever is gained by the 
exercise of skill or labour (qui ex opera cujusque descendit). (D. 
17, 2, 8.) A partnership of two bankers or money-lenders 
(argentarii) is an example of a trade partnership. (D. 17, 2, 
52, 5.) 

Neither partner is bound to contribute anything that does 
not come under the definition of commercial profit (quaestus). 
Each keeps to himself separately what he acquires by legacy, 
gift, or inheritance. (D. 17, 2. 9; D. 17, 2, 71, 1; D. 29, 2, 
45,2.) In like manner, the partners cannot demand from the 
partnership the payment of debts, except those incurred in the 
pursuit of the profit (quaestus), which it is the object of the 
partnership to share. (D. 17, 2,12; D.17, 2, 82.) Other ex- 
penditure might, however, be imposed on the partnership by 
special agreement. 
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Suliue and Attius are partners. Julius has a daughter, Flavia, and it has been 
agreed that the dowries of the partners’ daughters shall be paid out of the partnership 
property. Julius, on the marriage of Flavia, promised a dowry, but died before it 
was paid, leaving Flavia his heir. Flavia, being her father’s heir, was now bound to 
pay to the husband the amount of the dowry. A divorcee, however, took place, and 
Flavia was released by her husband from the obligation of paying the dowry. 

Can she, ae heir of her father, claim to rank as a creditor against the partnership 
funds in respect of her dowry? Papinian observed thut the original agreement was 
valid if both the partners were to have a right to charge the dowries of their daughters 
against the partnership funds, even if one only of the partners had a daughter. In 
this case, if the dowry had been paid, Flavia could have recovered it from her husband, 
and would not have been obliged to give it back and share it with Attius, because she 
got the money back from her é@usband in her own right, and not as her father’s heir. 
But as the money was not paid, and not demanded from the partnership funds before 
the death of Julius, and consequent termination of the partnership, Papinian decided 
that Flavia had no claim. He goes on to add that if the dowry had been paid by 
Julius, and his daughter had died leaving her husband surviving, Julius would have 
been bound to sue the husband for the dowry and restore it to the partnership funds. 
If, on the contrary, the wife had survived the marriage, Julius could take back the 
dowry only subject to an obligation to return it to Flavia if she re-married. If the 
first husband’s estate did not suffice to restore the dowry, a second dowry could not be 
charged against the partnership funds. (D. 17, 2, 81.) 


II. PARTNERSHIP FOR A SINGLE TRANSACTION (Societas negotia- 
tionis alicujus). 

The partnership may be limited, as stated by Justinian, to a 
single sale or other transaction, in which case only what is 
gained and expended in connection with it enters into the 
partnership. (D. 17, 2, 5, pr.) 

Cornelius has three horses, and Licinius one; and they agree to sell them ina 
single team (quadriga), and divide the proceeds. Before the sale, the horse of Licinius 
died. Was Cornelius bound to pay three-fourths of the loss? This depends on 
the terms of the agreement. Ifthe partnership was only for the sale of the team, 
then until the sale there was no interchange of ownership, and the loss falls wholly on 
Licinius. But if the agreement was that they would make a team of four, in which 
partnership Cornelius had three shares and Licinius one, and the horse of Licinius 
died, the loss must be divided between the partners, in proportion to their shares, 
(D. 17, 2, 58, pr.) 

III. A special case of this partnership was in the collection of 
taxes (societas vectigalium). It differed from the other instances 
of partnership in no respect, except one of the divestitive facts 
(see p. 523.) It is generally ranked as a distinct kind of 
partnership. 

IV. Soctetas universorum bonorum.—This is a partnership in- 
cluding all the property of the partuers, in whatsoever manner 
acquired, and providing for the payment of all their expenses. 
(D. 17, 2,1, 1.) It occurs where two persons agree to put all 
their money into a common purse, out of which all their 
expenses are to be paid. 
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As soon as the contract is made, the moveable and immove- 
‘able property of each of the partners becomes, without any 
mutual delivery, at once the joint property of all the 
partners, (D. 17, 2, 2.) Whatever is subsequently acquired 
by a partner does not become joint property until the 
partner gives it in the usual way to his copartners. (D. 
17, 2, 74.) 

What a partner acquires by legacy, inheritance, gift, or in 
any other manner, belongs to the partnership. (D. 17, 2, 3,1; 
D. 17, 2, 73.) Thus, even the dowry that one of the partners 
receives with his wife must be shared with the partners, subject 
to the obligation of the husband to return it in certain events. 
(D.17, 2, 65,16; D. 17, 2, 66.) 

The sums due (nomina) to each partner can be sued for only 
in that partner's name, but each partner is bound to place his 
right of action at the disposal of his copartners. (D. 17, 2, 3.) 
The damages obtained by a partner for an injury (injuria) to 
his son must also be given up to the partnership. (D. 17, 
2, 52, 16.) 

On the other hand, all the lawful expenses of the partners 
must be paid out of the common fund; but not damages that 
they have to pay for wilful misconduct. (D. 17, 2, 73; D. 17, 
2, 52,18.) Money lost in gambling cannot be charged to the 
common fund (D. 17, 2, 59, 1), unless the partners have shared 
in gains from the same source. (D. 17, 2, 55.) 

V. JOINT OWNERSHIP (Societas untus ret vel certarum rerum). 
(D. 17, 2, 31.) 

The subject of joint ownership crops up in this place merely 
from a peculiarity of the forms of action. If the joint-owner- 
ship arose from some act or event other than the will of the 
co-owners, the proper remedy was the action communi divi- 
dundo or famtliae erciscundae; but if the joint ownership arose 
from the act of the co-owners, the actio pro socio could be 
brought (D. 17, 2, 84); and in no material respect was there 
any difference between them, unless perhaps that a partner 
cannot be compelled to pay beyond his means; whereas there 
was no such restriction in the other actions) Thus each partner 
could alienate his own share (C. 4, 52, 3), but not more than his 
own share. (D. 17, 2, 68.) A partner could not exercise any 
right of ownership (as building on the common land) against 
the wishes of the others.’ (D. 17, 2,39; D. 8, 2, 27,1; D. 8, 
5,11, pr.) For when two persons have equal rights, the one 
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that forbids prevails (in re enim pari potiorem causam esse pro- 
hibentis constat), 


Pamphilus, a freedman, and his patron Titius, together buy land, and delivery is 
made to both, They are joint-owners. Pamphilus, however, paid the whole price. He 
can compel Titius by the actio pro socio to pay the half. (C. 4, 87, 2.) 

Two brothers, joint-heirs, agree to hold all that they get from the inheritance in 
common. This constitutes a partnership of the inheritance, but does not include what 
they acquire from other sources. (D. 17, 2, 52, 6.) 

An agreement between Titius and Julius was made, that whichever acquired an 
inheritance should share it with the other. Titius afterwards became sole heir of his 
father. Thereupon a partnership of the inheritance arises. (D. 17, 2, 8, 2.) 

’ Titius and Seius are co-owfters of Stichus. Titius leaves a legacy to Stichus of two 
auret. Seius being the sole owner of Stichus becomes entitled to the legacy. Can 
the heir of Titius, as the heir of a partner, compel him to divide the legacy? No, 
because Seius receives the legacy, not in his capacity as partner, but, by the operation 
of a rule of the civil law, in consequence of his being owner. But he is obliged to give 
the heir half of the value of Stichus. (D. 17, 2, 63, 9.) 


RIGHTS AND DUTIES. 


The rights and duties of partners may be considered under 
two heads—(1) the duties partners owe to each other; and 
(2) the duties they owe to outsiders in consequence of the acts 
or forbearances of one of themselves. 


J. Duties of Partners znter se. 


1. Each must contribute to the common fund what has been 
agreed upon, and also whatever each gets in respect of the 
partnership. Hence, if one partner recovers more from a debtor 
than the others, he must share his good luck with his co- 
partners. (D. 17, 2, 63, 5.) 

2. Kach partner is entitled to be reimbursed all expenses 
properly incurred (D. 17, 2, 52,12), and to be indemnified in 
respect of all the duties to which he subjects himself on behalf 
of the partnership, (D.17, 2, 27; D. 17, 2, 28; D. 17, 2, 38.) 
If one of the partners becomes insolvent, and is unable to pay 
his share, the other partners must, in proportion to their shares, 
make good the deficiency. (D. 17, 2, 67, pr.) 

A partner, travelling for his firm to buy merchandise, is entitled to travelling 
expenses, and the cost of conveying himself, his baggage and merchandise. (D. 17, 2, 
52, 15.) 

A partner, in resisting the flight of slaves belonging to the partnership, is wounded. 
Can he recover the cost of medical attendance forhis cure? Labeo held that he could 
not, and drew a subtle distinction between expense incurred on behalf of the partner- 
ship and expense incurred incidentally in consequence of being partner. It is like 
the case where a legacy is left to a man in consequence of being a partner. He is not 
obliged to contribute that. (D. 17, 2, 60,1.) This subtlety was rejected by Julian, 
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whose opinion had the further sanction of Ulpian, and is endorsed in the Digest. 
(D. 17, 2, 61.) 

Titius and Seius agreed to deal together in mantles, and Titius set out ona journey 
to buy stock. On his way he was met by robbers, who stole the money he took to pay 
for the merchandise, wounded his slaves, and stripped him of his own private property. 
Julian held that not merely must the loss of the partnership money be borne equally 
by the two, but that Seius must pay half the loss of the private property of Titius, and 
of the other damage, including medical expenses. (D. 17, 2, 52, 4.) 


3. Whether one partner is liable to another simply as such (by the actio 
Pro socio) in case of wilful wrong, as is a man that has suffered anything to 
be deposited with him, or whether he is not also liable for a fault on the score 
of sloth, that is, and negligence is questioned. e opinion has, however, 
prevailed that he is liable even for a fault. But everything that falls short 
of the utmost possible diligence is not therefore a fault. For it is enough 
that a partner display such diligence in regard to the common affairs, as 
he usually does in regard to his own. And the man that has taken to 
himself a partner lacking in diligence has only himself to complain of; he 
must ascribe his loss, in fact, to his own want of forethought. (J. 3, 25, 9.) 


A partnership is made between Sempronius and Titius, Titius undertaking to 
pasture the cattle of Sempronius, and share the profits with him. The cattle are 
taken over by Titius at a valuation. Some of the cattle are carried off by robbers, 
and the rest stolen. In this case Titius must pay the value of the stolen cattle, but 
the loss of the cattle taken by robbers falls on Sempronius. The reason is, that with 
due care Titius could have prevented the theft, but he could not withstand robbery. 
(D. 17, 2, 52, 3). 

A partner employed his slave to work for the partnership; the slave by his 
negligence did some damage. The partner could not set off against this damage any 
special benefit acquired through that slave. (D. 17, 2, 23,1; D. 17, 2, 25.) 

And the general rule was that a partner could not set off what he gained by unusual 
industry against losses incurred by negligence. (D. 17, 2, 26.) 


II. Rights and Duties of Partners in relation to third parties. 


In modern law, questions affecting partnership generally arise 
with regard to the rights and obligations of third parties against 
the partners. Every partner, engaged in the business of the 
partnership, is an implied agent in his transactions with other 
persons within the scope of the partnership. But the contract 
of partnership in Roman law dealt solely with the rights of 
partners as between themselves; and one of the partners had 
no implied power to bind the others, even in matters strictly 
within the business of the partnership. One of the partners 
might, indeed, to a qualified extent, be an agent for the others, 
but only in the same way as a stranger to the partnership. 
This peculiarity is to be attributed to the slow and imperfect 
development of agency in the creation of contracts. See 
postea, Agency. 


$22 # CONTRACTS FOR VALUABLE CONSIDERATION. 


INVESTITIVE FACTS. 


Partnership was formed by the simple consent of the parties, 
(D. 17, 2, 4.) It seems at one time to have been a moot point 
whether a partnership could be made subject to a condition, 
but this was decided in the affirmative by Justinian. (C. 4, 
37,6; D.17, 2, 1, pr.) 

If no express agreement has been come to as regards the shares of profit 
or loss, equal shares in both cases are contemplated. But if the shares have 
been expressed, then they must be kept to. (J. 3, 25, 13 G. 3, 150.) 

It is easily seen that if the share is expressed in one case only, whether 
of profit or loss, but omitfed in the other, then in the other case also that has 
been passed over the same share must be kept to. (J. 3, 25, 3; G. 3, 150.) 

As in the case of sale and letting, the determination of the shares might be left to 
a third party (arbiter). (D. 17, 2,76.) If no decision were given, the contract came 
to nothing. (D. 17, 2, 75.) If the decision were manifestly unfair, it would be set 
aside. (D. 17, 2, 79.) But the mere fact of the arbiter giving more to one than 
another was not evidence of unfairness, because one might contribute a larger share of 
capital, industry, or credit. (D. 17, 2, 80.) 

It never was doubtful that, if two persons come to an agreement between 
themselves that two-thirds both of profit and of loss shall belong to one and 
one-third to the other, such an agreement holds good. (J. 3, 25, 1.) 

But certainly the following agreement has been much disputed. 

If Titius and Seius agree between themselves that two-thirds of the profit 
shall belong to Titius and one-third of the loss, two-thirds of the loss to Seius 
and one-third of the profit, ought such an agreement to be regarded as valid? 
Quintus Mucius thought that such an agreement was contrary to the very 
nature of a partnership, and therefore ought not to be regarded as valid. 
Servius Sulpicius was of the contrary opinion, and his view has prevailed. 
For often there are some men whose services in a partnership are so valuable, 
that it is just that they should be admitted into it on better terms than the 
others. In support of this, it may be added, that no one doubts men 
can join in a partnership on these terms,—that one shall bring in all the 
capital, the other none, and yet that the profit shall be shared in common ; 
for often a man’s services are an equivalent for capital. So fully has the 
opinion opposed to that of Quintus Mucius been established, that it is even 
accepted that partners may agree that one shall share the profit without 
being liable for loss, as Servius consistently thought. But such an agreement 
ought to be understood to mean, that if one part of the business brings in a 
profit, and another a loss, then a balance must be struck, and only the excess 
of profit over loss be regarded as profit. (J. 3, 25,2; G. 3, 149.) 


TRANSVESTITIVE Facts.—No partner could give away his 
share, 80 as to put another in his place. (D. 17, 2, 19.) The 
rule is thus expressed : the partner of my partner is not my 
partner (Socid mei socius meus socius non est), (D. 50, 17, 47, 1.) 


DIVESTITIVE Facts. 


1. A partnership lasts as long as the partners continue their consent ; but 
if one renounces the partnership, it is dissolved. Clearly, however, it a 
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partner craftily renounces the partnership in order to be alone in having 
some profit that is falling in—if, for instance, a member of a partnership 
that extends to all the goods of the partners is left heir to some one, and 
thereupon renounces the partnership in order to be alone in profiting by the 
inheritance—he is compelled to share the profits. But any other profit he 
makes, without hunting after it, belongs to himself alone; while all that is 
acquired in any way after the partnership is renounced, is given up to the 
renounced partner, and to him alone. (J. 3, 25, 43 G. 3, 151.) 


The power of withdrawal exists only when the duration of the partnership has not 
heen fixed. Ifa time has been agreed upon, a partner that withdraws divests himself 
of all rights in respect of the partnership, but remains liable for all obligations. 
(Socium a se non se a socio liberat.) (D. 17, 2, 65, 6.)* Even if no time is fixed, a 
partner cannot withdraw when it is inconvenient for the partnership ; as, for example, 
to force a sale of slaves at a disadvantage. (D. 17, 2, 65, 5.) 

An agreement that a partner should not be at liberty to withdraw was void. 
(D. 17, 2, 14.) 


2. By Action. If one of the partners goes into court to 
secure his rights, it is understood that the partnership is thereby 
dissolved. (D. 17, 2, 65.) 


3. A partnership is dissolved, too, by the death of a partner ; because, in 
entering into a contract of partnership, a man chose for himself a deter- 
minate person. Even if the partnership was formed by more than two 
persons consenting to join, the death of one dissolves it although several sur- 
vive, unless it was otherwise agreed when they joined in partnership. (J. 3, 
25,53; G. 3, 152.) 

The Societas vectigalium is an exception to this rule. In this partnership the heir 
of a partner may by, but not without, a special agreement succeed as a partner. (D. 
17, 2, 59; D. 17, 2, 35.) 

If one of the partners acts on the assumption that a partner is alive, who in point 
of fuct is dead, the partnership is regarded as existing. This beneficial rule existed 
also in mandate. (D. 17, 2, 65, 10.) 


4. Therefore it is agreed that capitis deminutio, too, dissolves a partner- 
ship ; for, on the principle of the jus cévzde, this is regarded as almost 
equivalent to death. But ifthe members agree to go on still as partners, a 
new partnership is held to begin. (G. 3, 153.) 


This is true only of the greater and middle change of status, not of the smallest 
(minima capitis deminutio). Hence the arrogation or emancipation of a partner did 
not dissolve the partnership. (D. 17, 2, 58, 2; D. 17, 2, 65, 11.) 


5. Again, if one of the partners has his goods sold off, either by the 
State or by private creditors, the partnership is dissolved. But in this case 
a new contract of partnership may be entered into ; for such a contract needs 
only bare_consent, and comes under the fus Gentium, and all men, bv 
natural reason, can give consent. (G. 3, 154.) 

Confiscation of goods, too, plainly breaks up a partnership, if, that is, 
whole goods of the partner are confiscated ; for since another comes ' 
his place, he is regarded as dead. (J. 3) 25, 7-) . 

Again, if one of the partners, weighed down by heavy debts, yields up his 
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‘goods, and has all his substance sold for debts, public or private, the partner- 
ship is dissolved. But in this case, if the members agree to go on still as 
partners, a new partnership is begun. (J. 3, 25, 8.) 

6. Again, if a contract of partnership is made for some special business, 
when that is ended the partnership is at an end. (J. 3, 25, 6.) 


7. The loss of the partnership property also terminates the 
partnership. (D. 17, 2, 63, 10.) 

8. By the lapse of the time for which the partnership was 
constituted. (D. 17, 2, 69, 6.) 


REMEDIES. 
I. Actio pro Socio. . 


1. This action is brought to enforce the rights in personam of the partners; if a 
division of the property is desired, recourse must be had to the actio communi divi- 
dundo. It is, therefore, confined to the accounts between partners. (D. 17, 2, 43.) 

2. If any obligations are outstanding, and cannot be settled on the dissolution of 
the partnership, security must be given to the burdened partner. (D. 17, 2, 27; D. 
17, 2, 38.) 

8. Partners have a special benefit as between themselves ; they cannot be made to 
pay more than they can afford, or have deprived themselves of the means of paying 
(in id quod faccre possunt quodve dolo malo fecerint quominus possent condemnari 
oportere). (D. 17. 2, 63 pr.) 

A partner, however, who denies the existence of a partnership, does not enjoy this 
benefit. (D. 42, 1, 22,1; D. 17, 2, 67, 3.) 

If a man brings an action against his parent or Jatronus, or if a partner 
brings an action against a partner in a suit arising out of the partnership, 
the plaintiff cannot gain more than his opponent can pay. And it is the 
same when a man is sued for what he has given as a present. (J. 4, 6, 38.) 

2. The actio communi dividundo co-exists with the Actio pro socio. 

3. The actio legis Aquiliae, actio furti, and others, may also, according to circum- 
stances, be invoked by an injured partner. (D. 17, 2, 47,1; D. 17, 2, 49; D. 17, 2, 
50; D. 17, 2, 45; D. 17, 2, 46; D. 17, 2, 51 pr.; D. 17, 2, 51, 1.) 


Fourta.—H/ISTORY AND CLASSIFICATION OF 
ROMAN CONTRACTS. 


Having enumerated and described the Roman Contracts as 
they are given in the Institutes of Gaius and Justinian, we may 
pause before proceeding to complete an outline of the subject 
from the corpus juris, to examine the principles upon which the 
Roman contracts are based, and the order of their development. 
These two topics—the history and juridical principles of con- 
tract—are, at least for the student of Roman law, inseparably 
bound up together. The history of contract affords the best 
justification of the arrangement that has been set forth, and a 
careful analysis of the principles upon which the Roman Law 
extended legal protection to contracts sometimes furnishes a 
clue to their history. 


SPONSIONES. 


1.—ForMAL CONTRACTS. 


The formal contracts of the Roman law, as already described, 
are three in number: they are all said to descend from the jus 
ctvile; and they rest upon a simple principle. The obligatory 
force of these contracts depends on the exact observance of 
their respective forms. 

The juridical principle of the formal contracts is obvious, 
and requires no commentary, but the question of their origin 
is very obscure, According to the opinion of some high 
authorities, the three formal contracts—Nerum, Stipulatio, 
Expensilatio—are not equally ancient. The Nexum is said to 
be the parent-contract from which not only the Stipulatio and 
.Expensilatio, but all the other contracts of the Roman law are 
lineally descended. 

The writer has been driven to the conclusion that this 
hypothesis, although very attractive, is not supported by the 
evidence ; and that we must still look upon the stipulation as 
primordial, as it is one of the most ancient contracts of the 
Roman law. (See Note at the end of this section.) 

1. Anciently in Rome betrothals were made by stipulation 
(hence the terms sponsus, sponsa, from spondeo). (D. 23, 1, 2.) 
In the classical period, the stipulation was not employed, and 
no action lay for breach of promise. We learn from Servius 
Sulpicius, a jurist who died B.c. 42, that betrothal was an 
institution of the Latin people, who kept up the action for 
breach of promise (actio ex sponsu) until they were incorporated 
with the Romans. There can be no question of the antiquity 
of the custom. It was, in fact, one that could not fail to arise 
as s00n as men gave up the practice of stealing wives, and 
sought them by purchase. A preliminary bargain was necessary 
to settle the price, and the conclusion of that bargain prior to 
the ceremony of marriage was betrothal. One of the forms of 
Roman marriage, in olden times, was a mancipation of the wife 
to the husband (coemptio in manum). Now it would have been 
impossible that the previous contract should have been made 
by a mancipation, even fictitiously, because if the woman had 
really been mancipated, even for the sake of form, to an intend- 
ing husband, she would at once have been subjected to his manus 
beyond recall. (G.1,115B.) Hence, in betrothal, an extremely 
ancient institution, we find the opposition between contract 
and conveyance, between promise and property. This distinc- 
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tion, if Sulpicius is right, corresponded with that between 
stipulatio and mancipatio. 

2. It is impossible to avoid being struck by the prominence 
given to the stipulation in the Roman law of procedure. Not 
only was it largely employed by the Preetor, but in its oldest 
form as a sponsio it figured in the ancient condictio (the legis 
actio of that name. See Book IV., Proceedings in jure. Legis 
Actiones). The ancient form of suretyship, called vadimonium, 
appears also to have been made by sponsto. 

It is easy to understand why the stipulation should have 
been so extensively employed in civil procedure. The obliga- 
tions enforced in connection with civil proceedings took the 
form of requiring a person to do or not todo something. Now 
we can hardly suppose such contracts ever to have been made 
by nezum. The necwn was germane to contracts relating to the 
transfer of property, but it seems quite irrelevant to contracts 
concerned with personal acts and forbearances. But such con- 
tracts fell naturally under the domain of the stipulation. 

There is nothing in Roman law to throw light on one of the 
characteristics of the stipulation; namely, the form of question 
and answer. It is a unique form. But the other essential 
feature of the stipulation anciently—the word spondeo—has 
some interesting affinities. 

The cognate term in Greek—orovdj—is a sacrifice by libation 
of wine, oil, honey, or water. It is also the name for a simple 
treaty of peace as distinguished from a treaty of alliance. This 
ought to be taken along with a statement of Gaius (G. 5, 94), 
who says that in one case only could spondeo be used by an alien ; 
namely, in making peace with the Roman people. It may 
perhaps be inferred that the word spondeo carried a sanctity 
with it beyond the confines of Rome. It would appear that 
sponsiones were current among the Greek and Latin tribes as a 
most binding and sacred kind of promise. 

The third formal contract is Hzpensilatio. Ortolan contends 
at great length, and with much, vigour, that this contract is 
derived from the Necum. He summons to his aid the well- 
known terms in which entries were made in the domestic 
ledger, expensa lata—terms that seem to imply originally a 
weighing out of the money. 

The Lzpensilatio was rarely, if ever, used as a means of 
creating rights in personam; it was used as a mode ot novation, 
insomuch that it the text ot Gaius were all the information 
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we had, we should be bound to omit Ezpensilatio from the list 
of contracts, and introduce it under the head of Transvestitive 
Facts. The juridical principle of the contract is obvious. 
According to all testimony, the accounts of a Roman household 
were kept with extreme exactness, and all sums due to or by 
the head of the house, when ascertained, were duly entered. In 
case of dispute, these books formed the best evidence; if the 
books of the creditor and debtor agreed, the dispute was at an 
end; if the books of the creditor only had the entry, the 
question was whether the entry was madg with the consent of 
the debtor. If it was, there could be little hesitation as to the 
judgment that ought to be given. From the extreme care and 
scrupulous honesty with which the family accounts were kept, 
they naturally attained a high degree of value as evidence ; and 
there seems no difficulty in believing that at length the debtor 
was not allowed to go behind the entry on the ledger, if it were 
made with his consent, to dispute his obligation. The literal 
contract is in short, merely an example of the doctrine of 
estoppel. A man that had consented to his name being entered 
as debtor for a given sum in the books of another, was not 
permitted to deny that the money was really due. From the 
writings of Cicero we learn that one that entered what was not 
due to him, and one that did not enter as due what he reully 
owed, were alike guilty of nefarious misconduct. 

There is no reason for limiting the effect of the literal con- 
tract to debts arising from nerum ; it was equally applicable to 
debts arising from stipulation, or in any other way. Nor is any 
real light thrown upon the expensilatio by connecting it with the 
necum. ‘The words expensa lata, for aught that appears to the 
contrary, may have been employed in as figurative a sense when 
the doctrine of estoppel was first applied to written entries in 
the household ledger, as the word “expenditure” is at the 
present day. 


II.—EQUuITABLE CONTRACTS. 


1. Depositum, Prgnus, Mutuum, Commodatum. 

Of the contracts re enumerated by Gaius and Justinian, 
two, but two only, can with absolute confidence be regarded 
us derived from the necum. These two are pignus and 
depositum. It is a curious circumstance, if it be merely 
accidental, that both Gaius (G. 2, 60) and Boetius mention two 
only, and these the same examples; namely, »iguus and deposi- 
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tum. There appears to be no testimony in favour of a similar 
derivation of mutuum, a contract that presents strong affinities 
with the two undoubted derivatives of the nexum; and yet 
there seems no reason why such testimony should be wanting, 
if, indeed, the mutuum had ever been made per aes et Libram. 
When we seek, in the absence of positive testimony to deter- 
mine the precise character and limits of the nerum, especially 
with a view to the claim advanced for it as the parent form of 
all contracts, it is of the utmost importance to possess two 
unquestionable instanges of derivative contracts. By examining 
the characteristics of the progeny, we may be able to determine 
something of the nature of the parent, and to specify what we 
should expect to find in other members of the family. The 
relation of the pignus to the nexum has been already described 
(p. 433). A few words may now be added in respect of the 
depositum. Boethius (Cic. Top. 4, 10, 41), explaining the term 
fiducia, says it occurs when a thing is given by mancipatio or 
cessio in jure to another, on condition that upon the happening 
of certain events it should be conveyed back to the owner. 
This happens when a man, afraid of civil broils, mancipates 
his land to a more powerful friend, who promises to restore 
the land when the danger has passed away. From this it would 
appear that the contract of /fiducia was of the nature of a con- 
dition or engagement annexed to the conveyance of property. 
The transaction per aes et libram always admitted a con- 
siderable degree of elasticity in the language employed in 
what we may call the “operative part” of the proceeding. 
The presence of the balance-holder and the bronze was indeed 
constant, but the nuncupatio, the words that determined the 
legal character of the ceremony, varied. Gaius gives several 
examples; as in the conveyance of a slave (G. 1, 119), and 
in the making of a will. (G. 2, 104.) But in these cases, 
although the language varies, it is within narrow limits. 
The words define the legal effect of the ceremony, and 
nothing more. But the cases of deposit and mortgage carry 
us further. The words employed do not simply qualify the act 
1 An instance probably of the same kind is narrated by Varro (de r. r. 7, 105) as 
the opinion of Mamilius. ‘“ A freeman that gives his services, as in slavery, on account 
of the money that he owes is, until he discharges the debt, called nexus.” (Liber 
gut suas operas in servitude (m) pro pecunia quam debebat (dat) dum solveret, nexus 
vocatur, ut ab aere obacratus.) This is supposed to refer to an actual mancipatio of 


the debtor himself, on condition that when the debt is paid his creditor shall release 
him. 
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of conveyance; they impose on the person receiving the pro- 
perty an obligation to return the property on a future day 
named, or on the happening of some event. ‘These cases, then, 
furnish an example of the perversion, so to speak, of the form 
of conveyance to the purpose of contract. But the perversion 
is within the very narrowest limits. The words creating a 
conditional obligation to return the property are closely con- 
nected with the conveyance ; and without any great stretch 
muy be held to be covered by the ceremony, and so to be 
clothed with a legal sanction. The slightness of this perver- 
sion is made apparent when we consider that it would have 
required a distinct step in advance to have got so far as the 
mutuum. In that case the obligation was to return, not the 
things actually lent, but the same quantity and quality. This 
fact should be kept in mind, because while we know that 
deposit was at first made per aes et hibram, we have no evidence 
that mutuum ever was. 

The contractus fiducie, or engagement annexed to a convey- 
ance per aes et libram, presents some features deserving of 
remark, It was not introduced by the Preetor, for the fiduciary 
deposit is at least as old as the XII Tables; nevertheless it 
was a contract in which good faith was required. Again, a 
person that broke an engagement of this sort was punished 
with the civil and political disabilities of infamy. This appears 
strange, since it was not until nearly the end of the Republic 
that a stipulatio could be upset by the plea of fraud. (See Sub- 
Div. IL, Fraud in Contract.) But it seems to have been con- 
sidered that the greater the confidence reposed, the more 
shameful was a breach of faith, and thus infamy might attach 
to a simple breach of contract. The reason why infamy was 
fixed to a delinquent depositee or mortgagee is manifest. 
The owner divested himself of his ownership; he gave up 
his right in rem against all the world, and accepted instead a 
right in personam against the person to whom he conveyed 
his property. The infliction of infamy was an attempt to 
strengthen what Bentham calls the social sanction in consequence 
of the weakness of the legal sanctioa. Under the head of 
Mortgage an account has been given of the manner in which 
the Pretor dexterously superseded the clumsy and incon- 
venient mortgage of the jus civile. His action in the case of 
deposit was similar. He pave effect to a deposit made without 
the ceremony per aes et libram, deprived the depositee of his 
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right in rem, and thus disabled him from alienating the pro- 
perty. Having thus given complete security to the owner, 
who now, in spite of the deposit, continued to have all the 
rights and remedies of an owner, the Preetor was at liberty to 
remove the penal action to which a depositee was exposed. 
Except, therefore, when the deposit was made under stress of 
shipwreck, fire, or the like, a depositee was not liable to pay 
double the value of the thing in the event of his being con- 
demned for breach of contract. 

There appears to De no evidence to connect the contract of 
mutuum with necum, but it would seem to have been ranked in the 
Preetor’s Edicts along with commodatum and pignus. (D. 12, 1, 
1,1; D.12, 1, 2,3; Ulp. Frag. Inst. 3, 1.) Commodatum, in the 
form we know it, was of Preetorian origin. (D.13,6,1.) These 
two contracts naturally go together. Mutuum is the loan of 
things that are consumed in the use; commodatum is the loan of 
things that are not consumed in the use. In mutuum the borrower 
necessarily becomes owner of the things lent, and is bound to re- 
turn simply the same quantity and quality : in commodatum the 
borrower acquires no right in rem to the thing, and must return 
the identical article he has borrowed. In regard to both contracts 
the evidence, although not conclusive, tends to show that the 
Preetorian contract was a substitute, not for the nexum, but for 
the stipulatio. Thus, although in the absence of a stipulatio the 
Preetor compelled a borrower to return the money, wine, corn, 
or whatever else he borrowed, he did not require him to pay 
interest. For that there must be a distinct and special stipulation. 
The utmost extent to which the Preetor relaxed this rule, was 
to permit—and that only in a few cases—interest to be attached 
to the loan by mere oral or written agreement (pactum) without 
the interrogative form (stipulatio). If we suppose that, prior to 
the intervention of the Preetor, a borrower could not be forced 
to return what he borrowed unless he had bound himself by 
sttpulatio, we may take it that loans were seldom made without 
stipulatio, and that the promise of the stipulatio included both 
principal and interest. If, however, a lender neglected that 
precaution, upon what ground could he ask the assistance of the 
Preetor? The Pretor could not be asked to give effect to an 
informal promise as such, but he might go so far as to require 
the borrower to return the principal, for the borrower was 
taking advantage of the forms ‘of the jus civile to cheat the 
lender of his money. Equity required so much, but it required 
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nothing more. Interest was always regarded in the Roman 
law as arising exclusively from contract ; it did not bear the 
same relation to money lent that the rent of a farm did to the 
ownership of the farm. (D. 50, 16, 121.) Since, therefore, 
equity did not demand that the borrower should pay interest, 
and there was no stipulatio, the Preetor limited his interference 
to the return of the principal borrowed. 

Commodatum was introduced by the Preetor, whether as a 
new form of contract invented by him or not, it would be rash 
to say. It occupies a peculiar position ;*on the one side of it 
is usus or ususfructus, gratuitous like commodatum, but belonging 
to the class of rights in rem ; on the other side is locatio-conductio, 
belonging, like commodatum, to the class of rights in personam, 
but not gratuitous. There is again a contrast with mutuum, 
Interest is a valuable consideration for a loan, and the contract 
of mutuum might be either with or without interest. Commo- 
‘datum exists only when there is no valuable consideration, and 
when there is no right in rem. 

Of the four contracts re mentioned in the Institutes, two 
certainly, pignus and depositum, and two probably, mutuwm and 
commodatumn, were derived from formal contracts. The author 
of the change was the Pretur. The object of the change was 
to prevent the forms of the civil law being used as means to 
defraud a person of his property. Suppose a deposit is made 
without the ceremony per aes et libram, and the depositee refuses 
to return the property, what remedy had the owner? He 
could not sue on the contractus fiduciae, for there was no such 
contract; could he sue as owner by the vindicatio? The pro- 
bability is that he could not, because he had of his own volition 
parted with his property, trusting to the honour of his friend. 
At all events there was an injustice in driving the owner to 
the vindicatio, because as the depositee was in possession, the 
owner was required to prove his title. However that may be, 
we may rest assured that the Preestor would not have introduced 
the actio depositi if the owner had had any other suitable 
remedy. The principle he adopted was that it would be unjust 
to allow an owner to be deprived of his property merely because 
of his neglect to use a legal ceremony. 

The main object of the Preetor’s interference, therefore, was 
restitution. He interfered not to give effect to an informal 
promise, but rather to redress a wrong ; not so much to compel 
the depositee to fulfil his promise, as to make him give back to 
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the owner the property of which he was unjustly deprived. Itis 
this circumstance that gives to the so-called real contracts their 
peculiarities. The remedy of the Preetor is given to the owner 
to recover his property ; unless, therefore, he has parted with 
his property, he has no occasion for the remedy. Hence there 
can be no contract re except by delivery of property by an 
owner. Suppose Titius promises to lend Gaius 10 aurei, but 
fails to keep his promise ; Gaius cannot compel him to lend the 
money, if no stipulation has been made. If, however, Titius 
does advance the money, then the Pretor gives him an action 
for the recovery of it. 

The Preetor went further in the case of the other three 
contracts re, and gave an action to the depositee or borrower 
(commodatarius) or mortgagee. This action was called contraria, 
and the word is significant. Suppose Maevius agreed to lend 
Sempronius his slave for a week, and sent the slave according 
to his promise. It would be unfair to Sempronius to demand 
back the slave before the week had expired, or to refuse to pay 
any extraordinary expense that the borrower was put to by the 
slave. The Preetor, then, acting on the principle that he that 
seeks equity must do equity, refused an action to the owner 
until the time had expired, and he gave compensation to the 
borrower. 

2. Innominate contracts re. 

It was long before the principle of the contracts re, although 
obviously capable of a much wider application, was distinctly 
perceived and consistently applied. At first the Pretor at- 
tempted merely to supply a remedy for certain cases of 
flagrant injustice with the smallest possible interference with 
the rules of the jus civile. But new cases occurred involving 
substantially the same grievance, and calling for an appli- 
cation of the same remedy. A single instance may be taken 
as a type of many. Gaius lends his ox to Titius for a fort- 
night to make up a ploughing team, and Titius agrees at 
the end of the fortnight to return the ox, together with one of 
his own, to be lent to Gaius for a similar period. After Titius 
has had the use of Gaius’ ox, he refuses to perform his promise, 
and Gaius is put to the expense of hiring another ox to do his 
ploughing. The injustice that Gaius suffers is manifest, and is 
of precisely the same character as that of a lender when the 
borrower refuses to repay the loan. But the contract does not 
fall within the definition of mutuum; nor is it commodatum 
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(because it is not gratuitous); nor is it locatio conductio, 
because the consideration is not in money. Had Gaius then 
no remedy ? 

In seeking fora suitable remedy for cases like that stated, 
the jurisconsults naturally turned first to the action for fraud 
(actto de dolo). The conduct of Titius, if he had the means of 
performing his contract and refused, was certainly unjust, but 
it could hardly be called a fraud. If, indeed, he had intended 
from the first to cheat Gaius, and used the promise only asa 
means to get the use of his ox, his cqnduct was fraudulent. 
But this could rarely be proved even when it was the fact, and 
the actio de dolo could not often be relied upon. The true 
remedy was to apply the equitable principle of the contracts 
re, and at length, after long controversy (for even Paul (D. 19, 
5, 5, 3) and Diocletian (C, 2,21, 4) except one class of cases), this 
course was adopted. 

A remedy called actio in factum praescriptis verbis was given 
whenever, in a bilaterial engagement, one of the parties had 
executed his promise, and the other refused to execute his 
promise. (D. 19, 5, 2-3.) 

3. Mandatum. 

Mandate is placed in the Institutes in the class of contracts 
arising from consent (ex consensu). The circumstance that 
mandate alone of the consensual contracts presents an actto 
contraria, excites a suspicion that it is not in its right place, 
and that it should rather go along with the contracts re. 
If mandate were a true consensual contract, then it ought, 
from the moment that consent is given, absolutely to bind 
both parties. But, as already pointed out, mandate has not 
these characters. In the first place, the rights of the manda- 
tarius do not arise from the consent of the mandator simply ; 
they flow from his performance of the mandate. His rights 
rest, therefore, upon equity rather than upon consent. In the 
second place, the rights of the mandator do not arise from the 
simple promise of the mandatarius. That is the case when 
the agent is paid. But where the agent is not paid, the prin- 
cipal has an action against him only when he has suffered 
injury by trusting to his promise, and thereby omitted to 
take the steps he would otherwise have taken to protect his 
interests. It is true that the claim of the mandatcr does not 
rest upon acts (as is the chee in all other contracts re), but 
upon a forbearance. But in equity there is little difference 
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between saying, “I have done something at your request, m 
order that you may do something to me,” and “I have ab- 
stained from doing something at your request, because you 
have undertaken to do it for me.” 

It is easier to assign mandate to its true place among con- 
tracts than to determine its origin. Is mandate an ancient, 
independent contract, or is it derived, and if so, from what 
other form, nexum or stipulatio? A contract in respect of the 
use of a thing or the services of a person might be made with 
or without valuable eonsideration; and if with valuable con- 
sideration, either in money or not. A contract for the use of 
a thing without consideration was commodatum: a contract for 
a personal service without consideration was mandatum: a con- 
tract for the use of a thing, or a personal service with a 
consideration in money, was locatio conductio: a contract for the 
use of a thing, or a personal service with a consideration, but 
not in money, was an innominate contract re, and was enforced 
by the actio in factum praescriptis verbis. Commodatum and 
mandatum thus naturally go together. They stand in the same 
relation to locatio-conductio; and probably they originated in 
the same way. ‘The actions of commodatum or mandatum could 
never be employed unless when there was an absence both of 
a stipulation and of a pecuniary consideration. Occasionally 
this view is taken by the jurists. Thus in stating a case for 
mandate where there was no valuable consideration, Scaevola 
is at pains to add, “and there was uo stipulation.” (D. 17, 1, 
62, pr.) Thus the equitable contract of mandatum, like the 
equitable contract of commodatum, may have been introduced 
where the parties had neglected to employ the stipulatio ; but 
there is not sufficient evidence upon which to base any certain 
opinion. 


IIJ.—CoNTRACTS FOR VALUABLE CONSIDERATION. 


In all the so-called consensual contracts (except mandatum), 
a pecuniary, or at least a valuable, consideration was essential, 

1, Sate.—The contract. of sale, as it was interpreted during 
the Empire, contained three main points:—(1) The duty of 
the seller was simply to deliver, not to make a good title; (2) 
he was bound to warrant against eviction; and (3) against 
faults in the thing sold. But the evidence is conclusive that 
these obligations were at first made by stipulation, and that 
they became part of the law of sale only through the edict of the 
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Curule Aedile. The effect of the Aedilitian Edicts was partly 
to impose on sellers a duty to disclose faults, and partly to 
enable warranties to be given without stipulation. A mere 
verbal warranty was to have the effect of a stipulation. The 
executory contract of sale was thus built up partly by admitting 
pacts for stipulations—ze., informal for formal verbal promises ; 
and partly by imposing as a legal duty that which previously 
could arise only trom express stipulation. 

The account given by Sir Henry Maine traces the executory 
contract of sale up to the nerum. If there were no positive 
evidence of the manner in which that contract was developed 
in the Roman law, there would be some plausibility in ascribing 
the origin of the contract of sale to a process by which property 
was actually conveyed for a price. But there can be no 
question that the duties of the seller, in the mature law, arose 
from dropping stipulations, not from lopping off the ceremonial 
part of the mancipatio. It was stipulation, not the necum, that 
was the parent-form of the executory contract of sale. There 
is an analogy between the executory contract of sale and be- 
trothal—the executory contract of marriage. Betrothal was in 
the most ancient times made by stipulutio, while the marriage 
itself was effected per aes et libram. 

2. HrrE (Locatio-conductio)—There is nothing to show any 
connection between hire and stipulation such as subsisted 
between sale and stipulation. 

3. PARTNERSHIP (Societas).—There appears to be no evidence 
to connect partnership with either xexum or stipulatio, as indeed 
from the nature of the contract could scarcely be expected. 

In these three cases the principle of valuable consideration ig 
found. In a subsequent place, some other instances will be 
cited of contracts based on valuable consideration, but these 
are few in number. The Roman law never attained the point 
of generalising the principle of valuable consideration. That 
was the reason, probably, even more than the mistake with 
regard to mandatum, that induced the jurists to describe certain 
contracts as founded on consent, whereas when they came to 
describe the contracts individually, they stated that the very 
essence of them was @ pecuniary consideration. 

The three classes into which contracts have been divided 
may now be defined from a new standpoint, as unilateral or 
bilateral, executed or executory. 

A contract is unilateral when it consists wholly of promises 
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by one person. It is bilateral when it consists of promises made 
by two persons, which promises are the consideration for each 
other. Again, there is a distinction between executed and 
executory contracts. Ifa unilateral contract is executed, there 
is an end of it. But a bilateral contract may be executed as 
respects the promise of one party, and be executory as regards 
the promise of the other. Such a contract may be said to be 
part executed. If neither party has performed his promise, the 
‘contract is executory. 

1. The formal contrgcts are unilateral and executory. This is 
obviously true of the stipulatio; and it was true of the expensi- 
latio. The nezum also was unilateral, for it imposed an obliga- 
tion solely on the person receiving property by conveyance. 

2. The equitable contracts are bilateral agreements, part 
executed. Before either party has executed his promise, there 
is an executory agreement, but one that cannot be enforced by 
law. As soon as one has performed his agreement, the other is 
subjected to a legal obligation in respect of his promises. The 
equitable contracts are thus not executory. 

3. The Jdilateral executory contracts of the Roman law are 
based on valuable consideration. 


DERIVATIVE THEORIES OF THE STIPULATION. 


The following passage from “‘ Ancient Law ” gives a concise account of the view of 
those that maintain not merely that the stipulation was produced from the nezum, but 
that the nexum itself, as a contract, was an extension or perversion of the ancient 
conveyance per aes et libram :— 


“There is some, but not very violent, conjecture in the following delineation of the 
process. Let us conceive a sale for ready money as the normal type of the nexwm, 
The seller brought the property of which he intended to dispose—a slave, for example 
—the purchaser attended with the rough ingots of copper which served for money, and 
an indispensable assistant, the librapens, presented himself with a pair of scales. The 
slave, with certain fixed formalities, was handed over to the vendee—the copper was 
weighed by the libripens and passed to the vendor. So long as the business lasted it 
‘was a nerum, and the parties were nexi; but the moment it was completed the nexum 
ended, and the vendor and purchaser ceased to bear the name derived from their 
momentary relation. But now, let us move a step onward in commercial history. 
Suppose the slave transferred, but the money not paid. In that case the nexum is 
finished so far as the seller is concerned, and when he has once handed over his 

roperty, he is no longer nexus ; but, in regard to the purchaser, the nexuni continues. 

e transaction, as to his part of it, is incomplete, and he is still considered to be 
nexus. It follows, therefore, that the same term described the conveyance by which 
the right of property was transmitted, and the personal obligation of the debtor for 
the unpaid purchase-money. We may still go forward, and picture to ourselves a pro- 
ceeding wholly formal, in which nothing is handed over and nothing paid; we are 
brought at once to a transaction indicative of much higher commercial activity, an 
executory Contract of Sale.”—Ancient Law, p. 320. 

According to this statement, the nexum would be the earliest contract known to 
the Roman law ; the stipulation would probably be its first offshoot, while the expen- 
silatio would be later. ‘Does this represent the true genesis of the Roman contracts? 
The question is important, because the answer must affect all the other contracts of 
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the Roman law. The conclusion to which the present writer has been driven is that 
there is no sufficient evidence to connect the stipulation by way of descent with the 
nexum, but that such evidence as exists points rather to the stipulation as representing 
an element in law equally primordial with the notion of property itself. Considering 
the high authority in favour of the derivation of the stipulation, it is necessary to 
consider the arguments at some length. 

The derivative theory has appeared in two principal forms, the first published by 
Savigny, the second by M. Ortolan, and in this country by Sir Henry Maine. 
Savigny considers the stipulatio to be derived from the nexzum; but the neat itself 
he regards as by no means the primary form of contract. The oldest contract in his 
view is the mutuum; the nexum was merely a fiction employed to bring other 
contracts within the scope of the remedy provided by law for the mutuum. The 
reasoning that led Savigny to this conclusion may besbriefly stated. He observes 
that the object that first demands the attention of the legislator is the protection of 
property. To secure to every man the enjoyment of his own, is the first imperious 
duty of the lawgiver. To enforce promises is not so urgent ; and accordingly Savigny 
thinks that legal remedies were provided for property at a time when the fulfilment of 
promises had no other guarantee than the good faith (bona fides) of the promiser. He 
thinks that the first application of actions to promises was in the case of loan—a case 
that illustrated in a striking manner the necessity for legal protection. He thus 
contrasts hiring with loan. I let a house to another person for a term, at the ex- 
piration of which he refuses both to deliver up the house and to pay the rent. Now 
I can recover my house without going upon the contract, simply as my property ; 
I cannot however, recover the rent, unless the contract is enforced by law. But 
suppose I give him a loan of money, thereby making him owner of the money lent. 
Here, in consequence of my trusting him more, I have no legal remedy at all, because 
the ownership of the money is changed. Surely, then, this is a case that loudly calls 
for the assistance of law; and accordingly it is at this point, Savigny believes, the 
law of Rome first gave protection to contracts. If the borrower were permitted to 
retain what he had borrowed, he would have enriched himself unjustly by defrauding 
the lender; and it was a principle of the old jus civile to give a condictio against every 
one that unjustly enriched himself at the expense of another. This he holds to have 
been the principle on which the condictio was founded, and the only principle at first 
recognised by the Roman law. He considers that the fictitious sale (nerum) was 
resorted to in order to bring other contracts within the scope and remedy of loans. 
The nexum was in fact a fictitious loan, and in that capacity it obtained legal recogni- 
tion. His difticulty becomes greater with the stipulatio and expensilatio, which in their 
mature form had no special reference tu loan. Nevertheless, Savigny believes that 
both the stipulatio and expensilatio had no other basis in law than as fictitious loans of 
money. 

There is, however, another class of contracts not enforced by condictio (the remedy 
for mutuum, stipulatio, and expensilatio), but by actiones bonae fidci. Savigny holds 
that contracts resting solely upon good faith do not call so earnestly for protection 
from the law. The parties, he contends, did not even go before a judge (judezx) pro- 
- perly so called; they went before arbitrators (arbitri). If there was any dispute, as 
each professed to act in good faith, there could be no pretence for refusing to submit 
to the decision of an impartial person. The arbitrator, chosen in such a spirit, was 
not confined to the strict rules of law, but was at liberty to decide according to the 
dictates of natural honesty and fairness. Such, according to Savigny, is the import of 
the distinction between actions strictt juris and actions bonae jidei. 

In support of his views, Savigny refers to what he considers the probable origin of 
the stipulation. In the first place, he femarks that the word itself bears testimony in 
his favour. The most ancient and approved derivation traces it to the same root as 
stipendium—namely, etips, signifying money ; and he thinks the stipulation rested on 
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the fiction of a loan of money. But apart from the danger of building a theory on a 
supposed derivation of a word, it is not certain that stipulatio was the original name 
of the contract. There is reason to suspect that the original name of the contract 
Was sponsio. (D. 50, 16, 7.) 

It is a necessary part of Savigny’s theory that the stipulation did not come into 
existence for Roman citizens until the abolition of the nexum by the Lex Poetelia (B.0. 
826, 324, or 813). Inasmuch as the nexwm and stipulatio, according to his views, were 
both fictitious modes of accomplishing one end, there could have been no neces- 
sity for the stipulation so long as the nexum was in existence. Savigny says, in- 
deed, that even before that time aliens living in Rome, who could not use the 
mnexum, may have introduced the practice of dropping the fictitious sale and trust- 
ing to a solemn form of words. At all events, he thinks that after the dex Poetelia, 
all, buth citizens and aliens, @lopted the stipulation as the solemn form of authenti- 
cating contracts in place of the superseded nexum, Now, as will appear presently, 
there can be no question that the stipulatio existed long before the lex Poetelia; 
that it was in vigour at least as early as the XII Tables, and in all probability is 
of much greater antiquity. This completely disposes of Savigny’s theory, even if it 
were relieved from other and insuperable objections. 

Ortolan and Sir H. Maine accept so much of Savigny’s views as relate to the 
derivative origin of the stipulation ; but they look upon the nexum as being at first the 
only contract from which subsequently all the rest descended. The nexum admitted 
of analysis into two parts —the ceremony of the balance and bronze, and the oral or 
nuncupative part, specifying the object of the ceremony, and determining the nature 
of the obligation. By dropping the ceremonial part, Ortolan says, the oral or verbal 
contract of stipulation was obtained. 

Sir H. Maine carries the derivative hypothesis to its extreme issue, and if his view 
could be supported, it would reduce very much the primitive elements of law. His 
general point of view may be thus stated. Nearly the whole civil law may be grouped 
round three ideas,— Property, Contract, and Testament. Property comes first ; testa- 
ment is derived from it. This is so far true that the Roman Will was derived from 
the solemn form of conveying property—namely, the mancipatio; but this must be 
taken subject to the qualification that a Will could be made in Rome independently 
of the testamentum per aes et libram. If now contract also could be shown to be 
derived from Property, then the three great departments would be reduced to one, 
and Property would rank as the only primitive element. The bond uniting the two 
ideas is the nexum, which was simply the name for a mancipatio, when that antique 
form was resorted to, not for the conveyance of property, but for sanctioning a con- 
tract. It is an undoubted fact that the same form used in the conveyance of property 
and in making wills was also employed to give legal effect to some contracts. It is 
also a fact that certain contracts—such as depositum and piynus—were derived from 
the ancient nexum. But, on the other hand, the evidence, it is contended, falls 
completely short in regard to the most important contract of all—the stipulation. 

Sir Henry Maine lays chief stress upon the analogy of the Roman Will. The 
argument may be thus stated. The Roman Will in its mature form was, although 
unquestionably derived from the nexum, unlike its parent in every important particular. 
In its final shape it was a secret document, revocable up to the death of the testator, 
until which event it had no force whatever. Now the instrument from which it was 
derived was, in all these particulars, exactly the reverse. It was irrevocable, it was 
made in the presence of five witnesses, and it took effect at once. Surely, then, this 
transforination is as great as was required to evolve contracts out of the nexum. The 
force of the analogy is, however, weakened by the following considerations. 

1, The things compared are not similar. There is no antecedent improbability in 
the derivation of testaments from conveyance. For what is a testament? In form, 
doubtless, in the Roman Law, it was the nomination of an heir, but in substance it 
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was © means of providing for the posthumous distribution of property. Now, there 
is nothing unlikely in the derivation of the mode of conveying property after death 
from the mode of conveying it during life, and a testament was substantially a con- 
veyance of property to survivors. But contract differs toto coelo from conveyance ; it 
is at the opposite pole of juridical ideas. It is the standing contrast between jue tn 
rem and jus in personam. 

2. There is positive evidence in favour of the derivative character of the Roman 
Will; there is no evidence, so far as known tu the writer, of the derivation of the 
stipulation from the nerum. We are told in the Digest not merely that the mancipatio 
gave birth to the form of the testament, but xlso by whom and by what authority the 
change was effected. No such evidence, either from Cicero or from Gaius, is forth- 
coming in the case of stipulation. The absence of testimony is not conclusive, but it 
falls short of conclusiveness only on the supposition that the change frum nexum to 
stipulation was effected by an azency earlier than the Preetorian. Indeed, there can 
be no question that the change, if effected at all, was not made by the Preetor. 

The force of this argument is increased when we remember the characteristics of 
those contracts that have undoubtedly arisen from the nexum. The difference between 
them and the stipulation is so marked as in itself almost to compel us to assign 
another origin to the stipulation. The pignus and depositum are equitable contracts ; 
the stipulation is a formal contract: the equitable contracts were established by the 
Pretor ; the stipulation is older than the Pretors: these contracts are but slight 
deviations from the conveyance of property ; the stipulation may have acts and for- 
bearances for its object : the equitable contracts are all bilateral engagements, where 
one of the parties has performed his promise; the stipulation is a purely unilateral 
contract. The development of contracts re from nexum offers a much closer analogy 
to the case of stipulation than the genesis of the Roman Will from mancipatio, and it 
can hardly be said that the characteristics of the equitable contracts add probability 
to the theory of the derivation of the stipulation from the nexum. 

3. What M. Ortolan asks us to believe is that at some time or other, through some 
agency or other, the nexum was divested of all the dramatic and sulemn part—the 
fictitious sale per aes et libram—and that an equal legal sanction was given to the bare 
words, being the informal part of the transaction. You have but to leave out the 
ceremony, the five witnesses, the balance-holder, the symbolic transfer of the bronze, 
and there remains the oral or nuncupative part; that is, the stipulation. This is 
asking us to make a very clean sweep of the nexum; a demand certainly not en- 
couraged by the example of testaments. When the Prator extended the testament 
made by mancipation, he retained seven witnesses, five of whom represented the 
old five witnesses, one represented the balance-holder, and the other the familiae 
emptor, To a stipulation, however, no witnesses were necessary. This was # real 
defect, for which not even an imperfect remedy was provided, until the habit of com- 
mitting stipulations to writing became general. 

But there is a stronger answer to M. Ortolan. Drop the ceremonial part of the 
nexum, he says, and there remains the nuncupation ; that is, the stipulation. There 
could not be a greater fallacy. ‘The nuncupation is not the stpulation. It is a mere 
verbal statement. But a verbal statement (unless in the form of question and answer) 
is a pact, not a stipulation. There is no greater oppo.ition within the law of contract 
than that between a pact and a stipulation. A pact was not supported by action; a 
stipulation was a contract juris civilis. We might be tempted to listen to the 
hypothesis, unsupported as it is by positive evidence, if it explained the facts, but that 
is exactly what the hypothesis in question does not do. 

Two things in the beginning, one thing always, characterised the stipulation. In 
the beginning, the word spondeo alone could be used—alune had any legal effect ; from 
the first and always, the verbal statement must be in the interrogative form. Dues 
the nexum throw any light on the exclusive value of the words pondeo? None what- 
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ever, for there is no evidence connecting that word with the mancipation. Does it 
explain the interrogative form, which, looking at the subject historically, may be 
called the essence of the contract? Not any more, for every formula handed down to 
us as belonging to the transaction per aes ct Libram is direct and categorical, not 
interrogative. So far, therefore, as the evidence is worth anything, it tells the other 
way. Perhaps it may be suggested that the interrogative form was adopted in place 
of the fictitious sale per aes et libram. But that again-is mere conjecture ; itself a 
hypothesis to support a hypothesis. The conclusion, therefore, seems unavoidable, 
that the hypothesis of the derivation of contract from conveyance, through the nexum, 
is not supported by evidence. 

It is clear that if the stipulation was derived from the nexum it must have been 
prior to the XII Tables, and that means really in the prehistoric age of Roman Law, 
The burden of proof rests witt those that affirm a connection between the stipulation 
and the nexum. The absence of positive testimony would not be conclusive ; for 
although the stipulation may have been carved out of the nexum in prehistoric times, 
traces of the operation might continue until within the historic period. But no such 
traces have been indicated. The nexwm had five witnesses; the stipulation required 
none. In the examples of nexum that we know the action was bonae jfidei; in 
rtipulation, the remedy was stricti juris. So far, then, as the records of Roman law 
help us to a conclusion, the suggestion that “contract ” is the offspring of “ property ” 
seems really to have no other support than its own inherent fascination. 

The circumstance that we know very little, indeed almost nothing, of the nexum, 
but that the materials for a history of the stipulation are tolerably abundant, may be 
explained by saying that the-nexum belongs to a hoary antiquity, and was superseded 
by its more versatile and useful child, the stipulation. But it may also be explained 
by the suggestion that the mancipatio was never perverted for the purpose of contract 
except in a very few cases, and that these lost nearly all their importance as soon as 
the Preetor introduced equitable actions. 


FirtH.—ELATENSION OF EQUITABLE CONTRACTS. 


I.—INNOMINATE REAL CONTRACTS. 


Paul, in a well-known formula, sums up all the cases of in- 
nominate contract. Either, says he, I give something to you 
in order that you may give something to me, or I give some- 
thing to you in order that you may do something for me; or I 
do something for you in order that you may give something to 
me, or I do something for you that you may do something for 
me. (Do tibiutdes ; do ut facias ; facio ut des ; facio ut facias.) (D. 
19, 5, 5, pr.) This classification proceeds upon the distinction 
between a promise to do and a promise to give, so familiar to 
Roman lawyers, owing to the difference between a definite and 
an indefinite demand (certa and incerta intentio). In itself, 
however, it is a distinction without much logical value—the 
general word “to do” including “to give.” It omits, moreover, 
the negative form “not to do,” for that may equally, with the 
positive form, be the object of a promise. Paul's formula ought 
to be co-extensive with every kind of contract, and had better 
be expressed thus :— 
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I do something in order that you may do something. Facto 
ut facias. 

I do something in order that you may not do something. 
Facto ut non facias. 

I abstain from doing something in order that you may do 
something. Non facio ut facias. 

I abstain from doing something in order that you may not 
do something. Non facio ne facias. 

It will be convenient, however, to arrange the illustrations 
according to the formula of Paul, in order to bring out more 
clearly the analogies between the innominate and the other 
contracts. 

I. Doutdes. I give that you may give. 

1, Analogy to sale. Exchange (Permutatio). 

The comparison of sale—the giving of a thing for money, 
with exchange—the giving of one thing for another, is instruc- 
tive. Sale is a consensual contract, but exchange is not. 
Hence a mere agreement to exchange was without obligatory 
force until one of the parties had given what he promised. 
(D. 19, 4, 1, pr.; D. 19, 4, 1, 2; C. 4, 64, 5.) Moreover, the 
duty of exchange was different from sale. The seller was not 
bound to make out a good title; even if he sold what was not 
his own, the contract of sale was good, and le was bound 
simply to compensate the buyer when evicted. Butinexchange 
both parties were bound to make a good title; and hence if 
one delivered what was not his own, the contract was wholly 
void. (D. 19, 4, 1, 3.) 

A. gives B. a vase, B. promising to give A. in exchange a horse. B. refuses to do 
so. Whatis A.’s right? To the horse, or only to the return of the vase? In one 
passage, Paul is made to say that A.’s right is merely to the restitution of his vase 
(D 19, 4, 1, 4); but in another passage he says that A. has an option, and may, 


in his own discretion, demand either the restitution of the vase, or damages for the 
non-delivery of the horse. (D. 19, 5, 5, 1.) 


In exchange, as in sale, pending delivery the thing remained 
at the risk of the person to whom it was to belong, and he that 
was bound to deliver was responsible only for reasonable care. 
(D. 19, 5, 5, 1.) 

2. Analogy to sale. Variations, by agreement, in the essence 
of the contract. 

Changes could be made in the contract of sale within very 
extensive limits. But no ‘variations were permitted in: the 
essential characteristics. It » contract were made resembling 
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sale, but differing in an essential feature, it would not be a 
consensual contract, but could be enforced only as an equitable 
contract. 


Julius gave Attins 5 cure’, Attius undertaking to give Julius the ownership of the 
slave Stichus. Before being delivered, Stichus died. Could Julius demand back his 
money ? If it were a sale he could not, because the risk attached to the buyer from 
the moment of the sale. But the obligation in sale was not to make out a good title ; 
it was simply to deliver. This case, therefore, is not a sale, and Attius being unable 
to give Stichus, who has died, must refund the money. (D. 12, 4, 16.) 

Lucius Titius agrees to give Gaius Seius u pearl, to be returned within two months, 
or its value, estimated at 10 quret, paid. This was not sale, because Gaius Seius had 
the option of returning the pearl : nor letting on hire, because there was no considera- 
tion, no sum agreed on for the use of the pearl : nor mandate, because if (iaius Seius 
could sell the pearl within two months for more than 10 aurci, he was to keep the 
balance : nor partnership, because if there was any profit, it all went to Gaius Seius. 
(D. 19, 3,1, pr.; D. 19, 5, 13, pr.) As such an agreement did not fall within any 
of the consensual contracts, Gaius Seius could not compel Lucius Titius to give him 
the pearl; but if Titius bad done so, he could by an action in factum compel 
Gaius Seius to restore the pearl within two months, or pay its value. (D. 19, 8, 
1, pr.) From its special character this was sometimes called the actio de acstimato. 

Suppose now, before Gaius Seius has sold the pearls, or the two months have 
expired, the pearls have, without his fault, been lost, who is to bear the loss? Ulpian, 
repeating the opinion of abeo and Pomponius, says that if Titius asked Seius, Titius 
must bear the lors; if, on the contrary, Scius asked Titius, Seius must bear the loss ; 
if neither specially was responsible for the negotiation, then Seius was to answer only 
for reasonable care. (D. 19, 5,17, 1.) This is an example of the gencral rule de- 
termining the amount of care exigible in contracts. If Titius made the request, 
then presumably Seius acted out of favour; if Seius made the request, presumably 
it was for his own profit ; if neither specially, then presumably it was for the benefit of 
both ; in which case both parties answer for due diligence, but not for accidental loss, 


3. Analogy to Letting on Hire. 


Titius gives the loan of his slave Stichus, who is a carpenter, for a month to Gaius, 
Gaius agreeing to give him in return an equal time of Pamphilus, also a carpenter. 
Gaius refuses to do so after Stichus has been with him fora month. Titius cannot 
sue for hire, because an exchange of the use of slaves is not a price (merccs certa). 
Inasmuch, however, as he has actually lent Stichus, he can by the actio in factum 
compel Gaius to give him the use of Pamphilus. (D. 19, 5, 25.) 


4, Analogy to Autuum or Mandatum. 


Licinius asked Victor for a loan of money. Victor having no money, gave him a 
vase to sell, and to take the price of it as a loan. Licinius sold the vase, but did not 
use the money. Py what action can Victor recover it? He cannot sue for it as a 
loan, because until Licinius has used the money there is no mutuum. Neither is this 
a mandate, because it was not the intention of either party that Licinius should be the 
agent of Victor. But as Victor had delivered the vase, he could recover the price of 
it by the actio in factum. (D. 19, 5, 19, pr.) 

Titius gave Sempronius 30 auret, to be let out at interest by the latter. Sem- 
pronius undertook to pay the tribute due by Titius, Sempronius being charged with 
interest at the rate of six per cent. per annum. If that allowance of interest exceeded 
the tribute, the excess was to belong to Titius; if it was less, the deficit was to 
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diminish the principal: if the tribute swallowed up more than the principal and 
interest, Titius must refund the excess to Sempronius. No stipulation was made. 
The interest, taking it at six per cent., exceeded the amount of the tribute. By what 
action could Titius recover the surplus2 Not by the actio ex mutua, because as 
Sempronius was nut bound to return the principal in the event of its being lost with- 
out his fault, the transaction was not a loan. Nor was the contract a mandate, for if 
Sempronius got more for the money than six per cent., he kept the excexs to himself. 
The remedy, then, was by actio in factum. (D. 19, 5, 24.) 


d. Analogy to Deposit. 


Titius and Seius make a wager (eponsio), and each deposits a ring with Sempronins, 
who engages to give both to the winner. Titius wins. Sempronius refuses to give up 
either ring. Titius can sue him by the artio in factum pracsrriptis verbis ; not for 
deposit, because he did not deposit Seius’ ring. (1). 19, 5, 17, 5.) 

Cornelius gives money to Seius to give to Titius, if he succeeds in bringing back 
the fugitive slave of Cornelius, Titius fails, and Seius refuses to restore the money. 
This is not a case of deposit, because Scius undertakes not merely the custody of the 
money, which is all that is involved in deposit, but also a special truxt to give the 
money to Titius in a certain event. Cornelius will, therefure, recover his money by 
the aclio in factum pracscriptis verbis. (D. 19, 5, 18.) 


6. Analogy to Commodatnum. 


Titius and Gains are walking by the Tiber, when Titius asks to see Gaius’ ring. 
While looking at it, he lets it fall, and it rolls into the Tiber, and is lost. Merely 
looking at a ring hardly constitutes a use within the meaning of cammodatum, but 
Titius could be sued by the actio in factum for failing to return the ring after he had 
looked at it. (D. 19, 5, 23.) Ifthe ring had been struck out of his hand without 
any fault on his part, Titius would not have been responsible. (D. 19, 5, 17, 2.) 

Seia shows a ring to Julius, who undertakes to ascertain its value. This is neither 
a deposit nor a loan (commodatum) of the ring. Suppose, then, Julius refuses to give 
it back, or by his negligence loses it, what remedy has Seia? Or suppose Julius 
sends it by a careless servant, who loses it on the way. If Seia wished to sell the 
ring, and Julius yratuitously undertook to make inquiries for her, he is not answer- 
able merely for his own or the messenger’s negligence ; but if Julius for his own 
purposes procured the custody of the ring, he was bound to answer for his own 
negligence, and also for the messenger’s, if the latter was not a trustworthy person. 
(D. 13, 6, 10,1; D. 13, 6,11; D. 13, 6,12; 1. 19, 5, 1, 2.) 

Calpurnius wished to buy plate, and Titius, a goldsmith, sent some for inspection. 
This is evidently neither deposit nor loan. Calpurnius did not approve the specimens, 
and sent them back by his slave Stichus, On the way Stichus was beaten and 
robbed of the plate. The loss falls on Titius. If, however, it had been stolen from 
Stichus, his master would have had to pay for his negligence. (D. 19, 5, 20, 2; D. 
19, 5, 17, 4.) 

Titius gives Seius some cups, Seius undertaking to return either the cups or their 
weight of equally good silver. This is not commudatum, because the obligation is not 
to return the identical cups, and the remedy is by the actio in factum. (D. 19, 
5, 26. 

iis owes money to Maevius, and Maevius to Sempronius. Titius, in order to 
procure delay from Maevius, gave him some golden vessels that he might give them 
as a pledge to Sempronius. This is not a commodatum with Maevius, because there 
is a consideration for the use ; nor is it locatio conductio, because the consideration 
—the granting a respite to Titius—is not a pecuniary one. (D. 13, 7, 27.) 
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I1.—D0 ur FACIAS. 
1. Analogy to Letting on Hire. 


Titius repairs the house of Gaius on condition that Gaius shall repair a house of 
Titius. This is not locatio conductio, because it is an exchange of services for services, 
not of services for money. Gaius must, however, repair the house of Titius, or be 
amerced in damages by the actio in factum. (D. 19, 5, 5, 2.) 

Julius allows Attiusto dig for chalk in his land, Attius agreeing to fill up the 
excavations. Attiusdoes not doso. He may be sued by Julius by the actio in factum. 
(D. 19, 5, 16, pr.) The actio locatt would not lie, because no rent was paid for the use 
of the land. 

Sempronius gives his slavg Stichus to Maevius, who undertakes to manumit him. 
After the time agreed upon, or a reasonable time has elapsed, Maevius fails to 
manumit Stichus. Sempronius can either reclaim the slave (by a condictio), or ask 
damages for non-performance of the agreement if the slave has been injured or made 
away with. (D. 19, 5, 5, 2.) 

Sempronius gives Maevius 10 aurei as an inducement to him to manumit his 
slave Pamphilus. Maevius delays the manumission. Sempronius can then sue 
Maevius for damages if he would have derived any benefit from the manumission of 
Pamphilus. If, however, Sempronius derives no benefit from the manumission, he 
can reclaim his money. (D. 19, 5, 7.) 

Sempronius gives his slave Stichus to Maevius on condition that Maevius shall 
manumit his slave Arethusa. Maevius manumits Arethusa, and afterwards is evicted 
from Stichus, who is taken from hiin in a lawsuit at the instance of the true owner. 
If Sempronius knew that he was not owner his conduct is fraudulent, and he would be 
amenable to the actio de dolo; if he were a bona fide possessor, he is still liable in 
damages by an actio in factum. (D. 2, 14, 7, 2.) 


JI].—F4cio UT DES. 


At this point the analogy, with the nominate contracts, 
becomes werk, and considerable doubt prevailed, even in the 
time of Paul, whether in the absence of fraud such contracts 
could be enforced. But the texts are quite clear that in this 
case also the principle of the equitable contracts should apply. 


Titius having lost a slave, offers a reward tothe finder. Gaius pursues and restores 
the slave. Has Gaius any right to recover the promised reward! Ulpian observes 
that such a promise could not be called a nude pact, incapable of supporting an action ; 
what it was, however, he felt some difficulty in stating (Aabet in se negotium aliquod). 
Ulpian at this point nearly struck upon the principle of valuable consideration ; but 
he goes off without making the discovery, and says the remedy is the actio in factum, 
unless perhaps the action for fraud would lie (actto de dole). (D. 19, 5, 15.) 

Seia wrote a letter to Lucius Titius, saying that if he still had the affection for her 
that he once had, he was, on receipt of the letter, to sell his property and go tu her; 
and she promised him a salary of 10 auret a year during her life. Titius sold off his 
property and went. If there was nothing impruper (contra bonos mores) in the 
arrangement, he could recover the salary. (D. 44, 7, 61, 1.) 


1V.—F4cIO UT FACIAS. 


Titius has a slave Stichus, the son of Gaius, and Gaius has a slave Pamphilus, the 
son of Titius. Titius agrees to manuinit Stichus, and Gaius to manumit Pamphilus. 
Titius does so; but Gaius refuses. Titius has an action (in factum pracacriptis verbis) 
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against Gaius to recover the value of Stichus, whom he has manwmitted. (D. 19, 5, 
5, 5.) 

Titius has a debtor in Carthage, and Gaius a debtor in Rome. Titius and Gaius 
agree that Titius shall collect and keep the debt in Rome, and Gaius collect and 
keep the debt in Carthage. This resembles mandate, but differs from it in a material 
point. If each collected the debt as agent at the cost and risk of the principal, it 
would be mandate ; but in this contract they exchange debts, and each takes upon 
himself the whole cost and risk of collection. On the other hand, it might be said that 
the expense incurred by one is a set-off to the expense incurred by the other; and it 
might be argued that in collecting the debt each acts as an agent, but that the 
responsibility of each as principal has been compounded by special agreement. Paul, 
however, considers it the safer course to treat the case not as mandate, but by the 
actio in factum praescriptis verbis. (D. 19, 5,5, 4.) © 

Sempronius and Maevius mutually agree that Sempronius shall put up a building 
on the land of Maevius, and Maevius build on the land of Sempronius, In this case, 
also, the safest remedy, if Sempronius has built and Maevius refuses, is the actio in 
factum praescriptis verbis. (D. 19, 5, 5, 4.) 


SixtH.—EXTENSION OF CONTRACTS FOR VALU- 
ABLE CONSIDERATION. 


AGREEMENTS (facia). 

The class of consensual contracts, like that of equitable con- 
tracts, was at first limited to a small number of specified agree- 
ments. But just as the principle of the equitable contracts 
suggested and necessitated the class of innominate real con- 
tracts, so the principle of the consensual contracts would seem 
to justify a wide extension of the class of contracts in which 
consent alone should give rise to actions. 

But this step was not taken. The jurists failed to extract 
the principle of valuable consideration from the contracts where 
it was implicitly admitted. The Roman law refused to enforce 
any promise the value of which could not be measured in 
money ; if it had gone so far as to proclaim that there must be 
a cons’ ,eration algo of money or money’s worth, it would have 
attain d the goal to which it was constantly and unconsciously 
tending, but which it never actually reached. We have now 
to consider how far the Romans succeeded in filling up the 
blank in their system due to their failure to apprehend and 
apply the principle of valuable consideration. 

With regard to an agreement between any two persons con- 
taining any unfulfilled promise, the law may take one of several 
courses. (1) It may regard the promise as whol] void, so that 
even if it is fulfilled, 1t will order restitution. (2) It may not go 
so far as to order restitution, but it may refuse in any way to 
give effect to the promise, if the promiser declines to fulfil it. (3) 
If there are reciprocal promises, it may recognise the agreement 
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so far as to refuse its assistance toa promisee, with reference to 
that agreement, unless he also performs his promise. (4) It may 
compel the promiser to fulfil his promise, or answer in damages 
for non-performance. In respect of the two first-mentioned 
courses, we may briefly say that the agreement in law is void. 
The last two courses indicate a difference of treatment adopted 
by the Roman law. Those agreements (with the limitation 
presently to be noted) that the law does not directly enforce, 
but which it recognises only as a valid ground of defence, are 
called Pacts (Pacta). eThose agreements that are enforced—in 
other words, are supported by actions—are called Contracts 
(Contractus). These terms are ancient. Pactum is found, as 
a verb, in the XII Tables. The thing, if not the name of con- 
tract, is still more ancient. Contractus was the name for all 
those conventions or agreements that were recognised and 
enforced by actions. The exceptions are few, belong to a late 
period, and will be duly signalised. 


HISTORY OF Pacts. 

1. Pacts in relation to Delicts. 

In the XII Tables a provision is made that if one breaks the 
limb of another, unless he is forgiven, he must submit to his own 
being broken. (Si membrum rupsit ni cum eo pacit talio esto.) 
The punishment of retaliation could not be avoided except by 
coming to terms with the injured person. This is an example 
of the rule that an agreement to waive an action for a delict 
is binding, and a good answer to the action. (D. 2, 14, 7, 14.) 
The effect of such a pact was entirely to take away the 
sufferer’s right of action. A special defence was not necessary, 
but if it appeared in evidence that the sufferer had agreed not 
to sue the wrong-doer, lhe was defeated. (D. 2, 14,17, 1.) 

2. Pacts in relation to the Divestitive Facts of Contract. 

At some period, which it would be difficult to determine, but 
which was certainly before the time of Cicero (De Orat. 2, 24; 
Pro Publio Quintio, 5), the Preetor inserted a provision in his 
edict, making a pact a good defence to an action on contract, as 
well as to an action on a delict. He said (D. 2, 14,7, 7), “I will 
support all pacts that do not sin against good faith or any 
Statute, Plebiscitum, Senatus Consultum, or Imperial Constitution, 
and which are not an evasion of these.” 2 





1 Pacta conventa, quae neque dolo malo, neque adversus leges, Plebiscita, Senatus 
Consulta, edicta principum, neque quo fraus cui corum fiat, facta erunt, servabo. 
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The pact specially in view of the Prestor was doubtless the 
pact of release (de non petendo). Each contract had its special 
divestitive as it had its special investitive facts. A contract 
per aes et libram could be dissolved only per aes et libram. A 
literal contract was terminated by writing; a stipulation by a 
stipulation. A mere verbal release from a formal contract had 
no effect. But it would have been against good conscience to 
allow a person to reimpose upon another, by taking advantage 
of the forms of law, an obligation that he had deliberately, 
though informally, cancelled. The Pra@tor, therefore, by in- 
serting an exceptio in the pleadings, practically enabled any 
contract to be dissolved by mere consent, without any formality. 
A technical distinction was still preserved. When a contract 
was dissolved by its appropriate divestitive fact, it was said to 
be extinguished ipso jure, so that it could no longer support an 
action. But when the release was made by a pact, the contracts 
of stipulatio and expensilatio were not held to be dissolved ; 
on the contrary, they were still in contemplation of law sub- 
sisting, but if attempted to be enforced would be defeated by 
the insertion of a special defence in the pleading (exrceptio pacti). 


Moreover, if a debtor has agreed with his creditor that he shall not be 
sued for payment, still none the less he remains under the obligation. For 
by a mere agreement obligations are not in every case dissolved. The 
action is therefore available against him in which the plaintiff uses as 
his zatentéo SI PARET EUM DARE OPORTERE (if it appears that he ought to 
give). But it is unfair that, despite his agreement, he should be condemned ; 
and therefore he can defend himself by the exceptio pactz convent. (J. 


4, 13, 3.) 

Thus, in effect, although not in form, the Pretor, by sanc- 
tioning informal releases, took away all necessity for resorting 
to the formal releases. In other words, the pact of release 
superseded the formal divestitive facts. 


3. Pacts in relation to the Investitive Facts of Contract. 

In describing the consensual contracts, attention was drawn 
to the distinction between those rights and duties that were 
annexed to each contract by law, and those that were added 
by special agreement of the parties. Such a special agreement 
was called “added pact” (pactum adjectum). (D.2,14,7,5.) The 
effect of such a pact differed according as the contract was 
strictt juris or bonae fidet. The stipulativ, expensilatio, and mutuumn 
are contracts stricti juris ; all others are bonae fide. 

(1.) In contracts bonae fidei a pact had a different effect, 
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according as it was made at the time of the contract and as 
part of it, or subsequently. Those made at the time of the 
contract, and as part of it (in continenti), were of equal validity 
with the contract itself (pacta conventa inesse bonae sidei judictis). 
(D. 2, 14, 7, 5.) This would seem to be a plain dictate of 
common sense. In a consensual contract, for example, where no 
form was required, what could be more reasonable than to give 
effect to the pacts or agreements made by the parties? And 
yet, as we have seen in tracing the history of the contract of 
sale, that view was b} no means at first accepted by the Roman 
law. Variations or additions to the primitive or naked contract 
of sale could at first be made only by the solemn form of stipu- 
lation, and were enforced by the action given to stipulation. At 
length, however, the liberal opinion of Sabinus triumphed, and 
it was held that all terms agreed upon by the parties to a con- 
tract bonae fidei as part of the contract were to be enforced by 
the same action as the contract itself. (D. 18, 5,6; D. 18, 1, 
6,1; D. 19, 1, 11,6; D. 19, 1, 11,3; D. 18, 3, 4, pr.) 

Pacts made not at the time of the contract, but subsequently 
(ee intervallo), either varying the terms of the contract, or 
wholly or partially dissolving it, could be used as a defence 
(exceptio) to an action on the contract. But it did not follow 
that such a pact would support an action. For the rule here 
applied, that a nude pact was available as a plea in defence, 
but could not be enforced by action... The distinction is not 
without reason. A pact made at the time of the contract is 
within the consideration of the contract; but a pact made sub- 
sequently is either gratuitous or supported by a new consid- 
eration. It would, therefore, be quite logical and consistent to 
refuse to subsequent pacts any effect except by way of defence. 

The rules adopted by the Roman jurists were as follows :— 
If the subsequent pact affects the essence of the contract 
(natura or substantia contractus), such as the price in a contract 
of sale, it is, in fact, a new contract relating to the same subject- 
matter as the old, and superseding it. It therefore gave rise 
to an action. If, however, the pact does not vary the essence 
of the contract, but only such collateral rights and duties as 
couJd have been inserted at the making of the contract, it 
caynot be enforced by action, but is, as in other cases, avail- 
able only asa plea in defence. (D. 18,1, 72, pr.; D. 2, 14, 7, 5.) 


' Nuda pactio obligationem non parit, sed parit exceptionem, (D. 2, 14, 7, 4.) 
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Titius buys a slave from Maevius ; and after the sale it waa agreed that Maerius 
should give the usual security against eviction with sureties. If, now, Maevius 
refuses to give sureties, he cannot be sued upon the pact; but if he has not got his 
price, he will be repelled in suing for it if he does not give the sureties according to 
his promise. If he has actually received his price, the buyer has no remedy. (D. 18, 
1, 72, pr.) 

(2.) In contracts stricti juris the rule was somewhat different. 
A subsequent pact (pactum ex intervallo) relating to a stipulatio, 
expensilatio, or mutuum, has no other effect, in any case, than as 
a defence (exceptio). It is even a question whether a pact 
made at the same time as the contract, with the view of modi- 
fying it, could be treated as part of the contract. In the case 
of stipulatio and mutuum, however, to some extent this was 
admitted. Thus, if all the terms of the contract were not em- 
braced in the stipulation, but some were omitted, these were 
regarded as contained in the stipulation. (D. 12, 1, 40.) 


An agreement was made for a loan, and that so long as interest was paid the 
principal should not be demanded. The return of the money was promised by stipula- 
tion, without any reference to the agreement about the return of the principal. It 
was held that the condition must be regarded as if it had been part of the stipulation. 
(D. 2, 14, 4, 3.) 

I give you 10 auret, and you agree to repay 20. The debtor is not bound to 
restore more than 10. (D. 2, 14, 17, pr.) 

I give you 10 awrei, and you agree to repay 9. The debtor is bound to repay 9, 
and not more. (D. 12, 1, 11, 1.) 


PACTS ENFORCED BY ACTION. 


A simple agreement ( pactum) could not originate a contract. 
It was used to dissolve a contraet, or to vary and ainplify the 
usual terms of a contract, but not to create one. Pacts were 
auxiliary to contracts. But in a very few cases, pacts were, to 
employ a common metaphor, clothed with actions, and thus 
practically elevated to the position of the consensual contracts. 
The cases are, indeed, fewer than 1s sometimes stated. Thus, 
an agreement of compromise (fransactio), unless there was a 
stipulation, or something given or retained (that is, unless 
there were a contract re or verlis), did not support an action. 
(D. 2, 15,2; C. 2, 4, 38.) But in two cases the Pretors, and 
in two others the Emperors, did undoubtedly raise certain 
pacts to the level of contracts. To the Preetor is due the 
pact of hypotheca, which has been already described. Even 
more ancient than Aypotheca is the pactum de constituto, which, 
as mainly a form of suretyship, will be discussed under the 
head of Accessory Contracts. 
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The Emperors Theodosius and Valentinian enacted in A.D. 
428, that a mere agreement to give a dowry should be binding 
without any stipulatio. (C. 5, 11,6.) Thus was added to the 
investitive facts of the dos the pactum de constituenda dote. 

Finally, Justinian sanctioned the greatest change of all— 
the pactum donationis. Before this, a promise without considera- 
tion was not valid, unless made by stipulation. (Vat. Frag. 
264a: 263: 310.) Justinian put a promise to give a thing 
gratuitously on the same footing as if a price had been agreed 
upon. Up to this tince an agreement, not involving a valuable 
consideration, required either to be invested with a solemn 
form (nexum, stipulatio, expensilatio), or to have been performed 
by one of the parties, to give it legal validity. By giving an 
action to support a mere informal promise of a gift, Justinian 
departed from the unbroken tradition of Roman law. He may 
have been led to adopt this course by one of two reasons. In 
the first place, the formal contract—the stipulatio—had lost 
much of its solemnity ; it was divided by a very thin line in- 
deed from a pact. The stipulation was in the form of question 
and answer ; the pact was not. Even this thin partition was 
removed if the agreement were put in writing, for an allega- 
tion in writing that the form of stipulation had been observed, 
could not be overthrown by calling evidence to prove that it 
had not. But, in the second place, Justinian had mainly in his 
eye gifts for pious purposes. He declares with warmth, that 
when gifts are promised to religious persons or for pious uses, 
to refuse fulfilment merely on account of the absence of a legal 
formality showed not only a want of moral principle, but en- 
dangered the salvation of the promise-breaker—provoked not 
merely an action at law, but the wrath of Heaven. Justinian, 
therefore, enacted that all promises of gifts should bind, not 
only the promiser but his heirs, as well as be executed even to 
the heirs of the promisee, (C. 8, 54, 35, 5.) 


Second Part. 


CORREALITY—JOINT OBLIGATIONS. 


(IN SOLIDUM OBLIGARI—CORREI) 


HITHERTO it has been assumed that there were only two 
parties to a contract—a debtor and a creditor. We must now 
consider the effect of adding one or more persons; for there 
may be several creditors and one debtor, or several debtors and 
one creditor, or several debtors and several creditors. 

The multiplication of parties in a legal relation is not peculiar 
to contract. In almost every legal transaction there may be 
more than two parties; and when that happens, modifications 
in the legal relation necessarily follow. The character of those 
modifications must necessarily be determined by the nature of 
the subject-matter ; and accordingly, in the different depart- 
ments of law, we find a corresponding difference of treatment. 

When a Delict was committed by several persons, their 
liability differed according as the delict descended from the 
old jus civile, or owed its introduction to the Preetor. In 
the first category are injuria, furtum, vi bonorum raptorum, and 
damnum injuria. (D. 47, 10, 84; J. 4, 1,11; D. 47, 8, 2,15; 
D. 9, 2, 11,2.) The rule was that each of several persons com- 
mitting one of those delicts was separately liable to pay the 
full penalties or compensation incurred, as if he alone had com- 
mitted the offence; and thus the person injured could recover 
as many penalties or compensations as there were delinquents. 
The explanation vf the rule given by Ulpian is stated too 
broadly! It is true that by the XII Tables, evjuria (D. 9, 2, 2, 1) 
was a penal action, and so was the action on the lex Aquilia, 
when the defendant disputed his liability ; but penal actions 
introduced by the Preetor, as we shall see presently, were 





1 Nunquam actiones poenales de eadem pecunia concurrentes alia uliam consumit, 
(D. 44, 7, 60.) 
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governed by a different rule. The reason of the rule is that 
the actions for delict were quasi-criminal, and the rule of 
criminal Jaw was applied, that when several join in a crime, 
each 1s punished separately, and does not escape by the punish- 
ment of the others. It would have been absurd in the case of 
such joint offences to lighten the penalties by dividing them 
among the delinquents. Accordingly, when the action did not 
partake of a quasi-criminal character, hut was simply for the 
recovery of stolen property or its value (condictio fur tiva), @ 
different rule was followed. Each of the persons engaged in the 
theft was liable to be sued, even although the property might 
be in the possession of some of the others ; but if one paid the 
amount, all the rest were released. (C. 4, 8,1.) On the other 
hand, if an injury was done by one person to property belong- 
ing to several persons, each of those, but not more than one, 
could sue the delinquent for penalties. (D. 44, 7, 53, pr.) In 
this case, the amount recovered must be divided among the 
joint owners. 

The rule adopted in the condictio furtiva was applied by the 
Preetor to all offences established by his edict, whether a 
penalty was imposed or compensation only was allowed. The 
delicts introduced by the Preetor partook of the character of 
civil wrongs rather than of crimes; and if the sufferer obtained 
full satisfaction, it would have been unreasonable to allow him 
to recover as many sets of damages as there were wrongdoers. 
Therefore, while any one of the co-delinquents might be sued, 
or all in succession, if need be, if the penalty or adequate com- 
pensation was paid by one, the others were released. This 
rule applied to persons responsible for things thrown or poured 
out of a room into the street (de effusts et dejectis) (D. 9, 3, 
1, 10; D. 9, 3, 3); to forcible interference with tn jus vocatio 
(D. 2, 7, 5, 3); to interference with appearance in judicio 
(D. 2, 10, 1, 4); to the actio de dolo (D. 4, 3, 17, pr.); to the 
action for metus (D. 4, 2, 14,15; D. 4, 2,15). The delinquent 
compelled to pay had no right of contribution against his co- 
delinquents, if it was a case of wilful wrong-doing.! But if 
not, a8 in things effusa or ejecta, the one compelled to pay 
could recover a proportion of the penalty from those jointly 
liable with him, by the actio pro socio, if they were partners; 
and if not, then by an actio utilis, (D. 9, 3, 4.) 


1 Nec enim ulla societas malefictorum vel communicatio justa damni ex meleftcio. 
(D. 27, 8, 1, 14.) 


JOINT LEGAL TRANSACTIONS. 553 


"In the case of Property a different class of considerations 
comes into play. The relation of joint owners is determined 
by the maxim, ubi emolumentum, ibi sentit et onus. If a slave 
or animal, belonging to several persons, does harm, it would 
not be fair to require the sufferer to divide his claim and pro- 
ceed separately against each owner. Co-owners are jointly 
able to third parties, and any one of them may be sued for 
the whole damage. (D. 9, 4, 5, pr.; D. 10, 3, 8,4.) But, as 
between themselves, all expenses incurred on account of the 
joint property must be divided in proportion to their shares. 
The law of Inheritance presents us with an instructive 
example of the application of opposite rules in the same case. 
In so far as an inheritance consisted of property, all the co- 
heirs were joint owners. But debts due to or by the deceased 
were divided in proportion to the several shares of the co-heirs, 
Thus, if 100 auret were due to a testator and he had four heirs 
entitled in equal shares, each of the heirs can sue for 25 aurei, 
and cannot sue for more. In like manner, if a testator owed 
100 aurei, and left three heirs, one-half to one heir, and the 
other half equally between the other two heirs, the first heir 
can be sued for 50 awret only, and the other two for 25 aurei each. 
This rule was a hardship to the debtors or creditors of the 
deceased, for it might involve tlem in as many lawsuits as 
there were heirs. But this hardship was ignored, in considera- 
tion of a still greater hardship that the rule of joint obligation 
would have inflicted upon the co-heirs. Each heir was bound 
to pay the whole debts of the deceased, even if no property or 
insufficient property were left to pay them; and if, in addition to 
this liability, each heir had been made a surety for his co-heirs, 
there would have been a considerable increase in the reluctance 
of nominated heirs to accept inheritances, and an aggravation 
of the evil that legislation persistently attempted to remove. 
But these considerations do not apply where a joint obliga- 
tion is imposed upon two or more heirs by a testator. Here 
the duties of the co-heirs are determined solely by the intention 
of their testator. His will is the sole law. Thus, if A. or B. 
or A. and B. (co-heirs) are required to give 10 aurei to C., C. may 
sue either A. or B., or both; but if one pays, the other is released.’ 
(D. 45, 2, 9, pr.; D. 30, 8, 1; D. 32, 25.) Whether if A. paid 


the words in italics are an interpolation, and were not true in the time of Pomponius, 
who wrote the passage. There does not appear to be any necessity for this suggestion. 


554 © CORREALITY, = 


the whole, he could compel B. to pay half, depends upon the 
View that would be taken of the intention of the testator. 
| The obligations of Co-Tutors were the result of conflicting 
considerations, On the one hand, children were so much at the 
mercy of their tutors, that it was necessary to hold tutors with 
& very tight hand, and especially to prevent fraud by permitting 
them to dispute the blame among themselves, when the pro- 
perty ofthe pupil was lost. On the other hand, the office of tutor 
was the most thankless task a Roman could undertake. He re- 
ceived no payment, hecould not refuse the office, and he had no 
choice whatever in regard to the persons that were chosen as his 
colleagues. These considerations were made to yield to the 
imperious necessity of protecting helpless infants. In respect 
of the pupil, co-tutors were reciprocally sureties for each other, 
and each was liable for the delinquency of the rest (C. 5, 
52, 2); but the pupil could not recover compensation twice 
over by suing the tutors separately. (D. 27, 3,15; D. 16, 3, 
1, 43.) The hardship of the tutor’s lot was mitigated, in some 
cases, by the benesicium excussionis (D. 26, 7, 8, 2); the bene- 
ficitum cedendarum actionum (D. 46, 3, 95, 10; C. 5, 52, 2), and 
the benejicitum divisionis (D. 27, 3, 1, 11-13.) (For an explana- 
tion of these terms, see pp. 568, 578.) 


The question of joint-obligation in Contract presents a con- 
trast to the instances cited. In those instances, the law is 
varied according to the requirements of justice or policy, in 
accordance with varying circumstances. But in contract, 
joint-obligation, like every other question arising out of con- 
tract, is determined by the intention of the parties. The rights 
and liabilities of the parties are determined by themselves. 
(C. 8, 40,1; C. 8, 40, 3.) There was, however, a presumption 
in favour of separate as against joint-obligation. Thus, if A. 
and B. promise 100 auret to C., and the intention is that each 
shall owe 50 auret to C., there is no kind of joint-obligation, 
and C. can sue each only for 50 auret. In the same way, A. may 
promise 100 aurei to B. and C., meaning 50 to each. A. owes 
two debts of 50 aurei, and not one debt of 100; or, in the 
lunguage of the Digest, A. does not owe 100 auret in solidum, but 
a pars virtiis to each. Unless by express terms, or from the 
very mode of contracting, a joint-obligation was shown to be 
contracted, it was held, as in the ‘above cases, that the debts 
were divided. (D. 45, 2,11, 1; D. 45, 2, 11, 2.) 
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But if the intention were that either (but not both) of two 
creditors should be entitled to sue for the whole 100 aurei, or 
that either (but not both) of two debtors should be liable to 
pay the whole 100 aurei, then the obligation was joint. A joint- 
obligation exists when the whole debt or other object of a con- 
tract may be sued for by any one of several creditors, or may 
be recovered from any one of several debtors. Such debtors 
are said to be bound in solidum (that is for the whole), and they 
are called either corre: promittendi or debendi (D. 45, 2, 1), or 
more commonly duo rei promittendi (dua being used merely by 
way of example). Similarly, joint-creditors are called corre 
stipulandi or credendi, or more commonly duo ret stipulundi. 
(D. 45, 2.) 

DEFINITION. 


Obligations of this sort make the whole due to each stipulator, and bind 
each promiser for the whole. And yet though there are two obligations one 
thing only turns on them. If, therefore, on either side any one receives 
what is due or pays it, he puts an end to the obligation of ail, and sets all 
free. (J. 3, 16, 1.) 


Some writers consider that this passage does not correctly or fully describe cor- 
reality ; it is a description, in their view, of solidarity and not of correality. As to 
the alleged difference between solidarity and correality, see note at end of this section. 
The passage is intended to explain the form of joint-obligation known to the Roman 
law, and is one among many that may be cited in disprouf of the alleged distinction. 


RIGHTS AND DUTIES. 


A. Duties of corret promittendi to the creditor, and rights of 
corret stipulandi against the debtor. 

1. Each of several joint-debtors may be compelled to pay the 
whole or any part of the debt. The creditor may sue any one 
of the joint-debtors for the whole or any part of the debt 
(C. 8, 40, 3; C. 8, 40,2; D. 45, 2, 3,1; D. 30,8,1); but he 
cannot be compelled so to divide his claim, even if all the joint- 
debtors are solvent. (D. 45, 2,11, pr.; D. 19, 2, 47; D. 46, 1, 
15, 1.) 

2. Payment in whole or in part, by one of several joint- 
debtors, is a discharge in whole or in part of the other joint- 
debtors. (D. 46, 2, 31,1; D. 46, 3, 34, 1.) 

B. Rights of corret as between themselves, 

(a) Joint-creditors. 

If one of several joint-creditors obtains payment of the whole 
debt, must he share it with‘the other creditors? The answer is, 
that it depends entirely upon the intention of the parties. The 
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mere fact of correality is not conclusive. The mere fact that 
two persons have each separately a right to recover a sum, 
does not throw light on the question, whether the sum, when 
recovered, is to be retained by one, or divided between the 
two; or, if divided, in what proportions, If, therefore, a credi- 
tor sought to obtain a share from his co-creditor, to whom the 
entire debt had been paid, he must prove aliunde that the joint- 
obligation was entered into with the intention that the proceeds 
should be divided between them in definite shares, The action 
would be either pro socip or mandatt. 

(8.) Joint-debtors. 

Has a debtor, who has paid the whole debt, any right of 
contribution against his co-debtors? ‘The answer must again 
be, that it depends entirely upon the agreement of the parties. 
The mere fact, however, that several debtors were bound in 
solidum, did not, in itself, create a presumption that the burden 
was to be divided in definite shares between them. In other 
words, the right of contribution rests not upon equity (as among 
co-suretics it does in English law), but, where it exists, upon 
contract. All that the joint-obligation implies, is the liability 
of each to the creditor for the whole debt; and it establishes no 
presumption as to the manner in which those who are not com- 
pelled to pay, should assist the co-debtor that pays for all, 
although co-debtors were in substance reciprocal sureties (reos 
promitiendi vice mutua fidejussores). (D. 45, 2, 11, pr.) 

It must be remembered that debtors were aided by the pre- 
sumption of law, that an obligation of A., B. and C. to pay a 
given sum was divisible, and it was only when a clear intention 
to the contrary was proved, that A., or B. or C. could separately 
be sued for the whole. Persons before accepting such a respon- 
sibility could arrange, that although the debt was to be in 
solidum, so far as the creditor was concerned, it should, as 
between themselves, be treated as divisible, in any proportions 
they might fix. Such an arrangement would be enforced by 
an actio mandati. But, if no such agreement existed, and the 
co-debtors were not partners, one who was called upon to pay 
the whole had no action against his co-debtors to compel them 
to contribute. especially when the joint-obligation was con- 
tracted by stipulativ. If, however, the co-debtors were co- 
sureties, the commonest case of all, the transaction itselt 
afforded a presumption that the intention of the co-debtors was 
to share the burden among themselves, although, for the better 
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security of the creditor, they were each liable to him for the 
whole. But, undoubtedly, that presumption was not considered 
sufficient to support an actio mandati, at the instance of the 
surety that paid the whole. 

The jurists, however, met the surety half way. He could 
resist an action brought against himself alone, unless the 
creditor first transferred to him his right to sue the other 
debtors (beneficium cedendarum actionum) (p. 578). Finally, if 
the surety required it, a creditor was compelled by a rescript 
of Hadrian to sue all the solvent co-sureties (p. 578). But if a 
surety paid voluntarily, or did not claim the benefit of the 
rescript, he had no claim against his co-sureties. (D. 46, 1, 39.) 
A fortiori, this was the rule when the co-debtors were not co- 
sureties, and when consequently no inference whatever could 
be drawn from the mere fact of a joint-obligation. 

But where the joint-obligation did not arise from stipulatio, 
the jurists showed a strong disposition to assist one of several 
co-promisers who was made to pay the whole. Thus, in the 
case of joint-sale or joint-hiring (D. 19, 2, 47), if one of the cv- 
debtors were sued, he could resist payment unless the creditor 
first transferred to him his right of action against the other 
debtors. In the case of joint-mandate, even after one of the 
co-mandators had been sued and judgment given against him 
for the whole debt, he could require that the actions of the 
creditor against his co-mandators should be assigned to him. 
(D. 46, 1, 41,1.) Sometimes, however, the nature of the contract 
created a strong presumption of the divisibility of the obliga- 
tion as between the co-debtors. Thus, if one sum of money 
were lent to two persons, so that each should be liable to the 
creditor for the whole, and one of them was obliged to pay the 
whole, he had an action against the other to compel him to 
contribute his share, In such a transaction the co-debtors were 
in substance sureties for each other as well as borrowers, (C. 8, 
40, 2.) 

INVESTITIVE FACTS, 


The presumption of law was against correal or joint-obliga- 
tion, but the question is one simply of the intention of the 
parties. (D. 45, 2, 9, pr.) 

Both in stipulating and in promising two or more may become parties. 
In stipulating, as when to the question put by all the promiser answers, “I 
undertake to” (sfondeo). For instance, if two persons stipulate severally, and 
the promiser answers, “To both of you I undertake to give it.” But if he 
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had first undertaken to give it to Titius, and afterwards, when another asked 
him, had undertaken again, there would be two distinct obligations, and it 
would not be held that two parties joined in the stipulation. In promising 
again, two or more may become parties, as when after Titius puts the 
question, “ Maevius, do you undertake to give five aurez?” “ Seius, do you 
undertake to give the same five avvez ?” each severally answers, “1 under- 
take to.” (J. 3, 16, pr.) 


In a written instrument it was stated that “Gaius and Titius stipulated for 100 
aurei,” but it was not said that they were joint-creditors (duo ret stipulandt). Each, 
then, is creditor for 50 auret. (D. 45, 2, 11, 1.) 

In another case it was written, “Julius Carpus has stipulated that so many auret 
shall be given to him. We, A.toninus Achilleus and Cornelius Dius, have promised 
it.” Dius and Achilleus each owe one-half of the aurei, because it is not added that 
they made a joint promise (singulos in solidum apopondisse), so as to bind each for the 
whole. (D. 45, 2, 11, 2.) 

Titius and Seius stipulate for 10 aurei, or Stichus, a slave of Titius. As Titius 
cannot stipulate for his own slave, the stipulation is good to him for 10 auret only ; 
but it is good to Seius for the alternative promise. As, therefore, the promises to 
Titius and Seius are not identical, they cannot be joint-creditors (correi). (D. 45, 
2, 15.) 

Correality may exist in the contract of service (faciendi) as well as in contracts 
relating to property (dandi), Thus, a workman may promise to work for two 
employers, each of whom would be entitled to exact his service ; but performance 
to one discharged the obligation : or two workmen of equal parts or skill may pro- 
mise their services, one or other of them, to a single stipulator. (D. 45, 2, 5.) 

Sempronius deposits a slave in the custody of Gaius and Maevius. Maevius agrees 
to guard the slave with the care of a good paterfamilias. Gaius promises nothing. 
As the promises are not for the same thing, Gaius and Maevius are not joint-debtors 
(corret). (D. 45, 2, 9, 1.) 

Titius and Seius request Maevius to lend 100 auret to Sempronius. Sempronius 
fails to pay. Maevius can sue either Titius or Seius for the 100 aurei, as they are 
co-sureties. (D. 17, 1, 21.) 

A. requests B. and C. to act as his agents in the management of his business. B. or 
C. may be sued separately for the whole loss caused by the acts of either ; but if one 
pays, the other is released. (D. 17, 1, 60,2; D. 46,1, 52, 3.) 

A. and B, deposit a bag of money with C. If the intention of the parties was that 
either A. or B. might sue for the whole (in solidum agere) they are correi credendi ; but 
if the intention was that each should be entitled to recover half, there is no correality, 
and one cannot sue for the whole. (D. 16, 3, 1, 44.) 

A. deposits a thing with B, and C. The presumption here is that both are liable in 
solidum. If B. is sued for the whole and pays, C. is released. If B., however, pays 
nothing, or only a part, A. can sue C. for the balance. If one has been guilty of dolus 
and not the other, the delinquent alone must be sued. If both are guilty of dolus, 
either may be sued, but payment of damages by one releases the other. (D. 16, 
8, 1, 48.) 

A. deposita money in a sealed bag with B. A. dies leaving three heirs, C., D. and 
BH. As has been pointed out, claims arising from contract are divided between the 
heirs. Therefore C., D. and E. together can sue for the bag ; but what happens if C, 
alone sues, seeing that the bag is sealed? If the bag were not sealed, B. could easily 
pay ©. his share. It was decided that the bag could be opened either in court or in 
presence of irreproachable witnesses, and C.’s share taken out; aud the bag must be 
re-sealed with the seals of the witnesses. But for this precaution, breaking the seals 
would have been a wilful (dulo malo) breach of contract. (D. 16, 3, 1, 36.) 
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A carriage is lent free (commodatum) or for payment (locatio conductic) to two 
persons. They are in one sense joint-debtors (quodammodo rei). If one is sued and 
pays for any damage, the other is released. (D. 13, 6,5, 15.) Either can bring the 
actio furti if the carriage is stolen ; but if one sues, the claim of the other is extin- 
guished. (D. 18, 6,6.) If the owner sues the one that did not bring the actio furti, 
he may be required to sue the one that did so, although only at the risk of the one 
that did not. (D. 13, 6, 7, pr.) 

Two sureties bind themselves in solidum et partes viriles. Each is liable for the 
whole. But if they bind themselves in solidum aut partem virilem, each is liable only 
for his share, according to the general rule that when a man promises a greater or 
& leaser sum, he is liable only for the lesser. (D. 46, 1, 51, pr.) 

It was not necessary, however, that the two corret should be 
made at the same moment. Thus a surety might be made 
between the first and the second debtor without preventing 
the debt from being joint. The interval must not, however, be 
great (D. 45, 2, 6, 3), as if a whole day intervened. (D. 45, 
2, 12, pr.) 

Of two parties to a promise, one can bind himself simply, the other for a 
particular day or conditionally. The introduction of that day or that con- 
dition will be no hindrance to claiming performance from him that bound 
himself simply. (J. 3, 16, 2.) 


So a creditor may accept a surety from one of two joint debtors, without also 
taking one from the other. (D. 45, 2, 6, 1.) 


DIVESTITIVE FACTS. 


Performance or payment is the usual way of putting an end 
toa contract. If, therefore, one of several joint-debtors per- 
formed or paid, the others were released. There were, how- 
ever, other ways in which a contract might be terminated, 
besides performance or its equivalents, and some of the most 
difficult points in the law of correality arise with regard to 
these modes of extinguishing an obligation. They may be 
enumerated as follows :—confusio, prescription, capitis deminutio 
of creditor or debtor, acceptilatio, novatio, and litis contestatio. 
(See Subdivision II., Divestitive Facts.) 

Confusio in the case of one of the parties to a joint-obligation, 
did not affect the obligation. (D. 46, 1, 71; D. 34, 3, 3, 3.) 
In the same way, capitis deminutio of one of the parties did not 
extinguish the obligation. (D. 45,2, 19.) But when any one 
of the several co-debtors paid part or made an acknowledg- 
ment of a debt, or did anything to break prescription, the 
obligation is kept alive as against all the parties to it. (C. 
8, 40, 5.) : 

Acceptilutio was a solemn acknowledgment of payment by 


CORREALITY., 


@ creditor, which he was not permitted to deny, even if no 
payment had actually taken place. It applied only to 
joint-stipulations. An acceptilatio by one of several creditors 
with a debtor, or by one of several debtors with a creditor, 
destroyed the rights of the co-creditors and extinguished the 
liability of the co-debtors, This was an incident, not of 
correality, but of stipulation, Only verbal contracts could be 
put an end to by acceptilatio. 

Novatio resembles acceptilatio, and Venuleius argues that if 
one of two creditors can extinguish the joint debt by acceptilatio, 
why should he not be allowed to achieve the same result by 
novatio? (D, 46, 2, 31, 1.) Novatio would appear to be in- 
cidental to joint-stipulations, rather than to joint-obligations. 
Thus, if several argentaris lent a sum of money to a debtor, one 
of them cannot by agreement with the debtor, or by novation, 
prejudice or affect the rights of the other argentarti. (D. 2, 


Their remains litis contestatio, the novation of a contract by 
obtaining a formula from the Pretor to recover the object of 
the contract before ajudex. There appears to be no instance, 
among contracts, of the extinction of the joint-obligation by a 
litis contestatio with one of the parties, except stipulation. It 
is clear that in joint-obligations arising from mandate (D. 46, 
1, 52, 3) deposit (D. 16, 3, 1, 43), commedatum or locatio con- 
ductio (1). 13, 6, 5, 15), only performance or its equivalents, and 
not litte contestatio, put an end to the joint-obligation. The 
liability of a correal or joint-obligation to be extinguished by 
litis contestatio is, like acceptilatio, an incident of stipulatio, and 
not of correality. Even in the case of stipulatio, the contract 
might be so framed as to avoid that inconvenient result? 
Finally, Justinian enacted that even in the case of stipulatio, 
& litis contestatio should have no effect upon the obligation (C. 
8,41, 20.) Justinian’s constitution applies to co-debtors ; and 
there was no very strong reason for altering the law in the 
case of co-creditors. It was enough that the debtor should be 
liable to one suit. Thus we read, that if an action was begun 
by one co-creditor, the debtor could not release himself by 
tendering the amount to the other creditor. (D. 45, 2, 16.) 
Each co-creditor was, in fact, considered to be a svule creditor, 





1 Decem stipulatus a Titio, postea quanto minus ab co consequi posses, si a Maevio 
stipularia, (D. 45, 1, 116.) 
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except for the circumstance that his rights might be affected 
by the acts of his co-creditora, (D. 46, 2, 31, 1.) 


CoRREALITY AND SOLIDARITY. 


According tosome writers, a distinction is to be drawn between solidarity (in soli- 
dum obligart) and correality (duo rei stipulandi or promittendi). This opinion is clearly 
stated by Mr Poste (Gaius, 2d edit., p. 8396). ‘“ Correality and solidarity agree in this, 
that in both of them every creditor is severally entitled to receive the whole object of 
the active obligation, and every debtor is bound to discharge the whole object of the 
passive obligation ; but differ in this, that whereas correality implies the unity or 
identity of the obligation by which the co-creditors are entitled or the co-debtors are 
bound ; solidarity implies that they are entitled or bougd by a plurality or diversity 
of obligations.” The consequence of this distinction is that in solidarity the right of 
action was not extinguished by anything except performance or its equivalents; 
whereas correality was destroyed by litis contestatio, by the mere bringing of an action, 
whatever its result; and also that in solidary obligations, a debtor that paid had a 
right of contribution against his co-debtors, whereas in correal obligations, notwith- 
standing the arguments of Savigny, there was no such right. Another writer, Mr 
Moyle (Inst. Just. I. 475,) puts the case shortly thus: “Every correal includes in it- 
self a solidary obligation. . . . but it differs in that there is not only one obligation— 
object, but only one obligation.” 

The conclusion to which a consideration of the texts has led the present writer is 
(1) that the alleged distinction is not tenable, and there is only one kind of joint- 
obligation in the law of contract ; (2) that the right of contribution (regrcssus) in the 
law of contract has nothing whatever to do with correality; but where it exists 
arises from a separate and distinct contract, either express or implied; (3) that ex- 
tinction of a correal obligation by litie contestatio is an incident merely of stipulatio, 
and does not depend upon correality. 

1. The jurists in several places affirm that there is not one obligation, but as many 
obligations as there are parties in correality. (D. 45, 2,13; D. 46,1, 5; D. 46, 3, 
93, pr.) As we have seen, one of two corret might be bound conditionally, and the 
other unconditionally (D. 45, 2, 7), and it is very difficult to understand, if there be 
only one obligation, how that obligation can be at the same time both conditional and 
unconditional. Again, let us suppose that of two co-creditors (duo rei stipulandi) 
Lucius Titius and Gaius, Gaius dies, and Lucius Titus becomes his sole heir. Is the 
right of Titius merged in his right as heir? The very question implies that there 
are two obligations, and we are told that there is no merger ; but the heir can sue in 
his own right (qua Lucius Titius) ; or he can sue in his right as heir (qua heres Gait). 
Scaevola points out that the difference is material. Suppose Titius had agreed not to 
sue the debtor for a given time. He can now as heir sue him at once before the time 
elapses, if Gaius had not joined in the agreement. (D. 46, 3, 98, pr.) In the same 
way if one of two co-debtors succeeds the other as heir, he is bound by two obliga- 
tions (duas obligationes eum sustinere dicendum est). (D. 45, 2, 18.) The reasoning 
by which this result was arrived at is sufficiently curious to deserve notice, for it 
involves, on the part at least of one of the jurists (Ulpian), an odd anticipation of the 
Leibnitian principle of the Sufficient Reason. Ulpian begins by observing that if a 
Jidejussor becomes heir to the principal debtor, his obligation qua jfidejussor is 
extinguished, and he can be sued only as principal debtor. (But see D. 46, 3, 95, 3.) 
He contrasts this with the case above mentioned of one reus succeeding to another reus. 
Why this difference? Bocause the obligation of the principal is plenior, and the 
lesser obligation of the surety may well be swallowed up in the greater; but in the 
case of corres the two obligations are of equal potency (duae ejusdem sint potestatis), 
and there is no reason why the one rather than the other should be merged. There- 
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fore, if a co-creditor succeeds his co-creditor, he has the benefit of two obligations 
(@uae obligationes in unius persona concurrant). This conclusion lands Ulpian in a 
difficulty. If there are two obligations, why cannot the surviving creditor sue upon 
both? The answer is characteristic, Because the nature of the two obligations is 
suoh that if one is sued upon, the other is extinguished. This is a somewhat meta- 
physical way of saying that however numerous the obligations, they have one common 
object, quia unum debitum est (D. 2, 14, 9, pr.; D, 45, 2, 2), and, if that object is 
gained through one of the obligations, there is no necessity or room for the others. 

The absolute distinctness of the obligations of several corret in contrast with the 
identity of the object of the obligation is brought out in a passage from Ulpian. 
(D. 45, 2, 3, pr.) It appears that so distinct were the obligations held to be that if 
the promises were not simultaneous, some thought there could not be a true correal 
obligation, for the first woul be merged (by novatio) in the last. Ulpian says nothing 
depends upon the simultaneity of the promises, but everything upon the intention of 
the parties. Accordingly, if their intention was that each corrcus should be bound, 
the first obligation is not merged, but both remain intact. (D. 45, 2, 3, pr.) 

2. Extinction of the obligatiun by itis contestatio is not an incident of correality, 
but only of joint stipulations. It is clearly laid down by Papinian that correality may 
exist in deposit, commodatum, and other contracts. (D. 45, 2,9, pr.) But in these 
cases the joint obligation was extinguished by performance only or its equivalents, and 
not by litis contestatio. (D. 16, 3, 1, 43; D. 13, 6, 5, 15.) Mandate was in the same 
position, and it was clear law that a litis contestatio with one of two joint mandators 
did not release the other mandators. (C. 8, 41, 20.) 

8. “Solidarity,” as the name of a distinct species of joint-obligation, is not felicit- 
ous. Jn solidum means “for the whole” of a given object, as distinguished from 
part (pro parte, virtlis pars). In this sense it is used very frequently in relation to 
obligations when there is only one creditor and one debtor. Solidarity, if an abstract 
word is to be coined from solidum, cannot conveniently be confined to joint-obligations. 
Moreover, instead of using in solidum in contrast to correi, the jurists commonly employ 
in solidum to designate a correal obligation. “Cum duo eandem pecuniam, aut pro- 
miserint, aut stipulati sunt, ipso jure et singulitn eolidum debentur et singuli debent.” 
(D. 45, 2, 2.) The context shows that Javolenus is speaking of what Mr Poste calls 
correality in contradistinction to solidarity. Again, Papinian says: “Zandem rem 
apud duos pariter deposui, utriusque fidem in solidum secutus, . . . . fiunt duo 
vei promiutendi.” (D. 45, 2, 9, pr.) Soin a constitution of Diocletian and Maximian 
we find the following test question :—“ Exprimere debueras tuis precibus, utrumne 
tn partem an in solidum singuli vos obligaveritis, ac duo rei promittendi extiteritis,” 
(C. 8, 40, 3.) It is singular, if in solidum be a proper contrast to correality, that the 
distinction should not have been known to the jurists; but that, on the contrary, they 
should have used the phrases as equivalent to each other. 


Ghiry Part. 


ACCESSORY CONTRACTS. 


SURETYSHIP is the counterpart of mortgage. The object of 
mortgage was to strengthen the weak point of rights in per- 
sonam by the addition of rights in rem; the abject of surety- 
ship is the same, by giving the creditor an action against 
two persons instead of one. Suretyship, then, is the creation 
of dependent rights in personam ; that is, as security for other 
rights in personam. 

But the early Roman law furnishes us with a different and 
unique species of accessory contract ; namely, the adstipulatio, 
by which a subsidiary creditor is added. 


First— ADSTIPULATIO. 
DEFINITION. 


Although, as we have said, another person not subject to our power 
stipulates for us in vain, yet we can employ another person for that purpose, 
who must make the same stipulation as we do; and him we commonly call 
an adstifulator. (G. 3, 110, as restored.) 

Under the system of ancient procedure, called Legis Actiones, no one could sue 
except the creditor himself in person. Agents could not be employed until the 
formulary procedure was introduced. But the ingenuity of the lawyers vpened a way 
of escape from this inconvenience, A person was added in the stipulation, to whom, 
as well as to the stipulator, the promise was made; and who, therefore, had a right to 
sue without the concurrence of the stipulator. The adstipulator was thus practically 
® procurator, agent, or attorney, with this great drawback, however, that he was 
appointed not at the time the action was brought, but at the making of the contract. 
In the time of Gaius, procurators were allowed, and the chief reason for adstipulatio 
had ceased. But another still existed. 

An adstipulator is usually employed only when we are stipulating that 
something is to be given after our death. A stipulation by us is in that 
case idle, and therefore an adsttfudator is employed to act after our death. 
All he obtains he is bound to restore to our heir, and he may be forced to 
by the actio mandati. (G. 3, 117.) 

A man could not make @ promise to take effect after his death, because that would 
virtually have been to make himself agent for his heirs; and it was a stringent rule of 
the jus civile that one freeman could not represent another in any legal transaction. 
This rule was evaded by adding an adstipulator, who, if he survived the sipulator, 
could sue on the promise. In the time of Justinian, as will appear further on, a man 
might make a contract to take effect after his death; and thus the sole remaining 
teason for the adstipulatio was taken away. Justinian does not refer to adstipulatia, 
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RIGHTS AND DUTIES. 


a. Duty of the Promiser (reus promittendi) to the Adstipulator. 

On demand by the adstipulator, without the concurrence of 
the stipulator, the promiser must perform his promise ; but such 
performance at the same time releases him from his obligation 
towards the stipulator. 

B. Duties of the Adstipulator to the Stipulator. 


I. By him too, just as by us, an action may be brought and payment may 
be rightly made to him as,well as to us. But all he obtains he will be forced 
to restore to us by the actio mandati. (G. 3, 111.) 


II, The adstipulator ought not to release the promiser (reus 
promitiendt) gratuitously. The adstipulator had precisely the 
same power as the stipulator to discharge the promiser; and if 
he did so gratuitously, the stipulator would be deprived of the 
benefit of the contract. 


By the second chapter (of the ex Aguziia) an action may be brought 
against an adstifulator that has defrauded the stipulator by entering the 
money as paid, for the value of the property. (G. 3, 215.) 

In that part of the statute the action is brought in evidently as an action 
on account of damage. But that provision was unnecessary, since the actio 
mandati was enough for the purpose,—unless, indeed, that by that statute an 
action for double the amount is given against a man that denies liability. 
(G. 3, 216.) 

INVESTITIVE Facts. 


The adstipulator must stipulate for the same thing as the 
stipulator, and from the same person. 


But the adstifjulator can use other words as well, and not those we use. 
If, for instance, I have stipulated in these words, “ Do you undertake that it 
shall be given?” then he can make the further stipulation thus, “ Do you 
pledge your credit?” or, “ Do you become surety for the same?” or véce 
versa. (G. 3, 112.) 

Again, he can stipulate for less, but not for more. Therefore if I stipulate 
for ten sestertzz, he can stipulate for five; but not for more than ten. And 
if I stipulate simply, he may stipulate conditionally; but not wice versa. 
Less and more must be understood not only of amount but of time; for 
to give anything at once is to give more, but after a time less. (G. 3, 113.) 


REMEDIES. 

A. To enforce Duties of Promiser. 

I. Condictio certi and actio ex stipulatu, 

In this branch of Jaw there are some peculiar rules ; for the heir to an 
adstipulator has no right of action. (G. 3, 114.) 

The object of the stipulator—namely, to secure a particular individual as agent— 
would have been completely frustrated if the rights of the adstipulator had been 
transferred to his heir or other persons 
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B. To enforce Duties of Adstipulator. 
I. Actio mandati, (G. 8, 216.) 


a “ Actio legis Aquiliae, with penalty of double if the gratuitous release were denied. 
. 8, 216.) 


Second—SURETIES. 
First Case—WHEN THERE IS ONLY ONE SURETY. 


Tbe most general term in the Roman law for the substitution 
or addition of a new debtor is intercessio. (Nov. 4, 1; C. 8, 
41,19.) When the original debtor is released, and the new 
debtor takes his place, the name is expgomissio. This will be 
considered under the head of Transvestitive Facts. If the 
original debtor continues bound as well as the new debtor, the 
contract of suretyship exists (adpromissio). (D. 13, 5, 28.) 

The Roman law possessed no fewer than five different forms 
of contracts of suretyship ; some of these are named by Gaius, 
one by Justinian. 

For the promiser also others usually bind themselves. They are called 
sureties [sfonsores, fidepromissores|, fidejussores; and creditors usually re- 
ceive them in their anxiety to secure themselves more carefully. (J. 3, 20, 
pr. 3 G. 3, 115, 117.) 

To these must be added mandatum, and the pactum de con- 
stituto. The three forms mentioned by Gaius are made by 
stipulation. Probably these forms represent successive stages ; 
sponsio, the earliest of all, is confined to Roman citizens ; the 
Jidepromissio is like the sponsto, but available for aliens (pere- 
grint) ; and the jidejussio seems to be latest, as it was not dealt 
with by the early statutes affecting sureties. 


DEFINITION. 


I. Sponsio is a contract of suretyship by stipulation. It can 
be attached only to a verbal contract, and can be made by 
Roman citizens only. (G. 3, 93.) 

II. Fidepromissio is a contract of suretyship by stipulation. 
It can be attached only to a verbal contract. It may be made 
by analien. (G. 3, 93.) 


The sfonsor and fidepromissor are in much the same position ; but the 
position of the fidejussor is very unlike theirs. (G. 3, 118.) 

For they can join in no obligations that are not verbal, though sometimes 
the principal that promised is not bound himself, as when a woman or a 
pupillus acts without authority from the /for, or when anyone promises 
that something shall be given after his death. It is a question, however, 
whether when a slave or an alien has undertaken (sfoponderit) to do some- 
thing, a sponsor or fidepromissor can bind himself on his behalf. (G. 3,1 19.) 


IIL Fidejussio is u contract of suretyship by stipulation. It 


may be attached to any contract or obligatio, whether civil or 


only natural. ; 


But fidejussores may be taken in as parties to every obligation, whether 
contracted re, by words, by writing, or by consent. Nor does it matter 
whether the obligation is part of the jus civile or of the yus naturale. So 
entirely is this the case that a man can bind himself on behalf of a slave, 
whether it is an outsider that accepts him from the slave as /idejussor, or the 
slave’s master for what is naturally due to him. (J. 3, 20,1; G. 3, 119.) 

This extensive application of fidejussio distinguishes it broadly from sponsio and 
Ridepromissio and puts it on the same footing as pignus or hypotheca. A civil contract 
or obligation, within the mepning of the Institutes, is any contract or delict upon 
which an action may be brought, A natural obligation (naturalis obligatio) has been 
already defined. 

IV. Mandatum.—When A. at the request of B. lends money 
to C., the Roman law imposed on B, an obligation to save A. 
harmless from all loss sustained by the default of C. to repay 
the money. B. is surety (mandator), A. is creditor (mandatarius), 
and C. the principal debtor. Two peculiarities distinguish this 
case from fidejussto, 

1, After the jfidejussor has given his word, he is absolutely 
bound, and cannot be released without the consent of the 
creditor. After B. has requested A. to lend money to C., B. can 
at any time withdraw before A. has actually advanced the 
money. A. has no claim for indemnity against B. until he has 
executed the mandate. 

2. A fidejussio could be made at any time after the obligation 
to which it was attached (D. 46, 1, 6, pr.) ; a mandate must 
necessarily precede the contract to which it is really subsidiary, 
Thus, if A., without the request of B., had lent money to C., and 
B. afterwards said he would answer for any loss, A. would have 
no action against B. A man cannot give an authority to do 
that which is already done. If, however, in the same circum- 
stances, B. by stipulation promised to answer for C., B. would be 
a fidejussor, and would be compelled to make good the loan. 


V. Pactum de constituto, Constituta Pecunia, 


Actions in fersonam, too, have been put forth by the Pretor in the 
exercise of his jurisdiction ; as, for instance, that de pecunia constituta, which 
the recepiitta closely resembled. But by a constitution of ours, all the 
advantages of the latter have been transferred to the former ; and the latter 
having thus become superfluous, has by our orders disappeared with all its 
influence from our statutes. (J. 4, 6, 8.) 

The actio de pecunia constituta may be brought against anyone that has 
engaged to pay money, either for himself or for another, without any stipula- 
tion coming in. For if not—that is, if he has promised to a stipulator—he 
is liable under the jus czuzle. (J. 4, 6, 9.) 


Theophilus, in his Commentary on the above passages, gives the followin 
of the introduction of this Preetorian Pact. Suppose A. = B, 100 aurei, wieaa 
by B. for the amount, The proceedings go on until the parties leave the Prator’s 
Court (litis contestatio) ; but before going to trial by the judex, A. admits B,’s claim, and 
promises, if he will not further press the suit, to pay him the amount by a day named, 
The effect of withdrawing at this stage was that the original demand was extinguished. 
When the day arrives, A. refuses to pay. What is B.'s remedy? If there had been 
a stipulation, B. would have had an action; but a¢ ft is, he is left without remedy, 
This is in consequence of his own Mberality and A.’s want of faith (quoniam grave 
est fidem fallere). (D. 18, 5,1, pr.) Avstronger case for dispensing with the form 
of stipulation could scarcely be conceived. Accordingly, before the time of Cicero, 
the Preetor introduced the remedy by the actio de pecunia constituta, 

Prior to Justinian, the pactum de constituto, as a m@le of constituting suttetyship, 
laboured under several disadvantages that may be traced to its origin. It was con- 
fined to promises respecting fungible things—that is, things dealt with by number, 
weight, or measure, At first also it appears that the obligation concerning which the 
pact was made must be actually vested; that is to eay, it must not be conditional 
or suspended for a time (sub condétione or in diem). (C. 4, 18, 2, pr.) A day also must 
have been originally named for payment, but Paul held that if no time were fixed, ten 
days’ grace should be allowed before an action could be brought. (D. 18, 5, 21, 1.) 
Lastly, in many cases the action must be brought within a year. 

Justinian fused, as he states in the text, the actio de pecunia conetitufe and the 
actio receptitia. The latter was the remedy for an ancient contract, couched in certain 
formal terms (solemnibus verdis composita), and confined exclusively to contracts with 
bankers (argentarii). It could be brought against a banker when he had promised to 
pay a sum on behalf of a customer ona day named. (Theoph. Inst. 4, 6, 8.) This 
contract was wot confined to fungible things, but was as extensive as stipulation. 
Justinian abolished this special action, and gave against the banker the ordinary actio 
de constituta pecunia as amended by him. His alterations had the effect of putting 
the pactum de constituto on as wide a basis as fidejussio or mandatum as a mode of 
appointing sureties. There must be a prior debt, but it may be a natural obligation 
only (D. 18, 5, 1, 6; D, 18, 5, 1, 7), amd the promise may refer to anything that 
could be the object of a stipulation. (C. 4, 18, 2, pr.) The short term of prescrip- 
tion was entirely taken away. 


The pactum de constituto may now be defined as a promise 
made by anyone to discharge an existing obligation of another 
on a day named, or to give security for its fulfilment. (D. 13, 
5, 28; D. 18, 5, 21, 2.) In what respect, then, does this 
informal agreement (pact) differ from the stipulation (jide 
jussio)? Both fidejuseio and constitutum are accessory to an 
existing obligation, and in this respect are both contrasted 
with mandatum. In form the difference between them is simply 
that one is made by interrogation of the surety, the other 
without. Apparently, then, the only distinction is that fidejussto 
contemplated as possible an immediate liability of the surety ; 
whereas the pactum de constituto postponed the liability of the 
surety to a future day. This difference, apparently trivial, 
rests upon a sound basis, In fidejussio there need be no 
valuable consideration: but in the pact there was @ Ccon- 
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sideration—namely, the forbearance of the creditor to sue; 
for the essence of the contract was to give time to the 
debtor. : 

Ifthis be the true account of the difference between /idejussto 
and the pactum de conatituto, it throws light on a somewhat 
remarkable rule. It was held that if, through some formal 
defect, a fidejussio failed, it was not to be construed as a pactum 
de constituto ; for, says the Jurist, the intention of the parties 
was to make the stipulation, not the pact (quoniam non animo 
constituentis sed promittntis factum est). (D. 13, 5,1, 4.) In itself 
this declaration would not be strange, but the peculiarity of it 
appears when it is compared with the analogous case of formal 
and informal release. The formal release by stipulation (Accep- 
tilatio) stood in the same relation to a simple pact of release 
(pactum de non petendo), that fidejussio did to the simple pact of 
suretyship. Now it was held that if an acceptilatio should fail 
through some formal defect, it should be construed as an agree- 
ment not to sue, (D. 2, 14, 27,9.) A release did not require 
to be supported by any consideration. If, however, we suppose 
that a consideration was necessary to support a contract of 
suretyship, the different decision in the case of jidejussio would 
be explained. If a person intended to bind himself by a form 
that dispensed with the necessity for a consideration, and the 
stipulation was ineffective, he could not be bound because 
there happened accidentally to be a consideration. Thus an 
ineffective jidejussio was not held to be an effective pactum de 
constituto. 


RIGHTS AND DUTIES. 


A. Duty of Surety to Creditor. 

1. To pay in default of the principal debtor.  Beneficium 
ordinia seu excusstonts. 

The true idea of an accessory contract is that it is enforced 
only in default of the principal contract. If the surety is liable 
to pay before the principal has made default, he is scarcely a 
surety ; he is rather a co-promiser. According to the ancient 
law, Justinian tells us (Nov. 4, 1), if a creditor accepted a surety 
he was required to proceed first against the principal debtor. 
If, however, the creditor failed to recover in whole or in part 
from the principal debtor, he conld then sue the surety. A 
somewhat harsh straining of this rule deprived the creditor of 
his remedy against the surety, when the principal debtor was 
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beyond the jurisdiction, and incapable of being sued. Papinian 
seems to have helped to change the rule, and we find from the 
constitutions of Antoninus Pius and Diocletian and Maximian 
that it was not necessary to proceed against the principal 
debtor in the first instance, but the creditor could sue which- 
ever he pleased, the principal or surety. (C. 8, 41,5; C0. 8, 
41,19.) Justinian, in the Novel quoted above, restored the 
ancient rule, freeing it, however, from its narrowness. He 
enacted that when both principal and surety were within the 
same jurisdiction, the surety should in ng case be called upon 
to pay unless the principal debtor had been first sued, or had 
made default. If the principal debtor was beyond the jurisdic- 
tion, the surety could be sued, but he might petition the judge 
for time to produce the principal debtor. If he succeeded in 
producing the principal, he was meanwhile released from the 
suit ; but if, after the time granted by the judge, he did not, he 
must discharge the obligation himself. (Nov. 4,1.) Justinian 
afterwards introduced an exception for the convenient trans- 
action of business, and allowed bankers (argentariz), at their 
option, to sue the surety without first suing the principal. 
(Nov. 136, 1.) 

It was also the rule, as stated by Papinian, that when the 
creditor had rights in em in security (pignora, hypothecae), he 
was not obliged to realise their value before suing the surety. 
(D. 46, 1, 51,3; D. 46, 1, 62.) Even if the creditor sold the 
pledges, and was afterwards obliged to give up the price 
because of the eviction of the purchaser, he had his remedy 
against the surety. (D.17, 1, 59,4.) But if the agreement 
were that the surety should answer only for the deficiency 
after the sale of the pledges, he could not be sued first. (C. 8, 
41, 17. 

B iy of Creditor to Surety. If a surety is compelled to 
pay the debt of the principal, the creditor must surrender to 
him all the rights in rem (pignora, hypothecae) that he has over 
property belonging to the debtor or others in respect of the 
debt. (C. 8, 41, 21; D. 49, 14,45, 9.) If however, the creditor 
holds those rights in rem in security for other debts as well, he 
cannot be compelled to surrender them until all the debts are 
discharged. (C. 8, 41, 2.) 

o. Duty of Debtor to Surety. 


In this respect also, all are on the same footing,—that if anyone pays for 
his principal, he can recover his money from him by the actso mantati. 
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Sphonsores have this further advantage under the Jer Pudbiilia (B.C. 383), that 
they have an action for double the amount peculiar to themselves, and called 
depensit. (G. 3, 127.) 

If the debtor pays the creditor, it is his duty to inform the surety. If he does 
not, and the surety also pays, he must indemnify the surety. (D. 17, 1, 29, 2.) 

If the surety pays first, and does not inform the debtor, and the debtor pays, 
the actio mandati will not lie, but the debtor must cede to the surety his right to 
recover the money from the creditor. (D. 17,1, 29, 3.) 


INVESTITIVE FACTS, 


I. A surety binds himself to answer for the debt of another. 
The consent or knowledge of the debtor is unnecessary. (D. 46, 
1, 30; D. 13, 5, 27.) 


Tf A. asserts not that he will pay B.’s debt on a particular day, but that B. will 
do so, A. is not bound as surety. (D. 13, 5, 5, 4; D. 46, 1, 65.) 

Lucius Titius, a debtor of the Seii, died. The Seii persuaded Publius Maevius, 
the nephew of Titius, that he was his uncle’s heir, and therefore bound to pay his 
uncle’s debts. They procured from him a letter acknowledging that he was heir, 
and that he owed the money in question, Maevius was not heir. It was held 
that his letter did not amount to a pactwm de constituto, because Maevius intended 
not to answer for another, but to answer for himself, and he himself owed nothing. 
(D. 18, 5, 31.) 


II. Modes of constituting sureties. 
Sponsio, Fidepromissio, Fidejussio. 


To a sfonsor the question is put thus—Do you undertake that the same 
shall be given? to a fidepromissor—Do you pledge your credit to the same? 
to a jidejussor—Do you become surety for the same? But we shall see what 
is the proper name for those to whom the question is put thus—Will you 
give the same? Do you promise the same? Will you do the same? 
(G. 3, 116.) 

When Greek is used, a fidejussow is generally accepted by his saying, On 
my honour I bid you, I say it, I will do it, or I desire it. But whichever 
Greek word he uses for “I say,” it makes no difference. (J. 3, 20, 7.) 

A jfidejussor may come in either before or after the obligation is entered 
into. (J. 3, 20, 3.) 

In stipulations by /idejussores we must know that it is a received prin- 
ciple that whatever the writing bears on its face as done, must be held to 
have been done. It is agreed, therefore, that if a man writes himself down 
as fidejussor, all the formalities will be held to have been duly observed. 
(J. 3, 20, 8.) 

Mandatum.—A person made himself surety by requesting 
another to advance money to a third party, if that other lent 
the money. “Lend the money at my risk” is a mandate. 
(D. 17, 1, 12, 13.) 

Pactum de Constituto.— As the name (pactum) indicates, 
nothing more was necessary than an expression of intention, _ 
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Titius wrote to Maevius as follows :—I have written that in terms of the 
mandate of Seius, I will give security, and pay without dispute whatever sum is 
proved to be due to you.” Titius isa surety. (D. 13, 5, 5, 8.) 

One wrote to a lender in these terms :—“ The 10 aurei that Lucius Titius borrowed 
from you, I shall pay you with the proper interest,” This is a binding contract. (D, 
18, 5, 26.) 

Satis tibi facio, I will give you security. This birtds me. 

Fiet tibi: satis a me et ab illo et illo, ** So-and-so and myself will give you security.” 
Does not bind So-and-so, and binds me only in one-third. 

Fiet tibi satis a me aut ab illo et illo, “‘So-and-so or I will give you security.” Binds 
me to pay all. 

Fiet tibi satis, Let security be given you. This binds no one. (Nov. 115, 6.) 

® 


III. Restrictions. 


1. The accessory contract must be of the same nature, in 
some cases, as the principal. 


A. lent 10 auret to B., and C. became jidejussor for 1000 pecks of wheat. C. is not 
bound, because he promises wheat, while his principal (B.) owes money. (D. 46, 
1, 42.) 

A. lends 100 auret to B., and C. “constitutes ” for grain of equal value. This 
is good, as pecunia constituta differs from jfidejussio. (D. 13, 5, 1, 5.) 

A. lends money to B., and C. promises to give a pledge in security. This binds 
C. to give the pledge. (D. 18, 6, 14, 1.) 


2. The accessory contract, as a rule, must not be for more 
than the principal contract, but it may be for less. 


[In one respect the legal position of all is the same,—that all alike, sfon- 
sores, fidepromissores and] fidejussores, cannot bind themselves for a debt 
greater than that of the principal for whom they are bound. For their 
obligation is [like that of the adstpulator| only accessory to the principal 
obligation ; and there cannot be more in the accessory than there is in the 
principal. But, on the contrary, they can bind themselves fur a less debt. 
Therefore if the principal promises ten aurez, the fidejussor may rightly bind 
himself for five; but not vice versa. Again, if the principal makes a 
simple promise, the /ide/ussor may promise conditionally ; but not vce versa. 
And more or less must be understood to apply not only to amount but to 
time. For to give anything at once is to give more, but after a time less. 


(J. 3, 20, 53 G. 3, 126.) 


This rule was construed more strictly in fidejussio than in 
pactum de constituto. 


A. is bound to give B.a farm. O. may be surety for the delivery only of a usufruct, 
that being, in one sense, part of the ownership. (D. 46, 1, 70, 2.) 

A. owes 100 aurei to B. C. “constitutes ’for 200, C. is boundonlyfor100. (D. 
18, 5, 11, 1.) 

A. owes 10 aurei toB. C. “constitutes” for the same aniount and interest. The 
contract will not hold for the interest. (D. 13, 5, 11,1; D. 13, 5, 24.) 

A. owes 10 aurei to B, C. pledges his word (fidejussor) for the 10 aurei to be paid 
at Ephesus. This is bad, because C.’s position is harder than A.’s. (D. 46, 1, 
16, 1.) 
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A. owes 10 aurei to B, ©. ‘‘ constitutes” to pay it at Ephesus, or on the Ides of 
March. This is good. (D. 18, 5, 16, 1.) 

A debtor has promised to pay me; his surety (fidejussor) to pay me or Titius, 
The contract is binding, because it is easier for the surety ; he has the alternative of 
paying Titius, and therefore a chance of being released by him. But if the debtor 
promises to pay me or Titius, and the surety to pay me only, the contract of the 
surety is more onerous. (D. 46, 1, 34.) 

A. promises the slave Stichus to B. C. becomes surety ( fidejussor) for Stichus or 
10 aurei. This is bad, either because C.’s promise is harder than A.’s, or is of a different 
nature. (D. 46, 1, 8, 8.) 

A. promises Stichus or 10 aurei to B. C. promises (by stipulation) Stichus or 10 
aurei, whichever B. shall choose. This is bad, because the principal obligation leaves 
the option with the promiser, ¢he accessory with the promisee. (D, 46, 1, 8, 9.) 

A. promises Stichus or 10 aurei to B., in the option of B. C. promises Stichus or 
10 aurei (by stipulation) in his own option. He is bound, because his contract is 
less onerous than A.’s. (D. 46, 1, 8, 10.) 

A. promises Stichus or Pamphilus to B., in A.’s option. ©. promises the same by 
stipulation, in his own (C.’s) option. This is equally easy for C. and A.; but as C, 
may choose to give Stichus, and A. to give Pamphilus, there is no certainty that they 
will give the same object, and so the suretyship falls through, in consequence of the 
rule that the accessory contract must be for the same thing in jidejussio as in the 
principal contract. 


3. A special restriction applicable to sureties by stipulation 
was introduced by the lex Cornelia (B.0. 81, but see p. 64). It 
seems not to have applied to mandate or pecunia constituta. 


But the benefit of the /ex Cornelia is shared by all alike. That statute 
forbids the same person to bind himself for the same debtor to the same 
creditor in the same year for any amount of money lent exceeding twenty 
thousand sestertzz, And although a sfonmsor or fidepromissor (or fidejussor) 
should bind himself for a greater sum, say one hundred thousand, he is con- 
demned to pay only twenty. By money lent (fecunta credita) we mean 
not only that directly given on loan, but all that at the time the obligation 
is contracted is certain to become due; that is, for which the debtor has 
come to be bound unconditionally. And so money that we stipulate shall 
be paid on a fixed day, is reckoned therewith ; for it is certain that it will fall 
due, although it is only after a time that it can be demanded. Further, the 
name money in that statute embraces property of every kind ; if, therefore, 
we stipulate for wine or corn, or land, or a slave, this statute must be ob- 
served. But there are certain cases in which the law allows unlimited 
suretyship—on account of dowry, for instance, or of money due to you under 
a will, or when sureties are taken by order of a judex. Besides, the statute 
levying a duty of five per cent. on inheritances provides that to the surety- 
ships put forth under that statute the 4ex Cornelia shall not apply. (G. 3, 


124-125.) 

4, A restriction specially bearing on suretyship, although of 
wider extent, is derived from the Senatus Consultum Velleianum. 
In the time of Augustus and Claudius, enactments had been 
made preventing wives incurring ooligations for their husbands, 
(D. 16, 1, 2, pr.) Afterwards, but not later than the time of 
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Vespasian, the Senatus Consultum in question was passed in the 
consulship of Marcus Silanus and Velleius Tutor. (D. 16,1, 
2, 1.) 

The policy of the enactment is thus stated by Paul. Custom 
refuses to women not only offices of state ( publica munera), but 
business duties (civilia officia), that is, which imply their going 
into the company of men, away from their own homes. It was, 
therefore, fit that they should be prohibited from undertaking 
business responsibilities and exposing their property to danger. 
(D. 16,1, 1, 1.) The Senatus Consultym, with this object in 
view, was made sweeping. It forbad every woman to make 
any contract (D. 16, 1, 2, 4), or give any of her property as 
security (D. 6, 1, 40; D. 16, 1, 32, 1) on behalf of any person 
(husband, son, or father) (D. 16, 1, 2, 5), to any creditor. (D. 
16, 1, 27, 1.) 


Exceptions.—To this at first no exception was allowed, except where the creditor 
was deceived. Thus a husband pledged his wife’s goods, with her knowledge. The 
creditor did not know that the goods belonged to the wife. She cannot plead the 
defence of the Act. (C. 4, 29,5.) Justinian allowed a few other exceptions ; as when 
® woman promised a dowry (dos) (C. 4, 29, 25); or when a woman became a surety 
for the manumission of a slave, and the slave was manumitted (C. 4, 29, 24); or when 
the woman received a consideration (aliquid accipiens) (C. 4, 29, 23); or when after 
two years she renewed her obligation. (C. 4, 29, 22.) But in no case was she to 
bind herself for her husband (Nov. 184, 8), in conformity with the general rule that 
gifts were prohibited between husband and wife. 


An intercessio by a woman was treated as wholly and 
absolutely void. 


If a woman gave part of her property in pledge, and the creditor so'd it to a person 
ignorant of the violation of the law, the woman could reclaim it after the sale. (D. 
16, 1, 32,1; D. 6, 1, 39, 1.) 

Her heirs and sureties were no more bound than herself (C. 4, 29, 20); and if as 
surety she paid without compulsion, she could afterwards recover it as money not 
due. (D. 16, 1, 8, 9.) 


Intercessio includes any contract or pledge that a woman 
undertakes on behalf of another, whether that other person 
remains bound or not; in other words, whether she becomes 


surety (adpromissor), or a substitute (expromissor) for the 
debtor. (D. 16, ], 8, 8.) 


A woman pays a debt due by B. to C. This is not void, because it is a gift, and 
she does not herself become subjected to any obligation. (D. 16, 1, 4, 1.) 

A., ® woman, in order to release B. from a debt that he owes to C., offers C., in 
substitution for B., her own debtor D. This also is good, because the woman does 
not thereby bind herself for B. (D. 16, 1, 8, 5). 

A., a mother, persuaded B., the tutor of her child C., to allow her to manage C.’s 
property, and to indemnify B. gave him sureties and pledges. Here A. bound herself 
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to B., but it was not for the debt of another, it waa, in a sense, for her own projects, 
The sureties and pledges are, therefore, good. (C. 4, 29,6; Paul, Sent. 2, 11, 2.) 

The tutor of a pupil died, leaving Titius his heir. Titius hesitated to enter on the 
inheritance, and so make himself responsible for the suspected maladministration of 
the tutor. The mother of the pupil, to induce him to enter, promised by stipulation 
to save him harmless. Titius entered, and was compelled to pay a sum to the pupil, 
which he endeavoured to recover in an action against the mother of the pupil. In 
this case Titius was creditor, the mother was his debtor. If she was a debtor on 
behalf of anyone else, who was that person? Not the tutor, because he was dead. 
Then it could only be Titius. But how could a distinction be made between the 
man Titius and the heir Titius? Could the man Titius be creditor, and the heir Titius 
be the principal debtor, for whom the mother intervened ? That seemed absurd, and 
accordingly Titius was entitled to the indemnity. (D. 16, 1, 19, pr.) 

If in this case Titius had refused to enter, not because he suspected that the 
tutor had incurred liabilities, but because he doubted the solvency of the tutor’s 
debtors, then the woman would not be bound, because she would be in effect making 
herself surety for the debtors of the inheritance. (D. 16, 1, 19, 4; D. 16, 1, 19. 2.) 

A Preetorian died leaving two sons, one aged seven, the other his statutory tutor (legtti- 
mus tutor). At the request of the wife of the deceased, the mother of the pupil, the 
tutor entered on his father’s inheritance, but did not give his authority to enable his 
brother also to enter. In consequence of this the pupil sustained a loss of 1000 awrei, 
which he recovered in an action against his brother. Could the brother sue the mother 
on her mandate? Yes, said Julian. Here, again, the liability of the mother was 
undertaken for her own projects, and not on behalf of any third person. (D. 16, 
1, 19, 1.) 

If a woman herself entered on an inheritance with the distinct object of paying the 
creditors of the inheritance in full, she could not defend herself under the Senatus 
Consultum. She had resolved rather to alienate her property than bind herself. 
(D. 16, 1, 82, pr.) 

A., a woman, instead of becoming surety for C., gave B. a mandate to become 
surety. A. is thus a surety of asurety. If the creditor did not know that B. had a 
mandate from A., he can sue B., and B. cannot sue A,, but if he knew, he cannot sue 
B. (D. 16, 1, 32, 3.) 

A., @ woman, who really intends to become surety for B. to C. in respect of a loan, 
herself borrows from C, and hands over the money to B., who appears merely as her 
surety. If the creditor C. does not know the object of the loan, he is not deprived of 
his remedy. (D. 16,1, 11-12; D. 16, 1, 19, 5). 


5. Another restraint was in the case of dowries. In A.D. 381, 
Gratian, Valentinian, and Theodosius introduced a rule, subse- 
quently extended by Justinian, to the effect that neither the 
husband, nor his father, nor any one receiving a dowry, should 
be required or permitted to give any sureties for the restitution 
of the dowry. For, says Justinian, if the woman can intrust 
herself and her dowry to her husband, why should a surety be 
required, thus introducing an element of distrust and discord 
into the family? (C. 5, 20,1; C. 5, 20, 2.) 


DIvESTITIVE Facts. 


How far did the extinction of the principal obligation release 
the surety, or the release of the surety extinguish the obliga- 


SURETIES. 575 


tion of the principal debtor? The answer varies to some 
extent with the form of contract. 

1, Formal contract of suretyship (sponsto, fidepromissio, fide. 
jussto). 

It has been already stated that there was a distinction in the 
Roman law between a formal release and an agreement not to 
sue ( pactum de non petendo). (See further, Subdiv. II., Divest. 
Facts.) If the principal obligation were extinguished by its 
appropriate divestitive fact, the surety was at once released. 
(D. 46, 1, 60; D. 46, 1, 68,2; Paul, Sent..2,17, 15.) But if the 
proper divestitive fact were not employed, and the creditor had 
informally agreed not to sue, it depended altogether on the 
intention of the creditor whether the surety would be released. 
Unless a contrary intention was indicated, an agreement not to 
sue the principal debtor was construed as an agreement not to 
sue the surety ; because if the surety were obliged to pay, he 
could compel the debtor to indemnify him, and thus the debtor 
would gain nothing by the release, (D. 2, 14, 21,5.) But if it 
were specially agreed that the debtor alone should not be sued, 
the creditor still had his remedy against the surety. (D. 2, 
14, 22.) 

An inconvenience of a similar character occurred to the 
prejudice of the creditor. When a creditor sued the principal 
debtor, or the surety, and went so far in the proceedings as to 
obtain a formula from the Prestor, it was held that the obliga- 
tion upon which the action was brought was extinguished, and 
that a new one was created by the formula. (Paul, Sent. 2, 17, 
15 (16) ). The surety was thus released, even if the creditor, 
after obtaining judgment, failed to recover his money from the 
debtor. Justinian altered this rule, and allowed the creditor, 
in the case stated, to sue the surety, and recover from him the 
balance of the debt. (C. 8, 41, 28.) 

2. Mandate. When suretyship was contracted by mandate, 
the technical difficulty arising from the forms of extinguishing 
obligations did not exist. 


Titius requests Gaius to give a loan to Maevius of 100 awrei. Gaius advances the 
money. Gaius afterwards sues Maevius and recovers 50 aurei. Can he sue Titius 
for the balance? That he should be able to do so is the very essence and object of 
the contract. Nothing relieves Titius except the repayment of the whole 100 auret 
by Maevius. (D. 17,1, 27,5; D. 46, 1, 13.) 


3. Constitutum.— When on person agreed to answer for an- 
other, that other remained bound. (D. 13, 5, 28.) . If the 
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surety (qui constituit) were sued, it was held that the principal 
was not released except to the extent to which the debt was 
actually paid. We are at the same time told that anciently 
it was a moot point whether the action against the surety 
took away the obligation of the principal debtor. (D. 13, 5, 
18, 3.) 

REMEDIES. 


A. By Creditor against Surety. If the suretyship were formal, the surety was sued 
upon his stipulation ; if by mandate, then by the actio mandati ; and if by constitutum, 
by the actio de pecunia conatituta. 

1. Generally, what woula bea defence if the principal debtor were sued, was a 
defence for the surety, 

The exceptiones, moreover, by which the debtor defends himself, are for 
the most part usually allowed to his fidejussores too. And rightly ; for what 
is demanded from them is demanded from the debtor himself, seeing he may 
be forced by an actio mandati to give them back what they have paid 
for him. If, therefore, a creditor agrees with his debtor not to demand the 
money, it is held that to the aid of the exceptio pacti conventi those too may 
have recourse that are bound for the debtor, just as if the agreement had 
been made with them that the money should not be demanded from them. 
Some exceptiones, however, assuredly, are not usually allowed them. For 
example, if a debtor yields up all his goods, and his creditor thereafter takes 
proceedings against him, he defends himself by the excepiio NISI BONIS 
CESSERIT. But this exceftio is not granted to fidejussores, simply because 
the creditor in binding others for the debtor has this chiefly in view, that 
after the debtor fails and loses all his means, he may be able to obtain from 
those that he has bound for the debtor what is his. (J. 4, 14, 4.) 

2. {Moreover, the heir of a sfonsor or fidepromissor is not bound, unless we 
are asking about an alien fdchromissor in whose State another law is in use. ] 
But not only is the fdejussor himself under obligation: he leaves his heir 
bound too. (J. 3, 20, 2; G. 3, 120.) 


In mandatum and constitutum the heir of the surety also is bound. (D. 13, 5, 18, 2; 
C. 4, 18, 1.) 


3. Prescription. 


Again, a sponsor and a fidepromissor are, by the lex Furéa, freed after two 
years, (G. 3, 121.) 


Until the change effected by Justinian, the actio de constituta pecunia could not be 
brought after a year. (C. 4, 18, 2, pr.) 

B. By Surety against the Principal Debtor. 

1. For sponsores the lex Publilia allowed the actio depensi for double the sum paid. 
(G. 8, 127.) 


2. If a fidejussor has paid anything for a debtor, he has, to recover it, an 
actio mandati against him. (J. 3, 20, 6.) 


This applies also to fidepromissores and sponsores, and to constitutum. 

8. In Mandate. The mandator must procure a transfer from the creditor (manda- 
tarius) of his action against the principal debtor; and thus the mandator can sue as 
the agent of the creditor (procurator in rem suam). (D. 46,1, 41, 1.) 


CO-SURETIES., 


Second Case—Co-SurRtETIES. 
RIGHTS AND DUTIES. 


A. In the case of Sponsores and Fidepromissores. 

I. Duty of each surety to the creditor. 

When several persons became sureties for the same debt, 
each was liable to pay the whole (in solidum obligatur). But 
for Italy, in Bo. 95 (p. 63), the lex Furia (de sponsu) provided 
an awkward remedy. 


When the money can be demanded, the obljgation is divided into as 
many parts as there are spfonsores or fidepromtssores at the time, and each is 
ordered to pay his share. (G. 3, 1235.) 

This was an effectual protection to the surety, but at the cost of diminishing the 


security of the creditor; and as the security of the creditor was the sole purpose of 
the suretyship, the lex Furia was not a success, 


II. Duty of surety to his co-sureties. 

When one surety paid, were the others bound to contribute? 
In Italy, after the lex Furia this point could not arise, because 
no surety was bound to pay more than his own fraction of the 
debt ; but in Italy, before that statute, and in the provinces 
afterwards, tlhe necessity for contribution existed. 


Besides, the lex Afuleéa brought in a kind of partnership between 
sponsores and fidepromissores. For if any one of them pays more than his 
share, for the excess he has an action against the rest under that statute. 
It was passed before the /ex Furia, at a time when they were bound each 
for the whole amount. Hence it is questioned whether after the /ex Furia 
the benefit of the /ex Apu/eza still remains. Beyond the bounds of Italy it 
does ; for the ex Furia holds good in Italy only, but the der Afuleza in the 


other regions beyond. (G. 3, 122.) 
III. Duty of the debtor to the surety. 


Besides, the ex Pompeia provided that a creditor on receiving sfonmsores 
or fidepromissores should first state and declare openly both the amount to 
be assured and the number of sfousores or fdcpromissorves he is to receive as 
undertaking that obligation, Unless he first states this, the sfonsores or 
Jidepromtissores are allowed to demand within thirty days a preliminary trial 
of the question whether such a statement was first made in accordance with 
that statute. And if it is decided that it was not made, they are freed. 


(G. 3, 123.) 

B. Fidejussores, Mandatores, Qut constituunt. 

I. Duty of surety to creditor. Until the time of Hadrian, 
the creditor could require any one co-surety to pay the whole 
debt. The only remedy of*the surety was to require the 
creditor, before paying him, to transfer his rights of action 
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against the other sureties. (D. 46, 3,76; D.46,1,41,1.) If 
this were done, the surety could, in the name of the creditor, 
sue the co-sureties, and compel them to share the loss, 

1. Beneficium cedendarum actionum. 

We have already seen that the creditor must surrender to 
@ surety, on paying the principal debt, all his rights against the 
principal, as also all mortgages. (D. 46, 1,13; C. 8, 41, 21.) 
The creditor must equally surrender his action against the 
co-sureties. But here a difficulty arises. The debt for which 
the sureties are liable is one debt, and according to the general 
rule, an obligation in solidum was extinguished if only one of the 
co-creditors paid it. When, therefore, a surety was compelled 
to pay, was not the nght of the creditor against the other 
parties destroyed? If so, how could he assign to the surety 
against his co-sureties a right that, ex hypothesi, was an- 
nihilated? This technical difficulty was got over by a 
technical subtlety. It was held that another interpretation 
might be put upon the transaction. It might be said that the 
creditor did not ask the surety to discharge the obligation, but 
rather to buy his (the creditor’s) right against the co-sureties. 
For this view it was urged that the creditor could not require 
the surety to pay without surrender. (D. 46, 1, 36.) This 
view was not without its influence on practice. The transfer, 
or an agreement for the transfer, of the action must take place 
before the payment, otherwise the obligation was extinguished. 
(D. 46, 3, 76.) Butif the creditor by his own fault was not in 
@ position to transfer his right of action against the co-sureties, 
could he then compel one surety to pay the whole? Papinian 
answered the question in the negative. (D. 46, 3, 95, 11.) 

2. Benefictum Divisionis, in favour of jidejussores, mandatores, 
and qui constituunt. (C. 4, 18, 3.) 


Fidejussores [are bound for ever, and] if more than one, no matter what 
their number, are liable each for the whole, and the creditor is free to 
demand the whole from whom he will. But by a letter of the late Emperor 
Hadrian the creditor is forced to demand only a fair share from each /ide- 
jussor that is solvent at the time issue is joined (¢7s contestatio), and there- 
fore, if any of them is at that time insolvent, this increases the burden of the 
rest. [In this respect, then, this letter differs from the 4x Furza, that if any 
of the sfonsores or fideproméssores is insolvent, more cannot, for this reason, 
be demanded from the rest. But since the ex Furta applies to Italy only, 
it follows that in the provinces sfonsores also, and fidepromissores, just like 
Jidejussores, would be bound for ever, arid each for the whole amount, were it 
not for the letter of the late Emperor Hadrian, which seems to give relief to 
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them also. But the position of /idejussores is different, for to them the /ex 
Apuleia does not apply.] If, therefore, the creditor obtains the whole amount 
from one, that one alone will bear the loss, if (that is) his principal is insolv- 
ent. But he has himself to blame; for as appears from what is said above, 
if the creditor demands the whole from anyone, he may, under the letter 
of the late Emperor Hadrian, desire that an action be given against him 
for his fair share only. (J. 3, 20, 4; G. 3, 121-122.) 


The form of defence was, “Si non et illi solvendo sint.” (D. 46, 1, 28.) 

When two debtors (correi) separately gave jfidejussores, the creditor could not be 
forced to divide his claim among all, but only among those that were bound for the 
same debtor. (D. 46, 1, 51, 2.) 


A surety of a surety cannot require division between them, because his surety is in 
the situation of a principal debtor. (D. 46, 1, 27, 4.) 


II. Duty of debtor to surety. 


In that statute [/ex Pompeia] no mention of fidejussores is made. But it 
is usual, in accepting them also, to first make such a statement. (G. 3, 123.) 


SUBDIVISION II. 


RULES APPLICABLE TO CONTRACTS GENERALLY. 


RIGHTS AND DUTIES. 


UNbER this head little has to be added. The several duties 
arising from the several contracts will be found in the exposi- 
tion of those contracts; and there remain only a very few 


general remarks, 
1. Interpretation of Rights and Duties. 


To the man that is understood to claim too much in respect of place, 
he comes very near that claims more than he has any ground (causa) for 
claiming. A man may, for instance, have stipulated with you thus: “ Do you 
undertake to give me the slave Stichus or 10 aurez,;” and then claim either 
the one or the other—the slave alone, or the 10 auvef alone, for instance. 
He therefore is understood to claim too much ; because in that sort of stipu- 
lation the promiser is allowed to elect whether he prefers to pay the money 
or give the slave. If, then, the claimant sets forth in his zu¢entio that the 
money only, or the slave only, ought to be given him, he snatches from his 
adversary this right of election, and in that way makes his own condition 
better, but his adversary’s worse. In that case, therefore, a special form of 
action is set forth, in which the claimant states in his ¢#éentio that the slave 
Stichus or 10 auref ought to be given him, so that he claims in the same 
way in which he stipulated. (J. 4, 6, 33 D.) 
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For the meaning of “intentio,” see Book IV., Prageedings in Jure. | 

Gaius has promised to Titius, by stipulation, Stichus or 10 auret. Gaius may change 
his mind as often as he pleases until he actually gives one of thetwo. (D. 45, 1, 138, 1.) 

Titius has several farms called ‘‘Cornelian.” Gaius stipulates for his “ Cornelian ” 
farm without saying which. ‘Titius has the option of giving any of his ‘ Cornelian” 
farms, whichever he pleases. (D. 45, 1, 106.) 

Titius sold a house to Gafus, reserving to himself the right of habitation (habitatio) 
during his life, or 10 auret a year. Gaius, exercising his option for the first year, 
paid 10 aurei, but the second year desired to give Titius the possession (habitatio). 
Gaius was safe against an action at the instance of Titius so long as in any year he 
either paid the rent or offered him the alternative of dwellinginthe house. (D.19,1, 
21, 6.) ; 

Titius has stipulated for 16 or 5 aurei; 5only aredue. (D. 45, 1, 12.) 

Titius has stipulated for a thing to be given him in one or two years. The thing 
is due only in two years, (D. 45, 1, 109; D. 45, 1, 12.) 

Titius has stipulated for Stichus or 10 awrei, “ whichever,” he said, “I please,” 
Titius can sue for either in his option. (D. 45, 1, 75, 8.) 


2. Genus and species. 


Again, if one stipulates for a slave in general, and demands Stichus 
specially, or stipulates for wine in general, and demands Campanian wine 
specially, or for purple in general, and demands Tyrian purple specially, 
then he is understood to claim too much. For he takes away from his 
adversary his free choice, secured him by the stipulation of paying something 
else than what was demanded. (J. 4, 6, 33 D.) 


3. Quality. 

If no special quality of an article is promised, any quality 
may be given in performance. (D. 17,1, 52.) In the contract 
of mutuum, the same quality must be returned that is lent. (D. 
12, 1, 3.) 

INVESTITIVE F Acts. 


Hitherto we have dealt with the investitive facts peculiar to 
each separate contract ; we have now to consider in what points 
all contracts agree. This discussion will fall under the follow- 
ing divisions :— 


I. Cons—ENtT—ERROR. 
Il. Mopatiry, the modification of an agreement by time, place, or condition. 
III. Restricrions ON THE INVESTITIVE Facts. 
1. In respect of their origin : Force, Fraud, and Bad Consideration. 
Vis, Dolus, injusta causa, 
11. In respect of the object of the promise, Iegal contracts. 
111. In respect of the persons incapable of entering into contracts. 
IV. Extension or INveEsTiTIVE Facts. AGENCY. 


First—ConsENT—ERROR. 


Two or more persons are said to consent when they agree 
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upon the same thing in the same sense.’ All contracts imply 
consent. (D. 44, 7, 3, 1.) In order to establish a promise, a 
proposal must be accepted in the same sense in which it is 
made. This is the meaning and essence of contract; for, as 
has been pointed out, the obligation from contract is enforced 
by law, in accordance with the intention of the parties. 

Intention, however, is a mental act, and can be discovered 
only through the medium of language. This medium is a 
source of error. Such error may be of two kinds, essential and 
non-essential. ° 

1. ESSENTIAL ERROR (error in corpore).—An error is essential 
when it is such as prevents the two contracting parties agreeing 
upon the same thing in the same sense. Such an error is 
inconsistent with the nature of the consent, that is of the 
essence of contract. It is in this sense that error is said to 
vitiate consent.? Essential error may occur in any one of three 
forms. A. may promise a thing to B., B. meaning to accept a 
different thing; or they may agree on the thing, but A. may 
undertake one kind of duty, and B. understand another; or, 
finally, A. may intend to bind himself to B., and discover that he 
has really promised to C. In technical language, the error 
may be in the corpus, or thing promised, or in the nature of 
the obligation, or in the person of the promisee. 


If the stipulator is thinking of one thing, the promiser of another, no obli- 
gation is contracted, any more than if no answer had been given to the ques- 
tion. An example would be, if anyone were to stipulate with you for the 
slave Stichus, and you were thinking of Pamphilus, whose name you believed 
to be Stichus. (J. 3, 19, 23-) 

Titius sells to Gaius for 100 aurez the fundus Sempronianus. That is the correct 
name ; but Gaius, being in error as to the name, intended to buy quite a different farm. 
There is no contract of sale, because what the one intends to sell the other does not 
intend to buy (quia in corpore dissensimus). (D. 18,1, 9, pr.) But if both mean the 
same farm, although they know it by different names, the contract is good. A 
mistake in the name is nothing if there is an agreement ae to the thing. 

Titius lets a farm to Gaius at a rent of 10 aurei. Gaius understood the rent tobe 
5 aurei. There is no contract. But if the mistake were the other way, and Titius 
was disposed to let it for 5, then the contract is good, and the rent is 5 auret. 
(D. 19, 2, 52.) 

Maevius agreed to let a farm to Sempronius for forty years. Sempronius, misun- 
derstanding the terms offered, agreed to buy it. There is no contract, because one 
has in view the duties belonging to sale, the other those belonging to letting on hire. 
(D. 44, 7, 57.) 


' Et est pactio duorum pluriumve in idem placitum consensus. (D. 2, 14, 1, 2.) 
2 Nulla enim voluntas errantis est. {D. 39, 3, 20.) 

Non videntur qui errant consentire. (D. 50,17, 116, 2.) 
3 Nihil enim facit crror nominis, cum de corpore constat, (D. 18, 1, 9, 1.) 
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Maevius deposited with Sempronius a bag of money for safe custody. Sempronius 
thought it was a loan, and used the money. This is not a contract either of depositum 
or mutwum, Sempronius, may, however, be compelled to restore the money. 
(D. 12, 1, 18, 1.) 

Maevius, intending to make a present to Sempronius, gave him money, which the 
latter accepted asa loan. Was thisagift oraloan? Julian answered it was neither, 
because the parties intended different things. Is Sempronius bound to restore the 
money? Certainly ; but if he has spent the money he can resist the claim of Maevius 
to restitution, on the ground that such a demand, after he intended to make a 
gift, is against good conscience (exceptio doli malt). (D. 12, 1, 18, pr.) Another 
point is suggested by this case, which although not belonging to the law of contract, 
may be mentioned here. What is the effect of such an error upon the ownership? 
Julian says (D. 41, 1, 36) that an error as to the causa does not vitiate the delivery 
(traditio) as a transvestitive fact of ownership. Hence, in this case, Sempronius 
would be owner, and the remedy of Maevius is therefore not by vindicatio, but by 
condictio. 

Julius agrees to advance money on loan to Cornelius, a respectable man. Gaius 
brings to Julius another Cornelius, a needy fellow, and induces Julius to pay him the 
amount. There is no loan; and both Gaius and the false Cornelius are guilty of 
theft, because their conduct is fraudulent. (D. 47, 2, 52,213; D. 47, 2, 66, 4.) 

Julius asked a loan from A. and B. B. gave an order to his debtor Seius to pay 
the amount to Julius. Seius promised the amount by stipulatiou to Julius, and 
Julius accepted the money under the mistaken belief that Seius was the debtor of A. 
This did not establish a contract of loan between Julius and B., because Julius had 
no intention of binding himself to B. ; but as Julius has got B.’s money, he was 


bound, in good conscience, apart from any contractual obligation, to return it to him. 
(D. 12, 1, 82.) 


2. NoNn-ESSENTIAL ERROR (error in substantia or materia) exists 
when the parties agree upon the same thing, in the same sense, 
but one has, unknown to the other, a wrong belief as to the 
nature of that thing. For example, a shopkeeper agrees to 
sell a vase to a purchaser, who imagines it to be made of gold; 
the shopkeeper knows it is not, but is ignorant of the delusion 
of his customer. In this instance the shopkeeper is free from 
blame, and has made a fair bargain ; all the essentials of a con- 
tract are present. But it would be hard if the customer should 
be compelled to take what he would never have bought but for 
an erroneous belief as to its composition. How far in such 
cases should the law give relief? On the one side, the disposi- 
tion of the jurists was to support transactions ; on the other, it 
was a great hardship to force upon a buyer a different kind of 
article from what he intended to buy. Savigny, who has gone 
through the cases, sums up those in which relief was granted 
under this general statement :—When the difference in quality 
between the thing bought and that which the purchaser in- 
tended to buy is such as to put the one in a different category 
ot merchandise from the other, then the error is fatal to the 
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contract. The cases, however, do not fall in with this distine- 
tion, and the distinction itself is not very precise. It would 
probably be more correct to say, that materiality of error is not 
capable of exact definition, but depends upon the whole cir- 
cumstances of each case. 


(1.) A person agrees to take an article, believing it to be gold, when in reality it 
is bronze. The sale is void. This result was not reached without controversy. Mar- 
cellus adhered to the hard line, that if the parties agreed as to the particular thing 
sold (1.€., as to the corpus), and there was only an error as to its quality (in materia), 
the coritract was good. Ulpian, however, differed from him, when the difference was 
between gold and bronze. (D. 18, 1, 9, 2.) If, however, the article were of gold, 
but of inferior quality, the contract was good. (D° 18, 1, 10.) In another case 
co-heirs sold a bracelet said to be of gold to one of themselves. It was found to con- 
sist chiefly of bronze. The contract was supported because the thing was partly of 
gold: (D. 18, 1, 14.) 

(2.) A person takes an article that he thinks is silver; it is really tin or lead. 
The sale is void. (D. 18, 1, 9, 2.) 

You have sold me, without intending to deceive me, a table covered only with 
silver, which I thought to be solid. The sale is void. (D. 18, 1, 41,1.) But Ulpian 
seems to decide the other way, in the analogous case of a thing being gilt with gold. 
(D. 18, 1, 14.) 

(3.) A person buys wine, as he thinks, but it is vinegar. The sale is void. Here, 
however, Ulpian draws a distinction. If the thing sold was wine, and became 
vinegar only when sour, the sale is good ; but if it was vinegar from the first, then 
there is such a difference between the things that the error vitiates the contract. 
(D. 18, 1, 9, 2.) 

(4.) A person buys a slave of one sex, thinking the slave to be of the other sex. 
The sale is void. If, however, the error were in buying a female slave as a virgin, 
who was not, the mistake did not vitiate the contract. (D, 18, 1,11,1.) Why? 
Savigny urges that in this, as in the three preceding cases, male and female slaves 
belonged to a different sort of merchandise. Female slaves were employed in house- 
work, male slaves in work out of doors; a difference as great as separates the silver- 
smiths from copperamiths or iron-workers. 

There are passages that seem to carry relief in cases of crror further, but Savigny 
is not disposed so to construe them. 

1°, The mistake of old clothes for new. According to the rule laid down by 
Savigny, this error does not relate to two different kinds of merchandise, and there- 
fore should not be fatal. An extract from Marcian (D. 18, 1, 45) is not easily to 
be reconciled with this view. Marcian quotes the opinions of Labeo, Trebatius, 
Pomponius, and Julian, to the effect that when old clothes furbished up for new 
are sold (si vestimenta interpola quis pro novis emerit), the vendor must make good 
the difference in value. Savigny says in this case the vendor must be understood to 
have warranted the clothes as new. But there is nothing about warranty in the 
text ; nor can it be easily supposed that Marcian had in his view a case of warranty. 
If he had, his proposition was to a Roman lawyer self-evident, and the array of 
opinion he quotes would seem superfluous, The distinction between this case and 
the others seems to be that the contract for the sale of the clothes was valid, but that 
the vendor must indemnify the buyer. 

2°. Paul (D. 19, 1, 21, 2) qualifies his opinion that an error as to the corpus alone 
is fatal, not a mistake as to the quality, by the important exception that the vendor, 
if he is ignorant, ought to make good to the buyer the difference of price between 
what the buyer actually gave. and what he would have given if he had known the 
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real nature of the article ; as, ¢g., when he buys tables as made of citron, when titey 
are not. Here again Savigny says the vendor must have sold them for citron tables y 
bted whether with sufficient reason. 

ar grapes contract. Titius stipulated with Gaius for a thing that he 
thought was of gold, but was only brass, Gaius is bound to deliver the thing agreed 
upon without any indemnity, unless he cheated Titius, after having given an express 
promise not to cheat (doli mali clausula). (D. 45, 1, 22.) The reason assigned is that 
the parties agreed on the object of the stipulation (quontam in corpore consensimus. ) 


Second—MODALITY. 


The term “Modality” is used to signify that a promise is 
limited as to the time or place of performance, or is suspended 
by a condition. 

A. PLACE. 

In the absence of any express agreement as to the place 

where the contract is to be performed, the place is often indi- 
cated by the nature of the promise. A promise to deliver an 
immoveable must be perfurmed where the immoveable is ; so a 
promise to repair a house must be performed where the house 
is. But if there is no such indication, generally the creditor can 
demand performance where he can sue, «.¢.,,within the jurisdiction 
to which the defendant is subject. This rule is subject to an 
important qualification in the case of bonae fide: contracts. The 
defendant is not obliged to carry a moveable from the place 
where it happens to be at the time he is bound to deliver it, 
except at the risk and cost of the plaintiff If, however, the 
defendant has caused the moveable to be kept purposely in an 
inconvenient place, he is not entitled to this indulgence. (D. 
16, 3, 12,1.) It is otherwise, however, in a stipulation (a con- 
tract stricti jurie). When no place is mentioned in a stipula- 
tion, the promiser must deliver the thing to the stipulator 
within the jurisdiction to which the promiser is subject. (D. 
45, 1, 137, 4.) 

So much as to the place in which the plaintiff could exact 
performance. Where could the debtor require the creditor to 
accept performance? There is no text quite applicable to this ; 
but Savigny thinks that a complete reciprocity must be admitted 
between the two purties, and that the debtor would have a 
freedom of choice corresponding to that enjoyed by the creditor. 

Too much may be claimed in respect of place,—as when a man has stipu- 
lated that something shall be given him in a certain place, and then claims 
it in another place, without making mention of the place in which he stipu- 


lated it should be given him. A man may, tor instance, have stipulated 
thus, “ Do you undertake to give it me at Ephesus?” and then at Rome 
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bring a simple z#tentio that it ought to be given him. The reason why he is 
understood to claim too much is this, that by bringing a simple i#fentio he 
deprives the promiser of the advantage he had if he maid at Ephesus. When, 
therefore, a claim is made elsewhere, an acfto arbitraria is given to the 
claimant, in which account is taken of the advantage that would have been 
open to the promiser if he paid at that place. It is in trade that the greatest 
advantage is commonly found—in wine, oil, corn, for instance, which bear a 
different price in every single district ; but money, too, is not let out at the 
same interest in every district. If, however, the claim is made at Ephesus, 
that is in the place where he stipulated the thing should be given him, 
then he rightly proceeds by a simple action. And that is pointed out too 
by the Pretor, because the promiser secures gis advantage in making 
payment. (J. 4, 6, 33 C.) 


The action here referred to is called actio de eo quod certo loco. (D.18, 4,3.) The 
sphere of its operation was narrow. In all contracts, except stipulation (D. 13, 4, 
7,1; D. 13, 4, 2, 1), and expensilatio, an action could be brought elsewhere than in 
the place of performance, the judge taking account of the circumstance. (D. 18, 4, 
7, pr.) Even in the case of stipulation it was only where the promise was to give 
(dare), not to do (facere), that recourse was necessary to the arbitraria actio. 
(D. 5, 1, 48.) 

Titius has stipulated for 100 auret from Gaius, to be paid at Capua, and Maevius 
is surety. Owing to the fault of Gaius the money is not paid at Capua. Can Mae- 
vius be sued at Rome? Maevius is not excused, and must pay as if he had made 
default himself. (D. 18, 4, 8.) 

The judge had power even to increase the amount agreed to be paid, if it was the 
interest of the plaintiff that the money should be paid elsewhere than at the place 
where the action was brought. (D. 13, 4, 2, 8.) On the other hand, he could acquit 
the defendant if the latter preferred to pay at the place agreed upon, and give proper 
securities. (D. 13, 4, 4, 1.) 


5. TIME. 

I. If no time is mentioned in the contract, performance could 
be immediately demanded. (D. 45, 1, 60; D. 45, 1, 41, 1; D. 
50, 17, 14.) But a reasonable time, varying with the nature of 
the contract, must be allowed for performance. 


If you stipulate that a farm shall be given you, or a slave, you will not be 
able to bring an action forthwith, unless a sufficient space of time for delivery 
has elapsed. (J. 3, 19, 27-) 

Places too are usually inserted in a stipulation, as “ Do you undertake 
to give it at Carthage?” This stipulation, though it seems to be made 
simply, yet in truth has a time thrown in for the promiser to use in giving 
the money at Carthage. Therefore, if a man stipulates thus at Rome, “Do 
youundertake to give it at Carthage to-day ?” the stipulation would be void, 
becatne the promise in return is impossible. (J. 3, 15, 5.) 

‘ 


Aguin, time must be allowed when slaves not born are sold, or growing crop, or a 
contract is made for building a house. (D. 45, 1, 73, pr.) 

What is a reasonable time? Suppoge Titius, being at Rome, agrees to pay to Gaius 
also dwelling there, 100 aurei at Ephesus, how long time is allowed to Gaius for the 
payment? It is a question for the judge, who will consider how long s prudent and 
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fairly active man wonld take for the distance. On the one hand, Gaius {fs not to be 
required to go through,storm and tempest, and to travel by night and day ; nor, on 
the other hand, is he to dawdJe on the way, but to make such progress as, having 
regard to his age, and state of health, and the season of the year, might fairly be 
expected. If, however, he actually goes to Ephesus, the money is due from the 
moment of his arrival, although he has made a quicker than average journey. (D. 45, 
1, 187, 2. 

So in is case of a building, the builder must be allowed the time required by an 
ordinary builder. (D. 45, 1, 187, 3); and if any accident occurs to cause delay, as 
fire, allowauce must be made, and a longer time granted. (D. 45, 1, 15.) 

A difference of opinion emerges in the Digest on the question at what time a breach 
of such a contract occurs. Suppose a building could be put up in two years, and one 
year has elapsed without a béginning having been made, cannot the builder be sued, 
since it is now impossible that the contract should be performed within the time, or 
must the plaintiff wait until the last day of the two years has expired ? 

Ulpian states that, in the case of a contract to repair, the owner of the house isnot 
obliged to wait until it falls down ; nor, in a contract to build, until a sufficient time 
has elapsed to complete the building ; but he may sue if there is unreasonable delay, 

(D. 45, 1, 72, 2.) Marcellus says, no action will lie unless a sufficient length of 
time has elapsed in which the repairs could have been completed. (D. 45, 1, 98, 1.) 
Pomponius applies the same rule to a contract for the erection of a house. (D. 
45, 1, 14.) Papinian says that if there was a stipulation to execute the work in 
a specific time, say two years, no action could be brought until the two years had 
elapsed. (D,. 45, 1, 124.) 


Il. When a time for performance is mentioned in the 
contract. 


Every stipulation is made either simply, or for a certain day, or condition- 
ally. It may be made simply, as when the question is, “ Do you undertake 
to give 5 aurez?” and that can be claimed instantly. It may be made for 
a certain day, when a day is thrown in on which the money is to be paid, 
as, “Do you undertake to give 10 azrez on the first kalends of March?” 
But what we stipulate for against a certain day, though due at once, cannot 
be claimed before the day comes ; and not even on that very day for which 
the stipulation is made can it be claimed, because the whole of that day 
ought to be allowed the debtor for payment at his discretion. Indeed it is 
not certain that the money has not been given on that day for which it was 
promised, before the day is gone. (J. 3, 15, 2.) 

A man that has stipulated that a thing shall be given him this year or 
this month, cannot rightly claim until every part of the month or year is gone 


by. (J 3, 19, 26.) 
©. CONDITIONS, 


I. Dejinition—A CONDITION exists when the performance ot 


a promise 1s made to depend upon an event future and uncer- 
tain. (D. 12,1, 59; D. 45, 1, 100.) 


Conditions referring to past or present time, either make the obligation 
invalid at once or do not put it off at all, 

If, for instance, one runs, “Do you undertake to give it if Titius was 
consul, or if Maevius is alive ?” and neither of those is so, the stipulation is 
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not valid; but if they are so, it is valid at once. For what in the very 
nature of things is certain is no hindrance to an obligation, though to us it is 
uncertain. (J. 3, 15, 6.) 


Dies is when a time is agreed upon for the performance of a promise. I¢ is either 
ex die, when performance cannot be demanded before a certain day ; or in diem, when 
performance cannot be demanded after a certain day. (D. 44, 7, 44, 1.) 

Do you promise to give on the kalends of March ?—is ex die. 

Do you promise to pay up to the kalends of March !—is in diem. 

Dies is definite when a specific day is named ; it is indefinite (incertus dies) when 
it is certain that the day will come, but not when it will come. (See Book III., 
Conditions in Wills. ) 


Incertus dies differs from conditio. When an tncertus dies is mentioned, it is cey- 
tain that the promise will be due, but not when it will be due. When a promise 
depends on a conditio, it is not certain that it ever will be due. 

The Romans used certain terms with respect to deferred pro- 
mises. A notable distinction was between dies cedit and dies venit. 

When an obligation begins to exist, as when money becomes 
due, it was said, dies cedit; when performance may be de- 
manded, it was said, dies venit. 

In a simple unconditional contract, both dies cedit and dies 
venit the moment the contract is made. 

When there is no condition, but a time is fixed for perform- 
ance, the obligation at once exists (dies cedit), but performance 
cannot be exacted until the time arrives (dies venit). 

If the contract is conditional, and no time specified, no 
obligation exists until the condition is fulfilled; and then per- 
formance may be at once demanded. (Both dies cedit and dies 
venit.) 

If the contract is conditional, and also a time is fixed for 
performance, the obligation exists (dies cedit) when the con- 
dition is fulfilled ; but performance cannot be demanded (dies 
non venit) until the times arrives. 

The distinction between dies cedit and dies venit is of little 
practical importance in the law of Contract ; but it is a vital 
one in the law of Wills. 


When a man makes a stipulation conditionally, although he dies before 
the condition is fulfilled, yet afterwards, when the condition exists, his heir 
can bring the action. And so too on theside of the promiser. (J. 3, 19, 25.) 

A conditional stipulation gives rise to a hope only that there will be a 
debt : and that hope we transmit if before the condition exists death befalls 


us. (J. 3, 15, 4-) 


But in a conditional legacy, if the legatee died before the 
condition was fulfilled, he transmitted nothing to his heirs. 
The reasons for this distinction will be afterwards examined. 
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The chief practical effect of a condition in a contract war 
that if the promiser paid by mistake before the condition was 
fulfilled, he could recover his money as “not due” by the con- 
dictio indebitt. (D. 12, 6,16.) But for many purposes a con- 
ditional obligation was regarded as subsisting before the con- 
dition was fulfilled. Thus a pledge might be given to secure a 
conditional obligation. (D. 20, 1, 13, 5.) Again, the capacity 
of the promiser was reckoned from the time of making the 
contract, not from the fulfilment of the condition: a slave could 
not make a contract tg take effect after he was free. (D. 45, 3, 
26.) Moreover, when a condition was fulfilled, it had a retro- 
active effect, and the obligation was held to subsist from the 
moment the contract was made. This was important, as we 
have seen (p. 269) in questions of priority in mortgage. (D. 
20, 4, 11, 1.) 


A stipulation is made conditionally when the obligation is put off and 
made to depend on some event, so that if anything is done or not done the 
stipulation begins to be binding. For instance, “Do you undertake to 
give 5 auvez if Titius has been made consul?” (J. 3, 15, 4+) 


Titius stipulates with Gaius for 10 aurei on demand. This is not a condition, but 
an admonition to the debtor to be prompt in payment. Hence if the creditor dies 
without making a demand, his heir is nevertheless entitled to the money. (D. 45, 1, 
48; D. 45, 1, 135, 1.) 

A farm was mortgaged. Titius bought it from the owner on condition that the 
latter should release it from the mortgage before the kalends of June. Can Titius 
sue the owner to compel him to release the farm and deliver it? Jt depends on the 
intention of the parties. If Titius is right in his demand, the sale was not conditional ; 


‘if the sale was really conditional, the owner may fulfil it or not as he pleases. (D. 18, 
1, 41, pr.) 


If a man stipulates thus, “Do you undertake to give 5 aurez if I do not 
go up into the Capitol ?” it will be just the same as if he had stipulated that 
they should be given him at death. (J. 3, 15, 4.) 


When no time was fixed, as in the case stated by Justinian, Papinian tells us there 
was a controversy. Thus, “If you do not deliver Pamphilus, do you promise 100 
aurei!” Pegasus said no action could be brought until it had become impossible to 
deliver Pamphilus, Sabinus took the opposite view, and construed the condition as if 
it were stated thus :—“ Do you promise to deliver Pamphilus, and, if you do not, to pay 
100 aurei?” (D. 45, 1, 115, 2.) 

A negative condition was usually rendered definite by adding a time—as, if you do 
not go to the Capitol within two years. (D. 45, 1, 27, 1.) 

If Lucius Titius does not arrive in Italy before the kalends of May, will you pro- 
mise me 10 aurei? In this case no action can be brought until (1) the kalends of 
May, and (2) the non-arrival of Titius in Italy. (D. 45, 1, 10.) 

“If you do not go up to the Capitol or go to Alexandria, do you promise 100 aurei ?” 


Papinian says in this case no action can be brought until it is certain that you cannot 
do one of the two things. (D. 45, 1, 115, 1.) 


MODALITY, 589 


If. Conditions may be attached to all contracts except the 
expensilatio. 


A mandate can be given either for a future day or conditionally. (J. 3, 
26, 12.) 

The contract of sale can be made either conditionally or simply. A case of 
the former is this,—“ If Stichus up to a certain day gives you satisfaction, you 
shall buy him for so many aurei.” (J. 3) 23) 4-) 


A condition was usually inserted in the contract at the time 
of making it. But conditions, subsequently agreed upon, could 
be used by way of defence. Thus if the creditor after making 
a contract agreed not to sue unless a certain event occurred, 
and he sued before that event occurred, he would be defeated 
by the exceptio pacti conventi or doli mali. So if, after the 
contract, the creditor agreed that the debtor should be released 
if a certain event happened, and that event did happen, the 
creditor would be defeated if he endeavoured to recover the 
money. (D. 44, 7, 44, 2.) 

III. FULFILMENT OF CONDITIONS.—A condition is said to be 
fulfilled (stipulatio committitur) either when the event occurs, 
or when the promiser prevents its occurrence. (D. 45, 1, 85, 
7; D. 50, 17, 174.) 


Gaius has promised to Maevius 10 aurei if Titius becomes consul. Gaius dies, and 
afterwards Titius becomes consul. The heirs of Gaius must pay the 10 auret to 
Maevius. (D. 45, 1, 57.) 

Seia, in writing to Lucius Titius, stated that she had bought gardens at his request ; 
and that she would convey the property to him as soon as she was paid the price with 
interest ; and Lucius Titius agreed to pay the money and take over the gardens before 
the kalends of April. He failed to pay the whole of the money by that day, but 
shortly afterwards tendered the whole. Seia refused. Could he compel her to take 
the money and deliver up the gardens, although the time had passed within which, in 
strictness, the condition could be fulfilled ? The judge had power to allow him a little 
time, if it entailed no inconvenience on Seia. (D. 45, 1, 135, 2.) 

Titius sold a library to Gaius on condition that the Decuriones of Campanus gave 
him a site forit. Gaius never applied for a site. Could Titius compel him to carry 
out the sale, as if the condition had been fulfilled? Certainly, when it was the fault 
of Gaius that a site was not obtained, (D. 18, 1, 50.) 


IV. SUSPENSIVE AND RESOLUTIVE CoNnvITIONS.—A condition 
suspends an “investitive fact.” But some conditions do not 
exactly bear that character; they are rather divestitive facts 
than limitations of investitive facts. They are called resolutiwe 
conditions, as opposed to the other conditions that really sue- 
pend investitive facts, and are called suspensive conditions. This 
distinction, although not the terminology, was known to the 
Roman jurists. “Whether the purchase is unconditional, but 
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is rescinded subject to a condition, or whether the purchase 
is rather conditional?” is a question propounded by Ulpian. 
(D. 18, 2, 2, pr.)' It is in the contract of sale chiefly that 
examples of resolutive conditions occur. Their importance is 
confined to the question of ownership. In a suspensive con- 
dition, the ownership of the thing sold cannot vest in the buyer 
until the event happens; in a resolutive condition the sale is 
complete, and the thing sold, if delivered, becomes the property 
of the buyer, subject to his liability to be divested on the 
happening of the event. Thus a buyer under a suspensive 
condition cannot acquire by usucapio, and he is not entitled as 
owner to the produce. (D. 18, 2, 4, pr.; C. 4, 54,3.) On the 
contrary, a buyer under a resolutive condition acquires by 
usucapio, is owner of all the produce, and must bear the loss if 
the thing should wholly perish. (D. 18, 2,2,1.) It must be 
observed, however, that the resolutive condition, if the event 
happens, does not divest the buyer of the ownership ; it operates 
as a divestitive fact of the contract of sale, not of the owner- 
ship. Hence the seller must sue the buyer, if he refuses to 
give up the purchase, not as owner (by vindicatio), but as 
seller (by actio ex vendito), (D. 18, 5, 6; C. 4, 54, 3; D. 18, 
5, 2.) 


A farm is sold to Gaius on condition that the sale shall hold good if no better offer 
is made within six weeks, This is a suspensive condition. (D. 18, 2, 2, pr.) 

A farm is sold to Gaius on condition that if he changes his mind within six days 
the sale will be off. This is a resolutive condition. (D. 18, 1, 3.) 

“You may have the farm for 100 aurei; but if anyone before the kalends of 
January next offers better terms the sale is to be off.” (D. 18, 2,1.) Is this a sus- 
pensive or resolutive condition? Ulpian answers that it depends on the intention of 
the parties. If they intended the sale to be complete, but to be rescinded if a better 
offer were made, it is a resolutive condition ; if, on the other hand, that the sale would 
be completed only if no better offer were made, the condition is suspensive. (D. 18, 
2, 2, pr.) This condition was called in diem addictio, 

In diem Addictio.—The sale was not broken off unless within the time agreed upon 
a bona fide purchaser was found (D. 18, 2, 4, 5) who offered a higher price, or speedier 
payment, or payment at a more convenient place, or better security for payment, or 
better terms in any respect (melior conditio adferri), (D. 18, 2, 4, 6.) The offer 
must be accepted by the seller (D. 18, 2, 9), and the buyer must have declined to 
make an offer as good. (D. 18, 2, 7.) Hence the seller was bound to give notice to 
the buyer of the new offer. (D. 18, 2,8.) If those conditions are fulfilled, the buyer 
must give up the produce ( fructus) to the seller (D. 18, 2, 6, pr.), and the thing suld 
to the new purchaser. (D. 18, 2, 14, 4.) On the other hand, the buyer is entitled to 
his expenses for all beneficial expenditure on the thing sold. (D. 16, 2, 16.) The 





1 trum pura emptio est, sed sud conditione resolvitur, an vero conditionalis sit magis 
emptio. 


MODALITY. 591 


buyer has, however, no claim against the new purchaser for the restoration of what he 
paid to the seller; his only remedy is against the seller. (D. 18, 2, 20.) 

A farm is sold on condition that if the purchase-money is not paid within a certain 
time, the sale shall be off. (Si ad diem pecunia soluta non sit ut fundus inemptus sit.) 
This is a resolutive condition, and is called lex commissoria. (D.18, 8,2; D. 18, 3, 1.) 

Lex Commissoria.—The condition was that if the price were not paid within the 
time fixed, the sale should be rescinded, and the buyer should forfeit the earnest 
(arrhae), (D, 18,3, 8; C. 4,54, 1.) Generally, also, it was agreed that if there 
was any loss on a second sale, the buyer should make it up. (D. 18, 3, 4, 3.) 
When such a condition is made, a seller has the choice of adhering to the sale, and 
suing the buyer for the residue of the price (D. 18, 3,2; Vat. Frag. 3), or of rescinding 
the sale. But for this option he would occasionally be at the mercy of the buyer. 
Thus if a house sold were burned down, the buyer, undgr a resolutive condition, must 
sustain the loss (D. 18, 2, 2,1; D. 18, 3, 2); but if by the simple expedient of not 
paying the residue of the price he could rescind the sale, the seller would be deprived 
of his rights. Once, however, the seller has made his election, he cannot afterwards 
alter his choice. (D. 18, 3, 4, 2; D. 50, 17, 75.) An acceptance of part of the 
purchase money after the time fixed by the condition, was held to imply an adherence 
to the contract of sale. (D. 18, 3, 6, 2.) 


V. IMPOSSIBLE AND ILLEGAL CONDITIONS.—Suppose the event 
making a condition is one that cannot or ought not to occur, 
what is the effect upon the contract? An event physically 
impossible, and an event forbidden by law, stand, in refer- 
ence to this question, on exactly the same footing. What is 
illegality will be considered hereafter; at present it is enough 
to point out the effect of an impossible or illegal condition in a 
contract. 


If an impossible condition be added to obligations, the stipulation is alto- 
gether invalid. Now a condition is held to be impossible if the very nature 
of things forbids its existence ; as if a man said, “If I touch the sky with my 
finger, do you undertake to give it?” But if he stipulates thus: “If I do not 
touch the sky with my finger, do you undertake to give it ?” the obligation is 
understood to be made unconditionally, and therefore he can claim fulfilment 
atonce. (J.3, 19, 113; G, 3, 98.) 

But a legacy left under an impossible condition the teachers of our school 
think just as valid as if that condition had not been added. The authorities 
of the opposing school, however, think the legacy as void as the stipulation. 
And in truth it is hard to give a satisfactory reason for making any distinc- 


tion. (G. 3, 98.) 


The argument of the Sabinians was, that when a man was dead he conld not make 
his will anew so as to avoid the evil consequences of having it declared void ; but that 
living persons could, if they pleased, make a new contract, and omit the impossible 
or illegal conditiun. But the law of legacy and contract rested upon the same founda- 
tion, the intention on the one hand of a testator to make a gift, and the intention 
on the other of a promiser to bind himself; and there appears nu reason why & 
different rule of interpretation should be adopted in the two cases. Justinian, 
however, supported the rule of the Sabigians, 


Again, ifany one had stipulated thus: “Ifa ship comes from Asia, do you 
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undertake to give to-day ?” the stipulation is void, because it is framed so as 
to put what should be first last. But since Leo, of illustrious memory, thought 
that in the case of dowries this same stipulation, called praepostera, ought 
not to be rejected, we have decided to give it full force; so that not only in 
dowries, but in every case, a stipulation so framed is valid. (J. 3, 19, 14.) 

Again, a mandate given me to be carried out after my death is void. For 
it is held to be a general principle that no obligation can begin with the 
person of the heir. (G. 3, 158.) 


Possibly this rule was adopted to prevent evasions of the Statutes that prevented 
certain persons from taking as legatees, or limited the amount they could take. A 
stipulation that one’s heir should pay a sum after one’s death was in effect a legacy. 
That various devices were resorted to for the purpose of evading these Statutes 
appears from the Digest. (D. 22, 3, 27.) 


No man can stipulate that a thing shall be given him after his death, nor 
yet after the death of him with whom he makes the stipulation. (J. 3, 19, 
13; G. 3, 100.) 

But a stipulation framed thus, as if Titius were to say, “ At my death do 
you undertake to give it?” or “at your death?” was not void among the 
ancients, and is valid now. [It means that the obligation is imposed at the 
very latest moment of the stipulator’s or promiser’s life ; for it seemed incon- 
sistent that an obligation should begin with the person of the heir.] Again, 
we can rightly stipulate for a thing to be given after the death of some third 
person. (J. 3, 19, 15-16; G. 3, 100.) 

And not even a man in another’s Zofestas could stipulate for a thing after 
his death, because he seems to speak with his father’s or master’s voice. 
Again, if a man stipulated for a thing “ to be given the day before I die or 
before you die,” the stipulation was void. [For the day before a man’s death 
cannot be told till death has followed. And again, when death has followed, 
the stipulation is reduced to one for past time, and is something of this sort : 
“Do you undertake that it shall be given to my heir?” which is certainly 
void.] (J. 3, 19, 133; G. 3, 100.) 

Whatever we have said of death must be understood to be said also of 
capitis deminutio. (G. 3, 101.) 

But since, as has been said, all stipulations come to be valid through the 
consent of the contracting parties, we have determined to introduce into this 
branch of law a necessary correction. And so, whether it is after death or 
the day before the death of either the stipulator or the promiser for which 
the stipulation is framed, it is a valid stipulation. (J. 3, 19, 13-) 


The rule that a man could not contract in such a way as to benefit his heir only 
and not himself, was simply an instance of a wider rule that one freeman could not 
make a contract to bind or benefit another. (D. 2, 14, 17, 4.) (See Law of 


Agency.) 
Third—RESTRICTIONS ON INVESTITIVE FACTS. 


The reason why the law interferes to compel persons to per- 
form their agreements, is the enormous advantage to mankind 
of the confidence that arses from,the legal enforcement of con- 
tracts. That reasun ought also to determine what contracts 
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should, and what should not, be enforced. In applying this 
reagon, the first presumption is that every deliberate agreement 
should be sustained by the law. As a general proposition, it 
may be affirmed that every man is a fair judge of his own 
interest, and the mere fact of his making a promise is a strong 
reason for believing it to be for his sia ge. But this rule is 
not without exception. 

In the first place, a promise extorted by force or frand will 
no doubt be favourable to the promisee, but equally it will be 
prejudicial to the promiser. 

In the second place, the nature of the protise may show that 
it cannot be beneficial, or that while beneficial to the parties 
concerned, it may be prejudicial to the welfare of the State. 
Thus, no State could enforce an agreement to do an act for- 
bidden by its law. 

Lastly, the presumption that a contract is beneficial, is 
destroyed when it is made by a child or by any one incapable 
of estimating rightly the consequences of his acts. 

The reasons for declaring contracts invalid may thus be con- 
sidered under three heads: (1) On account of the inducements 
by which they were entered into; (2) on account of the pro- 
mises conflicting with the welfare of the parties to the.contract 
or of the State; and (3) on account of the absence of judgment 
in the persons binding themselves. 

A. AGREEMENTS THAT ARE VOID ON ACCOUNT OF THEIR MODE 
OF ORIGIN. Vis, Afetus, Dolus, Sine causa, Injusta causa. 

It is sometimes said that force or fraud vitiates consent. and 
is therefore fatal to a contract; but it would be more accurate 
to say that force is inconsistent with free consent, and that 
consent should not bind anyone unless it is given freely. This 
distinction is taken by Paul with reference to the acceptance of 
an inheritance by a person appointed heir. Such an accept- 
ance, even if procured by force or fraud, was Irrevocable, until 
at some time the Preetor interfered and annulled the act (res- 
titutio in inteqrum). For, says Paul, although if Icft to my own 
choice, I would not have accepted, still I preferred that to the 
threatened violence. (D. 4, 2, 21, 5.)! Again, the formal modes 
of manumission were not even to the latest times vitiated by 
force or fraud (p. 28). In like manner, the formal contracts 
were not void, although procured by force or fraud. Cussius, a 





1 Quia, quamvis si liberum esset, noluissem ; tamen coactus volut. 
a ae 
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Preetor, whose year of office is not known, introduced an equit- 
able defence (exceptio doli), which appears to have been avail- 
able also in cases of intimidation (metus). Ulpian says Cassius 
was content with the exceptio doli, guae est generalis. (D. 44, 
4, 4, 3.) Cicero tells us that the actio and exceptio metus 
were introduced by a Prestor, Octavius (Bc. 71). (Cic. Ver. 2, 
8, 65.) The alteration introduced by Octavius was that, 
whereas only a party to a contract could be met by the exceptio 
doli-in case of violence or intimidation, the exrceptio metus could 
be employed when the introduction had been caused by a 
person not’a party to the contract, (D. 44, 4, 4, 3.) Finally, 
the actio doli was introduced by the Preetor Aquilius, a colleague 
of Cicero. 

For instance, if you, constrained by fear or Ied on by fraud, or falling into 
a mistake, have promised to a stipulator, Titius, what you ought not to have 
promised, it is evident that by the jus cfz7de you are bound, and the action 
whose z#tentio is “that you ought to give it” is of full force. But it is unfair 
that you should be condemned ; and therefore you are given an eaceptio 
grounded on that fear: or wilful fraud, or one framed zz /actuiz, in order to 
resist his action. (J. 4, 13, I.) 


The non-formal contracts of-the Roman law were said to 
be bonae fidei ; in other words, they were ipso facto void if made 
through fear or fraud. 

I. Vis (Violence) and Afetus (Intimidation), 

lh. Definition of Violence and Intimidation (Vis, Afetas), 

“Violence” is when a contract is made in consequence of 
the actnal exercise of superior force. (D. 4, 2, 2.)} 

“Intimidation ” 1s a threat of -sueh present immediate evil as 
would shake the constancy of a man of ordinary firmness. 
(D. 4, 2, 5-7.) » 

Violence or: Intimidation does: not vitiate a contract, unless 
it 1s illegal. 

A stipulation extorted by the threat of death or bodily torment is voidable. 
(C. 2, 20, 7.) 

A man is shut up in 4 house; in order to induce him to make a promise. Such a 
promise eannot be enforced. (D. 4, 2, 22.) 

A person compels me to give him money by threatening to destroy the title deeds 
of my freedom, which: are in his possession, The money can be recovered. (D. 4, 2,4; 
D. 4, 2, 8, 1.) 

A usurer retains an athlete, and prohibits him from going to the games until the 


master of the athlete promises a sum not-due to the usurer. This promise is void. 
(D. 4, 2, 28, 2.) 





1 Vis est majoris rei impetus qui repelli non potest. 
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A person sells his house or gardens to a man that threatens him, if he does not do 
80, With the loss of his nomination fur municipal honours. The sale is not vitiated by 
the threat. (C. 2, 20, 8.) 

In the course of an angry altercation, one of the parties uses threatening language 
to the other. This is not intimidation (AMetus). (C. 2, 29, 9.) 

An owner of land hearing that his neighbour is coming to dispossess him with an 
armed force, takes to flight, and his neighbour takes possession, This isnot possession by 
violence, because the owner ran away from a danger not immediate. But if the owner 
remained until the armed men had entered on the land, then the dispossession was by 
violence (vi et armis). (D. 4, 2, 9, pr.) 

A Pretor requires a defendant to make a stipulation to save his neighbours harm- 
less if his house should fall down, and informs him that if he refuses he will give his 
house into the custody of the complainant. A stipulation made under this threat is 
valid, because it is in the exercise of the Prietor’s jurisdiction, (D. 4, 2, 3, 1.) 

A magistrate threatens to condemn an innocent person to death, but offers to let 
him off if he will promise by stipulation to give him a large sum, This promise is not 
valid, because it is extorted by the unlawful exercise of his power. (D. 4, 2, 3, 1.) 

Titius threatens to accuse Gaius of the crime of stealing his cattle. Gaius, with 
the hope of escaping prosecution, offers a large suum to Titius, This promise is valid. 
(C. 2, 20, 10.) 

A freedwoman wrongfully sued her patron, who threatened again to reduce her to 
slavery for her ingratitude. She induced him to refrain from doing so by promising 
him a sum of money. The promise is valid, (D. 4, 2, 21, pr.) 

A person is caught committing a crime, as theft or adultery, and promises a sum 
under fear of assault. If the criminal is afraid not of the Jawful punishment to which he 
has exposed himself, but of his life, which could not lawfully be taken, the intimidation 
is egal, For it was not lawful to kill every one caught in adultery. (D. 4, 2, 7,1.) 
Those who took money to couceal a discovered adultcry were liable to punishment by 
the lex Julia de adulteriis. (D. 4, 2, 8, pr.) 


2. Violence and Intimidation (W%s, Afetus), whether caused by 
the promisee or by a stranger to the contract, makes it void- 
able. The defence of violence or intimidation was suid to 
be conceived in rem—that is, was available by whomsoever 
the violence or intimidation: was perpetrated. (D. 4, 2, 9, 1.) 
The terms of the defence were, “If there was no intimida- 
tion.” (St in ea re athil metus causa factum est.) 


Il. Dotvus.—Cicero relates a case where a Syracusan banker, 
Pythius, induced a Roman kiight of the name of Canius to buy 
gardens from him. The price was so exorbitant that the sale 
would have been set aside on the ground of fraud. Pythius, 
knowing this, obtained the consent of Canius to enter the price 
in his books as a sum due, according to the form of the expensz- 
latio. By this means the sale was merged in the written con- 
tract. Canius was sued on the written contract. Could he 
plead fraud? No, says Cicero, for my colleague Aquilius had 
not then introduced the equitable defence of fraud in formal 
contracts. (Cic. de. Off. 14, 58-60.) 


A seller telling a lie to » buyer respecting the skill or peculium of the slave old, 
must either make good the difference in value or submit to have the sale cancelled, 
(Paul, Sent. 2, 17, 6.) 

A seller of land was liable to a penalty of double the value of the object sold if he 
told a lie concerning it. (Paul, Sent. 2, 17, 4.) 

A seller, who sells a statuliler, supposing him to be a slave, must make good the 
loss to the buyer when the slave attains his freedom (D. 21, 2, 89, 4) ; but if he knew 
that the slave was a statuliber, he is bound to give compensation to the buyer, even 
before he attains his freedum. (D. 19, 1, 30, 1.) 

Titius sold a slave, saying in a gencral way that he was a statuliber, but concealing 
the condition of his liberty, which he well knew. This agreement does not diminish 
his responsibility, (D. 21, 2, 69, 5.) 

A creditor selling a pledge did not warrant against eviction, so far even as to be 
obliged to restore the price, But if he knew he had no right of sale, or that the pro- 
perty did not belong to his debtor, he was liable for concealing the flaw in the title. 
(D. 19, 1, 11, 16.) 

Titius sells an estate, of which a certain part is not in his possession, and without 
informing the buyer of the fact agrees to sell the land within the limits of his possession, 
Titius must make good the loss. (D.19,1, 39.) The seller is bound to set forth truly 
the boundaries of the land. (D, 18, 1, 35, 8.) 

Gaius in treaty for the purchase.of the farm of Titius went out with Titius to see 
it, After the visit, and before the contract of sale, a number of trees are blown down 
by the wind, (Can Gaius claim the trees? Not as buyer, because the trees were 
severed from the land before the date of the contract ; but if Titius knew, and Gaius 
did not, that the trees had heen thrawn down, then Titius must pay the value of the 
trees. (D. 18, 6, 9.) 

Titius in selling Jand to Gaius does not inform him of a rent on the land (tributum), 
Titius must give compensation if he knew the fact. (D. 19, 1, 21, 1.) 

Titius sells 9 house in Rome to Gaius, saying nothing about an annual sum payable 
for an aqueduct. In an action for the price, Titius, having deceived the buyer by 
concealing the fact, must submit toa deduction from the price. (D. 19, 1, 41.) 

A seller was not responsible for servitudes on the land, unless he knew of their 
existence, and did not inform the buyer, (D. 21,2, 75; D.19,1,1,1; D. 18,1, 66, pr.) 

Titius, knowing that his land was subject to a particular servitude, made a 
special agreement that he would not be responsible for any servitude that might be 








' Dolum malum Serving quidem ita definit, machinationem quandam alterius decipi- 
endi causa, cum aliud simulatur et aliud sayitur. Labeo autem... sic definit 
omnem calliditatem, fallaciam, machinationcm ad circumreniendum, fallendum, decipi- 
cudum alterum adhilitam, Labeonis detinitio vera eat.—(Ulpian.) (D. 4, 3, 1, 2.) 
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found. This agreement, notwithstanding, he must give compensation for the servitude, 
(D. 19, 1, 1,1; D. 21, 2, 69, 5.) 

A seller who did not informa buyer of servitudes belonging to the land, if he knew 
of their existence, was liable for damages, if the buyer lost them by non-use. (D. 18, 
1, 66, 1.) 

A seller knowingly sells a slave given to stealing. Although this is not within the 
edict if the seller is ignorant of the vice, he may be sued for damages, even before the 
slave has stolen anything. (D. 19, 1, 4, pr.) 

Titius, taking advantage of the ignorance of Gaius, sells him a female slave as 
® virgin, she having given birth to children. Although this was not a case where 
the Aldile’s edict required a warranty, yet Titius for his fraud must submit to a 
reduction of the price, or to have the slave returned. (D. 19, 1, 11, 5.) 

A person lets a farm that he knows to grow noxioyg herbs, without informing the 
farmer of the circumstance. Some of the cattle put upon the land are poisoned by 
the herbs and die. The landlord must make good their value. (D. 19, 2, 19, 1.) 

Titius sells Gaius some rotten wood for building. The result is that the house falls 
down. If Titius knew the wood was rotten, he must pay for all the damage caused 
by the rotten wood ; if he did not know, then the price is reduced to the sum that the 
buyer would have given if he had known the state of the timber. (DD. 19,1, 138, pr.) 

Titius sells an ox to Gaius. The ox is suffering from a contagious disorder, which 
affects and destroys all the cattle of Gaius. If Titius knew that the ox was diseased, 
he must pay the value of all the cattle of Gaius; if he did not know, he can exact 
only what Gaius would have given if he had known the ox was diseased. (D.19, 
1, 18, pr.) 

Titius sells Gaius a slave that had a vice of running away. The slave runs away 
from Gaius with much valuable property. If Titius knew of the slave's vice, and did 
not mention it to Gaius, he must pay Gains not only the price of the slave, but the 
value of the property carried away. If he did net know, he is bound to return only 
the price of the slave. (Paul, Sent. 2, 17, 11.) 


2. The defence of fraud was available only when the fraud 
of the promisec was alleged (Si in ea re nihil dolo malo actoris 
factum est): and when the fraud was perpetrated by a third 
party, the only remedy of the promiser was against lim in an 
action for fraud (actio de dolo). (D. 44, 4, 2, 1.) 

The burden of proving fraud rested upon the person alleging 
it. (C. 2, 21, 6.) 


III. Dolus, as want of valuable consideration (sine causa), 

A formal contract did not need a consideration, and priur to 
Cassius was not vitiated even by fraud. His innovation was 
intended to remedy this inconvenience of the civil law, so that 
men should not be able to avail themselves of its strictness and 
formality to act against natural justice.’ This remedy, having 
so wide a scope, applied where, although there was no fraud in 
the initiation of the contract, yet to insist upon its performance 
would have been against good conscience. This limit may be 


1 Hance exceptionem [doli mali] Pitetor proposuit, ne cui dolus suus, per occasionem 
juris civilis, contra naturalem aequitatem prosit, (D. 44, 4,1, 1.) 
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Titins agrees to advanee money to G aius on loan; and Gaius, before receiving the 
money, promises by stipulation to give the amount to Titius at a future day, The 
day arrives, but Gaius has never fceived the loan. If Titius sues Gaius on the 
stipulation, he will be repelled by the equitable defence of fraud (exceptio dolt). (D. 
44, 4, 2, 3.) 

Maevius, when sick, promised by stipulation 100 aurei to his wife's cousin, with 
the intention that his wife should have the moncy after his death. He, however, 
recovered, and was sued by the cousin for the 100 aurei. The cousin could be 
repelled by the plea of fraud. (1D. 44, 4, 4, 1.) 

Gains, under the false impression that he owed money to Sempronius, promised 
him the amount by stipulation. Sempronious, if he attempted to recover the moncy, 
would be defeated by the plea of frand. (D. 44, 4, 7, 1.) 

A father promised a dowry for his daughter, and agreed to support her and her 
servants. Not knowing that if he kept his daughter he was not bound to pay interest 
on the amount promised as dowry, he wrote to the husband admitting that he owed 
interest on the dowry, Could the hushand maintain an action on the stipulation or 
chirograph for interest? Not without frand, when the promise was made in error of 
law. (D. 44, 4, 17, pr.) If the promise were by chirograph, the promiser could 
require the written document to be delivered up to him. (D. 12, 7,1, pr. ; D. 12, 
7,3; C. 2, 5, 1.) 


IV.—ILLEGAL CONSIDERATION (Jnjusta or Turpis Causa). 

No contract could be enforced if it were made for an illegal 
consideration, in which the inducement, as distinguished from 
the promise, was legal. (C. 4, 7,5; C.4,7, 1.) The defence 
is cither fraud, or a statement of the illegality (Exrceptio doli 
malt or Kxceptio in fuctum). (D. 12, 5,8; D. 45, 1, 123.) 


B. IMPOSSIBLE AND ILLEGAL PROMISES. 


(a.) Impossible Promises. 
A promise may be impossible to be performed either because 
the acts are physically impossible or legally impossible. Of the 


1 Ni refert utrumne ab initio sine causa qvid datum sit, an causa propter quam 
datum sit, secuta non sit. (D. 12, 7, 4.) 
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latter sort, an instance is when I undertake to give the owner- 
ship of a thing to another, when the thing cannot be the object 
of ownership. Jmpossibilium nulla obligatio est, (D. 50, 17, 
185.) 


If a man stipulates that something shall be given him which, in the 
nature of things, does not exist or cannot exist,—Stichus, for instance, who is 
dead, but whom he believed to be alive [a freeman he believed to be a 
slave, a sacred or devoted spot he thought subject to man’s law], or a hippo- 
centaur that cannot exist,—then the stipulation will be void. (J. 3, 19,1; 


G. 3, 97; 974.) 


Titius sells a locus religiosus pro puro to Maevius. °' There is no sale, but Maevius 
has an actio in factum against Titius on account of the misrepresentation. (D. 11, 7, 
8,1.) 

Julius agrees to deliver 100 tons of copper to Maevius. Julius has not got the 
copper, and cannot perform his contract. The contract is valid. Impossibility exists 
only when no human being can perform the promise. (1). 45, 1, 187, 5.) 

Titius and Gaius agree by stipulation that Gaius shall give Titius the same day 
100 aurei at Carthage. The contract ix made in Rome. If each party had previonsly 
notified to his agent in Carthage that such a promise was to be made, there is no 
impossibility in the performance, and the stipulation is valid. (D. 45, 1, 141, 4.) 


The rule of law is the same if a man stipulates that there shall be given 
him an object that is sacred or devoted, believing it to be under man’s law ; 
or public and set apart for ever to the people’s use, as a forum or a theatre ; 
or a freeman belicving him to be a slave; or a thing in which he has no 
right to trade (commerczum.), or that is his own. And the stipulation will not 
remain in suspense, because what is public may become private, because the 
freeman may be made a slave; because the surpulator may obtain a right to 
trade, or the thing that belongs to him cease to be his: but it is from 
that moment void. -Again, conversely, although at first the thing is made 
the object of a stipulation that 1s valid, if afterwards it comes in.o the same 
case as those above mentioned, and this not by the promiser’s doing, the 
stipulation is put an end to. And not cven at the very first will such a 
Stipulation as this be valid—“ Do you undertake to give me Lucius Titius 
when he shall become a slave?” and the like. For what by its own nature 
is outside ownership by us, can in no way be reduced into an obligation. 
(J. 3, 19, 2.) 

Everything that is the object of ownership can be brought into a stipula- 
tion, whether it js a moveable or landed property. (J. 3, 19, pr.) 


Commercium is capacity to acquire or dispose of property according to the forms of 
the jus. civile. 

Titius buys two slaves for one price. At the time of the sale one of the slaves 
was dead. ‘Thie sale is void as to both. (D. 18, 1, 44.) 

Stolen goods, by the XII Tables, could not be sold. (D. 18, 1, 34, 3.) 

A fugitive slave also, by a Senatus Consultum, was not capable of being sold. (D. 
18, 1, 35, 3.) 

Grain for public distribution could not be sold. (C. 4, 40, 3,) 


Further, a stipulation is vaid in which a man through ignorance 
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a thing is his, stipulates that it shall be given him. For what is a man’s 
cannot be given him. (G. 3, 99.) 

Again, if any man stipulates that a thing that will become his shall in 
that event be given him, the stipulation is void. (J. 3, 19, 22.) 

Spots sacred or devoted, and also public places, as a forum or basilica, it 
is in vain for anyone to buy knowingly. But if he buys believing them, 
through the vendor’s deceit, to be private property, or profane, he will have 
an actio ex empto, that since he may not have the object, he may yet recover 
what it would have been worth to him not to be deceived. The rule of law 


is-the’same if he buys a freeman for a slave. (J. 3, 23, 5.) 


Gaius stipulates for a. sword belonging to himself to be given to him if a certain 
event happeus, Before the evnt happens the sword ceases to belong to him. The 
stipulation is valid. (D. 45, 1; 31.) 

Titius is owner of an estate of which he has not the possession. From the person 
in‘possession he buys the right of possession, -in order that in a suit for the recovery 
of the property he should be defendant, and so escape the necessity for making out his 
title. The sale is valid, although, ex hypothesi, the thing is his property. (D. 18, 1, 
34, 4.) 

Gaius sells a hereditas to which he has no right. If the hereditas sold actually 
exists, he must pay its value ; but if no hereditas exists, he must restore the price, and 
pay any expenses the buyer has incurred or other damaves. (D. 18, 4,8; D. 18, 4, 9.) 

Titius buys Stichus from Gaius. Stichus, however,.is really free. Is the sale 
valid?’ If both Titius and Gaius believe that Stichus is a slave, many hold that the 
sale is valid; so if Gaius, the vendor, alone knows; but if Titius, the buyer, knows 
that Stichus is free, the contract is invalid.. (D. 18, 1,.70; D. 18, 1,4; D. 18,1 
34, 3.) 

Titius buys a slave that both he and the vendor believe to be alive. At the time 
of the sale the slave is dead. There is no contract. (D. 18,-:1,.16, pr.) 

Titius bought a house from Guius, neither of them knowing that at the time of 
sale the house was burned to the ground. Nerva, Sabinus, and Cassius hold that the 
sale is void, and the price, if paid, can be recovered. Neratius says that if it is only 
partially burned, so that a half or more of it remains, the sale is good, and a fair abate- 
ment is to be made from the price; but if it is more than half burnt, the sale is void. 
Suppose Gaius, the seller, alone knew, and Titius did not. If the whole house is 
burnt, the sale is void ; if any considerable part remains, the sale is valid, but the 
Seller must pay damages. If Titius the buyer knew, but not Gaius the vendor, the 
sale is good, and the whole price must be paid. If both knew that it was burnt in 
whole or in part, both have made dolue and the cuntract is void. (D. 18, 1, 57, 
pr.-3.) 


(B.) egal promises. 
Promises are void when they are made against some law, or 
public policy, or morality. (C. 2, 3, 6.) 


A promise for some base end, as to-kill a man or to commit sacrilege, is 
riot valid. (J. 3, 19, 24.) 

No mandate is binding that is contrary to good morals, as when Titius 
gives you a mandate to steal, to do harm, or to injure any one. For although 
you undergo punishment on account of that very deed, yet against Titius 

have no action. (J. 3, 26,7; G. 3, 157.) 


A person under twenty promised by stipulation to release his debtor if he manumitted 
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aslave. This is void, as against the policy, although not the precise terms, of the lex 
Alia Sentia. A person above twenty could do so. (D. 45, 1, 66.) 

An agreement that one of the parties to a contract should not be responsible for his 
wilful acts and defaults (dolus) is void. (D. 18, 6, 17, pr.; D. 2, 14, 27, 3.) 

An agreement not to sue if any theft or injuria be committed is void. But after 
a delict is committed (as theft), an agreement may be made not to sue the wrongdoer, 
(D. 2, 14, 27, 4.) 

Can a vendor impose on a purchaser an obligation not tosell without the consent of 
his neighbour, or not to bury anyone on his land? He could not, by mere pact, but 
he could by a stipulation with a penalty, because the prohibition was not illegal and 
the penalty could be enforced. (D.2,14,61; D.11,7, 11.) ButJustinian sanctioned 
al] such pacts as had for their object to prevent the conversion of private property into 
® public or sacred thing. (C. 4, 54, 9.) @ 

“Tf you do not make me your heir, do you promise me 100 aurei?” Sucha stipu- 
lation is void, because it is discreditable (contra bonos mores) to be casting eyes on a 
living man’s inheritance. (D. 45, 1, 61; D. 27, 6, 2, 2.) 

An agreement between two that the survivor should have the whole of the deceased’s 
property is void, unless between two svuldiers taking the risk of a coming battle. (C. 
2, 8, 19.) 

An agreement among heirs expectant to take the property of the deceased in certain 
shares is void, unless the deceased agreed to it, and did not change his intention up to 
his death. (C. 2, 3, 30.) 

An agreement in a marriage settlement (pactum dotale) that the wife should, along 
with her brother, take her father’s inheritance in equal shares, is void, as depriving the 
father of freedom of testamentary bequest. (C. 2, 3, 15.) 

A woman in marrying a man stipulated for 200 auret with her husband, if he should 
renew his intercourse with a concubine he had at the time of the marriage. ‘The con- 
tract is valid. (D. 45, 1, 121, 1.) 

“Tf I marry you, will you give me 10 aurei?” This is void, unless the 10 aure 
are to be a duwry, because it introduces a mercenary element into marriage. (D. 4%, 
1, 97, 2.) 

“If by your fault a divorce occurs, do you promise to givel0Qaurei?” Thisstipu- 
lation is void, because it interferes with the freedom of divorce (libera matrimontia esse 
antiquitus placuit), and because the parties ought to be content with the penalties 
fixed by law. (C. 8, 39,2.) But it was valid if it reserved penalties nut exceeding 
those fixed by law. (1D. 45, 1, 19.) 

Titia had a son Maevius by her first husband, and she married Gaius Seius, who had 
a daughter Cornelia, Titia and Seius betrothed Maevius to Cornelia, and both Titia 
and Seius agreed to pay a penalty if they obstructed the marriage. Gaius Seius died, 
and Cornelia refused to marry Maevius. Were the heirs of Seius liable for the penalty ? 
No, because it was indecent tu annex a penalty to the continuance cven of an existing 
marriage. (D. 45, 1, 134, pr.) 

A person promises by stipulation to marry his adopted sister. The contract is 
void, even if the sister is afterwards emancipated. (D. 45, 1, 35, 1.) 

An agreement by which one persun undertakes to conduct a lawsuit of another, 
receiving a certain share of the proceeds (pactum de quota Litis), is void ; but an agree- 
ment to advance money on loan to support litigation is valid, if nothing but the money 
lent with lawful interest is to be returned. (C. 4, 35,20; D. 2,14,53; D. 17, 1, 7.) 

An agreement for the sale of a poison that, even when mixed with other ingredients, 
serves no useful purpose, is void ; if when so mixed it is of use, the sale is valid. 
(D. 18, 1, 35, 2.) 

The chief physicians (Archiatri) could take a reward from their patients when 
recovered, but could not enforce any prumise of remuneration made by them when 


sick. (C. 10, 52, 9.) 


602 CONTRACT-—-GENERAL CHAPTER, 


Cc. INCAPACITY OF PERSON. 


(a.) Incapacity arising from the civil law. 
L Slaves and freemen in manetpto. 


As regards slaves and persons 2” mancipio, the rule of law is that they 
can come under no obligation, either to the person in whose Zotestas or 
mancipium they are, or to anyone else. (G. 3, 104, as restored.) 


In every contract there are a creditor and a debtor. A 
person may be incapable of being a creditor, but capable of 
being a debtor ; or he may be capable of being a debtor without 
being capable of beihg a creditor. Incapacity must be con- 
sidered with reference to those points separately. 

1. A slave could not be a creditor, so as to bring an action. 

Even a statuliber, a slave to whom freedom has been given 
subject to the happening of an event, cannot make himself a 
creditor. (C. 4, 14,1.) Nevertheless in sume instauces effect 
was given to contracts made by slaves. 


A slave is manumitted and instituted heir, subject to a condition by the will of his 
master. Before the condition was fulfilled, he made a compromise with the creditors 
of the estate. Afterwards the event happened, and he entered on the inheritance. 
Could the heir now meet the creditors, if they sued for their whole debts, with the plea 
that they had by agrcement waived their rights? (Lucceptio pacti.) No, because a 

slave was as incapable of making a pact asa contract. But he was not left without 
remedy. He could use the defence that the demand of the creditors was against good 
conscience (cacrptio doli). (D. 2, 14, 7, 18.) 

A master owes (as a naturalis obligatio) a sum to his slave, which on the slave’s 
manumission he pays to him, thinking he was compelled to do so by the law. In 
this the master was wrong, but he cannot recover the money, because the debt was 
binding in conscience (quia naturale agnovit dcbitum). (D. 12, 6, 64.) 


2. A slave cannot be a debtor. The promises made by a 
slave do not bind him, after attaining freedom, so as to subject 
him to any action. By their contracts, slaves cannot bind 
themselves, according to the civil law ; but according to the 
law of nature they can be either creditors or debtors. (D. 44, 
7, 14.) In a few other cases, also, as deposit and mandate, 
good conscience requires slaves who have been freed to deliver 
up that which is not their own, but is held in confidence. 

A woman appointed her husband her heir. and gave freedom by way of trust to her 
slaves; among others, to Stichus, her husband's steward. She dies, and in the absence 


of her husband Stichus obtains his freedom by decree. No action lies at the instance 
of the husband against Stichus to make him account for his administration. (D. 40, 


5, 19, pr.) 





1 Ex: contractibus autem civiliter quidem nbn obligantur ; sed naturaliter obligantur 
et obligant. (D. 44, 7, 14.) 
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Stichus induced his master, Sempronius, to manumit him, by promising a sum of 
money. After the manumission Sempronius neglected to require a stipulation, He 
has nevertheless an actio in factum against Stichus, on the equitable ground that he 
has manumitted Stichus. This is a considerable step, because althongh Stichus was free 
before he could be called on to perform his part of the contract, yet he was a slave 
when the agreement was made. But here the special character of the equitable con- 
tracts came into play. The duty imposed on Stichus arises from the performance of 
Sempronius, and it therefore does not exist until Stichus is free. ((". 4, 14, 3.) 

Stichus receives a loan from Titius, and with the money buys his freedom. _Titius 
has no action against Stichus to recover the loan (C. 4, 14, 2), but if Stichus pays 
Titius, he cannot ask back his money on the ground that it was not due. (D. 46, 
3, 83.) 

Stichus applies for a loan to Gaius. Gaius requireggecurity. Stichus gives him 
in pledge another slave, forming part of his peculium. He also induces Titius, a 
freeman, to become surcty for the debt, and another freeman, Cornelius, to mort- 
gage a small farm. What remedies has Gains? He cannot sue Stichus, but he 
can keep the slave, compel Titius to pay the debt, and Cornelius to surrender the 
farm—all, if necessary, until he has recovered the whole of the moncy lost. The 
reason is, that the debt of Stichus is binding in conscience (naturalis obligativ) (D. 
12, 6, 13, pr.) 

A silver vase is given to a slave Pamphilus for safe custody.  Pamphilus is 
manumitted. The owner can sue him for the restoration of the vase. (1). 16, 3, 
21, 1.) 

A slave, Stichus, in obedicnce to a mandate exccutes certain orders. For what he 
does in slavery he cannot be sued on attaining his freedom, unless he continnes to act 
after gaining his freedom on the same mandate, and what he docs after inauumisxsion 
is so closely united with what he did before inanumission as to be inseparable, Thus 
Stichus buys land and builds on it, and the building falls into decay. After manu- 
mission he lets the land. This alone can be made the subject of an action, not the 
purchase of the land, a quite different transaction, completed while he was still in 


slavery. (D. 3, 5, 17.) 


8. The incapacity of a slave to contract is thns on a level 
with his incapacity to own property. But just as a slave could 
enjoy guasi rights of property, so he might have to the extent 
of his peculium a capacity for contract. We saw that as between 
the master and the slave the peculium had no substantial legal 
existence; as between the slave, however, and third parties, 
the peculium was treated as the slave’s property. The slave, 
indeed, could not appear cither as plantiff or defendant in a 
court of law, but when he was creditor his master could sue, 
and when he was debtor his master could be sued, and was 
responsible to the extent of the peculium, Generally, then, it 
may be said, that to the extent of the peculium a slave could 
make contracts, and bind himself in every case where a free- 


man could du so. (D. 109, 1, 29, 1.) 


Thus if the slave were under the age of puberty, he was bound only where a fres 
boy would be bound, if he had not obtafned the consent of his tutores. (D. 15, 1, 1, 
4.) There were, however, two noteworthy limits to the remedy of a slave’s creditor ; 
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(1) the master had a right to deduct all claims he himself had against the slave 
(D. 15, 1, 9, 2); and (2) he was not liable if the slave gratuitously undertook to 
answer for the debt of another. (D. 15, 1, 8, 5.) A slave could, however, be 
a surety if it was for the sake of his own peculium. (D. 15,1, 47,1.) The remedy 
of the creditor of a slave was the actio de peculio against the master. It could be 
brought at any time while the slave was under his master, and for one year after his 
manumission. (D. 15, 2, 1, pr.) 


When the amount of the Jecu/ium is in question, there is first deducted 
all that the slave owes to his master, or to anyone in his fofestas, and 
what remains over is alone understood to be the Jeculium. Sometimes, 
however, a slave’s debt to a person in his master’s Zofestas is not deducted 
from the feculium, as why:n the debt is due to a person forming part of that 
very slave’s feculium. Now the bearing of this is, that if a slave owes any- 
thing to his vzcarzus that sum is not deducted from his Jeculizum. (J.4,7,4; 


G. 4, 73.) 


Vicarius is a slave held by another as part of his peculium. 


There are, besides, certain actions in which we do not seek the entire sum 
that is owed us, but in which we sometimes obtain the entire sum, some- 
times less. For example, if we bring an action against the peculium of a 
son or slave, and the peculivm is not less than we seek, then the father or 
master is condemned to pay the entire sum. [But if it is less, then the 
judex condemns him to pay so far as the feculium will go. How the 
word “feculium” is to be understood we will set forth in its own place. 


(J. 4, 6, 36.) 

Mera Peculiaris—When the peculium was employed by the 
slave, with the knowledge of his master, as capital in business, 
the liability of the master was somewhat increased. (D. 14, 4, 
1, 2.) 


Another action, too, has been brought in by the Pretor, called ¢7hutoria. 
[It lies against a father or a master, and was established by the Prietor’s 
edict ‘‘ Concerning retail trade and goods.”] For if a slave engages in some 
special trade with his master’s knowledge, artd contracts any debts therein, 
then the Przetor Jays down the Jaw thus :—All the capital sunk in the trade 
and the profits he orders to be shared between the master (if anything shall 
be due to him) and the other creditors proportionally, The master is 
allowed to allot the amounts, and therefore if any creditor complains that 
his share is less than it ought to be, the Pretor gives him this action, called 
tributoria. (J. 4,7, 33 G. 4, 72, as restored.) 


The chief differences between the peculium simply, and when it was used in trade 
(merx peculiavis), in addition to the mode of distribution, are (1) that if the master 
forbids the slave making contracts, as by a notice in the shop, he cannot be sued by 
the actio tributoria, although he is still liable generally in respect of the peculium, 
(D. 15, 1, 47, pr.) (2) The actio de peculio can be brought ayainst a purchaser of a 
slave, but not the actio tributoria (D. 14,4, 10). (3) The actio tributoria is not limited 
to a year after the manumission of the slave, but is perpetual. (D. 14, 4,7, 5.) A 
creditor could not bring both actions ; he must elect between them, (D. 14, 4, 12.) 


I, Persons under potestas or manus. 
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As we have made mention above of the action that is brought against the 
peculium of fiiifamilias and of slaves, we must needs call for more careful 
attention to this action and to the rest that are usually given on the same 
account against parents or masters. Now, whether it is with slaves or with 
persons in the fofcs¢as of a parent that business is transacted, the rules of 
law that are observed are pretty much the same. To avoid, therefore, a 
wordy discussion, let us direct our remarks to the case of slave and master, 
with the understanding that the same remarks apply also to children 2 
dotestate and their parents. If any special rule is observed in regard to the 
latter, we will point it out separately. (J. 4, 7, pr-; G. 4, 69.) 


But just as we saw, in the case of property, that a son could 
become a true owner to all intents and purposes (peculium 
castrense); 80 again, under contract, the disabilities of a son are 
not so great as those of a slave. One distinction is obvious. 
The disabilities of a son under potestas were temporary ; the 
death of his father released him; a slave was a slave for ever, 
unless released by manumission. The distinction is brought 
out in A dstipulatio. 


Again, a slave in becoming an adstrpulator acts in vain, although by a 
stipulation in any other case he acquires for his master. The same rule 
holds for a person zz mancrpio, according to the better opinion ; for he is in 
the position ofa slave. He, again, that is ina father’s fo/estas, acts not in 
vain, but he acquires nothing for his parent, as he would by stipulation in 
any other case. And even against himself an action is available only if he 
goes out of the Zofestas of his parent without a capitis deminutio—by his 
father’s death, for instance, or by being himself installed as /'/amen Dealts. 
What we have said must be .understood to apply toa /i/éaf/amilzas and to a 
wife 27 manu aswell. (G. 3, 114.) 


1. A person under potestas cannat be either creditor or debtor 
to his paterfamilias. 

Again, a stipulation is void if made by you with a person in your power ; 
or conversely, if made by him with you. Buta slave can come under no 


obligation either to his master or to anyone else; whereas /i/¢d/amedias can 
come under obligation to others. (J. 3, 19,6; G. 3, 104.) 


2. In respect of other persons, the general rule is that a son 
cannot be a creditor, but may be a debitor, and can be sued on 
his contracts. This makes a marked difference between the 
son and the slave. (D. 44, 7, 39.) 

(1) Filiusfamilias as creditor.—The genera] rule was that a 
son acquired for his father, not for himself. We have already 
seen under what circumstances a son could sue fur injuries done 
to him (p. 50). He could also sue in the action for depositum 
(D. 16, 3, 19); commodatum and the interdict quod rt aut clam 
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(D. 44, 7, 9); and generally the innominate equitable contracts. 
(D. 44, 7, 13.) 

(2.) Filiusfamilias as debitor—When a son makes a promise, 
he can be sued exactly as if he were a paterfamilias, (D. 45, 1, 
141, 2; D. 46,4, 8,4.) Ifhe has a peculium, his paterfamilias 
may also be sued. (D.15, 1, 44; D. 15, 1, 45.) 

Gaius, son of Titius, is a member of a firm. Titius emancipates him. Does this 
dissolve the partnership, and against whom have the other partnersa romedy? The 
partnership is not dissolved, although it would have been if Gaius had been a slave. 
(D. 17, 2, 58, 3.) The partners have an action against Titius (se far as Gaius has any 
peculium) for all obligations‘ incurred before the emancipation. Also Gaius can be 
sued in respect of all his transactions with the firm before or after the emancipation. 
(D. 17, 2, 58, 2.) 

It must be remembered that in respect of peculium castrense 
a& son was as perfectly capable of making contracts as if he 
were not under potestas. 

It is most probable that between a son and a daughter under 
potestas the Romun law recognised no difference in respect of 
the capacity to contract. (D. 14, 6, 9, 2.) 

Il. Women in tutela, 


The rule of law is the same for women 27 fufela. (G. 3, 108.) 


It will be convenient to defer this head of incapacity until the ‘‘ Perpetual 
Tutelaye of Women” is examined, (See Div, IL.) 

(B.) Incapacity arising from Mental Weakness: 

I. Mental alienation (furiosi, mente capt). 

A madman can transact no business, because he does not understand 
what he is doing. (J. 3, 19, 8; G. 3, 106.) 

The incapacity of the insane is absolute. They are incapable 
of either judging prudently of their own affairs, or of under- 
standing the effect of their own acts. They cannot, therefore, 
acquire any rights that involve consent; they cannot be 
creditors any more than debtors. (D. 44, 7,1, 12; D. 50, 17, 
40.) For this purpose, acute Insanity (furor) or imbecility 
(dementia) has the same effect. (C. 5, 4, 25.) In the case, how- 
ever, of those subject to paroxysms of insanity, separated by 
lucid intervals, there was no reason why their legal incapacity 
should be sustained; and, accordingly, it was held that a 
person, sometimes insane, could, when in a rational mood, 
bind himself and others by contract. (C. 4, 38, 2.) A question 
arose in regard to those under eurators, whether in a lucid 
interval the office of curator waS only suspended, or whether 
the return of the patient to sanity, although he was not per- 
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manently recovered, made the appointment altogether void. 
Justinian enacted that the curator’s office should not be 
affected, but that while the lucid interval lasted the curator 
should refrain from acting. (C. 5, 70, 6.) 

If. Persons ander the age of puberty (impuberes). 

1. Could they be creditors? The answer is clearly and 
indisputably in the affirmative. 

A pupfilius can bring another under obligation to him even without 
authority from his /z/or. But what we have said of pufilié is true only of 
those that already have some understanding. For an infant, or very nearly 
SO (¢nfantine proximus), differs little from a madman, because puprids at such 
an age have no understanding. Lut in the case of those that are not 
infants, but only very nearly so, for their benefit the law is interpreted very 
favourably, so that they have the same rights as those that are very near 
puberty. (J. 3, 19, 9:30; G. 3, 107-109.) 

According to the text, a child that can speak can be a stipu- 
lator, but not a promiser; a creditor, but not a debtor. (D. 26, 
8, 9, pr.; C. 8 34, 12 

2. Could they be debtors ? 

A pupillus can rightly transact business of any kind, if only his ¢z/or is 
employed, whenever his authority is needed, as when the pupz//us himself 
is coming under an obligation. (J. 3, 19,9; G. 3, 107) 

But a child under puberty in his parent’s fotsfas cannot, even with his 
father’s authority, come under an obligation. (J. 3, 19, 10.) 

What legal effect, if-any, belonged to those promises made 
by children, under the age of puberty, without the sauction of 
atutor? Did such promises give rise to natural obligations, or 
were they absolutcly void? On this question may be ranged 
in controversy the classical jurists as well as their modern 
commentators. 

Rufinus, a jurist who seems 'to have becn a contemporary of 
Paul and Ulpian, answers the question with an unqualified 
negative (D. 44, 7, 59), and Neratius, who attained promotion 
under Trajan aud Hadrian, clenches his view by the statement, 
that even if a pupillus pays a debt contracted without the sanc- 
tion of a tutor, he may recover the money, because it is not even 
a debt due by conscience (quia nec natura debet). (D. 12, 6, 41.) 
On the other hand, the names of three far greater jurists, 
Papinian, Paul, and Ulpian, can be quoted on the opposite 
side. (D. 46,-3, 95, 4; D. 46, 2,,.1,1; D. 35, 2, 21, pr.; D. 3, 
5, 3,4.) The weight of authority, therefore, rests with the 
view that a puptilus contracts a natural obligation, when be 
acts without the sanction of his tutor. 
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TL. Minors (minores viginti quinque annis). 
The Roman law, which in its earlier stage left women all 
their lifetime either under potestas or tutela, was singularly 
indulgent to the male sex, and a boy sufficiently mature to 
be capable of marriage at once attained his legal majority. In 
the course of time the inconvenience of so vague a standard led 
to the fixing of fourteen years as at once the age of puberty and 
of legal majority. Before B.c. 183, a law (lex Plaetoria) was passed 
deciding that those who took fraudulent advantage of minors 
under twenty-five shguld be criminally punishable. (C. Th. 8, 
12,2.) This remedy was too severe to be of much practical use, 
and accordingly we find that the law was finally determined by 
the edict of the Pretor, who provided a remedy more suited 
to the necessities of the case. The intervention of the 
Preetor was guided and limited by a spirit of equity. It was 
his object to prevent minors being taken advantage of, while 
avoiding the equally great danger of nullifying their legal acts, 
and so depriving them of the benefits, as well as the snares, of 
contract. (D. 4, 4, 24,1.) We must start, therefore, with the 
proposition that, except in so far as the Prector interfered, a 
person above the age of puberty had full legal capacity for 
every species of contract. Moreover, if a minor chooses to 
have a curator, he could not bind himself without the consent 
of his curator; but if such consent was given, the contract 
could upon no pretext be upset. (C. 2, 22,3.) If, however, no 
curator was appointed, a minor could enter into any contract, 
and bind himself effectually, even as surety for another (D. 4, 
4, 7, 3), subject to this qualification, that if an undue advantage 
had been taken of his youth, or by his own imprudence, with- 
out the fault of the creditor, he had unwisely contracted an 
obligation, he could apply to the Preetor to have the transaction 
rescinded (restitutio in inteqrum). (D. 4, 4,49; D. 4, 4,7, 1.) It 
was not necessary that the creditor should have taken im the 
minor; it was enough if the minor by his own folly had 
contracted an obligation that would inflict upon him serious 
loss. (C. 2, 22, 5, pr.; C. 2, 22, 5, 1; D. 4, 4, 44.) In con- 
sidering this point, the Prator was not tied down to the 
event; the question was whether, having regard to the cir- 
cumstances at the time, the contract was an imprudent one, 
(D. 4, 4, 11, 4.) No relief was given when the minor had 
himself been guilty of fraud. (¢D. 4, 4, 9, 2.) If on attaining 
twenty-five a minor ratified any contract previously made 
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by him, the contract could not be called in question. (C. 2, 
46, 2.) 

IV. Spendthrifts (Prodigi). 

Spendthrifts interdicted from the management of their pro- 
perty are at the same time disabled from making contracts that 
would impair their estate. (D. 50, 17, 40.) 


Fourth—EXtTENSION OF INVESTITIVE FAcTS—AGENCY. 


A perfect type of agency implies three things—(1) that the 
authority of the agent is derived from the consent of the 
principal; (2) that the agent can neithc# sue nor be sued in 
respect of the contracts he makes for his principal; and (3) 
that the principal alone can sue or be sued. If A. acts for B. 
without B.'s knowledge or consent, he may make himself re- 
sponsible to B., but he is not an agent. If the agent alone 
can sue or be sued, there is no real agency. Thus in an 
ordinary mandate, if A. asks L. to buy the farm of C., and B. does 
buy it, A. cannot sue C. on the contract ; he can only compel B. 
to sue C., or rather compel b. to allow him to sue C. in B.’s name. 
In like manner C. eannot sue A. the principal, but must sue B., 
who has in turn an action against A. for indemnity. Again if 
either the agent or the principal may be sued, then the agent 
is personally responsible for the performance of the contract, 
and in effect is a surety. In order, therefore, to have true 
agency, it is necessary that the agent should act by the 
authority of the principal, that the agent should be entirely 
irresponsible, and the principal exclusively responsible. 

The early Roman law of Contracts was absvlutely destitute 
of the notion of agency. Two reasons may be assigned for 
this poverty. In the first place, the rule that everything 
acquired by a slave or son under potestas belonged to the 
paterfamilias, removed to a certain extent any urgent necessity 
for an elastic law of agency. But, in the second place, it must 
be remarked that the absence of agency characterises every 
department of the ancient law. We have seen that no agency 
was admissible in the formal modes of eonveying property 
(p. 178); we shall see that under the old forms of Civil Procedure 
(legis actiones) the principle was rigorously enfurced that one 
freeman could not represent another. In the law of Property, 
agency was admitted through the doctrine of possession; in 
the law of Procedure attorneys or procurators were admitted 
through the introduction of a more flexible form of proceeding 
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(Formule). The prohibition of agency is thus directly connected 
with the important distinction that runs throughout the whole 
Roman law,—the distinction between formal and non-formal. 
No agency was ever admitted in the Roman law in respect of 
any formal transaction; and where agency was introduced, it 
was by superseding the formal by a non-formal element. 

It is not difficult to understand how the idea of agency or 
representation should appear incongruous in respect of formal 
transactions. The old forms of mancipatio, cessio in jure, stipu- 
latio, legis actiones, were highly solemn and dramatic. They 
possessed in the eyes of the Romans a species of sacramental 
efficacy. How, then, could the benefit of one of these cere- 
monies be given to a person that had taken no part in them, 
had repeated none of the sacred words, nor performed a single 
act in the ceremony? We can easily understand how to an 
old Roman it was absolutely inconceivable that the duty or 
right acquired through the observance of the solemn forms of 
law could be transferred to a person taking no share in the 
performance. We have now to consider the steps by which 
the Roman law approached—it never reached—a true law of 
agency. 

I. To what extent did the old law provide, within the circle 
of the family, a substitute for agency ? 

For the present purpose no distinction exists between slaves, 
persons under the potestas, wives in manu, and free persons tn 
mancipio. To all alike the rule applies, that all rights they 
acquire (whether in rem or in personam) belong to the person in 
whose power they are. 


After setting forth the kinds of obligations that arise from contract, or as 
if from contract, we must note this—that we can acquire not only through 
ourselves personally, but through those persons that are in our fofestas 
[snanus or manctpium]; our slaves, for instance, or sons. But between 
those there is a distinction. What we acquire through our slaves becomes 
entirely ours; but what we acquire through our children zz ofestate, as 
the result of an obligation, must be divided after the fashion of the distinc- 
tion made by our constitution between the ownership and the usufruct of 
property ; so that of all the advantages coming to him from the action, the 
father may have the usufruct, while the ownership is reserved for the son. 
(It is understood, of course, that the father brings his action in accordance 
with the division made by our recent constitution.) (J. 3, 28, pr. ; G. 3, 163.) 


In the case of children under the pofestas, the disability in contracts, as it dows 
from, 80 it does not go beyond, the disability in property. To the extent to which a 
child is an independent proprietor, he can contract freely. 
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Whether it is for his master or for himself, or for his fellow-slave, or 
without naming any person, that a slave stipulates, what he acquires goes to 
his master. The same rule of law applies to children, too, in a father’s 
potestas, in the cases in which they can acquire. (J. 3, 17, 1.) 


Here there are two of the elements of agency, but the third 
1s wanting. The owner alone can sue, the slave cannot: 80 
far that agrees with the correct idea of agency. But the 
great difference between this case and agency is, that the 
acquisition takes effect by operation of law, without the 
knowledge or authority of the master, did even in opposition 
to his express command. (D. 45, 1, 62.) The slave is a 
conduit-pipe, not an agent; he is a mechanical medium for 
transinitting rights, not an authorised agent to contract them. 
The slave is regarded as the mere voice of his master. (D. 45. 

6 

1, 45, pr.) This relation has sometimes been explained by the 
terms “unity of person:” there is a unity of person between 
slave and master, father and son, such as to make the act of 
the slave or son the act of the master or father respectively. 
A more successful attempt at darkening counsel by words with- 
out understanding could scarcely be imagined. The word 
“person” has at least four distinct juridical meanings, and 
when we add to so equivocal a term the additional idea of 
“unity,” ambiguity attains a climax. We had better, therefore, 
be content to state the rule in plain and intelligible language, 
as it is stated in the passage from the Institutes. 

A slave belonging to Titius, under the false idea that he belonged to Gaius, made 
a stipulation for 10 aurci to be paid to Gaius. Neither Titius nor Gaius can sue for 
the money :—not Gaius, because he is not owner ; not Titius, because the stipulation 
has been made expressly for Gaius, to whom alone the promiser intended to bind him- 
self, (D. 45, 3, 30.) 

Stichus stipulates with Pamphilus, a freedman of his master Titius, for the usual 
services required from a freedman (operae liberturum). The stipulation is void, because 
these services can be due only to the patron himself. (D. 45, 3, 38.) 

Stichus being ill, is abandoned by his master. He recovers and stipulates for 


1 aureus from Cornelius. ‘This is void, for it does not accrue to his master, who has 
given him up; nor can it accrue to Stichus, who still continues a slave. (D. 45, 3, 36.) 


EXCEPTION.—But when some act is one of the points in a stipulation, 
then in any case the person of the stipulator is a point also. If, for 
instance, a slave stipulates that he shall be allowed to pass on foot or drive, 


1 The phrase, indeed, occurs in the Code (C, 6, 26, 11, Cum et natura pater et 
Jilius eadem esse persona pene intelligantur—For by nature father and son are under- 
stood to be, one may almost say, the samt person), but in a sense totally different. In 
that passage, it merely signifies that for certain purposes of substitution in Wills, 
father and son were to count as one person only. 
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then it is he only that ought not to be hindered from so doing, but not his 
master too. (J. 3, 17, 2.) 


A slave or jiliusfamilias stipulates for 10 auret or Pamphilus, “ whichever he 
chooses.” The choice is a fact, and must be made by the slave ; it cannot be made by 
the master. (D. 45, 1, 141, pr.) 


1. Separation of Bonitarian and Quiritarian ownership (nudum 
jus Quiritium.) 


But he that has the bare jus Quiritium in a slave, although he is his 
master, is yet understood to have less right over that property than he 
that has the usufruct, and than the possessor in good faith. For it is held, 
that what the slave acquires can in nocase go to him. So far is this carried 
that some think that even if the slave stipulates that a thing shall be given 
to him by name, or accepts a thing conveyed by manczpatio in his name, yet 
nothing is acquired for him. (G. 3, 166.) 


In this separation of the beneficial from the technical ownership, the slave acquired 
for the beneficial, not for the technical owner. The distinction itself, as we have seen, 
between the two kinds of ownership, was obsolete before the time of Justinian. 


2. Slave held in joint-ownership. 


It is certain that a slave held in joint-ownership acquires for each master 
according to his share. But to this there is an exception—when, namely, he 
acquires by stipulating for one by name; or by receiving what is conveyed 
by manctpatio for him alone, as when he stipulates thus, ‘Do you undertake 
that it shall be given to my master, Titius?” [or reccives a thing conveyed by 
manctpatio thus, “ This thing I assert to be the property ex gure Quiritium 
of my master, Lucius Titius, and let it be bought for him with this bronze 
and balance of bronze.”] (J. 3, 28, 3; G. 3, 167.) 

It is questioned whether the fact that an order comes in from one of his 
masters has the same effect as the addition of the name of one master. Our 
teachers think that what is acquired goes to him alone that gave the order, 
just as if the slave had stipulated for him alone by name, or had received a 
thing by wancépatio for him alone. The authorities of the opposing school, 
however, believe that the acquisitions go to both masters, just as if no one 
had come in to give an order. (G. 3, 167 A.) 

But if by order of one master the slave makes a stipulation, then he 
acquires for him alone that ordered him to do this, as has been said above. 
The case was formerly doubtful ; but it is perfectly clear after our decision, 
J. 3, 28, 3.) 

If a slave held in joint-ownership makes a stipulation, he acquires for 
each of his masters an amount proportioned to his share as master. But it 
he acted by the orders of one, or stipulated for one alone by name, then to 
that one alone what is acquired will go. And when a slave held in joint- 
ownership stipulates for something that one of his masters cannot acquire, 
it is acquired entire for the other,—as when the thing that he stipulates shall 
be given belongs to one master. (J. 3, 17, 3.) 


Stichus is a slave of Lucius Titius and Gaius Seius, Titius having one-third share, 
and Seius two-thirds, Stichus makes this stipulation, ‘Do you promise to give 
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12 aurei to Lucius Titius and Gaius Seius?” In virtue of this stipulation, Lucius 
Titius and Gaius Seius, being named, will each get 6 aurei. 

Stichus.—‘“ Do you promise to give 12 aurei to my masters?” In this case, as 
they are not named, Lucius Titius and Gaius Seius will take according to their shares 
—Titius 4 aurei and Seius 8. 

Stichus.— “Do you promise to give 12 auret to Lucius Titius and Gaius Seius, my 
masters?” Here, as tle masters are named, the additional words, ‘‘my masters,” are 
treated as surplusage, and the two masters will divide the 12 aurei equally between 
them. (D. 45, 3, 37.) 

Stichus isa slave of Julian and Cornelius. Julian allows Stichus a peculium. Out 
of that peculium Stichus gives a loan to Sempronius ; and by stipulation, Sempronius 
promises to repay the amount to Cornelius. Which is the stronger claim—that of Cor- 
nelius, who is named in the stipulation, or of Julian, whose money has becn lent 
out? Undoubtedly Cornclius cun sue on the stipulation ; but he will be repelled by 
the plea that his demand is against good conscience (exceptio doli mali), that he is 
taking advantage of a technical right to possess himself of money realty belonging to 
Julian. (D. 45, 3, 1, 2.) 

Pamphilus is a slave of Titius and Maevius. He makes the following stipulation : 
“Do you promise to give 10 aure/ to Titius within twenty days! If you do not pay 
that amount to Titius within the time, do you then promise 20 aurei to Maevius?” 
These are two stipulations, the first simple and unconditional ; the second conditional 
on the non-performance of the first. Thercfore Titius can sue for the 10 aurci as well 
as Maevius for the 20, after the time has elapsed. Tut Titius will be repelled by the 
caceptio doli mali, and Maevius alone will be permitted to sue. (D. 45, 3, 1, 6.) 

Stichus is a slave of Titius and Maevius, and stipulates thus :—‘' Do you promise 
to give Titius 10 aurci, or to give a farm to Maevius?” The rule is, that a stipula- 
tion is acquired for the master who is named, but here both are named in such a way 
as to make it impossible to determine which is entitled. The stipulation is therefore 
void for uncertainty. (D. 45, 3,10; J. 45, 3, 9, 1.) 

A slave belonging to two men stipulates for a right of way or other praedial ser- 
vitude, without mentioning the name of either master. One of the masters has land 
to which such right of way or other servitude can attach; the other has not. The 
right of way or other servitude is acquired for the first only. (D. 45, 2, 17.) 

Stichus belongs to Titius aud Maevius. Maevius is about to marry, and Stichus 
stipulates for a dowry (dvs). It accrues to Maevius alone. (D. 45, 3, 8.) 


3. Slave or freeman bona fide possessed: slave held in 
usufruct or use. 


What is acquired throuch freemen and slaves belonging to others, but in 
good faith in your possession, goes to you. But in two cases only,—when 
they acquire by their own toil, or by dealing with what is yours. (J. 3, 28, 
1; G. 3, 164.) 

What is acquired too through a slave in whom you have the usufruct or 
the use in like manner in those same two cases, goes to you. (J. 3, 28, 2; 
G. 3, 165.) 


Stichus, a slave having a peculium, falls into the possession of Maevius, who 
thinks himself the heir of Stichus’ master. Maevius gives a loan to Titius of a part 
of the peculium, and Stichus stipulates for repayment to Maevius. Gaius, the true 
heir, can, notwithstanding the stipulation, recover the money lent as his own property. 
(D. 45, 3, 1, 1.) Z 

A father died intestate, having in his power a son Titius and a daughter Titia. 
Titia thought nothing was left by her father. ‘Titius got possession of the 
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inheritance, including Arethusa, a slave-girl. Titius died, leaving an infant daughter, 
Her tutores sold the grandfather's inheritance, and by their order Arethusa stipulated 
with the purchaser for the price. Could Titia claim any part of the benefit of that 
stipulation, seeing that she was jointly entitled with the infant daughter of Titius to 
the slave? Although Arethusa was bona fide possessed by the infant daughter, still, 
says Paul, as the property of the grandfather was common to Titia and the daughter 
of Titius, the whole price cannot accrue to the infant daughter ; but it must be equally 


divided between her and Titia. (D. 45, 3, 20, 1.) 
Pamphilus, a slave of Titius, is stolen by Calpurnius. Pamphilus makes stipulations 


on behalf of Calpurnius. These are absolutely void. They cannot accrue for a thief. 
If, however, Pamphilus makes stipulations, not naming Calpurnius, Titius, as the owner 
of Pamphilus, will have a right to sue on them. (D. 45, 3, 14.) 

@ 


4. A slave belonging to a vacant inheritance. (Servus 
hereditatis jacentis). 


A slave in virtue of his master’s Jersona has the right of making a stipu- 
lation. Now an inheritance in most respects stands in the place of the 
deceased person. Therefore what a slave belonging to the inheritance 
stipulates for before the inheritance is entered on, he acquires for the 
inheritance ; and thus it is acquired also for him that afterwards becomes 
heir. (J. 3, 17, pr.) 


The point here settled in the affirmative by Justinian was disputed between the 
Proculians and Sabinians, The Proculians asserted that a stipulation made by a slave 
before the entry of the heir was void, because the heir was at the time a stranger. 
The Sabinians got over the difficulty by the fiction, that once an heir entered, he 
must be regarded as succeeding his ancestor at the moment of his death. The 
stipulation, to be valid, must be made on behalf of the “inheritance ”’ or the “ future 
heir ;’’ but if made for the person who afterwards became heir by name, the stipulation 
is void. (D. 45, 3, 16.) 

II. By the jus civile a master could not be bound by the pro- 
mises of his slave. “Our slaves can better our condition, but 
cannot make it worse.”? The result was that a slave could not 
make any contract for his master, involving reciprocal duties, 
as a sale or letting on hire. But he could stipulate or lend for 
his master. This was, however, a poor set-off to the fact that 
he could neither buy nor sell. 

The disabilities of the slave’s position were removed, partly 
by treating him as a principal having a capacity to contract 
(actto de peculto, actio tributoria), and partly by treating him as 
an agent to bind his master (actio quod jussu, actio de in rem 
verso). 


If, therefore, it was by the [father’s or] master’s orders that the business 
was transacted with the son or slave, the Przetor promises an action against 





1 Meltor conditio nostru per servos feri potest, detertor fieri non potest. (D. 50, 17, 
138.) 


AGENCY. 


the [father or] master for the entire sum. For he that contracts in such a 
case seems to look to the master’s credit. (J. 4,7, 13 G. 4, 70.) 

Again, the Prztor has set forth an action concerning the pecudium of 
slaves and of fil/ifamilias, and an action to try whether the plaintiff has 
made oath, and many others. (J. 4,6, 8.) 

The actio de peculio against a father or master has been framed by the 
Prztor, because, although by the contracts of children and slaves the 
parents and masters are not actually bound by the law, yet it would be only 
fair that they should be condemned to pay as far as the pecudium will go; 
for it is, so to speak, the patrimony of sons and daughters, and of slaves also. 
The Przetor too,when a man at his adversary’s demand has made oath that 
the debt which he demanded is due to him, mst rightfully gives him an 
action to try not whether the money is due him, but whether he has made 
oath that it is. (J. 4, 6, 10-11.) 

And further, an action has beet brought in concerning the fecu/tum, and 
concerning what has been applied for the master’s good (de feculio deque co 
guod in rem domint versum erit). Although, therefore, the business was 
transacted without the master’s wish, yet if anything has been applied for 
his good, for the whole of that he must answer; or if it has not been so 
applied, he must yet answer for it so far as the feculium allows. The 
term, “applied for the master’s good,” is understood to include all that a 
slave necessarily expends for his good,—as when he borrows money and 
then pays creditors, or props up falling buildings, or buys corn for the house- 
hold, or even purchases a farm or an: other necessary. Therefore, if of (say) 
10 auret that your slave has received on loam from Titius he has paid five 
to a creditor of yours, and has spent the remaining five in any way he 
pleased, then for the first five you must be condemned in the entire amount ; 
for the rest, only so far as the Zecu/ium will go. Hence it is plain that if the 
whole 10 auvez had been applied for your good, Titins could recover the 
whole 10 ayrez. For although the action concerning the fecul/ium and con- 
cerning what has been applied for the master’s good is but one action, yet 
it has two clauses of condemnation. The judex, therefore, before whom the 
action is brought, usually first looks narrowly whether the money has been 
applied for the master’s good, and passes on to value the fecw/zum only after 
it is understood that nothing was applied for the master’s good, or, at any 
rate, not the whole. (j. 4, 7,4; G. 4, 73—as restored.) 

Lastly, our attention must be called to this, that when it is by the orders 
of a father or master that a contract has been made, and when the proceeds 
have been applied for his good, then a condictio may be brought directly 
against the father or master, just as if the business had been transacted with 


the principal in person. (J. 4, 7, 8.) 


In the actions de peculio and tributoria the slave is not really 
agent—he is principal ; and the master may be regarded as a 
trustee for creditors to the extent of the peculium, The master 
can hardly be considered a principal, when even if he has 
actually forbidden a contract he can still be sucd to the extent 
of the peculium, (D. 15, 1, 29, 1.) 

1. Actio quod jussu. 
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Titius, who has # usufruct of Stichaa, commands him to buy a house from Sem- 
pronius. Stichus does so. Titius and Sempronius can respectively sue each other on 
the contract of sale, The same result would follow if Titius were a bona fide posses- 
sor only of Stichus. (D. 15, 4, 1, 8.) 

‘Stichus belongs to Titius and Gaius. They request him to enter partnership 
with another. That person can sue either Titius or Gaius for the whole debts due by 
Stichus to the firm. (D. 15, 4, 5, 1.) 

Ratification, after the contract, by the master, had the same effect as a previous 
command. (D. 15, 4, 1, 6.) 


2. Actio de in rem verso.—The action guod jussu is the equiva- 
lent of mandate; the action de in rem verso is the equivalent of 
the actio negotiorum gestorum. It, therefore, lies whenever the 
slave, aun unauthorised agent, has acted in effect for the benefit of 
his master’s property. (D. 15, 3, 3,2.) It includes all neces- 
sary or beneficial] expenditure, such as cultivating the master’s 
land, repairing his house, elothing or buying slaves, paying the 
master’s debts. (Paul, Sent. 2,9,1.) The ratification of the 
master is not necessary ; it is enough if the slave intended to 
bind his master. 


A jfiliusfamilias defends an action brought against his father in his absence, and is 
condemned in costs. The father may be sued for the costs. (D. 15, 3, 10, 1.) 

A slave or a filiusfamilias takes money to buy himself food and clothes, not ex- 
ceeding the allowance made him by his master. Such money is considered as having 
been spent for the benefit of the master or father. (D. 15, 8, 3, 3.) 

A sum borrowed by a slave to clear off a debt of his own is not considered to be 
in rem verso, although the master is thereby relieved from the action de pec ulio. The 
reason is that here the slave intends to bind himself, not his master. (D. 15, 3, 11.) 

Stichus borrows money from Titius and lends it to Gaius. If the transaction was 

not done for the slave's peculium, his master must either pay Titius, of transfer to 
Titius his right of action against Gaius. (I). 15, 3, 3, 5.) 

A slave purchases for his mastcr slaves who, he thinks, are required, but are not. 
The master may be required to take them at valuation, but not to give the price 
agreed upon. (D.15, 3, 5, pr.) 

A slave borrows money to repair his master’s house. Before the master returns, 
the house is burned down. The master must repay the money, although in the event 
he got no benefit from the expenditure. Jt is cnough if the expenditure was calculated 
to benefit him, and was actually incurred for that purpose. (D. 15, 3, 3, 8.) 

A slave ornamented his master’s house with frescoes without his order. His 
master on returning from abroad refuses to pay for them. The master cannot be 
compelled to pay, but the creditor may take away the frescoes, if he can do so without 
injuring the house. (D. 15, 3, 3, 4.) 

Titius gave his slave Pamphilus a small farm to cultivate, and some oxen to stock 
it. These oxen proved unsuitable, and Titius ordered Pamphilus to sell them and 
buy new ones. The new ones were 5 aurei dearer. Pamphilus never paid the money, 
but soon wasted all his capital. The seller had an action against Titius de peculio for 
what remained after the debts of the master were paid ; but could he sue him de in 
rem verso? Alfenus answers, the oxen are indeed obtained on the master’s account, 
but he must be credited with payment of so nrich as was got for the first oxen: be- 
cause tu the extent of their value he gains nothing by the new purchase. But he is 
liable for the additional 5 aurei. (D. 15, 8, 16.) 


AGENCY. 


The slave or son, in cases where the actio guod jussu or actio 

de in rem verso lies, is truly an agent; he acts either with 
express authority, or by an authority implied by law; he is 
irresponsible, and the master or father alone can sue or be sued 
on the contracts, 
_ UL The next step takes us out of the family. In two 
instances a sort of agency was recognised in the case of free- 
men, as well as of slaves and filtifamilias. These instances are 
found where the necessity of a law of agency was most acutely 
felt, namely, in commerce. e 

1, The master of a ship (magister navis) (whether a freeman 
or slave) was an agent to bind the owner (ezercitor), 


On the same principle the Praetor has framed two other actions for the 
entire amount, one called exercitorda, the other ¢ustitorta. The exercitoria 
may be brought when a man has set his [son or] slave over a ship as master, 
and when some contract has been made with him relating to the business 
over which he has been set. [For since that business seems to be contracted 
by the wish of the father or master, the Praetor thought it altogether fair to 
give an action for the entire amount. Nay, even although it is an outsider 
that one sets over his ship as master, ana whether a slave or a freeman, yct 
that Preetorian action is duly given against him.] The action is called 
cvercitoria, because erercitor is the name for him to whom the daily profits 
of a ship belong. (J. 4, 7,2; G. 4, 71.) 


The cxercitor need not be owner of the vessel ; he may be acharterer. (D. 14,1, 
1,15.) The magister or shipmaster is the person placed in command of the vessel. 
(D. 14, 1, 1, 1.) 

For what contracts is the owner bound? In other words, to 
what extent does the authority of the captain to contract for 
the owner extend? He may make generally contracts relating 
to the ship, its seaworthiness and freight. (D. 14, 1, 1, @) 
Sometimes the authority of the captain was defined by the 
terms of his orders. Thus, if he has authority only to exact 
the fares and freight, he cannot let out the vessel on hire ; 
so, vice versa, if he has authority to let the vessel simply, he 
cannot exact payment of the fares and freight. He may be 
ordered to take only passengers, in which case he cannot 
take goods; or only goods, in which case he kas no authority 
to take passengers. (D. 14,1, 1, 12.) 

Lucius Titius made Stichus captain of his ship. Stichus borrowed money, stating 
in the written acknowledgment of debt that the money was required to repair the 
ship. Can the lender recover his money from Titius without proof that the money 
was actually employed for the purpose alleged? Africanus says yes, if the vessel 


required to be repaired. To require the lender to see the repairs executed, would be 
asking him to do the work of the owner. It must be observed, however. that tha 
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owner cannot be liable for a sum considerably exceeding what is necessary for repair. 
(D. 14, 1, 7, pr.) 

A captain borrowed money for necessary repairs, but spent the money without 
doing anything for his vessel. Is the owner liable for the money borrowed? If the 
captain obtained the loan on the understanding that the money was to be applied to 
repair the ship, and afterwards, changing his mind, used it for a different purpose, the 
owner is liable. If, however, the captain from the first intended to embezzle the 
money, and there was no express agreement that the money should be applied for the 
ship, the owner ia not liable. (D. 14, 1, 1, 9.) 

If there is more than one owner, each is liable to creditors for the whole debts 


contracted by the captain (D. 14, 1, 1, 25), irrespective of his share. (D. 14, 1, 3.) 


The actio erercitoria fails to come up to the perfect idea of 
agency, in two respects ; (1) the creditors of the magister may 
sue him or the ezercitor in their option. (D. 14, 1, 1, 17.) 
Thus the agent is not irresponsible. 

Titius has a slave, Stichua, who is exercitor of a ship. Stichus appoints Maevius 


captain. (Gaius lends money to Maevius. Gaius can sue Maevius for the amount. 
The effect is that the captain is to the creditor a surety forthe owner. (D. 14, 1, 5,1.) 


(2) The erercitor cannot sue the debtors of the shipmaster, 
but, as in the case of mandate, has no direct remedy except 
against his own agent. To tlis rule there was but one excep- 
tion. To encourage the transport of grain, the owners of 
vessels engaged in importing grain were allowed by the Pretor, 
in the exercise of his extraordinary jurisdiction, to sue the 
debtors of their captains. (D. 14, 1, 1, 18.) 

2. An tatitor was an agent to bind his principal. 


The actia tnstitorta may be brought when a man has set his slave overa 
shop, or over a business of any sort as manager, and when some contract 
has been made with him relating to the business over which he has been set. 
It is called fastitorta, because persons set over businesses are called znstt- 
fores. Those two actions, however (¢av7crforta and znstiforia), are duly given 
by the Pritor, even if it is a freeman or another’s slave that is set over the 
shop or business cf any sort; of course because in that case too the same 
principle of equity came in. (J. 4, 7, 2; G. 4, 71.) 

If aman is hable to an actio exverciforia or instrtoria, it is held that a 
condictio can be brought against him directly; beeause the contract is 
understood to have been made by his orders. (J. 4, 7, 8.) 


The term tnetitor, it is to be remarked, does not correspond to erercitor, but to 
magister navis. In the actio exercituria the exercitur is the principal ; but in this case 
the institor is the agent. 

It was not necessary that the agent should be in a shop (D. 
14, 3, 4): hawkers or pedlars were institores (D. 14, 3, 4, 5); and, 
generally speaking, any person was an institor who was employed 
to buy and sell. (D. 14, 3,3.) Also persons in charge of mules 
might be tnstiores. (D. 14, 3, 5,5.) To that may be added a 
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concierge (insularius). (D. 14, 3, 5,1.) A person employed in 
lending out money, or in managing sales or letting of land, 
is an institor. (D. 14, 3, 5, 2.) 


A shopkeeper sends his slave abroad to buy stock for him. The slave is an institor. 
(D. 14, 3, 5, 7.) 

A baker was accustomed to send his slave to a certain locality to sell his bread. 
The slave, getting payment in advance, embezzled the money. As he was authorised 
to receive payment, he is an institor for the purpose of discharging the customer. 
(D. 14, 8, 5, 9.) 

A fuller, going from home, left one of his men in charge. This man received some 
clothes, and ran away with them. Was the fuller respoysible ? Not if the man was 
left as a procurator ; but he was, if the man was left as an institor in charge of the 
business. If the fuller had himself told the customers to trust his workmen, then he is 
directly responsible on the contract of hire. (D. 14, 8, 5, 10.) 

A steward or bailiff (villicus) was not regarded as inatitor, because his duty was 
simply to take in the crops, not to buy and sell. But if he, as part of his duty, also 
buys and sells, he is treated as agent (exemplo institoriae actionis) for his master. 
(D. 14, 3, 16.) 


To what extent was the principal (dominus) responsible for 
the contracts of his institor? Clearly, only when the contract 
was within the scope of the business entrusted to him. Thus 
if a person is employed only to buy, he cannot sell; if only to 
sell, he cannot buy. (D. 14, 3, 5, 12.) 


Titius assigned to his slave Stichus a sum of money to deal in animals. Titius is 
responsible not only by the actio institoria, but for the stipulations of double penalty, 
and also for all flaws in the things suld. (D. 14, 3, 17, pr.) 

Stichus sold oil for his master, and took a gold ring in earnest of the bargain. The 
ring was not returned after the sale was completed. The master can be sued for the 
ring, unless the slave was forbidden to sell on credit, and so had no right to give 


credit and take earnest. (D. 14, 3, 5, 15.) 
A slave in a shop, not forbidden to borrow money, did so to buy stock and pay 
the rent of the shop. The lender can recover the money from his master. (D. 14, 


3, 5, 13.) 
A slave empowered only to lend money becomes surety for another's debt. This 
contract does not bind his master. (D. 14, 3, 19, 3.) 


Of several principals, each is liable for the whole debts of the institor ; they have, 
however, as against one another, the rights of partners, (D. 14, 3, 13, 2.) 


The tnstitor has some, but not all the marks of a real agent. 
He is one in so far as he must have the authority of his principal. 
Hence a notice in plain characters forbidding contracts to be 
made with the manager of a shop, completely exonerated the 
owner of the shop. (D. 14, 3,11, 2.) If the notice was legible 
and in a place where people generally saw it, creditora could 
not plead that they were unaware of it. (D. 14, 3, 11, 3.) 
But, in the second place, was the institor himself irrespon- 
sible? He could be sued (D. 14, 3, 7, 1), and could also 
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ane. This so far answers the last question, Was the principal 
directly responsible? That he should be directly sued for the 
debts of his institor, was the express object of the Preetorian 
intervention. Could he sue the debtors of his institor? If his 
slave were the institor, there was no difficulty. If anyone 
else were institor, the principal could compel him to transfer 
his action against the debtors. (D. 14, 3, 1.) Marcellus, how- 
ever, said that when a principal could not avoid loss unless by 
direct action against the debtor, such action would be allowed. 


(D. 14, 3, 2.) é 

These two actions (erercitoria and institoria) seem at first to 
have been introduced for the benefit of masters of slaves. The 
advantage of them was to make the slave in certain cases an 
implied agent, where it would have been impossible to prove 
that the contract was specially authorised (quod jussu) by the 
master. The master was bound to pay the whole debt, and 
could not escape by surrendering merely the peculium. Never- 
theless, it often happened that in the same circumstances one 
of several actions might be available to a slave’s creditors. 


No doubt a man that has contracted by the master’s orders, to whom, 
therefore, the acto exerciloria or tustitoréa is open, may also bring an action 
de peculio deque coin vem domint verso, But it would be the height of folly 
to pass by an action in which he can with the greatest case obtain the entire 
sum due under the contract, and to reduce hims«lf to the hardship of having 
to prove that the money has been applied for the master’s good, or that the 
slave has a fecu/wm, and that too so large that he can have the entire sum 
paid him, A man, too, that has the act/o triéutoria open to him, can equally 
well bring an action de feculto deque coin rem verso ; and sometimes, certainly, 
it is for his advantage to do so, sometimes to bring the actia iributoria. To 
bring the latter may be advantageous, because in it the master is not pre- 
ferred ; that is, what is due to him is not deducted, but he is in the same 
legal position as the rest of the creditors; whereas in the action de peculio 
what is due to the master is first deducted, and the remainder is what the 
master is condemned to pay the creditor. It may be an advantage, again, 
to bring the actio de peculrv, because in this action the whole peculium is 
taken into account; whereas in the /éuforga that part only is reckoned 
that is employed in the business. Now a man may very well employ in 
the business a third perhaps of the fecu/fum, or a fourth, or even a mere 
trifle, and have the greater part in lands or bondmen, or money out at in- 
terest. According to the advantage to be gained, therefore, each ought to 
choose either this action or that; and undoubtedly if a man can prove 
that the money has been applied for the master’s good, he ought to bring 
the action de tn rem verso, All we have said of slave and master must 
be understood also of the son and daughter, grandson or granddaughter, 
and the father or grandfather in whose Zofestas they are. (J. 4, 7, 5-6: 


G. 4, 74.) 


AGENCY. 


IV. It thus appears, that while slaves or children under 
potestas might be agents to burden their masters or fathers 
with duties, in two cases only could freemen become partially 
agents. The master of a ship and the manager of a shop were 
agents to the extent that the persons with whom they made 
contracts could sue their principals directly ; but their agency 
went no further. We find that in a very small number of 
cases an action was given agaiust a principal after the analogy 
of the actio tnstitoria. 


Titius, desirous of borrowing money from Sempronius® sends Maevius, who receives 
the money, and promises by stipulation to return it. In this case Sempronius may 
sue Titius, even if Maevius is solvent. (D. 14, 3, 9, pr.) 

A. has lent money to B.'s agent (procurator) to pay off a creditor of B., or to release 
a pledge belonging to B. An actio negotiorum gestorum lies against B. at the instance 
of A.; and A. cannot sue B.'s procurator. (D. 3, 5, 6, 1.) 

A.’s agent (procurator) appoints an institur. The actio institoria lics ayainst A. 
(D. 14, 3, 5, 18.) 

Domitian has given a mandate to Demetrian to accept a loan from Titius. ‘Titius 
can sue Domitian on the loan as if Demetrian were an inatitur. 

A procurator has, by order of the owner, sold a house, and given the usual promise 
against eviction. The buyer can sue the owner, after the analogy of the actiu insti- 
toria, and so a utilis actio is given to the owner against the buyer. (D. 19, J, 13, 25.) 
Nevertheless the procurator can be sued by the buyer if he pleases. (D. 3, 3, 67.) 


These examples show that under the pressure of commercial 
wants, the Roman law was gradually pushing towards the full 
recognition of agency in contracts, and the question arises, 
Did the Roman law ever come nearer to a true doctrine of 
agency than in the actiones erercitoria and tustitoria? These 
actions fall short of true agency: (1) in respect that they do 
not exonerate the agent from liability; and (2) that although 
they allow the principal to be sued directly, they do not enable 
him to sue directly the persons contracting with his agent. 
Nevertheless it would appear that this was the nearest ap- 
proach made by the Romans to a law of agency. 


Savigny contends, that while the old law of non-representation was maintained in 
regard to the formal contract of stipulatio, yet that in the later Roman law agency 
was universally allowed in the non-formal contracts. This view has been vigorously 
disputed by the German authorities that have followed Savigny, and indeed appears 
to be merely an example of overstrained ingenuity on the part of that distinguished 
author. The passage upon which Savigny rests is as follows! :—‘ Things may be 
acquired according to either the jus civile or the jus naturale. In the former case we 


' Ea quae civiliter adquiruntur, per eos qui in potestate nostra sunt adquirimus, 
veluti stipulationem ; quod naturaliter adquiritur, sicutt eat posscesiv, per 4 
volentibus nobis possidere adquirimus. 
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acquire them through persons in our potestas, as by stipulation ; in the latter, as in 
the case of possession, through possession by anyone at our wish.” (D. 41, 1, 53.) 

At the first blush this passage bears out Savigny’s proposition to the utmost extent 
he can desire ; but a fair consideration of the passage and context shows that the 
author (Modestinus) had in his eye the law of property, and not of contract. (1.) 
This passage occurs under the heading, ‘Concerning the Acquisition of Property,” 
not under Contract. (2.) In interpreting such passages it is safer to narrow the 
extent of the proposition to the examples cited, rather than to expand the examples 
to the breadth of the proposition, (3.) There is a perfectly satisfactory explanation 
of the text. It hus been suggested that Modestinus wrote mancipatio, and not 
stipulatio, as the example of acquisition by the jus civile. If so, the passage would be 
quite exact and pertinent in respect of the law of property. When, however, the 
Digest was composed, the mdncipatio no longer existed, and the only example of civil 
acquisition that Tribonian could insert was stzpulatio. This would explain how one 
of the examples is taken from the law of contract, and the other from the law of pro- 
perty. (4.) There are passages in which it is expressly laid down that “ possession ” 
is the only cave where an acquisition may be made by a free person. ‘‘ Possession, ” 
it is kaid by Diocletian and Maximian, “is the only exception tu the undoubted rule 
of law, that nothing can be acquired through a free person not subjected to another's 
power.” (C. 4, 27,1.) The passages (1). 44, 7,11; D. 50, 17, 73, 4) may also be 
looked to, (5.) If the Roman Jaw had really attained to a true conception of 
agency, the fact must have been patent in many texts. Agency is one of the com- 
monest instances of contract, and there must have been numcrous passages illustrating 
different phases of the disputes that arise respecting ugency, if agency had ever been 
universally recognised, 

Savipny thinks that the notion of agency made its way into the Roman law through 
the consensual clement in the non-formal contracts. Thus all the consensual con- 
tracts could be made by messenger (nuntius), (D. 18, 1,1, 23 D. 2, 14, 2, pr. 3 D. 
29,2, 25, 4; 1.13, 6,14, 3.) Savigny observes that it is difficult, if not impossible, 
to distinguish between a “ messenger" in these cases and a true agent. Suppose I 
bargain with a horsedealer, and refuse his price, but afterwards, when he has gone 
away, send a messenger to say that L agree to the price, it is obvious that I, and not 
the messenger, will be able to sue the horsedealer for the horse. Suppose, again, I 
kend a person to buy a particular horse, telling him not to go beyond a certain price, 
id that person un agent or a messenger? The auswer to Navigny is, that although, 
upon particular states of fact, a doubt may arise whether a person is an agent, yet 
that there is a broad distinction between a messenger (nuntius) aud an agent. A 
messenger, like a letter, is simply a medium of communication ; he exerces no 
judganent of his own, but merely repeats what is told bim. An avent, on the other 
hand, acts on his own judgment, of course within the limits of his instructions, These 
instructions may be minute and precise, leaving little to the exercise of the agent’s 
judgment, but unless they do away with the necessity of his exercising his judgment 
altogether, the uxent is distinguishable from a mere messenger. This distinction ig 
clearly stated ina teat much relicd on by Savigny. “ Although it is through a free 
person that I have made this constitutum with you, the fact that we are acquiring 
through a free person will be no hindrance ; because he scems in this case to be 
acting only asa servant.”? (D. 13, 5,15.) This passage clearly shows that in the 


1 Excepta posscssionss causa, per lilcram personam quae allerius jure non est subdita, 
nthil adquiri posse, indubitati juris est. 

3 Be licet libera persona sit, per quem tibi constitui, non erit impedimentum quod 
per liberam personam adquirimus ; guia ministerium tantummodo hoc casu praestare 
videlur. 
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Roman law a distinction, not to be got over by any ingenious refinement, was drawn 
between the mere messenger and the true agent. 


The different fate of the law of agency in property aud 
contract is worthy of remark. Agency made its way into the 
law of property through “ possession,” and it found its way into 
possession from the necessity of allowing a possessor to retain 
by another, as by a tenant. If one could keep possession by a 
tenant as agent, so one could acquiré possession by the same 
means. Thus it was that possession, aud through it property, 
could be acquired or lost by an agent. 

The history of the law of contract was widely different. The 
law of agency was created by the Prastor through the expan- 
sion of a principle of the jus civile. Slaves and sons could 
acquire for their masters or fathers according to the jus civile, 
and by enabling them to bind their masters or fathers, the 
Preetor established a law of agency that was probably found to 
meet nearly all the necessities of the case. In accordance with 
the unfailing tradition of Pretorian innovation, the law of 
agency never advanced far beyond the original lines, Free- 
men were allowed as agents in respect of the act/ones exercitoria 
and institoria, but beyond that the Prator did not go. Ilis 
measures seem to have been sufficient for the public wants, 
and Justinian found no occasion to introduce one of those 
glittering generalisations of which he was so fond, and by a 
stroke of the pen convert the contract of mandate into a true 
agency. In respect, therefore, of agency, the Roman law falls 
conspicuously short of the systems of law prevailing in modern 
Europe. 


Fifth—CASES ANALOGOUS TO AGENCY. 


We have now to consider the effect of an agreement by A 
that B. shall receive from. or pay something to C., when A, has 
no authority from C. to make such a bargain. 


Further, a stipulation is void if we stipulate that something shall be given 
to a man to whose power we are not subjected. And hence the question has 
been raised, how far a stipulation is valid in which a man stipulates that 
something shall be given to himself and another to whose power he is not 
subjected. Our teachers think that it is binding in every point, and that 
the entire sum is due to the stipulator alone, just as if he had not added the 
name of an outsider. But the authorities of the opposing school hold that 
half only is due him, and that as regards the stranger’s portion the stipula- 
tion is void. They cite the paralleb case of a legacy left to two persons 
per damnationem. 1n that case, if one is wanting, his share is not sought 
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for his co-legatee, but remains in the inheritance as not being due. Clearly 
this is a like case. (G. 3, 103, as restored.) ; 

If a man undertakes that another shall give or do anything—as, for in- 
stance, that Titius will give 5 eurei—he comes under no obligation. But 
he does if he undertakes that he will get Titius to give them. (J. 3, 19, 3.) 

If a man stipulates for a person to whose power he is not subjected, it is 
in vain. Clearly, however, payment can be bestowed even on an outside 
person ; as when a man stipulates thus :—“ Do you undertake to give me or 
Seius ?” so that the stipulator acquires an obligation. To Seius, however, 
payment may rightly be made, even against his will, so that the debtor 
comes to be actually freed at law ; but the other creditor will have against 
Seius an adio mandat?. But if a man has stipulated that 10 aurez shall be 
given to himself and anotfer to whose power he is not subjected, the stipu- 
lation will indeed be valid ; but whether the whole sum that was brought 
into the stipulation is due, or only half, has been doubted. It is now held, 
however, that not more than half is acquired for him. If, again, you have 
stipulated for a person subjected to your power, you acquire for yourself; 
because your voice is as your son’s, just as your son’s is as yours in those 
things that can be acquired for you. (J. 3, 19, 4.) 

No one, as has been said above, can stipulate for another. For obliga- 
tions of this sort came in to enable each man to acquire for himself what he 
had an interest in. But if the thing is to be given to another, the stipulator 
has no interest. Evidently, then, if one wishes to do this, it will be well for 
him to stipulate for a penalty ; for then, unless all is done that the terms of 
the stipulation include, the stipulation begins to be binding for a penalty, 
even though it is to be paid to a man that has no interest. For when one 
stipulates for a penalty, no investigation of his interest is made, but all that 
is asked is what is the amount set down in the condition of the stipulation. 
If, then, aman stipulates that something shall be given to Titius, it is in vain. 
But if he adds a penalty, “ Unless you give it, do you undertake to give so 
many avret f” then the stipulation begins to be binding. If, however, a man 
stipulates for another when he himself has an interest, it is held that the 
supulationis valid. For if he that began to administer the affairs of a pup/l/us 
as ¢ufor, retires in favour of his fellow-/z/or, and stipulates that the property of 
the pupedlus shall be safe,—then, since it is the stipulator’s interest that what 
he has stipulated for should be done (since he would himself have been under 
obligation to the pufri/us if he managed affairs 111), the obligation binds 
him. If therefore a man stipulates that something shall be given to his 
procurator, the stipulation will come into force. And so, too, if he stipulates 
for his creditor, when he himself has an interest—to avoid bringing a penalty 
into play, for instance, or having his lands given in pledge sold off—the 
stipulation is valid. Conversely, he that has promised that another will 
do something, seems not to be liable unless he has himself promised to pay 
a penalty. (J. 3, 19, 19-21.) 

I buy a farm for myself and Titius. The addition of Titius is treated as sur- 
plusage, and I am entitled to the whole farm. (D. 18, 1, 64.) 

Seius stipulates for a farm to be given to himself or Titius. The farm is delivered 
to Titius. Seius has still an action to obtain a promise against eviction, and he can 
recover the farm from Titius by actio mandat But if Seius’ intention was to make a 
wift of the farm to Titius, the promiser is released by delivery to Titius. (D. 45,1, 131, 1.) 
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Titius and Maevius jointly owe a sum to Gaius. At the request of Maevius, 
Gaius agrees to release both Titius and himself. Afterwards Maevius dies, and 
Titius becomes his heir. Titius cannot, even if he afterwards becomes heir to 
Maevius, claim the benefit of the release, PeCn ure. the agreement was not made for 
him. (D. 2, 14, 17, 4.) 

‘Do you promise for yourself and Titius your heir to pay 10 aurei?'” Titius is one 
of two heirs. He is not obliged to pay the whole, for his name is treated as surplusage. 
(D. 45, 1, 56, 1.) 

A. stipulates that a usufruct of a farm shall be given to himself and his heir, The 
heir can claim the usufruct by an action on the stipulation. (D. 45, 1, 38, 12.) 

A. stipulates that neither B. (the promiser) nor his heir Scius shall hinder him in 
using a certain right of way. This binds not only Seius but his coheirs. (D. 45, 
1, 131, pr.) 

Sempronius is surety for Galbus for 100 auret. Galbus makes a verbal agreement 
with the creditor to release Sempronius. Can Sempronius plead that agreement if he 
is sued by the creditor? Paul says yes. (D. 2,14, 27, 1.) Suppose Galbus had 
obtained a release for himself, without mentioning Sempronius. Unless there was a 
special exemption, Sempronius is released also, because otherwise, if he paid, he could 
compel Galbus to repay him, who would thus be no better for his release. (D. 2, 
14, 22.) 

A tutor agrees with a creditor of his pupillus that the creditor shall waive a right 
of action against the pupildus. This gives the pupillus a good defence, if an action is 
brought. (D. 2, 14, 15.) 

Titius promises a dos to Cornelia, daughter of his jiliusfamilias Gaius. After- 
wards by verbal agreement he obtained a release for himself and also for Gaius. This 
is valid for Gaius, because the agreement was made for him in his capacity of heir to 
Titius. (D. 2, 14, 33.) 

Maevius has agreed by stipulation to build a house for Julius. Maevius hires 
Titius to build the house for Julius. This is valid, because Maevius had an interest 
under contract in the execution of the work. (D. 45, 1, 38, 21.) 

Gaius has promised to Titius, under a penalty, the farm of Maevius. Gaius stipu- 
lates with Maevius to deliver it to Titius. This is valid. (D. 45, 1, 38, 21.) 

The daughter of Titius died in marriage, and Titius agreed with her husband as 
follows :—One-half of the dowry to remain with him as a provision for the son of the 
marriage ; the other half to go to the grandson of Titius, if he were alive, otherwine 
to Julian. Titius can sue the husband for damages for not giving the half to Julian. 
(C. 8, 39, 3.) 

A. makes a gift to B. of a house for ten years, and B. accepts it on tle understanding 
that at the end of the period he will give ittoC. At first C. had no right to sue, as 
he was not a party to the contract ; but some time before a.D. 290 a utilis actio was 
given to C. to recover the property from B. (C. 8, 55, 3.) 

A. deposits property witb B., and B. undertakes to give it to C. on his return. 
C. had a utilis actio depositi. (a.D. 293.) 

Titius lends money of his own on account of Maevius as and for the money of 
Maevius. Maevius is wholly ignorant of the transaction. Maevius, nevertheless, can 
recover the money by condictio. (D. 12,1, 9, 8.) 

Chrysogonus, a slave-steward of Flavius Candidus, wrote in the presence of his 
master, who signed the writing and added his mark, that he had received from Julius- 
Zosas, agent for the absent Julius Quintilianus, a loan of 1000 denarii. Zosas, a freed- 
man of Quintilian, and acting for him in his absence, stipulated for the return of the 
loan to Quintilian or his heirs before the kalends of next November; Candidus 
promised. Julius Zosas also stipulated, in the event of non-payment, for interest— 
naming 8 denarii. Candidus promised, ahd subscribed his name. In this case the 
contract was void, because the stipulation was made by Zosas for repayment to Quin- 
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TRANSVESTITIVE FACTS (Nov4z7/0). 

In contract, the transvestitive facts present a certain degree 
of complication. There may be a change in the person of the 
creditor, or in the person of the debtor, or in the nature of the 
obligation. Suppose A. owes B. 10 auret as the price of a horse. 
If now B. transfers to C. his right to the 10 aure’, we have a 
change in one of the elements, the two others remaining 
constant. The creditor is changed, but the debtor and the 
debt remain the same. That is one kind of transvestitive 
fact. If, again, A. induces B. to accept D. as his debtor by 
stipulation instead of himscH, we have another kind of change. 
A new debtor is substituted, and in substituting him the debt 
is turned into a stipulation from a sale, In this case the 
person of the creditor alone remains constant. Lastly, both 
B. and A. may remain, but the nature of the obligation may be 
altered; as if B. stipulates with A, for the 10) wurei, and so 
inerges the contract of sale in the stipulation. 

These three kinds of transvestitive facts are thus named. 
The substitution of a new creditor is by cvssio nominwn vel 
actionwm, The second change has no other name than noeratio 
(D. 4, 4, 27,5): but the substitution of a new debtor has the 


ppecHic nume of CUPLONUSSLO oe te = 


First—SUBSTITUTION OF NEW CREDITOR 
nomunon vel actionum.) 


DEFINITION, 


The object of a substitution of a new creditor was, as far 
as possible, to turn mere debts, as well as property, into 
marketable commodities that could be bought and sold. The 
Roman law favoured this increase in the value of rights arising 
trom contract, allowing a similur latitude in the trauster of a 


NOVATIO. 


mere action in rem (C. 4, 39, 9), and also of a sum due by way 
of legacy. (C. 6, 37, 18.) 


RIGHTS AND DUTIES: 
A. Dutiés of Old Creditor to New Creditor. 


1. In the absence of express agreement, a person selling a 
right tn personam (nomen) must transfer all his subsidiary and 
accessory rights against the debtor. (D. 18, 4, 23, pr.) 

A filiusfamilias owes a sum to Titius. Titius transfgs his richt to Gaius. Titius 
must also transfer his action avainst the paterfumilias. (D. 18, 4, 14, pr.) 

A vendor of a nomen must transfer all mortgages, even those acquired after the 
date of the sale. (D. 18, 4, 6.) 

2. In the absence of express agreement, a vendor of a nomen 
does not warrant the solvency of the debtor, but only that the 
sum alleged to be due is really due. (D. 18, 4, 4.) 

B. Duties of Debtor to New Creditor. 

1. The new creditor, after giving notice of the transfer to 
the debtor, can, and the old creditor cannot, suc the debtor. If, 
however, notice has not been given, the debtor must pay at the 
sult of the old creditor, but the old creditor in that case must 
transfer what he gains to the new creditor. (C. 8, 17, 4; C. 
8, 42, 3.) 

2. The debtor can avail himself as against the new creditor 
of all the defences he had against the old creditor. 


TTRANSVESTITIVE FACTS. 
1. The Mode of Transfer. 


Obligations, no matter how contracted, do not admit of any form of 
transfer. If 1 wish what is due to me to become due to you, I cannot 
bring it about in any of the ways by which corporeal things are tran >ferred 
to another. But it is nece-sary that by my orders you should stipulate with 
him ; and the result is that he is freed from liability to me, and at once 
becomes liable to you. This is called sovatio obligationis. Now, without 
this zozvatio you will not be able to sue in your own name, but must take 
proceedings, like an attorney or procurator acting on my behalf (ea Zersona 
mea). (G. 2, 38-39.) 

Until the time of Antoninus Pius a transfer could be effected 
only by novatio, or by the old creditor giving the new creditor 
a mandate to sue the debtor in his name. Suppose Gaius 
owed money to Titius, and Titius wished to transfer his 
claim to Maevius, he gave Maevius authority to sue Gaius in 
his name (D. 17,1, 8, 5; D. 46, 3, 76), (praestare vel mandare 
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actiones), Under the formulary system this was effected by 
putting the name of the transferrer in one part of the formula, 
and of the transferree in another; thus, “if it appear that Gaius 
owes Titius 10 aurei, then let the judex condemn Gaius to pay 
10 aurei to Maevius.” (G. 4, 86.) In this case Maevius is called 
attorney for himself (procurator in rem suam). (D. 2, 14, 13, 1.) 
This system was necessarily imperfect, for until the litis contes- 
tatio the assignee of the claim (nomen) had no direct relation 
with the debtor. The next step was taken in the case of a 
sale of a hereditas. Sntoninus Pius enacted that direct actions 
(utiles actiones) should be given between the buyer of the inherit- 
ance and the creditors and debtors ofthe estate. (D. 2, 14,16; 
C. 4, 39, 1.) Between the time of Antoninus Pius and Dio- 
cletian, this priority was extended to the sale of any sum due 
(nomen). (C. 4, 15, 5; C. 4, 39, 7): and also to actions in 
rem. (C. 4, 39, 9.) 

2. The Consent of the Debtor was not required to make the 
transfer valid, nor was it necessary that he should even know 
of the transfer. (C. 4, 39,3.) A debtor paying his creditor 
without notice of the assignment, could not be compelled to pay 
over again to the assignee. (C. 8, 17, 4.) 

3. Reatrictions on Transfer. 

Generally, there was no impediment to a transfer, except in 
the case where the transfer was made in order to vex a debtor 
with a more powerful creditor. (C. 2,14, 2.) But Anastasius 
introduced a more effective protection to debtors. The evil 
that he redressed was the sale of debts for less than their 
amount to persons that made a trade of harassing debtors. He 
enacted that no transferree of a debt should recover more from 
the debtor than he had paid to the transferrer, with lawful 
interest. The exception was when cohcirs or legatces divided 
debts among them, assigning to them a value in the division 
below their real amount. Anastasius did not interfere with 
transfers made by way of gift (C. 4, 35, 22), and this opened 
the door to evasion. Part of the debt was transferred for a 
sum intended really to be the price of the whole, and the 
residue of the debt was transferred asa gift. Justinian put a 
stop to this evasion by enacting that if a person meant to 
transfer a debt as a gift, he must give the whole, and not 
a part of it; and when anything was paid at all, the 
transferree was probibited from receiving any more. (C. 4, 
35, 23.) 
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Second—MERGER (Novatio). 
Merger is the substitution of a new obligation for an old. 


Gaius gives Titius a loan of 100 aurei, and as part of the transaction requires 
Titius to promise the return of the money by stipulation. Is this a novation of the 
loan by the stipulation? If there were no stipulation, still Titius would be bound to 
restore the money lent (as mutuum) : is not this equitable obligation then merged in 
the subsequent formal contract? Ulpian and Pomponius regard the stipulation as 
the principal obligation, and the payment of the money as merely the performance of 
the tacit condition upon which the stipulation is made. If an interval of time 
elapsed, and the parties at first relied upon the equitable obligation arising from the 
Joan, then the making of a stipulation would undoubtedly be a novation, (D. 46, 2, 
6,1; D. 46, 2, 7.) 

A slave receives a loan of 5 aurei, and after being manumitted promises to the 
borrower by stipulation to return the 5 aurei. This is a novation, although the loan 
created only a natural obligation upon which, after manumission, the slave could not 
have been sued. (D. 46, 2, 1, 1.) 


1. Forms of Novation. Two contracts, and two only, had 
the effect of merging prior debts, namely, stipulation and the 
literal contract (erpensilatio). As regards the latter, it 1s suffi- 
cient to refer to Gaius. (G. 3, 128-130.) When it fell into 
disuse, the stipulation remained the only contract by which 
novation could be made. 

Maevius and Cornelius enter into a partnership to teach Grammar and share 
the profits. The agreement was concluded in writing, in these words :—“ The 
above-mentioned things, it is agreed, shall be given and done, and nothing contrary 
to them; and if anything is not done according to this agreement, 20,000 sestertit 
shall be paid.” This is a stipulation as to the penalty only. There is, therefore, no 
novation of the agreement, but each can sue the other by the action for partnership 
(actio pro socio). If it had been a stipulation to give and do in terms of the agree- 
ment, the actio pro socio would have been merged in the action on the stipulation. 
(D. 17, 2, 71, pr.) 

2. The stipulation of the identical subject-matter of a pre- 
vious contract had the effect of novation, only when it was 
intended to have that effect. Before the time of Justinian 
this question was determined by certain legal presumptions. 
In some cases such an intention was inferred; in others the 
presumption was rejected. 


If it is the same person with whom you afterwards stipulate, novation 
takes place only if there is something new in the later stipulation ; a con- 
dition, perhaps, or a day, or a surety [or sfonsor] added or withdrawn. 
(J. 3, 29 33 G. 3, 177.) 

But what I have said about the sfomsor is not a settled point; for the 


1 Novatio est prioris deliti in aliam obliyationem vel civilem vel naturalem transfusio 
atque translatio: hoc est, quum ex proaxcedenti causa wa nova constituitur ut prwr 
perimatur, (D. 46, 2, 1, pr.) 
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authorities of the opposite school hold that to add or withdraw him does 
nothing to make a novation. (G. 3, 178.) 


Gaius stipulates with Cornelius for a carriage-road, and afterwards for a foot- 
path. The second stipulation is void. But if he had stipulated first for a footpath 
(iter), and then for a waggon-road (actus), there would have been a novation. (D. 
46, 2, 9, 2.) 

Gaius stipulates for the Cornelian farm, and afterwards from the same person 
for its value (quanti fundus est). As the objects of the first and the second stipulation 
are differcnt, the one being for a farm, the other for its value, there is no novation, 
unless specially ao intended. (D. 46, 2, 28.) 

Gaius stipulates for a ship to be built, and if it be not built, for 100 auret. If 
these two terms are taken as independent promises, then, supposing the ship was not 
built, Gains could sue for the penalty, and afterwards for the non-performance of the 
contract to build. The second, however, is taken as a novation of the first, and thus 
the penalty is alone recoverable. (D. 44, 7, 44, 6.) 


In saying that if a condition be added this makes a novation, we must 
be understood to mean that this is so if the condition is fulfilled. If it is 
not, but fails, then the former cbligation still continues. (J. 3, 29, 33; G. 3; 
179.) 

But Iet us see whether he that brings an action on that score cannot be 
repelled by an ecacefézo of fraud or of agreement (fact? convent/) ; whether 
in fact this does not seem to have been done between them on the under- 
standing that the thing should be demanded only when the condition in the 
Jater supulation was fulfilled. Servius Sulpicius, however, thought that 
novation takes place at once, even while the condition is still in suspense, 
and that if the condition fails, no action can be brought on either ground, 
and that thus the property is lost. As the result of this view he also gave an 
opinion, that if a man stipulates with a slave for what Lucius Titius owes 
him, a novation takes place, and the property is lost, because no action 
can be brought against the slave. But in both these cases the Jaw in 
use is different. For novation no more takes place in these cases than it 
would if, for a debt you owe me, 1 were to stipulate with an alien by the 
word sponprs (Do you undertake ?), though he can take no part ina 
sponsio. (G. 3,179.) 

When the obligation merged is conditional (sud conditione), the obligation in which 
it is merged is not binding until the condition is fulfilled. (D. 46, 2,14.1) So, on the 
other hand, if the obligation merged is unconditional, and the stipulation is condi- 


tional (ah conditione) no novation takes place until the condition is fulfilled. (D. 46, 
2, 8 1; 1). 46, 2, 14, pr.) 


The ancients agreed that novation took place when that was the intention 
of the parties in entering into the second obligation. It was thus doubtful 
when they did so with that intention, and certain presumptions on this point 
were accordingly brought in at various times and in various cases. For this 
reason our Constitution was issued, which determined most clearly that 
novation took plaice only if it was expressly declared by the contracting 
parties that this was the aim of their agreement. But if not, then both the 
original obligation remains and the second comes in besides; so that an 
obligation remains on two grounds, as our constitution decides, and as may 
be more clearly learned by reading it. (J. 3, 29, 3 A.) 


This constitution (C. §, 42, 8) applies to delegate or exprommissio as well as to merger. 


NOVATIO. 


Third—SvuBsTITUTION oF A NEw DEBToR.—Novatio, Delegatio, 
Expromissio, Intercessio, 


Delegatio is when a debtor gives a creditor a new debtor to 
take lis place. It also applies to a simultaneous change of 
debtor and creditor, the cause of obligation alone remaining 
the same. Thus it is delegation when a debtor of B., by the 
order of B., gives C. as debtor to D. (D. 46. 2, 11, pr.) 


Further, novation takes away an obligation, as when you are in debt to 
Seius, and he stipulates with Titius for payment. For when a new person 
comes in a new obligation arises, and the first obl@ation is taken away and 
passes into the latter,—so much so, that sometimes, even although the later 
stipulation is useless, the first is taken away by the legal effect of novation. 
For instance, if Titius stipulates with a third party after his death, or with a 
woman or a pupillus, acting without authority from his ¢for, for payment of 
your debt to him, in that case the property is lost. For the former debtor is 
freed, and the later obligation is no obligation at all. But the rule of law is 
not the same if a man stipulates with a slave; for then the earlier debtor 
remains bound, just as if no stipulation had afterwards becn made. (J. 3, 


29, 33 G. 3, 176.) 

B. owes money to A., and C. to B. B. delegates C. to A. The 
effects are, (1) B. is released from his debt to A.; (2) C. is 
released from his debt tou B. (C. 8, 42, 3); (3) C. is debtor to 
A. in place of B. 


A. owes B. money. A. fraudulently induces C. to become debtor to B. in his stead, 
and accordingly C. makes the necessary stipulation. C. cannot plead the fraud com- 
mitted by A. when sued by B. (D. 44, 4, 4, 20.) 

A. owes money to B.C. ower money to A., but can defeat A. by adefence of fraud. 
C., however, allows himself to be delegated to B. in plice of A.C. cannot resist. the 
action of B., even if he allowed himself to be delegated by mistake, but he has an actio 
mandati aainst A. for the amount. (D. 46, 2. 12.) 

A. owes B. money. C. owes A. nothing, but wishing to oblige him, becomes his 
delegate by stipulation. B.suesC. Can (., inasmuch as his intervention is gratuitous, 
plead that he ought not to be compelled to pay more than he can afford (ut quatenus 
facere potest condcmnetur)? No, although he could so defend himself as against A. 
(D. 46, 2, v3.) 

A. thinks he owes moncy to B., but docs not. C. thinks he owes money to A., but 
does not. (., by the order of A., promises to pay to B, the sum A, thought he owed 
him. In this case B. cannot compel C. to pay, but must on demand give him o 
formal release from the stipulation. (D. 389, 5, 2, 43 1. 44, 4, 7, pr.) 

A. owes money to B,C. thinks he owes moncy to A., but does not. C. is delegated 
to B. asa debtorcof A. Can (. refuse to pay B.?) No; his only remedy is against A., 
for the money as paid by mistake. (D. 46, 2, 13.) 


1. Novation or delegation was made cither by stipulation or 
(when it existed) by erpensilatio, or by litis contestatio, (D. 46, 
2,11,1; D. 13, 5, 24.) ; 


Titius owes money to Sciu:, and Maevius to Titius. Titius being pressed by Seius, 


632 CONTRACT—GENERAL CHAPTER. 


gives him a mandate to sue Maevius. Until Seius sues Maevius, or accepts payment 
of part of the debt from him, or informs him of the mandate, there is nothing to hinder 
Titius from suing Maevius. But if Maevius is delegated by stipulation to Seius, 
Titius is at once released from Seius, whether Seius receives anything from Maevius 
or not. (C. 8, 42, 8.) 

Titius asks Sempronius, “Do you promise to pay me what Gaius and Seius owe 
me?” The debt of Gaius is quite unconnected with the debt of Seius. But, never- 
theless. the effect of the stipulation is to relieve Gaius and Seius, and put Sempronius 
in their place. (D. 46, 2, 34,2; D. 46, 2, 32.) 


2. Although the consent of a debtor was not necessary in 
the cession of actions, the consent of the creditor was essential 
to delegation. (C. 8,#2,1.) (Nee creditoris creditori quisquam 
invitus delegari potest.) (C. 8, 42,6.) The reason is manifest. 
If a new debtor could be substituted without the consent of the 
creditor, an insolvent might be fuisted upon him. 

3. There must be an intention to make a novation. 


Gaius ia a creditor of Titius for 10, and of Seius for 15 aurei. He stipulates with 
Attius, who promises to }ay what cither Titius or Seius owes him. Paul says this is 
a novation of both debts. (D. 46, 2, 32, pr.) Marcellus held that the stipulation 
liberated neither Titius nor Seius, but that Attius could choose for which he would 
pay, and so determine who should be released. (D. 46, 2, 8, 4.) Celsus, who so far 
agrees with Marcellus, put it, however, on the right footing. He says if the intention 
was, as the words seem to express, to give Attius “choice,” there is no novation ; but 
if the understanding was that Attius was to pay for both, then both are at once 
released. (D. 46, 2, 26.) 

Gaius promises a dowry to Titia, the wife of Maevius. Afterwards Sempronius, by 
stipulation with Maevius, promises a dowry. Gaius is relieved, and Sempronius 
becomes bound by the stipulation. The presumption is against any intention to 
double the dowry of Titia, If another agree to pay my debt, he releases me, if such 
was the intention ; if not, he becomes a surety, and releases me only by payment. 
(D. 46, 2, 8, 5.) 

Calpurniue stipulates with Telemachus for the farm of Sempronius, and afterwards 
with Licinius, for the same farm, reserving the usufruct to Licinius. This is not a 
novation, but if Licinius delivers the farm, keeping the usufruct, Telemachus must 


give the usufruct. If Telemachus gives the farm, Licinius is released. (D. 45, 1, 
56, 7.) 


4. In erpromissio the same rules apply as in merger, when 


either contract 1s conditional. (D. 46, 2, 14,1; D. 46, 2,5; D, 
46, 2, 8, 1.) 


DIVESTITIVE FACTS. 


The divestitive facts of contract may be grouped in five 
classes. The first class is “ Actual Performance, or its Equiva- 
lents.” The second class consists of the modes of “ Release :” 
the debtor has not performed his duty, but the creditor waives 
his right. The third group is Prescription, or the extinction of 
obligations by lapse of time. The fourth class is “ Conysusio,” 
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or the extinction of an obligation when creditor and debtor 
become one and the same person. This mode occurred in 
inheritance. Lastly, an obligation was extinguished when an 
action was brought to enforce it (litis contestatio). 


First—ACTUAL PERFORMANCE AND ITS EQUIVALENTS (Solutio). 
I, ACTUAL PERFORMANCE (Solutio). 


Every obligation may be removed by the discharge of what is due, or if 
the creditor consents, of something else in its room. [But it is a question 
in this case whether (as our teachers hold) thesdebtor is legally freed ; or 
whether (according to the view taken by the authorities of the opposing 
school) he is still legally bound as before, but ought to defend himself against 
the claim by an exceptio doli mali.) It matters nothing who discharges it, 
whether the debtor, or some one else for him; for he is freed even if some 
one else discharges it, and that whether the debtor knew it or not, and even 
if it was done against his will. Again, if the principal discharges it, those 
that came in on his behalf are thereby freed. Conversely, if the surety dis- 
charges the obligation, not only is he himself freed, but his principal as well. 


(J. 3) 29, pr.; G. 3, 168 ) 


(I.) PAYMENT OF WHoLE Dest. 


The term “solutio” is sometimes used in a larger sense, not 
merely as equivalent to actual performance (D. 50, 16, 176), 
but to every divestitive fact (liberatio). (D. 50,16, 47; D. 46, 
3, 54.) The following points in regard to Actual Performance 
deserve special notice. 

1. Generally, what amounts to or falls short of performance. 

1°. When the promise is of personal service, performance by 
another than the promiser is not performance. Thus, if one 
has promised with his own labour to build a house, or make a 
boat, or the like, and has a surety, performance of the work by 
the surety, without the consent of the stipulator, does not 
acquit the promiser. (D. 46, 3, 31, pr.) 

2°. When the contract is for delivery of the ownership of a 
thing, the promiser cannot obtain release by delivering some- 
thing that cannot be the undisputed property of the receiver. 
(D. 50, 17, 167.) <A creditor is entitled to the very thing 
promised, and is not bound to accept what the debtor may 
think a fair equivalent. (D. 46, 3, 99.) An exception was 
introduced by Justinian. In certain cases a creditor was 
required to take land, in payment of his debt, at a tuir price, 
unless he could find a purchaser for it. (Nov. 4, 3.) 


A lender is not bound to accept in licu of payment a debt due to the borrower by 
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another person. (C. 8, 43, 16.) If the lender, however, consents, the borrower is 
released. (C. 8, 48, 17.) 

Gaius promised Titius gold, and paid him in bronze. Gaius is not discharged, 
but he is not bound to give Titius the gold, unless Titius is willing to give him back 
the bronze. (D. 46, 3, 50.) 

Gaius has promised by stipulation either Stichus or Pamphilus. In a fit of passion 
he wounds Stichus. The stipulator is not obliged to take Stichus, but may insist 
upon obtaining Pamphilus. (D. 46, 3, 33, 1.) 

Sempronius has ayreed to give Eros to Titius, but Eros is hypothecated to Maevius 
for 5 aurei, Titius receives Eros in ignorance of the hypothec. Can he, on finding it 
out, sue Sempronius? Yes, because Sempronius has not performed his contract. 
(D. 46, 3, 20.) 

Gaius owes Maevius 10 augt. Maevius agrees to accept Arethusa in payment. 
Titius has, unknown to Maevius, a usufruct of Arethusa. Maevius can sue Gaius for 
the 10 aurei without waiting until Titius actually claims his usufruct. (D. 46, 3, 69.) 

Gaius agrees to give Titius the slave Stichus, the property of Maevius. Titius 
acquires the ownership of Stichus by wsucapio. Gains is released. (D. 46, 3, 60.) 

Julius has hy stipulation promised to give Pamphilus, who helongs to Sempronius. 
Sempronius dies, leaving to Pamphilus his freedom conditionally. Julius delivers 
Pamphilus. Is this a valid discharge, when Pamphilus, on the happening of the con- 
dition, acquires his freedom? Yes, because in this case, if Pamphilus had been freed 
(as will be seen presently, p. 688), Julius would have been released. (D. 46, 3, 33 pr. ; 
D. 40, 7, 9, 2.) 

Julius promises a slave. He gives Stichus @ statulider. ‘This is not a good dis- 
charge (1D). 46, 8, 72, 5); and the creditor, without waiting for the enfranchisement of 
Stichus, can sue Julius, (D. 46, 3, 38, 3.) 


2. As stated in the text, payment may be made by a stran- 
ger without the consent or knowledge, and even against the 
wishes, of the debtor. This is an example of the principle 
that without a man’s consent one may enrich but not impoverish 
him. (1D. 46, 3, 23; D. 46, 3, 53; D. 3, 5, 39.) The payment, 
however, must be in the name and on account of the debtor. 
(D. 46, 3, 17.) 

3. Who can accept payment, and give a valid discharge ? 

Throwing out of account the case of tutores, curators, and 
the hike, we may say generally that only the creditor, or, if the 
creditor is dead, his heirs, or some person authorised by them, 
can accept payment (D. 50, 17, 180), unless in the contract the 
name of some other has been specially inserted, to whom pay- 
ment could be made. (D. 46, 3, 12, 1.) 


A procurator-- that is to say, a person specially authorised to accept payment, or 
one te whom the entire affairs of another have been entrusted—can give a valid dis- 
vharge (1D. 46, 3, 12, pr.), but not a person engayed simply to conduct a lawsuit. 
(D. 46, 3, 86.) 

Gaius requests Titius his debtor to pay the amount of his debt to Seia, the wife of 
Gaius, intending to make her a gift of the amount. Although Seia, in consequence 
of the rule prohibiting gifts between husband And wife, did not become owner of the 
money, “till Titius was released. (D. 24, 1, 26, pr.). 
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Lucius Titius had a claim against Seius for 400 aurei on 2 chiroorapha ; one for 100, 
and the other for 300. Titius wrote to Seius asking hiin to send the amount of one of 
the chirographa (for 100) by Maevius and Septicius. Seius sent by them also the 300 
due on the other chirographum. Seius is discharged for the 100, but not for the 300, 
unless Titius actually receives the money or ratities the payment. (D. 46, 3, $9, 1.) 

Maevius stipulates for 10 aurei to himself or a slave to be given to Titius. If a 
slave is given to Titius, the promiser is released ; but until that is done, Maevius can 
sue him for the 10 auret. (D. 46, 3, 34, 2.) Titius cannot sue for the slave, neither 
can he release the promiser, except by actually receiving the slave promixed. (D. 46, 
3, 10.) Norcan payment be made to the heirs of Titius. (D. 46, 8, 81, pr.; 1. 
45, 1, 55.) ‘ 

Julius stipulates for the payment of 10 auret to himself or to Stichus, the slave of 
Sempronius. Payment may be made to Stichus, but mt to Sempronius, who cannot. 
give a valid discharge. Only the person named can accept payment. (D. 46, 3, 9, pr.) 

A stipulation to give 10 aurct to A. (the stipulator), or to B., if a certain event 
happens, is good ; so that, if the event happens, B. as well as A. can give a vali: 
discharge. (D. 46, 39, 8,4.) Buta stipulation to give 10 aurei to A. (the stipulator), 
if a certain event happens, or 10 aurei to B., is void unless the event happens. If it does, 
either A. or B. can receive payment; if it does not, neither can, (1). 45, 1, 141, 7 ) 

“ If my ship comes from Africa within three months will you give me or Titius 
100 aurec?”? Here the condition is ascribed to both, and if it is fulfilled, either cau 
give a valid discharge for the money, (D. 45, 1, 141, 7.) 


(IJ.) PAYMENT oF PART oF THE DEBT. 


Could a creditor be compelled to accept a part only, and not 
the whole of his debt? This question, we are told, gave rise 
to a difference of opinion, but it was held to be in the jurisdic- 
tion of the Preetor to diminish lawsuits, by requiring ercditors 
to accept part asa discharge of part, of course not of the whole 
of the obligation. (D. 12, 1, 21.) 


(II1.) APPORTIONMENT OF PAYMENT AMONG SEVERAL DEBTS. 


When the same debtor owes to the same creditor more than 
one sum, and pays less than the whole amount due, which 
debt is wiped off, or are all the debts dimimished part passu ? 
The following are the clnef rules for determining this question : 

Rute I.—The debtor may at the time of payment state 
which debt he intends to discharge. If he does not do go, the 
creditor may apply the payment to whichever debt he pleases. 
(C. 8, 43,1.) But if the creditor makes clection, he must apply 
the payment to the debt, that, if he were himself debtor, he 
would wish to have discharged. (D. 46, 3, 1.) 

A. is creditor of TB. for two different sums. For one sum C. has become surety, for 
the other LD. 5. pays asum to A. <A. can apply it to wipe off the debt for which C. 
is surety, or for which D. is surety, whichever he pleases. (D. 46, 8, 4, 1.) 


A dispute arose between Titius ande Gaius as to interest for a sum lent by the 
former to the latter. (Gaius paid a certain amount, saying it was for reduction of the 
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princtpal, but Titius held it to be merely in payment of interest. When the cause was 
tried, the Court held that the money paid by Gaius for interest could not be recovered, 
but that no interest could in futnre be exacted. The question then came to be whether 
the amount paid by Gaius was for interest or principal. It was held to be part of 
the principal, because Gaius had paid it as such. (D. 46, 8, 102, 1.) . 

Titius owed Maevius 20 aurei, about which there was no dispute, and 30 aurei if 
the risk of a slave who was killed attached to him. Titius paid 15 auret without 
saying which debt he desired to have discharged. Maevius must apply it to the 
discharge of the amount not in dispute. (D. 46, 3, 1.) 

Cornelius owed Julius 10 aurci, the price of a young slave, and he had also promised, 
without stipulation, to make Julius a present of 5 aurei, Cornelius paid 5 auret 
without saying it was in part payment of the price of the slave, Could Julius apply 
it to discharge the promise of & aurei? Prior to Justinian such a promise could not 
be enforced, but the money, if paid, could not be recovered. Could, then, Julius 
apply the money in payment of the present? No; because he was bound to apply 
it to the discharge of the debt that the debtor would wish to see released. (D. 46, 
8, 94, 3.) 


Rute II.—If neither party has specifically assigned the pay- 
ment to any debt, and if the debtor is in arrear for interest, 
the intcrest must first be paid off; but as between principal 
debts, that is to be discharged which is most onerous for the 
debtor. (C. 8, 43, 1.) 


Titius accepted a loan, and promised interest at 5 per cent., at which rate he paid 
for a few years. Afterwards by mistake he paid at the higher rate of 6 per cent. 
Could the excess paid as interest be applied to reduce the principal debt? Yee, if 
paid by mistake. (D. 46, 3, 102, 3.) 

Titius has made several contracts with Seius. Under some of the contracts Titius 
has already become debtor to Seius ; under others he will be debtor for given amounts 
within a certain time ; while others are conditional, and it is uncertain whether they 
will ever take effect. If Titius pays anything, it must be applied first to the sums 
already accrued due, and next to those certain to be due, but not yet matured. (D. 46, 
8, 3,1; D. 46, 3, 103.) 

Gaius owed Sempronius 20 aurci for a horse. He aleo owed him 15 auret that 
had been deposited with him for safe custody, and which he had, by gross negligence, 
lost. Gaius paid 20 aurci. It must be applied as to 15 aurei, to pay the deposit, for 
non-payment of which Gaius is exposed to infamy. (D. 46, 3, 7.) 

Maevius owes Titius 10 aurei, and 20 aurei on a contract secured bya pledge. He 
pays 10 aurei, In the absence of any statement by Maevius, he is understood to 
diacharge the recured debt, and thereby partly relieve his property. (D. 46, 3, 5, pr.) 

Galbus owes Cornelius 100 aurei; he is also surety for Titius to Cornelius for 80 
aurei, Galbus pays 50 auret. It must be employed to reduce his own debt, not the 
sum for which he is only surety. (D. 46, 3, 4; D. 46, 3, 97, pr.) 

A. is surety to D. in behalf of B. for 10, and of C. for 20 aurei. A. pays D. 
10 aurei. Whose debt is it to be applied to? If A. has ssid nothing, it is to be taken 
in discharge of the debt of longest standing. (D. 46, 3, 24.) 


Recerpts (A pochae). 

A written acknowledgment of payment of debt (apocha) was 
not conclusive, but was binding only in respect of the sum 
actually received. (C. 8, 43, 6.) It was, however, esteemed 
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amore unequivocal evidence of payment than the restoration of 
a chirograph, or written obligation to the debtor. (C. 8, 43, 14.) 


I1.—TENDER (Oblatio; Depositio et Obsignatio). 


A distinction existed between a simple offer to pay (oblatio) 
and a formal tender. The latter was made by depositing the 
money due in a sealed bag (depositio et obsignatio), either in a 
temple, or in some place by order of a court. (C. 8, 43,9; C. 
4, 32,19.) From certain passages it might be inferred that a 
formal tender or deposit was unnecestary. (C. 4, 32,6; D. 
45,1, 122, 5.) Other passages seem to deny any effect to such 
offer unless followed by formal deposit. (D. 26, 7, 28, 1.) A 
reconciliation is suggested to this effect, that an informal offer 
is a discharge of the debt, and stops the currency of intcrest, 
when interest results from the delay (mora) of the debtor; but 
that the accessories of the debt, pledges, interest due by 
agreement, etc., were not released without the formal tender. 
(C, 4, 32, 9.) 


Titius promised Dama or Eros. Titius offered to deliver Ervs, but the stipulator 
delayed acceptance. Then Eros died. Titius was not obliged to deliver Dama, be- 
cause it was not his fault that the stipulator did not take Eros. (D. 45,1, 105.) 

Gaius owed Cornelius 10 aurei, and visited him with the money in order to pay him. 
Cornelius, without any good reason, refused to take it, and Gaius, taking home the 
money, accidentally lost it. Gaius could not be compelled to pay the 10 aurei. 
(D. 46, 3, 72, pr.) 

A tutor who offers and deposits, under seal, the amount he owes, is released from 
the obligation to pay interest. (D. 22, 1, 1, 3.) 


When money had been so deposited the debtor was released, 
and the remedy of the creditor was only against the person 
with whom the deposit was made in order to recover what had 
been deposited. 


IJJ.—IMPOSSIBILITY OF PERFORMANCE IS OCCASIONALLY EQUI- 
VALENT TO ACTUAL PERFORMANCE. (Jnteritus ret.) 


A promise to do that which was from the first impossible, is 
void; is it also void if the thing becomes impossible only after 
the promise is made? Here we do not speak of the inability 
of a particular man to do what he promised, as if he becomes 
insolvent, but the impossibility of anyone doing what has been 
prumised. When the impossibility has arisen from no fault of 
the promiser, as when he hes agreed to deliver a thing, and the 
thing perishes, generally be is discharged. 
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Titius promises to Gaius, by stipulation, so many coins contained in @ particular 
chest. Owing to no fault of Titius the chest and money are lost. Titius is not 
obliged to pay an amount equal to the sum lost. (D. 45, 1, 37.) 

Stichus is promised to Maevius by Seius. Stichus dies. Is Seius released? If it 
was not the fault of Seius that Stichus died, he is released. (D. 45, 1, 33.) If the 
slave, however, had been asked for by Maevius, and refused, or if Seius killed him 
without a reasonable excuse, he must pay the value of Stichus. (D. 45, 1, 28; 
D. 45, 1, 96.) 

Titius promises Arethusa to Gaius. Arethusa ismanumitted. Is Titius released ? 
Not if Arethusa belonged to Titius. But if Arethusa did not belong to Titius, and 
the manumission was not due to his fraud or fault, Titius is no longer bound, (D. 45, 
1, 51.) 

Maevius promises Eros te Sempronius. Eros is taken captive. Is Maevius 
released? If Eros did not belong to him, certainly. If Eros did, then it would 
appear that Macvius was bound only in case Eros was recovered, or again fell under 
his control, (DD. 46, 3, 98, 8.) 

Gaius promised Pamphilus to Cornelius, Gaius did not give Pamphilus, and 
compelled Cornelius to resort to legal proceedings, pending which Pamphilus died. 
Gaius in compelling Cornelius to take legal proceedings, is guilty of undue delay, 
and must pay the value of Pamphilus. (1). 45, 1, &2, 1-2.) 

Sempronius promisce to give a small plot of ground to Maevius. After doing so, 
he buries a dead body in the place, and thus makes the land ectra commercium. Sem- 
pronius must pay its value. If the land had belonged to another, who had buried a 
body in it, he would have been released. (D. 45, 1, 91, 1.) 

Julius promises to Titius a plot of building ground belonging to Gaius. Gaius 
builds upon it, Can Titius sue Julius on the stipulation for the value of the ground ? 
Cclsus gives an opinion in the negative (D. 32,1, 79, 2), but Paul disputes and denies 
his opinion, (1). 46, 3, 98, 8.) The opinion of Celsus was grounded on the change in 
the condition of the thing being such as to render delivery of the ground without the 
building impossible. Paul replies that the ground is a part of the house, and indeed 
the principal part, to which the building is in law only accessory, and that, therefore, 
tue value of the land must be paid. 

Seius promises a usufruct of his farm to Maevius for the next ten years, By the 
fault of Seius, Macvius is kept out of the farm five years. Maevius can, nevertheless, 
sue for the ten years. (VD. 7, 1, 37.) 


‘ond—RELEASES—FORMAL AND NON-FORMAL. 


Actual performance is called the natural mode of dissolving 
an obligation (raturalitur resolvitur), in contrast with a formal 
release (civiliter resolvitur) by the provisions of the law. The 
maxim was that every contract had its appropriate divestitive 
fact, just as it had its appropriate investitive fact, and that 
these two classes of facts, the investitive and divestitive, must 
correspond.’ Hence a contract formed per aes et libram must be 
dissolved per aes et Libram; a contract by stipulation must be 
dissolved by a contrary stipulation; a contract formed by 
writing (erpensum ferre), by written release (acceptum Ferre). 


quidque cuntractum est, ita et svlri debet (D. 46, 3, 80); nihil tam naturale 
est quam co genere quidque dissulvere quo colligatum cst. (D. 50, 17, 35.) 


ACCEPTILATIO. 


Such was the maxim with regard to formal releases, and 
when the obligation was thereby taken away, all the collateral 
recurities (sureties, pledges, etc.) were at the same time released. 
The obligation was extinguished as if it had never existed. 


(I.) ForMAL RELEASES. 


1. Release of stipulation—A cceptilatio. 

1°. This is the mode of release primarily adapted to verbal 
contracts, and hence applies not only to the stipulation, but 
also to the verbal contract of services gf a manumitted slave 
(obligatio operarum). (VD. 46, 4, 13.) 


An obligation may be removed by crediting the debtor with payment 
(accepiilatio), This is done by an imaginary payment. If Titius has a 
debt due him on acontract made by words, and wishes to remit it, he can do 
so by allowing his debtor to say these words :—“ What 1 have promised you, 
do you regard as received?” and by himself answering, “1 do.” This 
acknowledgment may be in Greck as well, provided only it be done in 
the same form of words as is usually employed in Latin. (J. 3, 29, 1; 
G. 3, 169.) 

Acceptilatio is the formal and solemn acknowledgment by the creditor that his 
claim hus been satistied ; and haviny made such au acknowledgment, the creditor was 
estopped from alleying that in point of fact there way no payment.  Velud aolvesse 
videtur is, qui acceptilatione solutus est. (UD. 46, 4, 16, pr.) Henee it is called by 
Gaius a fictitious payment (imayinaria solutio). English lawyers would) probably 
explain such a release as operating, like the expensdatio, by estoppel. 

Several stipulations could be dissolved at the name time by an acecptilatio. (D. 
46, 4,6; D. 46, 4,18, pr.) It could not be conditional or postponed. — (Sub conditione 
or in diem.) 1). 46, 4,4; D. 46, 4, 5.) 


2°, The Aquilian Stpulation.—A wide extension was given to 
acceptilatio by formulae introduced by Aquilius Gallus, the 
colleague of Cicero, of Whom mention has been already made. 


In this fashion, as we have said, contracts by words are dissolved, and 
these only, not the rest. For it seemed fitting that an obligation made by 
words might be dissolved by words. But a debt due on any other ground 
may be reduced to a stipulation, and dissolved by crediting the debtor with 
payment (accepti/itio). As a debt may properly be paid in part, so a 
debtor may be credited with part payment. (J. 3, 29, 1; G. 3, 170.) 

A debt may be properly paid the creditor in part. Lut wicther a debtor 
can be credited with part payment is questioned. (G. 3, 172.) 

A form of stipulation has been handed down to us, commonly called 
Aguttiana, by which any obligation whatever can be reduced to a stipula- 
tion, and so taken away by crediting the debtor with payment (acceptilatio). 
It works a novation on every obligation, and was framed by Gallus 
Aquilius as follows :—“ Whatever, on whatever ground you are, or shall 
be bound to give me or do for.me now or on some after day, and all 
for which I may now or hereafter bring an action or make a claim, or 
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for which I may follow you up before a magistrate, and all you hay 
hold, or possess of mine, or which only your wilful wrongdoing ie 
you from possessing, all this, according to the value to be set on each ion 
Aulus Agerius his stipulated shall be given to him, and Numerius N egidius 
has undertaken so to do.” Again, conversely Numerius N egidius put the 
question to Aulus Agerius, “ Whatever I have undertaken for you this 
day by the stipulatio Aguiliana, do you regard as received in full?” and 
Aulus Agerius answered, “I regard it as received,” and, “I have entered 
it as received.” (J. 3, 29, 2.) 


The acceptilatio, even if wholly gratuitous, extinguished the obligation. It was 
thus convenient even when the obligation was discharged by payment. If the debtor 
paid what he owed, and obtaiged a written discharge (apocha), he might be troubled 
by the allegation that, in point of fact, although he had got a receipt, he had not 
paid the debt. If, however, the release were by acceptilatio, this objection could 
not be raised, and hence acceptilatio was the safest form for receipts. (D. 46, 


4, 19, 1.) 
3°, Acceptilatio of part of a debt. 

Ulpian resolves the difficulty stated by Gaius in the following 
manner: If the obligation is divisible, then it may in part be 
released by acceptilatio; but if it is indivisible, the acceptilatu 
is void unless it covers the whole obligation. (D. 46, 4, 14.) 
The distinction between divisible and indivisible obligat-. 
may be illustrated by the following examples :— 


“Of the 10 auret I promised you, do you admit five as received?” I do. 
release is valid for 5 aureti. (D. 46, 4, 9.) 

Titius owes a slave to Sempronius. He asks Sempronius whether he will : 
him from giving Stichus. Sempronius azrees. Is the release from Stichus a ° 
from the general obligation of giving a slave? Yes; the question of divisibilil 
not arise, for inasmuch as Titius covld perform his obligation by giving Stich 
release from Stichus is a discharge of the whole obligation. (D. 46, 4, 13, 4.) re 

Titius owes Arethusa to Gaius. Gaius dies, leaving as heirs Maevius and J" 
Can Maevius release Titius in respect of his share of the inheritance? Yes, altl 
Arethusa cannot be divided. (D. 46, 4, 10.) 

Titius owes Maevius a slave or 10 aurei. Maevius releases him from 5 
What right remainsto Muevius? He can sue Titius for 5 auret or ashare of the 
(D. 46, 4, 17.) 

Titius owes an urban or rural praedial servitude. Can he be released from! 
of the servitude! No, because such a servitude is indivisible. (D. 46, 4, 18, la 

Titius owes a usufruct of his estate. Can he get a release in respect of part G 
estate, while remaining bound to give a usufruct of the remainder? Yes. (D. ' 
18, 1.) 

Titius is bound to give a carriage-way (via). The creditor releases him fro) 
footpath (ier). This is wholly invalid ; because, although a footpath is included 
a roadway, and in a sense a part thereof, it is a part not of a physical whole, bu 
a legal or imaginary whole ; but if released from iter and actus, the debtor is relea 
from via, (D. 46, 4, 13, 1.) 

Titius has promised a farm simply, which, of course, meant the ownership of i, 
He is released from it in respect only of a usufruct or right of way. This , 
invalid, because a usufruct is not a part of the ownership in the sense requirec, 


(D. 46, 4, 18, 2) 
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Titins promises wusufruct of Jand, and accepts a release of the use (usus) of it. Is 
this valid! If the creditor thought a use only was due, his release is void. If, how- 
ever, he knew that the usufruct was due, and intended to reserve the produce ( fructus), 
releasing only the use, the release was valid. This shows that the relation between 
usufruct and use was much closer than between ownership (dominium) and usufruct. 
Usufruct and use are considered as more readily interchangeable, or rather they are 
regarded less as distinct species than as one species varying in the liberality of its 
interpretation according to the terms of the grant. (D. 46, 4, 13, 3.) 

Titius has promised Stichus. He is released by the same acceptilatio from Stichus, 
and also from Pamphilus, who is not due. The relcase is valid for Stichus, the 
addition of Pamphilus being treated as surplusage. (D. 46, 4, 15.) 


4°. Who can release by acceptilatio? © 


Although we have said that accept7/atia is accompanied by an imaginary 
payment, yet a woman, without authority from her fwvéor, cannot credit a 
debtor with payment, although payment can be made her in any other form 
without authority from the /ufor. (G. 3, 171.) 


One of several co-creditors can release a debtor by accepti- 
latio without the consent of the rest. The Aquilian law, as we 
have secn, imposed a penalty on an adstipulator who took this 
means of defeating the stipudator. 


2. Release per aes et libram. Neri liberatio. 


There is, too, another sort of imaginary payment, by means of a piece of 
bronze and a balance. This kind is received in certain cases only, as when 
the debt that is due has been so contracted, or is grounded on a judgment. 
(G. 3, 173.) 

There are cmployed not less than five witnesses and a balance-holder. 
Then he that is being freed ought to speak thus :— “Whereas I am con- 
demned to pay you so many thousand sestevtz7 on such and such a ground 
(as according to the terms of the conveyance), with this bronze and balance 
of bronze I pay and free this balance both first and last in accordance with 
public law.” Then he strikes the balance with an as, and gives it him from 
whom he is freeing himself, as if by way of payment. (G. 3, 174.) 


As a will was made anciently per aes et Libram, it followed that a legacy also could 
be discharged by this mode of release. Thus the form applied to the release (1) of 
contracts made per aes et Libram (nerum) ; (2) of judgment debts ; and (3) of legacies. 
The propriety of this mode of discharge ix evident in the case of necum and legacies, 
but is not so clear in the case of judgment debts. (G.3, 175.) Gaius, also, informs 
us that this mode of release was confined to what could be counted or weighed ; or, 
as some add, measured. He says nothing, in the text as it remains, regarding the 
formation of the contract of nerum; and the whole subject, on account of the paucity 
of evidence, is involved in obscurity. This formal release scems, as in the case of 
acccptilatio, often to have accumpanied actual payment. (Livy, 6, 14.) 


3. The literal and real contracts should be dissolved by 
methods analogous to their investitive facts. An entry (uc- 
ceptum ferre) wiped out a written debt, and formed, doubtless, 


the correct mode of release. So, as a contract ve was formed 
°258S 
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by the delivery of some article, it was dissolved by the return 
of the same article. 
4, The consensual contracts. 


Further, obligations contracted by consent may be dissolved if both 
change their minds. If Titius and Seius mutually agree by mere con- 
sent that Seius shall have a farm at Tusculum on buying it for one hundred 
auret, and thereafter, while performance has not yet followed—that is, while 
the price has not been paid, and the farm not delivered—they determine to 
depart from the contract of sale, then mutually they are freed. It is the 
same with hiring and letting, and with all the contracts that come down from 
consent, as has already béen said. (J. 3, 29, 4.) 


(II.) Non-FoRMAL RELEASES (Pactum de non petendo). 


The special importance of pacts in reference to the divesti- 
tive facts of contract has been already pointed out. The pact 
not to sue practically superseded the formal releases. But, 
nevertheless, some differences remained, and it was occasionally 
important, whether a formal contract was dissolved formally 
or by mere pact. 

1. A defective acceptilatio was construed as a pact not to 
sue, if the intention of the creditor was to release the debtor, 
and the form merely of the acceptilatio was defective. (D. 2, 
14, 27,9.) If, however, the creditor did not intend to release 
the debtor, but went through the form of acceptilatio, knowing 
it to be void, it was held that he could sue the debtor, as he 
had never really consented not to sue. (D. 46, 4, 8, pr.) In 
like manner, if a contract re were dissolved by acceptilutio 
simply, without resorting to the Aquilian stipulation, accord- 
ing to the old law, the acceptilatio had no effect. But in this 
case also a favourable construction was adopted: the formal 
release was held to imply an agreement not to sue, and an 
action to enforce the original contract would be defeated by 
the erceptio doli mali or pacti conventi. 

2. A formal release must be unconditional; an agreement 


not to sue (pactum de non petendo) might be limited and con- 
ditional. 


Titius owes Maevius 19 aurei at the end of six months, Maevius offers to release 
him if he pays 8 aurei at the end of the second month. The agreement is not made 
by stipulation. Can Titius, by offering the 8 aurei at the proper time, protect himself 
from liability for the 10 aurei at the end of six months? Yes. If Maevius sues him, 
he can plead the agreement as a defence. (D. 2, 14, 41.) 


3. A formal release either wholly extinguishes the obligation 
or does not affect it ; an agreement not to sue may operate as 
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a release to some of the parties bound, and not to others. If 
the pact is in favour only of the person making it, or of some 
definite person, it is said to be a pact in personam; but if it 
operates generally in favour of all persons bound, it is said to 
be in rem. (D. 2, 14, 7, 8.) If the agreement is restricted 
(pactum in personam), it avails only for the persons in whose 
favour it is made, and not even for their heirs, (D.2, 14, 25,1.) 

Titius owes money to Gaius. Gaius writes to Titius, “I will not sue you.” The heir 
of Titius cannot plead this agreement. But if Gaius wrote, “I will release that debt,” 
the heir of Titius and all others interested are protected. (D. 2, 14, 17, 3.) 

“T will not sue,” may mean I will not, but my heirs may. “ You will not be 
sued,” may mean you will not, but your heirs will be sued. The question is as to the 


intention of the parties: the words used have effect only in so far as they indicate 
such intention. (D. 2, 14, 57, 1.) 


4. A formal release of one of several co-obligees releases all; 
an agreement not to sue may be limited to the release of one 
only, the others remaining bound. 

Tf one of several co-creditors (corrci stipulandi) formally releases a debtor, the debt 
is wholly extinguished, and the debtor is at the same time released from the claims of 
the other creditors. (D. 46, 4, 18, 12.) 


If one of several co-debtors is formally released, all the other debtors are at the 
same time discharged. This follows from the nature of acceptilatio. (D. 46, 4, 16, pr.) 


Such was the rule applicable to formal releases; but the 
same technical reasoning was not extended to informal agree- 
ments not to sue. As such agreements were not recognised 
except in equity, so by equity must that recognition be modi- 
fied and interpreted. The object of the Prator was to give 
effect to the intentions of the parties as against the strictness 
of the old legal formalities, and therefore the real agreement 
between the parties formed the law that was made to govern 
the case. If the agreement were restricted to the person 
making the release, or to whom release was given, unquestion- 
ably the others would not be affected. But suppose the agree- 
ment were quite general, that the creditor agreed not to sue 
at all, was such an agreement effective in regard to the other 
debtors or creditors, who were ignorant of it? 

(1.) Does a pact not to sue, made by one of two co-creditors, 
release the debtor from the other creditor? It would of course 
be manifestly unjust to give a creditor the power of destroying 
his co-creditor’s claim. With this appears to agree a somewhat 
difficult text of Paul. According to the ingenious interpreta- 
tion of Savigny, the text reads thus :—“If one of two bankers 
in partnership makes a pact not to sue a debtor of the firm, is 
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the defence accruing to the debtor from this pact available 
against his partner? Neratius, Atilicinus, and Proculus say it 
is not, even although the pact is perfectly general (pactum wn 
vem); for all that the imperial constitutions have settled 1s 
that each partner can sue for the whole debt. [The same rule 
holds in the case of two co-creditors.] Labeo also is of the 
same opinion, for one of them cannot make a novation, although 
one can give a valid discharge ; just as payment of money that 
has been borrowed from those under our potestas may lawfully 
be made to them, alghongh they cannot make a novation. 
And that view is correct.” (D. 2, 14, 27, pr.) In the Digest 
the sentence enclosed in brackets comes after the text, but 
Savigny thinks the writer meant to carry back the proposition 
to the place in which it is put. 

(2.) Does a pact not to sue made to one of two co-debtors 
release both? Here the difference between a formal and 
informal release becomes apparent. Dy acceptilatio the legal 
chain is broken, aud henee both are released; but when there 
is only an agreement having no other force than equity gives 
to it, the Prastor applics a different rule. Generally speaking, 
the release of one is not the release of the other. But if they 
are so connected that the release is not cffective unless it 
is in favour of the co-debtor also, then both are released. 
(D. 2, 14, 21, 5.) Suppose A. and B. are Jomtly bound for a 
debt, and that cach is a surety for the other, then ucither of 
them can be effectually released unless both are. Lere it 
might fairly be presumed that the creditor intended to release 
both, for unless he did so, his gencral release had no effect. 

do, A formal release of the principal is a release of the surety, 
and a formal release of the surety is a release of the principal ; 
but an informal release of one of them may have no effect on 
the other. (D. 46, 4, 13, 7.) 

In the case of pacts a technical difficulty arises that. is not 
‘felt in aceeptilatio, Acceptilatio operates as an annihilation ot 
the debt, but a pact only as an equitable defence. Now it was 
a rule of the Roman law that one freeman could not act for 
another. Llow, then, could a surety reap the benefit of a pact 
made with his principal, and not with himself, or how could 
a principal avail himself of a pact made only by his surety ? 
The answer was that such a pact made by A. on behalf of B. 
could be pleaded in favour of B. only when it was A.’s interest, 
aud so in effect the pact wus for A. solely. (D. 2, 14, 27, 1.) 
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Generally speaking, a pact not to sue (in rem) made with a 
debtor was available as a defence to the surety. The excep- 
tion was when there was an express or an implied Paes 
standing that the debtor alone should be released. (D. 2, 
22.) The reason is manifest. If the surety could be sued, te 
could turn back on the debtor and compel him to make good 
the amount paid on his behalf, and so the release of the debtor 
would be nugatory. Jlence if the surety had released the 
debtor from his obligation to refund what the surety might be 
compelled to pay, he could ne bas hinaself of any agreement 
made with the debtor. (1). 2 oz.) 

Such reasoning did not aa ee a general agreement not 
to sue was made with the surety. It was immaterial to the 
surety whether the debtor continued bound or not. Ilence, as 
a general rule, a pact pee with the surety was no defence to 
the debtor, (D. 2, 14, 23.) If, however, it were understood 
that the debtor also was be included in the release, the debtor, 
although he could not directly plead the agreement, which had 
not been made with himself, could allege that the action was 
brought against good conscience, 80 a te wide defence 
(exceptio dol) find shelter. (D. 2, 14, 25,2; D. 2, 14, 26.) 

The rules may be thus Een re actor agreement 
not to sue made with a principal debtor operated in favour of 
the surety, unless the contrary was proved to be the intention 
of the parties; a general agreement uot to sue made with a 
surety did not operate in favour of the principal debtor, unless 
it was proved that the parties intended it to have that cflect. 


Third—PRESCRIPTION. 


In considering the subject of prescription, or the extinction 
of rights through Japse of time, a vital difference is to be re- 
marked between property and obligation, between rights an rene 
and rights in personam. In the case of property the early 
Roman law had usucapio; but usucapio operated directly as an 
investitive fact, as a mode of converting an imperfect intu a 
perfect title ; it directly established the possessor, and so only 
indirectly and infereutially disestablished the owner. In the 
case of obligations, or rights in personam, which consist of duties 
to do or forbear, the delitor, frum the nature of the case, cannot 
have possession, Prescription, therefure, if it exists at all, 
must operate in the first iustauce against the creditor, and sv 
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indirectly in favour of the debtor. Prescription, as applied to 
obligation, can take no other form than a refusal to give the 
creditor an action. It thus happened that while the Roman 
law had prescription in regard to property—namely, usucapto 
—it had no analogous provision for obligations. The first 
dawn of a law of prescription as applied to rights in personam 
was when the Preetor, in introducing new actions, limited them 
to a fixed period, generally a year. This limit was in perfect 
harmony with the general principles of Praetorian intervention. 
His jurisdiction waseregarded as essentially extraordinary, 
evoked by some clamant injustice, and not to be stretched 
further than was necessary. If, therefore, an aggrieved person 
did not choose to apply for relief within the year, the old civil 
law was simply allowed to take its course. 

We must here observe that actions proceeding from a statute or senatus 
consultum, or imperial constitution, were available for all time, until imperial 
constitutions fixed certain limits both for actions 7 rem and actions 7” fer- 
sonam ; those that depend on the Prietor’s peculiar jurisdiction live, for the 
most part, fora year only (for the power of the Przetor was for a year only), but 
sometimes they are extended to all time, that is now up to the limit intro- 
duced by the constitutions [copying the regular law]. Of these latter instances 
are the actions given to the donorum possessor and the rest that stand in the 
place of the heir. The actio furti manifest too, although proceeding from 
the Prator’s own jurisdiction, is yet given for all time. For the Pretor 
thought it absurd that such an action [fixing a money penalty instead of a 
capital penalty] should be limited to a year. (J. 4, 12, pr.; G. 4, 110-111.) 


Constantine enacted that a claim of ownership should be 
barred after forty years (C. 7, 39, 2), but the first enactment 
establishing prescription for obligations generally was made in 
A.D. 424, by Theodosius Il. It fixed a period of thirty years 
for the extinction of all actions, whether in rem or in personam. 
(C. Th. 4, 14,1; C. 7, 39, 3.) Another law passed by Anas- 
tasius (A.D. 491) makes a prescription of forty years for the 
cases not included in the previous enactment. (C. 7, 39, 4.) 
It is difficult, considering the general terms of the first enact- 
ment, to say what these cases were. Finally, Justinian made 
the term thirty years for all actions, except the actio hypothe- 
carta, which had a special prescription of forty yeurs; but 
claims for freedom were imprescriptible (p. 185). In order that 
prescription should operate as a divestilive fact, the following 
conditions were necessary :— 


(1.) A right of action accrued, 
(2) Absence of claim for 
(3.) A certain time. 
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The effect of incapacity to sue on the part of the creditor, and of mala fides of the 
debtor, will be considered separately. 

1. Prescription begins to run from the moment that the 
right of action exists, and is not exercised. (C. 7, 40, 1, 1; 
C. 5,12, 30.) Recurring to the technical language already ex- 
plained, it is from the time when dies renit, not from the time 
when dies cessit. Hence, if an obligation is conditional, pre- 
scription begins to run, not from the date of the agreement, but 
from the moment when the condition is fulfilled; in a deferred 
obligation (in diem), only when the time has elapsed, and the 
creditor can sue. (C. 7, 39,8, 4.) Itisa more difficult question, 
at what moment prescription began to run when no time or 
condition was fixed in the contract. The general rule in con- 
tracts was, that if no time was fixed, performance could be at 
once demanded. (J. 3, 15, 2.) But does a right of action 
arise before » demand is made? In one passage, Ulpian adopts 
the view of the English law, against which Austin argues 
strenuously, that the action is itself a demand. (1. 16, 3,1, 22.) 
From this it follows that a plaintiff will not be defeated in an 
action, merely because he has not, previous to the commence- 
ment of the action, made a demand for performance. It would 
therefore follow that, for the purpose of prescription, time be- 
gins to run from the moment the contract is made, unless either 
the contract is conditional or it fixes a time for performance. 
Austin’s criticism of the rule is quite justified from the stand- 
point of theoretical jurisprudence. But the point is one of 
small practical importance, except as affecting the question of 
costs. A creditor who sues a willing debtor without first ask- 
ing him to perform his contract, ought to be made to pay the 
costs incurred by the debtor. 

A case of special importance is in obligations of periodical payments. These pay- 
ments may be either of principal or of interest. 

(1.) Prescription of a principal debt through non-payment of interest. When o 
debt bears interest, prescription begins to run from the date of the last payment of 
interest, net from the time that the debtor could have brought an action to recover 
the principal debt. If, however, the loan is made for a definite period, prescription 
does not run until that period is expired, even although interest may have been due 
and not paid, because prescription cannot ren before the right of action accrues, 
although it need not beyin until afterwards. (C. 7, 39, 8, 4.) 

(2.) When the periudical payment is not of interest but of principal, as when 


perpetual rent is imposed upon land by testament, prescription begins from the last 
payment. (C. 7, 39, 7, 6.) 


2. The prescription must*not be interrupted ; there must be 
@ continuous non-claim. 
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(1.) An acknowledgment of the debt (agnttio) by the debtor 
interrupts the prescription, and forms a new point of departure, 
from which the prescription is to run. Giving a new written 
security (C. 7, 39, 7, 5), payment of part of the debt, or “con- 
stituting ” for the payment (D. 13, 5, 18,1), are such acts of 
acknowledgment. If there are several creditors or debtors, 
acknowledgment by one binds or releases all the rest. (C. 8, 
40,5.) Buta mere demand of the debt, or a transfer of the 
debt to a third party (cessio actionis), did not break or interrupt 
the prescription. 

(2.) Action brought’ by the creditor. Anciently no action 
availed to interrupt prescription until it had reached the litis 
contestatio (sce V., Divestitive Facts), but under the later pro- 
cedure, it was the summons and transinission of the plaint 
(libellus conventionts) that broke the prescription. (C. 7, 40, 3.) 
A reference to arbitration also interrupted the prescription 
(C. 2, 56, 5, 1); but not a demand made before the wrong 
tnbunal, (C. 7, 21, 7.) 

Ouee a case was before the court, if was subject to the rules 
laid down with reference to legitima judicta (G. 4, 104-105), 
or else was impreseriptible. (D. 50.17, 139, pr.) It would 
appear, however, that the thirty years’ prescription was applied ; 
(C. Th. 4, 14, 1,1), a term changed by Justinian to forty years 
from the last-brought action. (C. 7, 40, 1, 1.) 

38 The length of time required, 

(1.) In Preetorian actions, as stated in the text, the prescrip- 
tion was gencrally for a year. Paul (D. 44, 7, 35, pr. ; D. 25, 2 
21,5) and Ulpian (D. 4, 9, 8, 4) drew the line thus :—Penal 
actions Iutroduced by the Pretor were confined to one year's 
prescription ; but actions for the recovery of property, even 
when due entirely to the Pretor, were perpetual, like the actions 
of the civil law. The aetio doli mali was penal, and at first pre- 
scribed in a single year, but the period was extended by Con- 
stantine to two years, (C. 2. 21, 8.) Pretorian actions, if 
originally unlimited, fell under the prescription of the next 
class—the civil actions. 

(2.) In all other actions the period was thirty years, with the 
following exceptions :-— 

1°. Justinian extended the prescription to 100 years when 
the action was by a church or pious foundation, and related to 
succession, legacies, gifts, or contracts of sale. The same time 
was given when money was left for redeniption of captives 
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(C. 1, 2, 23.) This privilege was extended (A.D. 535) from the 
East to the West, to the whole Ecclesia Romana. (Nov. 9.) After- 
wards (A.D. 541) the time was reduced to forty years. (Nov. 111.) 

2°. Actions by municipalities were included in the foregoing, 
but it may be inferred from Nov. 111 and Nov. 131, 6, that in 
this case the time was reduced to thirty years. 

3°. Such actions as the imperial exchequer (j/iscus) could 
bring in common with private persons were subject to the usual 
prescription of thirty years (D. 49, 14, 6) ; but actions exclusively 
competent to the exchequer were barred by the lapse of 
twenty years, even when other penal actions were not subject to 
any prescription. (D. 44, 3, 13, pr.; D. 49, 14, 1, 3.) To this 
rule two exceptions existed: (1) taxes were always impre- 
scriptible (C. 7, 39, 6); and (2) the right of succession to vacant 
inheritances was limited to four years. (C. 7, 87, 1.) 

The bona fides of the debtor or capacity of the creditor. 

In usucapio there must be bona sides of the possessor; and 
when Justinian extended to the longi temporia possessio all the 
Incidents of usucapio, he enacted a similar condition, (C. 7, 59, 
8,1.) But in prescription of actions the condition of bena fides 
was immaterial ; the defence lies not in the positive claim of the 
debtor to release, but in the denial to the creditor of lis remedy 
for his remissness. Manifestly the debtor necd not plead dona 
jides to take advantage of the plea of prescription. 

Prescription ran against women and persons who were out 
of the jurisdiction, or engaged in military service: but not 
against persous under the age of puberty, even when they had 
tutores. (C. 7, 39, 3.) 


Fourth—CoNFuUSsSIO. 


Confusio occurs when a ereditor becomes heir to a debtor, or 
a debtor becomes heir to a creditor, This result arose from 
the old conception of inheritance—the idea, uamely, that the 
heir was not a new person, but continued the legal personality 
of the deceased. It will therefore be convenient to postpone 
what has to be said on the subject of confusio until the subject 
of inheritance is approached. We may, howcver, observe that 
by the law as amended by Justinian (C. 6, 30, 22, 14), an heir 
making an inventory escaped the operation of this rule, and 
remained after accepting the inheritance, as regards suis due 
by him to the estate or vicg versa, in the same position as 
before acceptance. 


Fifth—Zs71s CONTESTATIO. 


In the Roman law, for reasons to be afterwards stated (Law 
of Procedure, Litis Contestatio), taking a debtor into court 
operated as an extinction or abandonment of the debt. The 
creditor obtained, in lieu of his original right,.a new claim 
against the debtor, which he could prosecute until he obtained 
full satisfaction. The appearance of the parties before a judex 
constituted a new departure. This is shown in a striking way 
by the rule regarding penal actions. A penal action could not 
be brought against the heir of the wrongdoer ; but if the delin- 
quent were sued, and he died after the stage of lites contestatto, 
then the action went on against his heirs. (D. 44,7, 26.) Again, 
a stipulator sues for a slave. After the litis contestatio, the slave 
dies, the debtor is not relieved, as he would have been if the 
slave had died before the litis contestatio, (D. 42, 1, 8.) 


REMEDIES. 


J. Descent of Obligations to Heirs. 

The general rule was that the rights of a creditor descended 
to his heirs, and the duties of a debtor descended to his heirs. 
(J. 3, 24, 6.) 

It is not all the actions against a man available at strict law or given by 
the Prator that are equally available or are usually given against his heir. 
For it is a most certain rule of law that penal actions arising from wrong (as, 
for instance, furtt, vf bonorum rvaptorum, tnjuriarum, damnt injuria) are 
not available against the heir. But actions of this sort are available by 
heirs, and are never denied them—except, indeed, the actio tnjuriarum, and 
any like action that may be found. Sometimes, however, even an actio ex 
contract is not available against an heir [nor to an heir, for the heir of an 
adstipulator has no action ; and, on the other hand, the heir of a spossor or 
fidepromissor is not liable]; as when the testator has acted fraudulently, and 
nothing gained by that fraud has come to his heir. But the penal actions 
of which we have spoken above, if once actually joined (contesta/ae) by the 
principal persons, are both given to heirs, and pass on as against heirs. (J. 
4, 12,13; G. 4, 112-113.) 

Three exceptions are pointed out in the text. But (4) the contract of letting on 
hire of service was necessarily extinguished by the death of the workman ; also (5) 
partnership was regarded as so essentially personal that, except in the case of societas 
vectiyalis, the death of a partner dissolved the association even among the surviving 
partners, and the heir of a partner could not succeed in his place. 


II. The Measure of Damages. 

This subject has been illustrated in detail elsewhere: but 
we may here recapitulate and bring together the several stand- 
ards of damages known to the Roman law. We may reckon 
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three distinct kinds :—(1) ordinary damages, including conse- 
quential damages; (2) sub-ordinary, or a certain lenient 
measure adopted in a few specified cases ; and (3) penal or con- 
ventional damages, as fixed by the parties in their agreement. 

1, The ordinary standard was the loss sustained by the 
complainant in consequence of breach of contract by the 
defendant. This is either verum rei pretium (the market value) 
or quanti actoris interest (how much the plaintiff has lost), which 
may exceed the price of the thing. Quanti ea res est, in actiones 
arbtirariae, means sometimes one and sqnetimes the other of 
those measures of damage. (D. 50, 16, 193; D. 39, 2, 4, 7.) 
When the breach of contract was wilful, the defendant was 
responsible for much more than if the breach was due to no 
fault of his. Thus a person selling a diseased ox that infects a 
herd is liable for the value of all in the herd that die if he 
knew of the disease at the time of the sale; if he did not, he 
was liable only for the difference in value between a sound and 
an unhealthy animal. 

2. A lower standard existed when the damages were limited 
to the amount the defendant was able to pay.’ This is ex- 
pressed by the terms quantum facere potest ; and several examples 
have been already mentioned, as in the action on partnerslup. 
The idea was, that the relationship out of which the action 
sprung was not to be governed by strict commercial considera- 
tions; that it was one of such mutual confidence and esteem 
that even when a party was wrong he was not to be pressed 
too hardly. 

3. A third measure of damages may be termed conventional 
or penal; that is, an amount may be agreed upon as the equi- 


valent of the loss likely to be sustained by entire breach of 


contract. This was especially necessary or convenient when 
the object of the contract was not a thing, the value of which 
could readily be ascertained, but acts the value of which might 
be very much a matter of opimion. 


Not only things but acts may be brought into a stipulation, as when we 
stipulate that something shall be done or not done. In stipulations of this 
sort it will be best to throw in a penalty at the end, lest the amount of the 
stipulation should be uncertain and the plaintiff be forced to prove what his 
interest is. So, if a man stipulates that anything shall be done, the penalty 
ought to be added ; thus, “If it i» not done, then do you undertake to give 10 


1 Imo nec totum, quod hahbet, eis ext&quendum puts, sed ei ipsi ratio habcnda est, ne 
egeat, (D. 42, 1, 19, 1.) 
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aurei as a penalty?” But if the stipulation is so framed as to require by 
one and the same agreement that some things shall be done and that 
others shall not, a little clause of this sort ought to be added: “ If anything 
is done against the foregoing, or if anything is not so done, then do you 
undertake to give 10 aurci asa penalty?” (J. 5, 13, 7-) 

The amount named as a penalty was not, however, conclusive ; 
for if it were inadequate, more might be obtained; and if it 
were excessive, it might be reduced. 

Titins sold Gains some land, and by stipulation it was acreed that Gaius should do 
something, subject toa penalty. If Titius sues first on the sale and recovers less than 
the penalty, he can afterwanls sue on the stipulation for the penalty. But if he 
recovers as much as the penalty, and afterwards sues on it, he is repelled by the 
exceptio doli mali, By proceeding on the boace tide’ action of sale, he is not precluded 
from going on with the stipulation for the penalty. 1f Titius sued first on the stipula- 
tion, he could not afterwards sue on the sale, because the stipulation included the 
whole agreement; but if the penalty was less than the damage actually suffered, he 
was allowed to proceed with an action on the sale, and recover enough to pive him 
com) i«te eatisfiuetion, (1). 79, 1, 28.) 

Cornelius compromised a claim avainst Maevius for 60 auret, but Maevius incon- 
siderately agreed toa penalty of 100 auret if he did not keep the terms of the com- 
promise. Cornelius could not recover more than was really due—namely, 60 aure? ; 
and if he demanded more, could be defeated on the ground of bad faith (cxecptio doli 
mali) This a penalty might be reduced. (DD. 44, 4, 4, 38.) 

But penal stipulations in the contract of sale were rigidly enforced. They were 
not intended to be an estimate of damaves. 

HIT. Interest (vaurae, fenus, versura),  (Sors, caput = principal). 

Interest, according to the teaching of political economy, is an 
equivalent for two things—first, for the use of money or any 
other property ; and, secondly, for the risk of losing the money 
or other property. The rate of interest, under free competi- 
tion, Is principally determined by these two considerations. 
This analysis is so simple, and the advantages of interest to 
both borrowers and lenders are so obvious, that we can with 
difliculty realise to ourselves the feelings of some ancient 
nations upon the subject. Jews were forbidden to take usury 
from Jews, but might lawfully do so from Gentiles. The idea 
evidently was that from friends or fellow-citizens it was mear 
to exact a reward for a loan. For centuries the Christian 
Church struggled to suppress interest, but in commercial 
nations without lasting success. Among the Romans we find 
an identical spirit of hatred of usury or usurers going the 
length of prohibiting the acceptance of interest altogether ; and 
when that was found too much, of keeping it within fixed 
limits. By the law of the XII Tables, interest was limited 
to 12 per cent, per annum (unciarium fenus). In B.c. 345 or 347 
this rate was reduced to one-half (semiunctarium fenus); and in 
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8.0. 340 it was altogether prohibited by the lex Genucia. This 
law was confined to Rome; but another statute extended the 
prohibition to Italy. Such legislation, as might be expected, 
overshot the mark, and in spite of the law, the recognised 
maximum in the time of Cicero was 12 per cent. per annum. 


Justinian fixed the following rates for loans of money (C. 4, 82, 26, 1) :— 
1. Maritime loans (peeunia trayectitia), maximum, 12 per cent. per annum, 


2. To merchants and business men, P . 8 a 
3. To ordinary persons—not in business, . . 6 »” 
4. To high personages (ilustres, ctc.), ° } 4 

5. To agriculturists (Nov. 32), ‘ . 


It was also a rule that in no ease should the interest exigible 
exceed more than twice the amount of the principal debt. 
(C. 4, 32, 27,1; C. 4, 32, 29; C. 4, 32, 30.) 

Compound interest (usurae usurarum) was prohibited by the 
ancient law; but the rule was evaded by an agreement to turn 
interest into principal bearing interest. This evasion Justinian 
emphatically prohibited, and allowed only simple interest to be 
added to the principal. (C. 4, 32, 28.) 

If the interest charged or paid exceeded the legal rate, the 
contract, was not void ; but the excess paid was taken to reduce 
the principal, or if that were paid, could be recovered as money 
not due. (D. 22, 1, 20; D. 22, 1, 29.) 

Interest might be due by agreement as part of the terms of 
the contract. In contracts bende sided interest could be attached 
by a mere pact without stipulation ; but this could not be done 
in contracts stricti juris (Ze. In stipulation and mutuwm). In the 
case of loan, a verbal promise to pay interest without stipula- 
tion amounted only to a natural obligation. To tlis rule, how- 
ever, exceptions were made in Joans by bankers (Nov. 136, 4), 
in loans by municipalities (D. 22, 1, 30), and in loans of corn or 
barley (C. 4, 32, 12). 

IV. Afura and its consequences (aches), 

In the opinion of the jurisconsults, mora was a difficult term 
to define. A rescript of Antoninus Piusis quoted to this effect: 
—“Whether mora exists, is a question that cannot be deter- 
mined by any imperial constitution or response of a juris- 
consult, since it is a question of fact rather than of law.” A 
person is in mora generally when he does not perform his 
promise until after the time that he is bound to do so, and 
for the most part that time was after a demand for performance 
had been properly made and refused. (D. 22, 1, 32, pr.) There 
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was no moraif the existence of an obligation was in good 
faith disputed, and the creditor challenged to his legal remedy." 
(D. 22, 1, 24, pr.; D. 22, 1, 47.) 

A husband bequeathed to his wife the usufruct, and, if they had any children, the 
ownership, of a third of his property. The heirs of the husband accused the wife of 
forging the will, and of other crimes. Until she was acquitted of those charges, 
she could not recover her legacy. The charges were unfounded ; and a child was 
born, thus giving her a right to the ownership of a third. It was held that she could 
demand the income for the period during which she was kept from her property by 
false charges. (D. 22, 1, 48.) 

Gaius owes the slave Stichus to Titius, but Titius agrees not to sue him for a 
certain period. After this pact, and before the time expired, Stichus died. Could 
mora be attributed to Gaius? No, because Titius by agreement divested himself of 
his right to demand Stichus. (D. 2, 14, 54.) 

Maevius promises Eros after two months to Sempronius. At the end of one 
month Sempronius demands Eros. Before the end of the two months Eros dies. 
Has Maevius mae mora? No, because the demand was premature. (D. 45, 1, 49,3.) 

1. The effect of mora by a debtor. 

(1.) In legacies, fideicou-missa, and bonae fidei contracts, mora 
by a debtor subjected him to the payment of interest. (D. 22, 
1,32, 2.) But no interest was due from mora in the formal con- 
tracts and mutuum ; that is, in contracts stricti juris. Interest 
was due, however, not as a matter of right, but only of judicial 
discretion. If the judge thought interest ought to be given, he 
could give it, but he was not compelled in every case of mora to 
do so, (D. 15, 1, 49, 1.) The amount was determined by the 
rate of interest current in the place (D. 22, 1, 1, pr.), but must 
in no case exceed the limits fixed by law. (C. 4, 32, 26, 1.) 

(2.) Afora throws on the debtor all loss arising from the 
destruction of the thing promised by accident without the 
fault of the creditor or debtor (periculum rei). (D. 44, 7, 45; 
D. 45, 1, 91, pr.; D. 7, 1, 87; D. 45, 1, 91, 3.) 

2. Effect of mora by creditor. 

A creditor by improperly refusing to accept a discharge of 
the debt, not only releases the debtor from paying interest for 
delay, but must bear the loss of the accidental destruction of 
the thing promised. (D. 46, 3, 72.) 

Gaius stipulated for Dama or Eros. Titius, the debtor, brought Dama. Gaius 
refused to take Dama, who afterwards died. Gaius cannot then sue for Eros. (D. 
45, 1, 105.) 

Julins owed Cornelius 10 aurei, and took the amount to him, and he, without good 


reason, refused to take it. By mischance Julius lost the money. If Cornelius sues 
he van be defeated by the exceptio dolt mali. (D. 46, 3, 72, pr.) 





1 Qué sine dolo malo ad judictum provoca’, non videtur moram facere. (D. 50, 
17, 63.) 


Second DWibision. 


QUASI-CONTRACT AND STATUS. 


RIGHTS in personam arising from the consent of the persons 
bound have now been examined. But righta in personam may 
exist without the consent of the persons bound. Such rights 
were said by the Roman jurists to arise quasi ex contractu. 
Rights in personam arising from consent are contracts; rights 
in personam arising by operation of law are quasi-contracts. 
It seems, however, desirable to subdivide this last-mentioned 
class. Some quasi-contracts come very near contract, and are 
governed by precisely the same considerations, Others, such 
as tutela, have very little in common with contract. In some 
cases the relationship created by quasi-contract is temporary, 
and for a single transaction; in other cases it is permanent, 
lasting even for the whole life of the parties, It would seem 
expedient, therefore, to confine the term quasi-contract to those 
cases where the legal duties created by law are closely analogous 
to those of contract. The term “ status” may be taken to apply 
to those cases where a permanent relationship is created by 
the law, where the duties imposed upon a person are Imposed 
upon him as a member of a class. This group includes the 
following heads:—Patron and freedman; Parent and child; 
Husband and wife; Yutela; Cura, 


QUASI-CONTRACT. 


The examples to be given of quasi-contracts all resemble the 
equitable contracts. If a bilateral agreement not enforceable 
by law is performed by one of the parties, we have seen that 
by means of the actio in factum praescriptis verlis the other party 
could be compelled to perform his promise or pay damages. But 
in certain cases the law did not go quite so far, and when the 
performance took the shape of delivering property, contented 
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itself with ordering restitution. In these cases the remedy was 
by condictio. 

Restitution was given in several cases, which are thus 
enumerated by Paul:—(1) where money not due has been 
paid by mistake (0b indebitum) ; (2) where property has been 
given in terms of a compromise never cairied out (ob trans- 
actionem) ; (3) or when given under a condition that has been 
broken (ob conditionem); or (4) for a past consideration (0b 
causam) (D. 12, 6, 65, pr.) ; or (5) for a future consideration (0b 
rem). (D. 12, 6, 65, 4.) Generally, when a person had given 
anything in order that something might be done, and it was 
not, done, or that something might not be done, and it was 
done, there was an equitable ground for restitution. This is 
the meaning of the phrase, Cuusa data causa non secuta. 

Trusts,—One of the most important cases of restitutory 
procedure was in trusts. It was possible during the Empire, 
by means of fideiconmissa, to establish trusts, but at no time 
could trusts be created by act inter vivos. The examples 
presently to be cited will show to what extent trusts were 
recognised, but the leading facts may be briefly stated. 
Suppose A, agreed to give property to B., which B. undertook 
to sell, and to give the proceeds to C. As between A. and B., 
all the ingredicnts of a contract are present ; but neither could 
A. force B. to accept the property, nor could B. compel A. to 
deliver it, if meanwhile A. had changed jis mind. The trust 
could not. be enforced as between A. and B., and still less at the 
instance of C., who was no party to the contract. 

But suppose A. has given the money or other property agreed 
upon to B. but B. has not given the proceeds to C. Here two 
possilnlities have to be considered. 3B. may refuse to do any- 
thing, and simply keep the property as it was given to him ; 
or A. may repent of his intended lberality, and desire B. to give 
him back his money. In both cases the remedy is the same. 
Neither C. nor A. can compel B. to execute the trust, but A. can 
require B. to restore his property. So if A. repents, B. must 
give him back the property; and he has no right, nor has C. any 
right, to enforce the trust. At what point A. could intervene 
and change his mind before the trust was executed, depended 
upon the circumstances of the case. (D. 12, 4, 3, 2.) 

The father of Sempronius gave lands to his sister Claudia, on condition that she 
should satisfy his creditors, Claudia accepted the lands, but did not satisfy the 


creditors. Sempronius, the father’s heir, being liable for the debts, was entitled 
to have the gift set aside and the property returned to him. (C. 4, 6, 2.) 
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Tryphon, an heir, is ordered by his testator to erect a monument according to an 
amount to be settled by Dama, a freedman. Tryphon gives Dama a sum of money 
to raise the monument, which Dama does not apply for that purpose, Dama must 
return the money to Tryphon. (D. 12, 4,.11.). 

Titius gives his slave Stichus to Gaius to manumit him. Before the manumiasion 
takes place, Titius sends a messenger to request Gaius not to manumit Stichus, but to 
give him back. Gaius disregards this message and manumits Stichus. What remedy 
has Titius? According to Ulpian (D. 12, 4, 5, 1), Titius can sue Gaius for the value 
of the slave, as the manumission was irrevocable. But Julian treats this as a case of 
mandate, and adds an important qualification tothe anawer. If Stichus had been found 
out with some great wickedness, as falsifying his accounts or plotting against the life 
of his master Titivs, Gaius was bound to act upon the message sent him ; but if there 
was nothing against the character of Stichus, he Was Justified in munumitting, even 
after the express orders of Titius to the contrary. (D. 17, 1, 30.) 

Sempronius gives Titius 10 auret to buy a slave and manumit him. Titius buys a 
slave for the money. Before the manumission the shive runsaway. Sempronius now 
sends a message to Titius requesting him not to manumit the slave. Sempronius may 
require Titius to promise to give up the slave if he should catch him, (D. 12, 4, 5, 2.) 

Calpurnius gives to Julius a sum of money to manumit his slave Pamphilus. 
Julius accepts the money, and sets out with Painphilus to go before the Praator to 
manumit him. On their way they are attacked by robbers, and Pamphilus is killed. 
Can Calpurnius demand back his money? No; because the fuilure of Julius tou manu- 
mit Pamphilus was not his fault. (D. 12, 4, 3, 5.) 

Titius gives Gaius money to manumit his slave Stichus. Gaius accepts the money, 
but before the manumission Stichus deserts. Can Titius demand back his money ? 
The answer depends on circumstances. If Gaius intended to sell Stichux, and Titius 
paid the money to stop the sale, he cannot ask back hismoney. Gaius must, however, 
promise to return the money if the slave is caught, less his depreciated value in con- 
sequence of running away. If Gaius had no intention of selling Stichus, and the 
intervention of ‘Titius wag purely voluntary, Gaius- must refund the money, unless he 
can show that the prospect of manumitting Stichus made him keep an insufficient 
watch over him. If Gaius refuses to manumit Stichus on account of his having 
run away, Titius may require him either to give up Stichus, or to restore his money. 
(D. 12, 4, 5, 3.) 

In the case of trusts, there is no consideration on the part of 
the-trustee, or of the beneficiary. In other cases a consideration 
may be present.. 

Titius gives Gaius 5 aure: not to sne him. Gaius sues Titius. Titius can then 
demand the restitution of his money. (D. 12, 4, 3, pr.) 

Sempronius gives Maevius a sum of muney to-build a house for himself on his own 
land. Maevius takes the money, but does not build the house. Unless it appears 
that Sempronius would not have given the money except for that purpose, the mere 
fact of Maevius not building will not entitle him to revuke the gift. (D. 24, 1,13, 2; 
C. 4,.6, 8.)- 

MonEY PAID BY MISTAKE. 

The proper plaee for this topic caused considerable perplexity 

to the Roman jurists. Gaius makes out an analogy with the 


contracts re. 





' Pecunia a te datam, si haec causa, pry qua data est, non culpa accipientis, sed Jortuito 
casu non est secuta, minime repeti posse certum est. (C. 4, 6, 10.) 
2T 
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The man, too, that has received money not due to him from one that 
paid it by mistake, incurs an ob/¢gatio re. And if an action is brought 
against him to obtain repayment, the plaintiff is given an actio condictitia, 
For a condictio SI PARET EUM DARE OPORTERE is allowed, just as if the 
money had been received on loan. Hence [some think] that a Pupillys 
[or a woman] to whom money not due has been paid by mistake, without 
the authority of the /u/or, is not liable to an tndebsts condictio any more than 
for money given on loan. But this kind of obligation does not really arise 
out of contract. For he that gives the money with the intention of paying a 
debt, wishes to break off old business rather than to contract new. (J. 3, 


14,1; G. 3, 91.) 
Justinian brings it under ¢he general head of Quasi-Contract, but also remarks on 
the analogy with Mutuum. 


Again, he to whom a man has by mistake paid money that is not due, is 
held to owe the money as if by contract. Strictly, indeed, it is not by con- 
tract that he has incurred the obligation ; so much so, that if, as we have 
said above, we are to follow out the raffonal/e of the case more precisely, 
he may be said to have incurred the obligation by breaking off business 
(ex distractu) rather than by contracting it (ex comtractu). For he that gives 
money with a view to paying a debt, seems to give it in order to break off 
old business rather than to contract new. And yet the receiver incurs an 
obligation just as if a loan were given him, and is therefore liable to a 
condictio. (J. 3, 27, 6.) 

A right to recover money paid by mistake existed when the 
following circumstances concurred :— 

I. The thing given or money paid must not be for a debt, 
either civil or natural. 

II, The belief in the existence of the debt must have been 
due to a mistake of fact, and not of law, except in certain 
specified cases. 


I. There must be no real debt, either civil or natural. 

Although performance of a natrralis obligatio will not be 
enforced by a court of Jaw on the application of the creditor 
(naturalis creditor), yet if the debtor voluntarily performs the 
obligation, he cannot ask restitution. (D. 12, 6, 51.) 


A master owes his slave money, and after manumitting the slave pays him the 
amount, under the erroneous idea that he was bound to do so. He cannot recover 
the money, because the debt constituted a natural obligation. Tryphoninus remarks 
that the relation of debt between master and slave is one recognised only by natural 
law (jus naturale), (D. 12, 6, 64.) 

A woman, under the erroneous belief that she is bound to give a doe, settles some 
of her property. She cannot recover the money settled, because, throwing out of 
account her error, ashe ought to adhere to the settlement out of a proper feeling 
(pietatis causa). (D. 12, 6, 32, 2.) 


Titius thinks he has promised 10 aurei to Gaius when he has promised to Maevius. 
Titius pays to Gaius. Titius can recover the money from Gaius. (D. 12, 6, 22, pr.) 
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A legacy is paid under a will) It is afterwards discovered that the will is not 
genuine, or that it is void. The amount paid can he recovered (D. 12, 6, 2, 1), sub- 
ject to the rule that the error is one of fact only. (C. 4, 5, 7.) 

Gaius buys his own slave from Sempronius. Sempronius must restore the 
price paid by Gaius, whether he knew that the slave was not his own or not. (D. 
12, 6, $7.) 

Two sureties promised 10 aurei for adebtor. The debtor paid three, and afterwards 
the sureties paid five each. The surety who paid last can recover three from the 
creditor. (D. 12, 6, 25.) 

Two sureties are jointly liable for 10 aures. At the same time they each pay 10 
aurei. Each can recover 5 aurei from the creditor. (D. 12, 6, 19, 4.) 

Gaius bought land from Titius. Before delivery, Gaius died, leaving an injunc- 
tion to his heir that Titius should not be required to defiver the land. In ignorance 
of this, Titius delivered the land. He can recover it, because the obligation to deliver 
it was released by the will of Gaius. (D. 12, 6, 26, 7.) 

An agreement has been made between a patron and his freedman of release from 
service (operac). If after that the freedman by mistake renders service, he can 
recover the value. (D. 12, 6, 40, 2.) 

A debtor pays to a person who falsely pretends to be the agent of his creditor. 
He is not released, but can recover the money from the false agent. (C. 4, 5, 8.) 

A robber lets a house and receives the rent, or lets a ship and receives the freight, 
or Jets the services of slaves and receives their wages. In all these cases payment 
cannot be recovered, and the debtor is discharged. But if the owner let the house or 
the ship or the slaves, and the robber merely took the rents, then the debtors are 
not discharged, but they can sue the robber for the recovery of their money. (D. 
12, 6, 55.) 

Titius thinks he owes either Stichus or Pamphilus. He really owes Stichua, but 
delivers Pamphilus. He can recover Pamphilus, for that is not an equivalent for the 
delivery of Stichus. (D. 12, 6, 19, 3.) 

A vendor delivers land free from servitude, when, according to agreement, it ought 
to have been burdened with a right. of way (iter). The vendor can sue to bave the 
right of way setup. (D. 12, 6, 22,1; D. 19, 1, 8, pr.) 

An heir is bound to give a part of a house to a legatee on a particularday. Before 
the day named, the house was partly burned, and it was repaired by the heir. At the 
proper time he delivered the part of the house without reserving what he had spent on 
its restoration. He can sue the leyatce for the expense. (D. 12, 6, 40, 1.) 


Money paid by order of a court, even when the order is 
wrong, is not money paid by mistake. (C. 4, 5,1.) So money 
paid to avoid a penalty is not considered as paid by mistake. 


There are certain cases, however, in which repayment cannot be demanded, 
although the money was not due, but was paid by mistake. The ancients 
have determined that this is so in cases where the amount to be sued for 
(d's) increases if liability is denied, as under the /ex Aguila, and also in the 
case of alegacy. ‘This the ancients indeed wished to apply to those legacies 
only that are definite in amount, and bequeathed fer damnationem. But 
our constitution, since it has allowed all legacies or trusts one and the same 
nature, has extended this increase to all. It has not, however, granted this 
right to all legatees, but only in the case of legacies or trusts left to consecrated 
churches, and the other places worthy of veneration, that are honoured in 
view of their religion or piety. If these legacies are paid, although not due, 
repayment cannot be demanded. (J. 3, 27, 7.) 
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As‘to the lex Aquilia and double damages, see p. 831. Legacies per damnationem 
will be explained subsequently. (Book III., Legatum.) 


II. The money paid must be parted with in ignorance of 
some: fact, not of law.. (C. 4, 5,.6; C. 1,,18, 10; D. 12, 6, 1, 1.) 
Every one was taken to know the law. (C. 1, 18,12.) Regula 
est, juris quidem iqgnorantiam cuique nocere, facti vero tgnorantiam 
non nocere. (D. 22, 6,9, pr.) The reason assigned is that law 
can and ought to be definite ; but the most circumspect cannot 
know everything.. Cum jus finitum et posstt esse, et debeat ; facti 
imterpretatio plerumque etiam prudentissimos fallat. (D. 22, 6, 2.) 


A. does not know that B. is his cognate. Is this an error of law or fact? If A. 
knows that both he and B. are free, and from whom they are born, but is not aware 
that B. is thereby a cognate, it is an error of law. But if A. was exposed by his 
parents, and did not know them, or served as a slave, the error would-be one of fact. 
(D. 22, 6, }, 2. 

He that in ignorance of his rights as heir neglects to claim the Falcidian fourth, 
and pays the lexatees in full, cannot recover the excess from them. (D. 22, 6, 9, 5.) 

A debtor knowing facts. that amount to an absolute equitable defence (perpetua 
exceptio) promises a sum of money as the price of his release from the debt. He 
cannot avail himself of the condictio indebiti. (DD, 12, 6, 24.) Secus, if the error was 
of fact. (1. 12, 6, 26, 7.) 


Every error of fact does not excuse, but only such: errors as 
a man might fall into notwithstanding ordinary care. If the 
error implies a want of due diligence, no relief is given. A 
man cannot plead ignorance of what everybody but himself 
well knows. The true standard’ is not that set by the most 
inquisitive or the most careless man, but by the man of ordinary 
diligence. (D. 22, 6,9, 2.) Sabinus said, error of fact,.to ex- 
euse, must not be the error of a foolhardy speculator. (D. 22, 
6,6; D. 22, 6,.3, 1.). 


EXCRPTIONS.—Some persons obtain relief even from errors of law. 

1. Minoas (under twenty-five) and, @ fortiori, those under the age of puberty (acting 
Without their futures), are not fastened with the consequence of ignorance of law. 
(D. 22, 6,10; 1. 22, 6, 9, pr.) A minor giving’a loan toa jiliusfamilias wae relieved 
from the effect of the Senatus Consultum Macedonianium. (D. 22, 6, 9, pr.). 

2. Women aro sometimes excused. (D. 22, 6, 9, pr.) Thus ignorance of pro- 
cedure—as in the production of documents—did not expose women to the usual 
penalty. (D.2,13,1,5.) Leo (a.n, 469) confined the relief to cases where women were 
expressly exempted from the provisions‘of any statute. (C. 1, 18, 13.) 

3. Soldiers. A filiusfumilias soldier is: made heir by his comrade, but fancies he 
cannot enter on the inheritance without his father’s permission. He is relieved from 
the consequenee of this error. (D. 22, 6, 9, 1.) 

4. Generally a man was excused 'if he had no opportunity of taking the advice of a 
jurieconsult, and was not himself acquainted with the law, (D. 22,.6, 9, 3.) 

5. A peasant (agricultor), or like ignorant person, was excused. (D. 22, 3, 25, 1.) 

6. When there was a- difference of opjnion between the two great schools 
(Sedinians and Proculians) on a point of law, a person was safe in following either. 
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REMEDY (Condictio Indebiti). 


1. The Burden of Proof.—If the defendant admits receiving the money sought to 
be recovered by the condictio indebiti, but affirms that it was paid for a subsisting 
debt, then the plaintiff must prove that the money, although paid, was not really due. 
If the defendant denies receiving the money, and it is proved to have been given him, 
the burden of proving that the money was due rests upon him, (D. 22, 3, 26, pr.) 
When, however, the plaintiff is a minor, er woman, or other person excused from 
errors of law, the burden of proving the fairness and legality of the transaction rests 
wholly upon the defendant. (D. 22, 3, 25, 1.) 

2. The measure of damages depended on the nature of the performance it was.sought 
to rescind. Thus, if corn had been given by mistake, the quality of the grain must be 
taken into account; and if it is used, the price of it mgst be paid. (D. 12, 6, 65, 6.) 

If by mistake a house is given, the measure of damages is not what the plaintiff 
would have let it for, but how much the defendant would bave given for it. (D. 12, 
6, 65, 7.) 

A. by mistake gives B. a slave. B.manumitstheslave. If B. knew that the slave 
was not due to him, he must pay the price of the slave ; but if he did not, he is hound 
only to surrender the rights he has acquired as the patronus of the slave. (1D. 12, 6, 
65, 8.) 

A slave not due has been given to a man, who, ignorant of the mistake, sold the 
slave for a trifle. He is liable to pay only the price he actually obtained. (D. 12, 6, 
26, 12.) 

When a freedman has done work from which he was released, the measure of 
damages. is the wages he would have got. (D. 12, 6, 26, 12. 


NEGOTIORUM GESTIO. 


The negotiorum gestor is one that has done something fer 
another without being asked. He may be compared with the 
mandatartus, (D. 44, 7, 5, pr.) The Actio neqotiorium gqestorum 
was introduced by the edict of the Prastor, He gave an 
action to 4d person that had acted for another, whether that 
other were alive or not at the time of the transaction.’ 


Therefore when a man manages the business of another that is away, on 
both sides actions arise between the parties, called actiones negotiorum 
gestorum. The owner of the property managed may bring against the 
manager an actio directa; the manager in turn an actio contraria. These 
actions, it is clear, do not arise strictly from any contract, for they arise 
only when without any mandate a man voluntarily comes in to manage 
anothers business. They, therefore, whose business is managed, incur an 
obligation, and that without knowing it. It was for the sake of expediency 
that this was received ; lest when men were forced to hurry away suddenly, 
and went from home without giving anyone a mandate to administer their 
affairs, their business should be neglected. And certainly no one would look 
after it, if he were to have no action for what he spent. Again, as he that 
has managed the business for the good of its owner has put the owner under 


1 St quis negotia alterius, sive quis*neyotia, quae cujusque cum tw moritur 
gesserit ; judicium co nomine dabo. (D. 3, 5, 3, pr.) 
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an obligation to him, so he, too, in turn, is bound to give an account of his 
administration. In this case every man is compelled to give an account 
with the utmost possible diligence; for it is not enough to display the same 
diligence that he usually displays in his own affairs, if anyone else of greater 
diligence would have administered the business to greater advantage. (J. 3s 


RIGHTS AND DUTIES. 


A. Duties of the Negotiorum Cestor. 
I. As in the analogous case of mandate, the gestor must 
account to the person for whom he acts. (D. 3, 5, 2.) 
6 


The gestor recovers from a debtor a. sum exceeding the debt. He must give up 
the excess, although he could not recover from the principal any sums that he paid, 
which the principal did not really owe. (D. 3, 5, 23.) 

The geator must pay interest to the principal for the balances that he retains in 
his hands. (D. 3, 6, 31, 3.) 


II. The responsibility of the Negotiorum Gestor. 

1.. Responsibility for Omissions. 

The gestor was in a materially different position from a tutor, 
curator, or agent. These undertook particular duties, the non- 
performance of which exposed them to an action. But the 
gestor undertakes nothing, and consequently, prima facie, cannot 
be sued for omissions. (C. 2, 19, 20.) But this statement must be 
limited by the requirements of good faith (Lona sides); and there- 
fore, if he neglected to sue a debtor of the principal, and the 
debt was lost, he must make good the amount to the principal. 
(D. 3, 5, 8, pr.) More particularly was this the case when the 
gestor himself owed anything to the principal. It was necessary, 
however, to the responsibility of the gestor, that the principal 
should be in a position to exact the performance of the obliga- 
tion. Thus, if the gestor has an article belonging to the 
principal in his custody as a pledge, he was not bound to give 
it up unless he had under his control money belonging to the 
principal sufficient to discharge the debt. (D. 3, 5, 35, 1.) 

The gestor was bound to discharge the creditors of the 
principal, if it was the interest of the principal that they should 
be paid. 

A debtor of Gaius died owing him 50 aurei. Gaius, although not the heir, under- 
tuok the administration, which left him 10 auret out of pocket. On a sale of the 
inheritance, asum of 100 aurei was deposited in a chest, and lost without the fault 
of Gaius. Can Gaius recover from Titius the heir, either the debt of 50 aurei, or the 
10 auret that were spent? This depends on whether it was the duty of Gaius to pay 


himself out of the 100 aurei procured by the sale. If it was. then Gaius not only 
loses his 50 aurei, but must make yood the other 50 to Titius, less the 10 aurei he had 
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pent. But if there were any outstanding claims or liabilities that made it judicious 
to reserve the money instead of paying the debts, then Gaius can recover from Titius 
both the original debt of 50 aurei and the 10 aures that were spent. (D. 3, 5, 13.) 


2. Responsibility for Acts. 

The class of negotiorum gestores is based on a negative rather 
than a positive idea; on the absence of the authority of the 
principal rather than the character of the agency. There 
might accordingly be a most important difference in the acts 
a gestor might be required to do, as well as in the degree of 
responsibility attached to him. According to circumstances a 
gestor might not be liable for negligence, or he might be answer- 
able even for accident. 

A gestor was responsible for dolus only, and not for 
negligence or accident (culpa, casus), if he acted, so to speak, 
with reluctance, and in order to prevent a scrious evil befalling 
the principal. Thus, if he interfered to prevent the bank- 
ruptcy of the principal. (D. 3, 5, 3, 9.) 

But where a gestor intervened without urgent necessity, he 
was bound to show due diligence. Thus, if he undertook the 
management of money, he was bound to lend the money at 
interest to solvent persons, although he was not responsible 
for the loss of the moncy if they were afterwards, through 
unforeseen circumstances, unable to repay the loun. (D. 3, 
5, 37, 1.) 

As a gencral rule, a gestor was not compelled to make good 
losses resulting from accident (C. 2, 19, 22), unless his inter- 
ference was uncalled for. (Culpa est, tinmiscere se ret ad se non 
pertinenti, I. 50, 17, 36.) A gestor was lable for loss by 
accident when he made enterprises foreign to the habits of the 
principal. Thus if he buys raw and unskilled slaves, and they 
do damage, he must pay the loss; but if some of the enterprises 
yield a profit, others a loss, the gestor may set off the gain 
against the loss, and must make good only the balance of loss. 
(D. 3, 5, 11.) 

On the death of the principal, the gestor was not obliged to 
begin any new transactions, Lut he ought to complete those 
already entered upon. (D. 3, 5, 21, 2.) 

B. Duties of the Principal. 

I. He must pay the expenditure incurred by the gestor fur his 
benefit. (D. 3, 5, 45, pr.) 


Titius acting for the absent Semprontus repaired a ruinous house, and hired medical 
aid for a sick slave. Titius is entitled to his expenditure, although the house should 
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afterwards be accidentally burned, or the slave die, and so Sempronius derive no 
benefit from the expense. This was the opinion of both Labeo and Ulpian. But 
Proculus started this difficulty : Suppose Sempronius had given up the house as not 
worth repairing, or as one that he had no use for. In this case Titius would fail, for 
the expenditure could not be called beneficial. (D. 3, 5, 10, 1.) 

A testator desired his freedman to accept a certain sum to build a tomb to his 
memory. The freedman cannot recover more than that amount-from the heir, although 
he may have spent more. (D. 3, 5, 31, 4.) 

II. The principal must pay interest on sums paid on his 
behalf by the gestor, when the payment was necessary. (C. 2, 
19, 18.) 

Titius lent money to pay a debtor of Gaiua If the non-payment of the debt would 
have involved the sale of a pledge or a bankruptcy, Gaius must pay interest. This 
is a fair price to be paid for deliverance from a great evil, and the rate of interest was 
to be governed by the custom of the country. If, again, Titius had to borrow the 


money, Gaius must restore the amount of interest paid by Titius, unless he failed to 
derive avy equivalent advantage. (D. 22, 1, 37.) 


INVESTITIVE FACTS. 


The relation of neqotiorum gestio is constituted when the 
following facts co-exist : 

I. One person—the gestor—must act for another (dominus ret 
gestae). 

Il. There must be no mandate. 

IL The gestor must not have been forbidden to act by the 
principal (dominus), 

IV. The gestor must act with the intention of binding the 
principal. 

I. The gestor must. act. for another fhan himself. 

Tf a person acts in another's business, with a view only ‘to his 
own profit, he is not a true negotiorum gestor, because he acts 
for himself, not for another. Nevertheless, he will be liable to 
the actio negotiorum gestorun without having any claim for 
expenses, except in so far as his conduct has resulted in benefit 
to the principal. (D. 3, 5, 6, 3.) 

Gaius is tufor to Titius, and Sempronius pays a debt of the pupillue without the 


requeat of Gaius, in order to prevent Gaius suffering for his neglect. Sempronius can 
recover the money from Gaius. (D. 8, 5, 6, pr.) 

One of two joint-owners defends their land against a claim of servitude. He can 
recover half the expenses from the other joint-owner. (D. 8, 5, 31, 7.) 

Gaius demands from Titius payment of a sum alleged to be due to Sempronius. 
Titius pays Gaius, Sempronius afterwards learns this, and ratifies the payment made 
to Gaius. Does this-enable bim to sue Gaius for the money? Julian says he can ; 
because Sempronius having ratified the act of Gaius, can be sued by Titius for the 
recovery of the money he paid by mistake ; and if that ratification makes him respon- 
sible, it should also entitle him to demand the money from Ciaius. (D. 3, 5, 6, 9; 
C. 2, 19, 9.) 
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Julius sues and recovers a sum from the debtor of the deceased Titius, to whom he 
imagines Gaius is heir. Seius is the true heir. Gaius, also by mistake, ratified the 
act of Julius. This makes Julius the negotiorum gestor of Gaius. The ratification, as 
regards Julius, puts Gaius in the position of heir. (D. 3, 5, 6, 10.) 

Julius, thinking Gaius to be heir, repairs the hereditarv mansion. Gaius under the 
same erroneous belief ratifies the act. Julius cannot sue Gaius, but must sue the real 
heir, because he alune is benefited by the repairs, (D. 3, 5, 6, 11.) 


II, There must be no valid mandate, for the object of intro- 
ducing the actio neqotiorum aestorum was to supplement the 
law of mandate. (D. 17,1, 6, 1.) 

A remedy may thus be obtained where g person has acted as 
agent in mistake, under the impression that he was authorised ; 
or where the agent 1s incapable of binding himself by a con- 
tract; and generally, when it is equitable, in the absence of 
express agreement, that a person should be recouped for 
expenditure made with a view to benefit another. 


Gaius, under the mistake that he was requested by Titius, becomes his surety ( fide- 
jussor). Gaius, if he is compelled to pay, cannot sue on mandate, since Titius never 
requested him ; but he can sue as a negotiorum gestor, (1). 3, 5, 5, pr.) 

If, in the same case, Gaius thonght he was acting for Titius, but really for Sem- 
pronius, he has the same remedy against Sempronius. (1). 3, 5, 5, 1.) 

A person acts for the joint property of.a husband and wife, with the authority of 
the husband alone. He can sue the husband on mandate and the wife as a negotiorum 
gestor, (C. 2, 19, 14.) 

Titius (a freeman), under the erroneous belief that he is a slave of Julius, acts on 
behalf of Julius. Titius is a negotierum gestor, because with a slave there could be no 
contract of mandate. (D. 3, 5, 36.) 

Sempronius gave to a freedman or friend a mandate to borrow money. The letter 
was shown to Gaius, who on the faith of it lent money. The creditor, although there 
has been no mandate, and no contract with Sempronius, can sue him for the amount 
asa negotiorum gestor. (D. 3, 5, 31, pr.) 


III. The gestor must not have been forbidden to act by the 
principal. (BD. 17, 1, 40.) 

IV. The intention of the gestor must be to bind the principal ; 
if he acts, without expecting to be reimbursed, from motives of 
liberality, or simply in the performance of a duty, he is not 
a: gestor. 


He that out of friend-hip to the father of pupili petitions for tutores to them, or to 
have tutores removed, has no claim for expensea as a neyotiorum gestor (D. 3, 5, 44), 
according to @ constitution of Severus, (C. 2, 19, 1.) 

In like manner, a freedman has no claim against the daughters of his patron for 
the same service, because it is his duty (olsequium) so to act. (C. 2, 19, 5.) 

A husband cannot recover from his wife’s fatlrer what ‘he has spent for her. But 
if in the expectation of being recouped he has paid the cost of her funeral, he can sue 
her father, to whom the dos had been given back. (C. 2, 19, 13.) 

A mother that has supported her children cannot recover the cost of their mainten- 
ance, but money spent for the preservation or improvement of their property hy her 
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may be recovered by the actio negotiorum gestorum. (C. 2,19, 11.) Nor can an uncle 
recover what he has spent in maintaining his niece. (D. 3, 5, 27, 1.) In such cases 
the presumption was all but overwhelming that the motive was liberality, but where 
conclusive evidence existed to the contrary, those who were not actually liable in 
law for the maintenauce of othera could recover the money they had so expended. 
(D. 3, 5, 34.) 

A father advances money to an emancipated son to enable him to prosecute his 
studies abroad. Is the sum so advanced to be regarded as a part of the share of his 
father's property to which the emancipated son is entitled? The answer depends upon 
the intention with which the money was given. Was it intended as an advancement, 
or was it siinply an instance of paternal liberality or duty? On whichever answer is 
given depends the result. (D. 10, 2, 50.) 


@ 
REMEDIES. 


I. By the principal (dominus rei geste) against the negotiorum gestor. (Actio 
negotiorum ycstorum directa.) 

The object of this action is to make the gestor account, and generally to enforce 
his duties. 

II. By the gestor against the dominus, (Actio negotiorum gestorum contraria.) 

The gestor could set off his expenses if sued in the actio directa, but if he did not 
adopt this mode, he could bring the actio contraria. If, however, the question of his 
claims were raised on an aclio directa, he could not afterwards sue for them—as he 
would be met by the plea of res judicata. (VD. 3, 5, 8, 2.) 


STATUS, 


I.—PATRON AND FREEDMAN (Patronus, Libertus), 


The relation of master to slave was one of ownership. When 
the slave was manumitted, a new relation was established 
between him and his old master of an interesting character. 
In slavery, no civil rights subsist between master and slave. 
A slave cannot doa wrong to his master, nor a mastcr to his 
slave. The rights of the master, like all rights in rem, arise 
from the duty imposed on all men generally of forbearing to 
interfere with him in the possession and use of his slave. But 
the rights of the patron are of a wholly different character. 
They are rights against the freedman solely. The old master 
is no Jonger owner, he is creditor in respect of the services due 
by the freedman. These services, when examined, are found to 
constitute a prolongation of the master’s former interest in his 
slave; so that a manumitted slave, although free as respects 
men generally, was still bound to his old master by ties of a 
substantial character. The services due by a freedman were a 
return to the master fur his generosity in raising him from 
slavery. The obligation extended no further than the children 
of the freedman ; and thus, by a natural and easy process, as 
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the sense of the benefit conferred began to fade, the resulting 
duties were withdrawn, and the descendants of a manumitted 
slave took their place among free-born citizens. 

During the Republic there was but one class of freedmen— 
Roman citizens; but after the lex lia Sentia (A.D. 4), and the 
lex Junia Norbana (A.D. 19), two new classes were introduced 
who did not enjoy the rank of citizenship—the Latini Juniani 
and Dedititii, These two classes existed during the Empire 
down to Justinian, who removed their disabilities, and restored 
the old single class of freedmen—Roman citizens. 


Of freedmen there are three kinds—Roman citizens, Latins, and those 
reckoned among the deditité?. (G. 1, 12.) 


FREEDMEN—ROMAN CITIZENS. 
DEFINITION. 


Of freemen some are born free (sagenuz), others made free (/bcrtini). 
(G. 1, 10.) 

Freedmen (sbertinz) are persons that by manumission have been set free 
from lawful slavery. (J. 1,5, pr.; G. 1, 11.) 

A freeborn man (zagenuus) is a man that is free as soon as he is born ; 
and that whether he is brought forth in wedlock by two freeborn parents, or 
whether his parents are freedmen, or one a freedman and the other free- 
born. But if a man is born of a free mother while his father is a slave, none 
the less the child is freeborn. So too is the son of a free mother and a 
father that is uncertain, because he was conceived by a public woman. 


(J. 1, 4, pr.) 
Now when achild is freeborn, the fact that he has been in slavery, and 


thereafter been manumitted, never stands in his way. For it has been very 
often settled that manumission cannot stand in the way of birthright. 


(J. 1, 4, 1.) 
RiGHTS AND DUTIES, 


A. Rights of Patron (Patronus) = Duties of Freedman 
(Libertus). 

I. Reverence (Obsequium, Reverentia). A freedman was not 
allowed to bring an action against his patron without the prior 
consent of the Pretor. (I). 2, 4,4, 1.) If the patron had in- 
flicted very grievous injury on his freedman, or whipped 
him very severely, such consent was readily given (D. 2, 4, 10, 
12); but in other cases all redress was peremptorily refused if 
the result of the action would be to stamp the patron with 
infamy (infamia). Hence the freedman could nut sue the 
patron if he had been guilty of fraud (D, 37, 15, 5, 1), or force. 
(D. 37, 15, 7, 2; D. 37, 15, 2, pr.) The freedman could not sue 
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his patron for corrupting bis slaves, even although a judgment 
against the patron would not have made him infamous. Even 
in the cases where a freedman was allowed to sue his patron, he 
could not recover more than the patron could afford to pay 
(in quantum facere potest). (D. 37,15, 7,1,) If the freedman 
brought an action without leave obtained, or otherwise acted 
in disparagement of the respect demanded by the law, he was 
said to be ungrateful -(ingratus), and we have already seen 
(p. 170) what was the punishment for that offence. 

The interference pf patrons with their freedmen seems to 
have gone to great lengths, if we may judge from the preten- 
sions that were negatived. It was laid down ‘that a patron 
had no right to fix his freedman’s place of abode (C. 6, 3, 12), 
or to prohibit him following his profession or occupation (D. 
37, 15,11); but a freedman was not allowed to follow the same 
business as his patron in the same place, if it were to the 
prejudice of his patron. (D. 38, 1, 45.) 

Il. If the patron becomes so feeble and poor as to -require 
periodical supplics of food, his freedman is bound to support 
him, if he-can do so. (D. 25, 3, 9; D. 25, 3, 5, 19.) The 
patron is not bound absolutely to reciprocate, but if he re- 
fused to aid an impoverished freedman he -forfcited all his 
rights to the freedman’s servicer, if any were promised, and all 
his interest. in the freedman’s property on his death, if at that 
time the freedman should have any. 

I]. The patron had certain mghts:to his freedman’s pro- 
perty on the death of ‘the freedman (jura in bonis). These 
rights will be considered under Inheritance.—(Book NI.—In- 
testate Succession.) 

IV. Rights to the serviecs of the freedman. (Operae ‘liber- 
torum libertatis causa tmpositae ; operae officiales.) As the duty of 
reverence was a prolongation of the legal disability of the 
slave, 80 the duty of rendering life-long service to the patron 
was a continuation of the material and valuable part of the 
master’s interest in his slave. There was, however, an im- 
portant difference in the incidence of those duties. Every 
manumitted slave owed reverence .to the person that manu- 
mitted him, for the duty was attached by law to the act of 
manumission ; but only those freedmen could be .compelled to 
serve their patrons who had, in the manner presently to be 
described, expressly sworn and promised to dv so as the price 
of their freedom, 
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Generally speaking, the freedman worked for his master a 
certain portion of every day. (Operae sunt diurnum officium.) 
(D. 38, 1,1.) If the patron did not find food and clothes for 
the freedman,; he must leave him enough time to procure 
sustenance for himself. (D..38, 1, 19-; D. 38, 1,22, 2.) When 
the amount of the work was not agreed upon at the time of 
manumission (D. 38, 1, 30, pr.), it was to be determined by the 
relative age, health, position, and other eircumstances, of the 
parties, (D. 38, 1,16, 1:) The kind of work was the same as 
the freedman had been accustomed as a slave to perform, or 
any trade he might afterwards learn, if % involved no danger 
to life, and no dishonour. (D. 38, 1, 38, pr.) The work was 
to be done for’ the patron alone; and exeept in special 
circumstances (e.9., & pantomimus, archimimus, or medicus, whose 
services oould not be utilised except by making them work for 
money), the patron was not allowed to Ict the work of his 
freedman for hire, or to require him to render his services to 
any third: person.- (D. 12, 6, 26,12; D. 38,1, 24,1.) The lee 
fGlia Sentia prohibited patrons from. forcing their freedmen to 
give up to them-the wages of their labour. 

The obligation of work was contracted by a verbal promise, 
accompanied by oath. It was usual to make the slave take an 
oath before manumission, although it had no legal effect, in 
order to bind his conscience, and asa security that, immediately 
on his manumission, he would give the necessary legal promise. 
(D. 40, 12, 44, pr.) As soon as the manumission was effected, 
the freedman,.by making a promise on oath to do work for his 
patron, effectually bound himself in law. (D. 38, 1, 7, pr.; 
D. 40, 4, 36.) 

The patron could not avail himself of this obligation unless 
the manumission was gratuitous and voluntary. (C. 6, 3, 7; 
D. 38, 1,13, pr.) If the slave bought his liberty, he could not 
be burdened with the obligation of work. So.if the person that 
manunitted the slave was not the owner of the slave, but a mere 
trustee for the purpose of manutmission, although he acquired 
the valuable rights of’ patronage already described,.he could not 
require the freedman to promise him service; and @ proinise to 
that effect was void, unless contracted by the freedman freely, 
and with a knowledge that it was not required of him by the 
law. (D. 38, I, 47 ; D..38, 2; 29; pr.). An exception was, however, 
made in favour of a son requested by his father to manumit a 
slave bequeathed to him; for the object of such a bequest was 
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to give the son the full rights of patronage. (D. 38, 2, 29, 1; 
D. 40, 5, 33, pr.) 

The obligation must be contracted in good faith, as a mark 
of respect towards the patron, and not for the purpose of hold- 
ing the freedman in thraldom. (D. 44,5, 1,5.) The Preetor 
refused to enforce excessive work from the freedman. (Libertatis 
onerandae causa.) (D. 38, 1,2, pr.) Promises were regarded as 
void if they were imposed not with any intention of exacting 
their performance, but to hold them over the head of the freed- 
man as a threat, if he should displease or disobey his patron. 
(D. 44, 5, 2, 2.) 

The obligation to work for the patron might be extinguished, 
without affecting the other rights of the patron, in the follow- 
Ing ways:—-1. When a freedwoman attained the age of fifty. 
(D. 38, 1, 35.) No such age was fixed for freedmen. 2. If the 
freedman or freedwoman attained such dignity as would render 
the performance of the work unbecoming, they were released 
from the obligation. (D. 38, 1, 34.) 3. The marriage of a freed- 
woman, with the consent of her patron, released her from work 
during the continuance of the marriage. (C. 6, 3, 8; C. 6, 6, 2; 
D. 38, 1, 14.) 4. A freedman having two children subject to 
his paternal power (patria potestas), was released by the lec Julia 
de maritandis. (C. 6, 3, 6, 1; D. 38,1, 37, pr.) 


INVESTITIVE FACTS. 


The relation of patron and freedman was created by the 
Mauumission of a person lawtully a slave. (J. 1, 5, pr.) 


DIVESTITIVE FACTS, 


A. By the Direct Act of the Patron and Freedman. 

I. The nght of wearing gold rings. (Jus aureorum annul- 
orwm.) 

This privilege was obtained only by petition from the Em- 
peror. (C. 6,8, 1.) Commodus (D. 40, 10, 3) required the con- 
sent of patrons to make the grant valid. At no time, however, 
did the imperial grant suffice wholly to take away the patron’s 
rights; it did not affect his claim to reverence (D. 2, 4, 10, 3), 
nor his hopes of succession to his freedman’s property. (D. 40, 
10, 6.) Justinian (Nov. 78, 1) gave to every freedman the right 
of wearing gold rings, but without depriving the patron of his 
rights ; and consequently this ceased tu be a divestitive fact. 
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In the earliest times, a consul enjoying a triumph wore an 
iron ring on his finger. Afterwards, as wealth increased, the 
Roman ambassadors when on a foreign mission wore gold rings, 
but only in public ; and in the time of Pliny, the right to wear 
them had not reached lower in the social scale than the 
equestrian order. Severus gave the privilege to his soldiers, 
and subsequently, until Justinian, the privilege of wearing 
gold rings marked off the freeburn from the manumitted 
class. 

II. Grant of the privileges of freeborn cftizenship. (Jestitutio 
Natalium.) 

If we may judge from the name, this petition was at first 
employed ouly by those manumitted slaves who, after their 
escape from slavery, discovered that they were freeborn, and 
its object was therefore the restoration of birthrights. But it 
became the appointed means by which the stain of slavery 
could be wiped out, and the freedman to whom it was granted 
became as if he had never been a slave. (D. 40, 11, 5,1.) Ile 
was thus put on an equality with freeborn citizens, and all the 
rights of the patron were taken away. (D. 40, 11,2.) The 
restitution of birthrights was obtained by petition from the 
Emperor, and except in rare cases the consent of the patron 
and his children was essential to the success of the petition. 
(D. 40, 11, 4; D. 40, 11, 5.) 


B. By Operation of Law. 


I. If either the patron or freedman forfeited his liberty or citizenship, the rights 
of the patron were extinguished. 

II. So if the patron or his son without cause accused the freedman of a capital 
crime, or gave false evidence against him. (D. 38, 2, 14,5; D. 2, 4,10, 11.) A 
capital crime, in the stricter sense of the word, was one punishable with death or Joss 
of citizenship. (D. 50, 16, 103; D. 38, 2, 14, 38; 1D. 57, 14, 10.) 

III. If the patron or his children brought an action claiming the freediman as a 
slave, and failed, the rights of patronage were forfeited. (D. Js, 2, 14, pr.3 D. 88, 
2, 16, pr.) 

IV. The patron's refusal or neglect to support his freedman when in distress 
according to the lex .flia Sentia. (VD. 38, 2, 33; D. 37, 14, 5, 1.) 

V. If the patron made his freecdman swear not to marry, he forfeited his rights. 
(D. 37, 14,15; D. 2, 4, 8, 2.) The object of this oath was to enable the patron on 
the death of his freedman to get the whole of his property. 

VI. The marriage of a freedman with any female slave or coluna of the Emperor, 
with the kuowledge of the patrun, eatinguished his rights. (C.6, 4, 2.) 


REMEDIES. 
Services, An action was given by the Praetor against a freedman who neglected 
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to perform the work agreed upon. (D. 38, 1, 3, pr.) The measure of damage was 
the value of the work undone, not the loss sustained by the patron in consequence of 
the non-performance, (D. 38, 1, 26, 1.) 


FREEDMEN, LATINS (L4TINI 


These were slaves whose- manumission did not comply with 
all the conditions necessary to confer: on them the rights of 
citizenship, and who by the lex Junia Norbana were placed on 
the same footing as the old Latin colonists. 


They are called Lafien because they are: treated like: Latin colonists ; 
Funiani because it was through the Jer Funia [a.D. 19] they received their 
freedom, though formerly they were regarded as slaves. (G. 1, 22.) 


Their rights and duties are identical with those mentioned 
as applicable to citizen freedmen; but the Latins were subject 
to further disabilities. 


They are not allowed by the /ex Funia either to make a will themselves, 
or to take under another man’s will, or to be appointed fuéores by will. 
(G. 1, 23.) 

But in saying, as we have said, that they cannot take under a will, we must 
be understood to mean that they can take nothing directly as an inheritance 
or as legacies. In another form, however, that of a trust, they can take. 
(G. 1, 24.) 


INVESTITIVE FACTS.. 


When in a freedman’s person these three requirements meet—that he is 
over thirty years of age, that his master was owner er jure Quiritium;, and 
that he was freed by a lawful and regular manumission (that is by wadicta, 
by entry in the census, or by will), then: he becomes a Roman citizen. If,. 
however, any one of these is wanting, he is a Latin. (G. 1, 17:) 

Under the fer lia Sentia a slave under thirty years of age, if set free 
by will, becomes a Latin,—although the statute itself did not directly make 
hima Latin. (G. 1, 22, as restored.) 

A slave, again, over that age, but either manumitted by one having him zz 
donuts only, though in lawful form, or set free before friends, but whose freedom 
is based on no other ground, becomes a Latin. All these, however, were at 
an earlier date protected as if free ; although they were slaves ex jure Qui- 
retewi the Practor protected their freedom. But now persons manumitted 
in this way are called Latins Funtani. (G. 1, 22, as restored.) 

Among Roman citizens there are two-forms of ownership (domsium), tr 
bonts and ex gure Quirifium,; and a slave may belong to a master that 
owns him by either title or by both.. But we say that the slave is in the 
potestas of his master only if the master owns him. in demzs, and this even 
although at the same time he belongs ex jure Quiritium to a master that 
is not the same. For he that has the bare jus Quirétium in a slave, is not. 
understood to have fofesfas. (G. 1, 54.) 
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DIVESTITIVE Facts. 


The divestitive facts of Latinitas are investitive facts of 
citizenship. 
1, When a freedman has a son a year old (anniculi probatio). 


Iu many ways Latins come to reach Roman citizenship. In fact, that 
very dex Elia Sentia provides that a man under thirty years of age that has 
been manumitted and become a Latin may gain the citizenship as follows :-— 
(1.) He must take to wife either a Roman citizen, or a Latin colonist, or a 
woman of the same cendition as himself. (2.) Me must have this attested 
by not less than seven Roman citizens, above the age of puberty, summoned 
as witnesses. (3.) He must beget a son, and that son must bea year old. 
(4.) He must then, as allowed and indeed ordained by that statute, go before 
the Prietor (orin the provinces before the president of the province), and fully 
prove that he has under the “xr -£Uia Sentfa taken to himself a wife, and 
has by hera son ayear old. (5.) The magistrate before whom the case is 
proved must ferther declare formally that it is so. Then the Latin himself, 
and his wife, if she too is of the same condition, and thcir son, if he also is 
of the same condition, become Roman citizens, as the statute ordains. The 
reason we have added in the case of their son, “if he also is of the same con- 
dition,” is this, that if the Latin’s wife is a Roman citizen, then her offspring, 
under a recent Sexatus Consultum passed at the instance of the late Emperor 
Hadrian, is by birth a Roman citizen. (G. 1, 28-30.) 


Ulpian ascribes this to the lex Junia Norbana instead of the lex lia Sentia. 
(Olp. Frag. 3, 3.) 


This right to gain Roman citizenship was under the /ea L/fa Sentia pos- 
sessed by freedmen only if manumitted, and thereby made Latins, while still 
under thirty years of age. Dut afterwards, a Seuatus Consu/(um made when 
Pegasus and Pusio were consuls allowed the same right to freedmen manu- 
mitted and made Latins when over thirty years of age. (G. 1, 31.) 

Nay, even if the Latin dies before proving the case of his son, now a year 
old, the mother can prove the case. By so doing both she and her son will 
become Roman citizens ; and further, the son, just as ifhe had been bepotten 
in lawful marriage, comes in as if @ posthumous heir and obtains his father’s 
goods. If both father and mother die, the son in person ought to prove the 
case, as it is his interest to obtain their goods, which will come to him along 
with the Roman citizenship. Of course, if he is still under puberty, a ¢«¢/or 
must conduct his case. (G. 1, 32, as restored.) 

We shall see whether what we have said of a son a year old can be said 
or not of a daughter a year old. (G. I, 32 A, as restored.) 


A child was considered to be a year old on the morning of its 365th day. (D. 50, 
16, 134.) In reckoning time the law took no account of fractions of a day, and thus in 
cases of the acquisition of rights, the dawn of the last day was regarded as completing 
the year. Where rights were lost by lapse of time, a different calculation was 
adopted ; the rights were held not to be ¢xtinguished until the conclusion of the last 
day. (D. 44, 7, 6.) 

2U 


674 STATUS, 

2. By a Senatus Consultum (probably Tertullianum), a Latin 
woman that had borne three children became a citizen. (Ulp. 
Frag. 3,1; Paul, Sent. 4, 9, 8.) 

3. Another mode of becoming a Roman citizen was by grant 
from the Emperor (Beneficium principale). (Ulp. Frag. 3, 2.) 

4, A Latin became a citizen if his manumission was repeated 
with the requisite conditions observed (iteratio). 


If a slave belongs to one master z# dons, to another ex jure Quiritium, 
then one of those two masters can begin his freedom, the other renew and 
complete it. (G. 1, 32 B, as restored.) 

If he has gained freedom and the position of a Latin from the master 
he belonged to 7 donzis only, he ought with his consent to ask it from his 
master ex jure Quirtttum also. When a slave belongs to one and the same 
master both zz donis and cx jure Quirttium, he may, when manumitted by 
him, both become a Latin and gain the rights of a citizen (jus Qutritéune), 
(G. 1, 35, as restored.) 


Again, if the slave became a Latin because he was under thirty 
when manumitted, he becomes a citizen if on attaining that 
age his master repeated the manumission by the vindicta. (Ulp. 
Frag. 3. 4.) 


§. Further, any Latin gains the rights of a citizen by building a ship to 
carry ten thousand sred7t, or even by buying one and. carrying corn to Rome 
for six years, either with that ship, or, if it is lost, with another he has got in 
its place. ‘This 1s pointed out in an edict by the late Emperor Claudius. 
(G. 1, 32 C, as restored.) 


6. By a ler Visellia six years’ service in the vigiles or night- 
watch (militia) raised a Latin to the citizenship; and the 
number of years was reduced to three by a subsequent Senatus 
Consultan, (Ulp. Frag. 8, 5.) The rigiles were instituted by 
Augustus as a body of firemen (PD. 1, 15, 1), but from the duties 
of their chief officer (Praefeetus Vigilum) it may be inferred that 
they watched robbers and disturbers of the peace as well, 


7. Again, an edict by the Emperor Nero provides that if a Latin spends 
not less than two thirds of his patrimony in finishing a building in Rome, he 
shall obtain the rights of a citizen. (G. 1, 33, as restored.) 


8. Establishing a milland bakehouse (pistrinum). (Ulp. Frag. 
8, 1.) 


Or if he grinds daily not less than 100 modtt of corn. (G.1, $4, as restored.) 


9. By holding the office of magistrate in @ Latin colony. 


(G. 1, 95.) ; 
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FREEDMEN (DEDITITII.) 


The dedititii were certain manumitted slaves, who, in conse- 
quence of grave misconduct committed in the state of slavery, 
were subjected to certain perpetual disabilities. 


Peregrini dedititii is the name for those aliens that once took up arms 
and fought against the Roman people, but afterwards gave themselves up 
when beaten. (G. 1, 14.) 

The lex Elia Sentia, accordingly, provides that slaves whose masters 
have put them in chains as a punishment, or that have been branded, or 
examined under torture for some wrong-doing and convicted thereof, or that 
have been given up to fight with the sword or witg wild beasts, ar that have 
been thrown into a school for gladiators or into prison, and have afterwards 
been manumitted either by the same master or by some one else, shall, when 
freed, be in the same condition as peregring dedititté. (G. 1, 13.) 

Slaves therefore so debased, no matter how they are manumitted or at 
what age, and even although their masters enjoy full rights over them, can 
never, we shall say, become Roman citizens or traders ; but in any case, as 
we shall understand it is settled, are to be reckoned among the deditrtit. 
(G. 1, 15.) 

But if a slave is not so debased, manumission makes him, we shall say, 
sometimes a Roman citizen, sometimes a Latin. (G. 1, 16.) 

Those that are reckoned among the dedr(tt? cannot take under a will in 
any way, any more than a free alien can; and, according to the general 
opinion, they cannat themselves make a will. (G. 1, 25.) 

Freedom in its worst form, therefore, is the lot of those that are reckoned 
among the dedtrtt. To them no statute, no Senatus Consultum, ne 
imperial constitution, gives any way of approach to Roman citizenship. 
(G. 1, 26.) 

Nay they are even forbidden to stay in the city of Rome, or within 
the hundredth milestone from the city. If they break this rule, it is 
ordained that they and their goods shall be sold by the State, upon the 
express condition that their slavery is not to be in Rome, nor within the 
hundredth milestone from the city, and that they are never to be manumitted ; 
and if they are manumitted, it is ordained that they shall become slaves of 
the Roman people. All these regulations are included in the fer Alia 
Sentia. (G. 1, 27.) 

The status of freedmen was formerly threefold. Of the persons manu- 
mitted some gained a greater degree of freedom, as recognised by law, and 
became Roman. citizens; others a less, and became Latins under the 4-r 
Funia Norbana; and others a lower still, and thus came to be reckoned 
among the .dedititit under the dex Elia Sentia. But the worst of all con- 
ditions, that of the deaztitét, has long fallen into disuse ; and the name of 
Latins is not often heard. Our goodness, therefore, that longs to raise 
everything, and to bring it to a better standing, has in two constitutions 
amended this. and brought it to its earlier state. For in Rome’s early 
infancy the freedom that was open was one and simple, the same (that is) 
that :the manumitter had, except indeed that the manumitted would be a 
freedman, the manumitter freeborn., The class of dedititit, therefore, we have 
swept away by a constitution published amang aur decisions, and in these, 
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at the suggestion of Tribonian, our distinguished Quaestor, we have set at 
rest the disputes arising under the old law. The Latins Funiant, too, we 
have dealt with, and all the rules observed with regard to them we have 
corrected in another constitution at the suggestion of the same Quaestor, a 
constitution that shines out brightly among the imperial enactments. To 
all freedmen then, with no distinctions as to age when manumitted, or as 
to the ownership of the manumitter, or as to the mode of manumission,, 
such as were formerly observed, we have given Roman citizenship. Many 
ways toe have been added by which freedom with Roman citizenship, the 
only kind now known, may be secured to slaves. (J. I, 5,-3-) 


H¥.—Pa RENT AND CHILD. 


Children after emancipation were not entirely cut off from 
their parents, <A relation continued to subsist between them 
resembling that already described as existing between a manu- 
mitted slave and his former master. Children were emanci- 
pated by the same form that was employed in the enfranchise- 
ment of slaves; namely, manumission by the rindicta. The 
father thus acquired the rights of a patron. But the relation 
of the father, as patron, to his son, is nearly as artificial as the 
potestas itself; it is in fact an attenuated prolongation of the 
potertas. It brings us no nearer to a natural relation, consisting 
of dutics springing out of the natural relation between parent 
and child. To a very great extent, however, the artificial 
relation of patron to an emancipated son coincided with a 
natural one. The position of legitimate children that had 
never been under the potestas of their father, was almost iden- 
tical with the position of those that had been under the potestas 
and had beeu emancipated. Still more, illegitimate children, 
the offspring of concubinage, were subject toe nearly the same 
duties, and enjoyed nearly the same rights. Lastly, the 
mother, us well-as the father, enjoyed similar parental rights 
and responsibilities, Thus the narrow relation of patron to 
an emancipated child was broadened until it was nearly co- 
extensive with that of parent and ehild. 

The following observations apply to (1) emancipated chil- 
dren; (2) children born in lawful wedlock, but never subject to 
the potestas of their father; (3) natural children ; but not (after 
Justinian’s time) to the offspring of prohibited, incestuous, or 
infamous connections. (Nov. 89, 15.) 


RIGHTS AND DUTIEs.. 


A. Righta of Parents ot both Sexes: Duties oi Children. 
I. Children owe to their parents reverence (obsequium, rever- 
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entia). This reverence was the same as was exacted from 
freedmen towards their patrons. (D. 37, 15, 9.) 

II. Children having the means were bound to maintain their 
parents, if necessary. This duty arose only if the father or 
mother were in want and the children were able to support 
them. (C. 5, 25.1.) This duty extended not only to parents, 
but to all ascendants, both male and female. (D. 25, 8,5, 2.) 

The mother of illegitimate children had a right to mainte- 
nance from them. (D. 25, 3, 4, 4.) 

If a parent was in extreme distress,%ven the heirs of his 
children were bound to perform the duty that would have fallen 
upon them if they had been alive. (D. 28, 8, 5, 17.) 

I{f. Parents had certain rights of snecession to the property 
of their children. (Book II].—Intestate Succession.) 

A father emancipating a son could not exact from iim any 
promise of services (operae) as the price of the emancipation. 
(D. 37, 12, 4.) Nor if the son promised such services on oath 
was ‘the promise binding. A son owes his father reverence 
{pictas), says the Practor, not work (operae), (DD. 37, 15, 10.) 
In this respect only is there a marked difference from the duties 
owed by a freedman -to his patron. 

B. Rights af Children: duties of Parents and other Ascend- 
ants of both Sexes. 

1. Parents, and, failing them, grandfathers, grandmothers, 
and other ascendants, are bound to maintain their children. 
(D. 25, 3, 5, 3.) This cbligation existed ijn the absence of the 
notestas. (1). 25, 8, 5,1.) It extended to legitimate children 
(vulgo concept), the offspring of promiscuous intercourse, buat 
not to the clildren of prohibited or incestuous connections. 
(D. 25, 3, 5, 4.) 

The obligation was measured by the means of the parents 
and the needs of the .cluldren. Grown-up men could demand 
maintenance if they were in distress, or were unable to work 
through bad health. (D. 25, 3, 5, 7.) The father was bound 
to give not merely food, but all other reasonable expenses (D. 
25, 3, 5,12); not, however, extending to the discharge of debts 
incurred by his necessitous children. (D. 25, 3,5, 16.) The 
obligation was regarded as very solemn, and :the neglect to 
provide for young children is placed by Paul in the same moral 
category with infanticide. (D. 25, 3, 4.) 

II. Fathers, having means,’were required ‘by the ler Julta. ef 
Papia Poppaea to give dowries to their daughters; and the 
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law seems to have been extended to the provinces by a con- 
stitution of Severus and Antoninus. This obligation was 
imposed on fathers even when their daughters were not under 
their potestas, but mothers were never obliged to give dowries. 
(D. 23, 2,19; C. 5, 12, 14.) 

IIL. The rights of children to the property of deceased parents 
will be discussed elsewhere. (Book II].—Intestate Succession.) 


H.—HusSBAND AND WIFE. 


( 


DEFINITION.. 


“Marriage,” says Modestinus,. “is a union of a male and 
female, giving both a common lot throughout life; a union of 
all their rights, both divine and human.” (D: 28, 2,.1.) 

In contemplation of law, the xanus and marriage, although in 
the earlicr times generally if not invariably conjoined, were 
considered to be distinct. Thus by means of the interruption 
of the wsua for three nights, the wife could retain her position 
as wife without subordinvating herself to her husband as his 
daughter. 


Lawful marriage isa mutual contract between Roman citizens, who come 
together in accordance with the precepts of the statutes. (J. 1, 10, pr.) 

Marriage, or matrimony, Is the union of a man and a woman, involving 
unbroken harmony in the habits of life. (J. 1, 9, 1.) 


Tho definition of Justinian is the best, because it attempts the Ieast. Vhe words 
of Modestinus, dirint juris, refer to the right of a wife, at least in manu, to share the 
kacred rites (sacra private) of her husband's family. Marriage (yustac nuptiac) may 
be defined as that particular union of the sexes that gave the father potextas over the 
children born to him by his wife. Marriage may be compared with other relations. 

Soncubinage (concubinatus) was a relation of the sexes, resembling in many 
particulars legn] marriage, but differing from it in failing to give the potestas over the 
children born of the concubine (concubina). 

Contuberncune was the union of slaves. When amale and female slave were allowed 
te cohabit— for by the Roman law they could not marry—the relation between them, 
although it had no legal sanction, was not wholly ignored. The children born of such 
@ union were regarded ag related in blood (coynati), and this relation prevented them 
marrying if they afterwards became free. (D. 23, 2, 14, 2. 

Stuprtem was any connection between a man and a free woman (not a slave) other- 
wise than in marriage or cuncubinage, and provided the woman was not married. 
(D. 48, 5, 34, pr.) 


Polygamy was not allowed either in marriage or concubimage. (C. 5, £6, 1; C. 
5, 6,2; C. 9, 9, 18.) 


RIGHTS AND DUTIES. 


According to the ancient law .of Rome, marriage had two 
principal effects. It gave the husband at once large puwers 
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over his wife; and if he had children, it gave him still larger 
powers over them. The husband’s nights in respect of his wife 
were summed up in the word manus; his rights over his 
children, in the word potestas. To the latest period of Roman 
history, marriage continued to bestow on the husband the 
potestas over his children; but even before the Empire, pre- 
cautions were taken to prevent the husband acquiring the 
manus over his wife. Gaius informs us that in his time the 
manus rarely existed. What took the place of the manus? One 
of the principal rights of the husband was to his wife’s property ; 
in that respect the manus yielded to the dos. But the other 
rights involved in manus perished wholly. The manus passed 
away without leaving behind it any relation like that subsisting 
between patron and freedman, or parent and child. 

It would be a mistake, however, to suppose that the Romans 
were destitute of fixed principles as to the conduct that hus- 
bands and wives ought to observe towards each other. The 
wife, for instance, took the rank of her husband. (C. 10, 39, 9.) 
But the rights and duties of a wife, as of a husband, rested 
simply on a moral basis; they were vindicated by the social 
sanction, not by the civil law. Perhaps the best criterion of 
the nature of marital duty is the hability of the husband for 
the maintenance of lis wife. There is perhaps no text that 
expressly states that the husband was not bound to support 
his wife ; but an inference may confidently be drawn from the 
decisions relating to the liability of the husband for the funeral 
expenses of his deceased wile. If the wife had a dowry, that 
was the fund in the first instance to be charged with the funeral 
expenses, (C. 2,19, 13.) If there were no dowry, the wife’s 
father was next liable; or if he were dead his heirs; and only 
if all these failed was the husband bound to pay for his wife’s 
funeral. (D. 11, 7, 22; D. 11, 7, 28.) Again, it is clear that 
if a wife had a dowry, her husband would be compelled to sup- 
port her out of it. (D. 24, 3, 22,8.) But in the absence of a 
dowry, the wife scems tu have had uo claim to maintenance 
against her husband. 

The absence of legal duties between husband and wife be- 
comes easily intelligible when the remarkable freedom of divorce 
among the Romans is kept in view. It was an ancient and 
deeply-rooted principle of the Roman law that marriages should 
be free; that no one shoutd be compelled to continue in the 
bondage of marriage against their will ((ilera matrimoma esse 
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antiquitus placuit). (C. 8, 39,2.) This was a provision against 
conjugal misconduct that took the place of civil actions. No 
one need submit to wrong from a relation that could be ter- 
minated at pleasure. Thus it is that our best information 
regarding the conduct in a husband or wife that was deemed 
improper, is to be gathered from the lawful grounds of divorce 
as enumerated in successive imperial constitutions. 


INVESTITIVE FACTS. 


Marriage was completed by the consent of the husband and 
wife, and of the persons, if any, under whose potestas they were, 
together with the delivery of the wife to the husband. (D. 23, 
2, 2.) 

T. Of the consent of the husband and wife. 

A father could not force his son (D. 23, 2, 21; C5, 4, 14) or 
daughter into marriage, nor could a patron even compel his 
freedwoman to marry ie le ‘ss, perhaps, he had manumitted 
her on purpose. (D, 23, 2, 28.) If, however, a son, yielding 
to his father’s threats or Cece. married nee his will, 
this “undue influence” was not considered to vitiate the 
consent. (1). 23, 2, 22.) 

II. Of the consent of the paterfamiliaa. 


Lawful marriage is a mutual contract between Roman citizens who come 
together in accordance with the precepts of the Statutes. The males must 
be over puberty, and the women marriageable. ‘The males may be either 
fathers or sons of a houschold, provided only that if they are sons they must 
have the consent as well of the ascendants in whose fotes/as they are. This 
is so needful, as both the principles of the law and natural reason urge. that 
the parents’ order ought to come first. Hence the question has been raised 
whether a madman’s daughter or son can marry. As to the son’s case there 
was a difference of opinion. “We have therefore put forth a decision allowing 
a madman’s son, just like his daughter, power, even though the father does 
not came in, to unite in marriage in the manner given in our constitution. 
(J. 1, 10, pr.) 


The consent of the head of the family was essential to the validity of the marriage 
of anyone under his power, irrespective of age. In the case of sons, this privilege 
may be explained on the principle that, without .a man's consent, new persons 
ought not to be brought into his family, and that as the children of his son would be 
under his power, he ought to have at least a prohibitory voice. But this reasoning 
does not apply to a filiafumilias, because the children of a daughter fell under her 
husband's potestas, not her father’s. The true explanation must be sought in the 
absolute and uncontrolled dominion originally possessed by the Roman paterfamilias ; 
and the right of a voice in his children's marriages, stoutly maintained even under the 
jurisprudence of Justinian, may be regarded asa relic of the old paternal despotism. 
There was no exemption. Even that favourite ef legislation—the saldier—could not, 
while subject to the pofcsias, escape thia peculiarly vexatious incident of it, 
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Excerrions.—1. When the father is insane. Theophilus explains why, in this 
instance, the rule did not apply that silence gives consent (qui scit nee contradicit, 
C. 5, 4, 5.) A person can give a tacit, only if he can give an express, consent ; 
but a madman was incapable of consenting either way. By the ancient law the 
daughter of a lunatic (mente captus) or a madman { furtosus) could marry. Marcus 
Aurelius gave this privilege to the sons in confirmed cases (mente capti), and 
Justinian extended it to the sons of those suffering from acute insanity (furtosi). 
The marriage settlement was to be fixed by the curators or cognates of the lunatic, 
with the sanction of the Prefect of the city, or, in the Provinces, of the President of 
the Province. .(C. 1, 4, 28,) 

2. If the paterfamilias were taken captive, and remained with the enemy three 
years, those under his power were allowed to marry. (D. 28, 2, 9, 1.) 

8. If he were absent from home, his children .could nmrry after three years since 
he was last heard of. (D. 23, 2,10.) Julian goes further, and says, if the marriage 
was with a person in such a position of life that the consent of the paterfamilias 
would be given as a matter of course, neither son nor daughter need wait the 
expiration of the three years, (D. 23, 2, 11.) 

Against fathers that refused their consent with the object of preventing their children 
marrying the (ex Julia et Pupia Poppaca first provided a remedy. The Proconsuls 
and Presidents of Provinces were empowered to compel the father to consent and make 
a settlement. Special laws were enacted to compel heretic, Jewish, or Samaritan 
fathers to endow their orthodox children, and give them in marriage to the orthodox. 
(C. 1,5, 13; C.1, 5, 19.) The father was treated as sinning against the lex Julia, 
not merely by an active refusal of his consent, but by neglecting to provide suitable 
spouses for his children. (D. 23, 2, 19.) 

Grandchildren under the power of their grandfather, if males, required the consent 
of their father also ; but girla did not. (D. 23, 2, 16, 1.) The reason was, that on the 
death of the grandfather, the father acquired the potestas over his children, and if his 
consent were unnecessary, he would find his children’s children under his potestas, and 
entitled to a share in his property avainst his will, It was a general rule that no one 
gould become heir to a man against his will, (J. 1, 11, 7.) 


As the consent flowed from the potestis, it followed that 
children emancipated from tie potestus could marry without the 
consent of their parents. (PD. 23, 2, 25.) 

The consent of the mother was not required. Ko a woman could marry without 
the consent of her tutor. (D. 23, 2, 20.) But widows under twenty-five, who had 
been emancipated, could npt marry a second time without their father's consent. 
4C. 5, 4, 18.) 

III. Delivery of the wife to the husband. 

It is an old and vexed question among civilians whether 
consent alone, if clearly .expressed, sufficed to constitute 
marriage; or whether, over and above, some rite, or mercly 
delivery of the wife to the husband, was requisite? Generally 
the question could not have arisen, because when the marriage 
was contracted in the presence of the husband and wife, delivery 
Was implied. Ina few cases, however, the question emerged. 
Thus, a gift was made to a woman by her husband on the 
marriage-day. Was it valid? _ This depended upon the further 
question, whether it was made beivre she was married ; because 
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if made afterwards, it was void in consequence of the rule for- 
bidding gifts between husband and wife. The question thus 
propounded seems to involve the point on which a decision 18 
desiderated ; namely, at what particular moment the marriage 
’ , 

was complete. The answer given is, that if the woman receives 
the gift in her own home, it is a gift before marriage, and there- 
fore valid ; but if she receives it after being led into her hus- 
band’s house, it is a gift after marriage, and could therefore be 
withdrawn. (C. 5, 3, 6.) This enables us to understand a rule 
stated by Pomponiug. If marriage depended on consent and 
nothing else, such consent might equally be given when the 
parties were absent as when present. This is recognised in all 
contracts formed by consent alone. But according to Pom- 
ponius, a man could by letter or message enter into marriage, 
provided the woman was taken to his house (in domum ejus 
deductione, hence ducere in matrimonium) ; while a woman could 
not in her absence be thus married to a man. (D..23, 2, 5.) 
Those passages, in spite of some apparently to the contrary 
(C. 5, 4, 21; D. 24, 1, 66, 1), appear conclusive as to the neces- 
sity of delivery of the wife to the husband as an essential 
constituent of the Investitive fact of marriage. 

authors endeavour to make out an analogy with the contracts re; marriage, 
in their view, is not a consensual, but a real, contract. But the true meaning of the 
rule seems difficult to miss. In the old law, marriage was made by maz cipatio, or by 
delivering the wife into the possession of the husband. Unless the husband had 
possession of his wife for a year, he could not have the manus; and if sbhe were not 
delivered to him, he could not have possession, In later times, the possession of the 
wife for a year did not subject. her to the manua, and there was no reason why delivery 
of the wife should continue to be required in order to constitute marriage. But there 
in no difficulty in understanding that the custom of delivering the wife should con- 
tinue when there was no longer any reason for it; for to the latest times a woman 


could not be a witness to a will, simply because aacicently she was not a member of 
the Cumitia, iu Which alone wills could be made. 


RESTRAINTS ON THE INVESTITIVE FAcTs, 


Conubium is defined by Ulpian (Ulp. Frag. 5, 3) as the 
capacity of marrying (conalium est uxoris jure ducendae facultas), 
When, therefore, as between two given persons there is no 
impediment to their marriage, they are said to possess 
conubium. 

The impediments, presently to be enumerated, are each of 
them tatal to the legality of marriage. When the parties were 
related in blood, or in certain cases by aduption, they were 
subject alsv to punishment; aud in every case, however arbi- 
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trary the prohibition, it made the marriage absolutely void. 
The impediments are, in judicial language, diriment, and not 
merely prohibitive. 


Therefore, if in defiance of what we have said, persons come together [in 
infamous and incestuous marriage], there is understood to be no husband, 
no wife [no children], no marriage, no matrimony, no dowry. The offspring, 
therefore, of such a union are not in the father’s Jofes/as, but in that respect 
are on the same footing as: children the mother has conceived as a public 
woman. Now these, too, are understood to have no father, seeing it is un- 
certain who he is ; and hence they are usually called bastards (spurit), either 
from a Greek word, as if conceived o-vopadny, Orgas being sine fatre flit 
(sons without a father). It follows, therefore, that even on the dissolution of 
such a union there is no room for exacting a dowry. Moreover, they that 
unite in forbiddeh marriage suffer other penalties as well, that are contained 
in the sacred constitutions.. (J. 1, 10, 12; G. 1, 64.) 


A. Absolute Disqualification: persons that cannot marry. 


I. With slaves there can be no marriage. (G. 1, 58, as restored.) 

II. Boys under fourteen years (¢mpubercs) and girls under twelve (non viripotentes) 
could not marry. If, however, a girl married under age remained with her husband 
until she was twelve, she became his legal wife. (D. 23, 2, 4.) 

III. Persons already married cannot marry. A person whose husband or wife had 
been five years in captivity, could marry again without dissulving the first marriage. 
(D. 24, 2,6.) 

IV. A woman criminally accused of adultery could not marry unless she was 
acquitted, or the prosecution was abandoned. If condemned, she was forbidden again 
tomarry. (D. 23, 2, 26; D. 23, 2, 34, 1.) 

V. A female slave manumitted by her master for the purpose of marrying her, 
cannot marry anyone but him unless he gives herup. If she refuses him, she cannot 
marry another even with his consent, (1D. 23, 2, 51, pr.) 

B. Persons allowed to Marry, but forbidden to Intermarry. 

I. Cognates (coqguat?), persons connected by bloud. 

Cognates are divided into three classes :— 

1. Ascendants (ascendentes) 5 one’s parents, one’s grand- 
parents, great-grandparents, ete. 

2. Descendants (descendentes) ; one’s children, one’s grand- 
children, one’s great-grandchildren, ete. 

3. Collaterals (coynati ec transverso gradu or a latere) 
embrace any of the descendants of any ascendant. 
Thus, my aunt is a collateral eognate, because she 
is a descendant (daughter) of my ascendant (grand- 
father). ler children are my cognates (cousins), 
being also descendants of my grandfather. So my 
nephews are collaterals ; they are descendants (grand- 
children) of my ascendant (father). 

1. No ascendant, however far removed, can marry any 
descendant, however far reinoved. 
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‘Ik as not every woman, therefore, that we may lawfully take to wife : from 
marziage ‘with some we must refrain. Between persons standing to one 
another as ascendant and descendant marriage cannot be contracted [and 
“between them there is no conudium]; as, for instance, between father and 
daughter, grandfather and granddaughter, mother and son, grandmother and 
grandson, and so on indefinitely. If such persons unite, the marriage they 
contract is said to be nefarious and incestuous. (J. 4, 40,1; G. 1, 58-59.) 


2. Collaterals within the third degree cannot intermarry. 


Between persons collaterally related there is a like rule to be observed, 
but it is not so far reaching. A brother and sister certainly are forbidden 
to marry, whether they af the offspring of the same father and the same 
mother, or have only one of these two-in common. (J.4, 10, 2; G. 1, 60-61.) 

EXCEPTION.—A brother’s daughter we may lawfully take to wife. This 
came into use for the first time when the late Emperor Claudius took 
Agrippina, his brother’s daughter, to wife. But not a sisters daughter. So 
the imperial constitutions point out. Again, we may not take to wife an 
aunt, whether a father’s sister,or a mother’s sister. (G. 1, 62.) 


This solitary exception was repealed by Constantine, (C.:Th. 3, 12,1.) 
8. Collaterals beyond the third degree could intermarry. 


EXCEPTION.—A brother or sister's daughter we may not lawfully take to 
wife ; nor even a granddaughter, although in the fourth degree. For where 
we may not lawfully take to wife the daughter, the granddaughter too is not 
allowed. (J. 1, 10, 3.) 


The exception included the great- Beedanenter of o sister, or the sister of a great- 
grandfather. (D. 23, 2, 17,2; D. 23, 2, 39, pr.) Such persons, although beyond 
the third or even fourth desree, were within the meaning of the prohibition against 
marriage with ascendants or descendants. They were said to be in the place of 
parents, Ulpian tells us (UIp. Frag. §, 6) that the prohibition in. old times extended 
to the fourth degree, thus preventing the intermarriage of first cousins ; but although 
restraints on this marriage were at various times attempted, they were finally over- 
ruled by Arcadius and Honorius. (C. 5, 4, 19.) 


Two brothers’ or sisters’ children, or a“brother’s and a sister’s, can inter- 
marry. (J. 13, 10, 4.) 

It is certain that relationships formed in slavery are a bar to marriage, 
and that even although the father and daughter or brother and sister may 
have been manumitted. (J..1, 10, 10.) 


IT. Agnates (agnatt), Agnation is the fictitious tie of blood 
produced through the existence of the patria potestas. Two 
persons are agnates in respect of each other, when they are so 
related that if the person through whom they are connected 
were alive together with them, they would be under his potestas. 
Agnation is the artificial tie through the potestas; cuognation 
the natural tie through birth. 


Agnates are kinsmen (cogza/r) related through males, kinsmen as it were 
on the father’s side. A brother, for instance, born of the same father, is an 
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agnate ; and so is that brother’s son or his son’s son, and so again area 
father's brother and that uncle’s son or son’s son. But kinsmen related 
through females are not agnates, but only kinsmen (cognat’) by the Fus 
Naturale, [Between an uncle and his sister’s son, therefore, there is no 
agnation, but only kinship.] Your father’s sister’s son, therefore [or mother’s 
sister's son], is not your agnate, but only a kinsman ; and you in turn stand 
to him in the same legal relation; for the offspring follow the father's 
family, not the mother’s. (J. 1, 15, #; G. 1, 156.) 

The legal relation (jus) of an agnate is usuatly destroyed by capitis 
deminutio ; for agnation is the name ef a legal relation. But the legal 
relation of kinship is not changed by every form of capitis deminutio, for 
the principles ofthe jus a'vrle can destrby the relations due to the jus avile, 
but not natural relations. (J. 1,15, 3; G.1, 158.) 

But though it has been said that the legal relation of kinship remains 
even after capitis deminutio, yet this is only so if it is the capitis deminutio 
minima that comes in; for then the kinship remains. But if a man incurs 
capitis deminutio maxima, the legal relation of kinship as well as of agnation 
is at an end. If, for instance; some kinsman is enslaved, he ceases to be a 
kinsman, and not even if he is manumitted does he regain his kinship. 


Nay, even if a man is transported to an island, his: kinship is dissolved. 
(J. 1, 16, 6.) 


Agnation imitates cognation, and has the same difference of 
degrees and kinds—ascendants, descendants, collaterals, ete. 

1. No ascendant, however remote, can marry any agnatic 
descendant, even although the artificial tie of aguation is re- 
moved by emancipation. 


So entirely is this the case, that although it is by adoption that they have 
come to stand to one another as ascendant and descendant, yet they cannot 
intermarry. Nay, more; even after the adoption is dissolved, the same rule 
of law remains. If, therefore, you once come to have by adoption a daughter 
or a granddaughter, you wilf nut be able to take her to wife, even although 
you emancipate her. (J. 1, ro, 1; G. 4, 59.) 

2. Agnatic collaterals cannot intermarry where coguatic col- 
laterals cannot, unless the tie of agnation is broken, in which 
case the restriction is removed. (D. 28, 2, 59, 1.) 

If a woman comes to be your sister by adoption, as long as the adoption 
lasts there can undoubtedly be no marriage between you and her. But if 
the adoption is dissolved by her emancipation, you will be able to take her 
to wife ; or if you yourself are emancipated, there is no bar tu the marriage. 
It is agreed, therefore, that if a man- wishes to adopt his son-in-law, he ought 
first to emancipate his daughter; and if he wishes to‘adopt his daughter-in- 
law, he ought first to emancipate his:son. (J. 1, 10, 25: G. 1, 61.) 

EXcEPTION.—His father’s sister, again, although by adoption, a man 
may not lawfully take to-wife ; nor his mother’s sister ; for they are held to 
stand in the place of ascendants. On the same principle it is true that a 
man is forbidden to take to wile a great-aunt, whether on the father’s side 
or the mother’s. (J. 1, 10, 5.) 
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If a woman, your father has adopted, has a daughter, it seems you are not 
debarred from taking her to wife ; for she is no relation to you either by the 
jus ctutle or by the jus naturale. (J. 1, 10, 3.) 


But (D. 28, 2, 55, 1) marriage with the mother of an adoptive father is forbidden, 
unless the son is emancipated. 


IIT. Relatives by affinity (affines). Affines are persons con- 
nected by marriage or by concubinage (C. 5, 4, 4), or by con- 
tubernium. (D. 23, 2, 14, 3.) 

There were no degrees of affinity. (D. 38, 10, 4, 5.) 


Again, a woman that has once been our mother-in-law or daughter-in-law, 
or stepdaughter or steprhother, we cannot take lawfully to wife. “ Once 
been” we say, because if the marriage that brought us such a connection 
(affinitas) still exists, there is another reason why there can be no marriage 
between us; namely this, that the same woman cannot marry two men, nor 
the same man have two wives. (G. 1, 63.) 

From respect for his connections by marriage (adfintfas) there are certain 
women one must refrain from marrying. A stepdaughter or a daughter-in- 
Jaw, for instance, a man may not take to wife, because both stand in the 
place of a daughter. This, of course, must be understood to mean that the 
woman has been a stepdaughter or a daughter-in-law. For if she is still 
your daughter-in-law, still (that is) married to your son, there is another 
reason why you will not be able to take her to wife, since the same woman 
cannot be married to two men. Again, if she is still your stepdaughter, if 
(that 1s) her mother is still married to you, you will not be able to take her 
to wife, because you are not allowed to have two wives at the same time. 
(J. 1, 10, 6.) 

A mother-in-law too, and a stepmother, one is forbidden to take to wife, 
because they stand in the place of a mother. This too comes in only after 
the connection is dissolved. For otherwise, if she is -still your stepmother, 
still married (that is) to your father, you axe debarred from marrying her by 
the common rule of law that the same woman cannot be married to two 
men, Again, if she is still your mother-in-law, if (that is) her daughter is 
still married to you, the marriage is barred, because you cannot have two 
wives. (J. 1, 10, 7.) 

A husband’s son by another wife, and a wife's daughter by another husband, 
or wice versa, can lawfully contract a marrjage, although they may have a 
brother or a sister.born of the marriage contracted afterwards. (J. 1. 10, 8.) 


A atepfatber (ritricus) and atepdanghter ( pririgna) cannot intermarry : 
nor a stepmother (norerea) and stepson ( prirtgnus) : 
nor a father-in-law (socer) and daughter-in-law (nurus) : 
nor a mother-in-law (socrus) and son-in-law (gener). 
A man cannot marry his brother's widow or deceased wife’s sister. This pro- 
hibition was introduced first by Constantine, and repeated by Valentinian, Theodosius, 
and Arcadius. (C, Th. 1, 2;.0. 5, §, &.) 


There are other persons too that for various reasons are forbidden to 
enter into the marriage-contract. They are enumerated, by our permission, 
in the books of the Digest or Pandects gathered from the old law. (J. 1, 
10, 11.) 
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IV. Quasi-relationship. 


If your wife is divorced, and afterwards gives birth to a dauchter by some 
one else, this daughter is not your stepdaughter. But yet, Julien says, one 
ought to abstain from marriages of this kind. (J. 1, 10, 9.) 


A son could not marry the widow of his adopted father, even if he had been 
-emancipated, because she is in place of a stepmother (in loco norerear). (1D. 28, 2, 
14, pr.) Soa man could not marry the widow of an adopted son, because she is a 
sort of stepdaughter.to hin, even after emancipation. (D. 23, 2, 14, 1.) 


Your son’s betrothed ,is.not your daughter-in-law, nor is your betrothed 
‘his stepmother. Yet in the eye of law they act more rightly that refrain 
from marriages of this kind. (J. 1, 10, 9.) e 


V. The existence of a fiduciary relation in two cases operated 
as a limited barrier to marriage. 


1, Certain high officials were forbidden to marry any woman domiciled in the 
‘province of their administration. The prohibition extended to their sons. (D. 28, 2, 
57, pr.; D. 23, 2, 38, pr.; D. 23, 2, 68; D. 50, 16, 190.) The officinla were the 
President (Pracses Provinejac), the Prefect of the cohorts (Pracfectus cuhortia), the 
Prefect of the cavalry (Pracfectus equitum), and the Tribune (7ribunus). The dis- 
qualification ceased as soon as their term of office expired. (C. 5, 4, 6.) 

2. Tutores, Curatores, o their sons, were not permitted to marry a pupil/a until she 
-was twenty-six years of age. This prohibition was introduced by a Senatus Consultum 
apparently of the time of Marcus and Commodua. (D. 23, 2, 67,3.) To permit sneh 
& marriage offered a temptation to the tufor to hush up all questions of maladiministra- 
tion by marriage, and accordingly the prohibition was kept up as long as by the law 
a woman could challenge the accounts. The prohibition was removed if the girl were 
betrothed to the tutor by her father, or given to him in his last will) (D. 23, 2, 66; 
D. 23, 2, 36.) 


VI. Conviction for crime. 


1, A man convicted of adultery with a marrie] woman eannot marry her although 
she has been neither accused nor condemned. (1). 54, 9 15.) 

2. One that has committed rape on a woman, can never afterwards marry her. 
If her parents consent, thev are punished with banishment ‘The reason was that the 
property of the offender became forfeited to the woman, and hy marriage he could 
get it back again. (Nov. 143; Nov. 150.) 


VII. Religion. 


Jews and Christians could net intermarry. ‘Hf they did ao, their connection was 
‘illegal, and they were guilty of the crime of adultery (rrimen adulterii), This law 
was introduced befure the Christian empire was a centyry.old, in A.v. 388. (CU. 1, 9, 6.) 


VIIl. The relation of patron and frecdman,. 


1. A patron might marry his freedwoman (liberta), but it wan considered to evince 
a higher regard for decency if he assigned her the humbler position of concubine. 
Honestius sit patrono libertam conculinam quam matremfamilias habere, (UV. 29,7, 
1, pr.; C. 5, 4, 15.) 

2. A female patron could not marry her freedman (libertus). Nor could a freed- 
man marry the daughter, granddaughter, or wife of a patron (patrynus). (C. 5, 4, 3.) 


IX. Restrictions on Senators. 


From a réference in Livy (39, 19) it would seem that a freeborn man could not 
marry a freedwoman. But owing, it is said, to a scarcity of freeborn women, mar 
riage was allowed between ingenut (except Senators) and lsbertinae, by the lex Julia 
et Papia Poppaea. (D. 23, 2, 23.) This enactment subjected certain marriages to 
penalties, but does not appear to have made them null. (D. 23, 2, 16, pr.) It for 
bade a freeborn person to marry a prostitute (qui palam quaestum fecit) (D. 23, 2, 
48, 1); a procuress (lena) (D. 23, 2, 43, 6; D. 23, 2, 43, 7) ; a woman condemned 
in a public trial, ie., one that could be brought by any informer (damnata publico 
judicio) (D. 23, 2, 48, 10); a woman caught: in’ adultery, though not condemned 
(D. 23, 2, 48, 12); or a comic actress (Ulp. Frag. 13, 2). But the restrictions of the 
lex Julia on the marriages of Senators were made fatal to these marriages, by a 
Senatus Consultum japsed inthe reign of Marcus and Commodus. (D. 23, 2, 16, pr.) 
The joint effect of the dex Julia and that Senatus Consaltum was as follows :—~ 

1. A Senator, his son, his son’s son, and his son’s grandson, could not marry 
freedwoman. <A Senator’s son's daughter, or granddaughter, or great-granddaughter, 
could not marry u freedman. (D. 23, 2, 44, pr.) 

2. The same persons could not marry a comic actress, nor one whose father or 
mother had acted in comedy. (D. 23, 2, 44, pr.) 

Constantine extended this prohibition to the Praefecti, who wete just above the 
Knights and below the Senators, and to the dwumriri in municipalities ; and, on the 
other hand, to all persons of the lowest order (Aumiles abjectavve pergonac), as the 
daughters of a procurer or gladiator or tavern-keeper. (C1. 5, 27, 1.) This enactment 
of Constantine was repealed by Justinian, who: allowed the highest personages to 
marry freedmen or others of low rank, provided a dowry was fixed and the marriage 
settlement was made in writing ((nstrumenta dotalia). (Nov. 117, 6.) 

X. Latins and foreigners (Latini, Peregrini) eould not 
marry Roman citizens, (Ulp. Frag. 5, 4.): 

Hence some veterans are usually allowed by the imperial constitutions’ 
conubium with the tirst Latin or alien woman that they marry after their 
discharge. The offspring of such a marriage are Roman citizens, and come 
under the pofesfus of their ascendants, (G. 1, 57.) 

It is perfectly certain that a Roman citizen and the alien'woman that he’ 
weds, if only he has comudéum with her, can, as: we have said above, contract 
a lawful marriage. Their offspring then will be a Roman citizen, and in the 
father’s Jotestas. (G. 1, 76.) 

If, again, a female Roman citizen marries an’ alien, and there is conu- 
dium between them, by the law of the alien people the offspring is analien 
and his father’s lawful son just as if he had begotten him by an alien 
wife. Now, however, by a Sematfus Gomsultumr passed at the instance of 
the late Emperor Hadrian, even though there is no conub‘um between the 
Roman citizen and her alien husband, the offspring is his: father’s lawful son. 
(G. 1, 77.) 

XI. By the XII Tables, marriages between Patricians and Plebeians were pro- 
hibited, but only for a short time ; for in B«. 445 the prohibition was removed on the 

of the tribune C. Canuleius, (Livy,. 4 6.) 


DIVESTITIVE Facts. 


A. Voluntary, by the Acts of the Parties. 
A Roman marriage was at no time indissoluble ; but it was 
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permanent, and continued for life, if neither party wished 
sooner to dissolve it. Divorce was always a private act; it 
required the sanction of no court of law; and although the 
unjustifiable exercise of the right of dissolving a marriage was 
at different times visited with more or less punishment, yet the 
right was never denied. 


Divortium was the dissolution of a marriage at the instance of either or both 
parties. (D. 50, 16,191.) 

Repudium was strictly the dissolution of an agreement of betrothal (sponsalia). 
(D. 50, 16, 101, 1.) 

Sometimes dirortium is taken as the name for dissflution of marriage, and repu- 
dium for the written bill of divorce (repudio missv). (C. 5, 17, 8.) 


I, A marriage could be dissolved by the paterfamilias of the 
wife. When the wife passed into the manus of her husband, she 
was thereby released from the potestas of her father ; but when 
she married without falling under the manus, she remained in 
the potestas of her father. In the exercise of his pofestas, the 
father could take his daughter from her husband against the 
wishes of both. This abuse was limited by a constitution of 
Antoninus Pius, who prolibited a father from disturbing a 
harmonious union. Marcus Aurelius added, “ Unless for very 
weighty reasons” (magna et justa causa interveniente). (C. 5, 
17, 5.) 

A paterfamilias could not, of course, take away his daughter 
from her husband if she were emancipated. (C. 0, 17, 9.) 

II. Divorce by mutual consent (dicortium bona gratia). 

During the whole period from the foundation of Rome to 
Justinian, it appears that divorce might take place by mutual 
consent without any check from the law whatever. If husband 
and wife agreed to separate, the State never interfered. But 
Justinian prohibited this kind of divorce except in three cases ; 
(1) when the husband was impotent ; (2) when either husband 
or wife desired to enter a monastery ; and (3) when either of 
them was in captivity for a certain length of time. Those that 
dissolved a marriage by pretending to undertake a vow of 
chastity, but did not do se, forfeited the property they brought 
to the marriage in favour of their children, (Nov. 117, 10-12.) 

But at a later period Justinian enacted that persons dis- 
solving a marriage by mutual consent should forfeit all their 
property and be confined for life in a monastery, which was to 
receive a third of the forfeited property, the remaining two- 
thirds going to the childrerf of the marriage. This severity, 
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so much at variance with the Roman spirit, indicates the growing 
power of the clergy (ut non Dei judicium contemnatur). (Nov. 
134, 11.) 

The nephew and successor of Justinian repealed his uncle’s 
prohibitions, and restored divorces bona gratia. (Nov. 140, 1.) 

III. Divorce by the husband alone, or the wife alone, with- 
out the consent of the other. 

This topic may be considered under two heads :— 

(a.) The Form of Divorce. (B.) Restraints on Divorce. 

(a.) The Form of Divorce. 

Before the lee Julia de adulteriis no special form was ob- 
served ; it was enough that the husband told the wife or the 
wife the husband that the marriage was at an end. (D. 38, 11, 
1.) The husband gencrally took the keys from his wife, put 
her out of his house, gave her back her dowry, and so dissolved 
the marriage. The act might be done in the wife’s absence. 
Cicero divorced his wife Terentia by letter. 

But the ler Julia de adultertis required a written bill of 
divorce (lihellus repudit) to be given in the presence of seven 
Roman citizens above the age of puberty as witnesses. (D. 24, 
2,9.) The written record of the marriage (nuptiales tabulae) 
was destroyed, and the divorce publicly registered. The form 
of words employed in the repudiation was tuas res tibi habito, 
or tuas res tibi agite. (D, 24, 2, 2,1.) 

The repudiation must be a dehberate intention to break up 
the marriage (antmo perpetuan constituendt dissenstonem). (VD. 
94,2, 38.) It was valid, although wholly without excuse, so 
that if was unnecessary even to acquaint the other party with 
the change in their condition. It was held that if a wife made 
a bill of divorce in the presence of the requisite witnesses, the 
marriage war dissolved without delivery of the bill to the 
husband, and even without his knowledge of it. (C. 5, 17, 6.) 
Still it was considered proper to deliver the bill of divorce to 
the other party. (D. 24, 2, 2,3.) The effect of this rule was, 
that a madman (faurtosus) could be divorced, his consent being 
unnecessary; also the paterfamilias of a lunatic wife could 
divorce her husband. (1D, 24, 2, 4; D. 24, 3, 22, 9.) 

(B.) Restraints on Divorce. 

Romulus is said to have forbidden the repudiation of wives 
unless they were guilty of adultery or drinking wine, on pain 
of forfeiture of all the offender's property, Snehale to go to the 
wife, the other to Ceres. But the laws of the XII Tables seem 
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to have recognised freedom of divorce, although it is raid no 
one took advantage of the liberty for 500 years, until Sp. 
Carvilius put away his wife for barrenness, by order of the 
Censor. The only check on divorce, during the greater part of 
the Republic, was the Censors, who probably exercised their 
authority when the husband made an unjustifiable use of his 
power, as they did in the case of L. Antonius, whose expulsion 
from the Senate they procured on account of his repudiating 
a girl he had married. A wife in manu could not divorce her 
husband ; but if he divorced her, she gould require him to 
release her from the manus. Wives not tn mane had the same 
power of repudiating their husbands that their husbands had of 
repudiating them. 


1. Restraints introduced by the ler Julia et Papia Popprea. 


If the wife were guilty of adultery, her husband in divorcing her was allowed. to 
retain a sixth part of her dowry (dos): if she had committed a less serious fault, the 
husband could retain one-eizhth. (Ulp Frag. 6, 12; ©. 6, 12, 24.) 

If the husband were guilty of adultery, the wife could demand inimediate restitn- 
tion of her dowry ; or if it was repayable at once (as lands), then the annual proceeds 
of it for three years. If the fault were less serious, he must restore the duwry in six 
months instead of a year. (Ulp. Frag. 6, 13.) 

Those penalties ceased if both sides were in fault (paria cnim delicta mutua 
pensatione dissolruntur), (1. 24, 3, 39.) So if the husband, after the divorce, again 
betrothed himself to bis former wife (D. 24,8, 88) or brought a further accusation 
against her and abandoned it (1). 48, 5, 11, 3), the penalties were remitted. 


2, Legislation of Constantine, AD. O51. (C. Th. 3, 16, 1.) 

The ler Julia and Papa P ppaca deprived the person that made a divorcee without 
cause of the benefits civer hun when the divorce was justifiable. Constantine began 
the legislation avainst capricious repudiations, aud specified the causes for which alone 
one party could divorce the other without incurring penalties, 

1°, Causes for which a woman could repudi.te her husband without blame, 

(1) If he were guilty of murder 5 or (2) prepared poisons ; or (4) violated 
tombs 

Tf, for any other reason—ns, ¢.7., his being a drankard (cbriosus) or gambler 
(aleator), or given to the company of loose women (muliercularcma)--a wife divorced 
her husband, she forfeited her dowry, aud Was punishable with deportation. 

2) Causes for which a hustesd could diverce his wife without blame. 

(1) If she were an adulteress 5 or (2) preparer of poisons; or (3) a procuress, 

If for any other reason than one of the three specified, a husban! divorced bis 
wife, he forfeit] all iuterest in his wife's dowry ; and she, if be warried again, could 
take the second wife's dowry as well, 

3. Legislation of Wonorius and Theodosius, Aww. 421. (C. Th. 
3, 16, 2.) 

These emperors, ignoring apparently the canstitution af Constantine, impose 
restrictiuns in a somewhat different way. 


1°. Divorce of a husband by a wife, 
(1.) If for grave reasuns, or crime committed by the husband, the wife could retain 
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divorcing him, and she remained unmarried, the children were 
to be given into her custody, and maintained at the cost of the 
father ; but if the mother were guilty, the father had the nght 
of custody. Ifhe were poor, and unable to support them, and 
the mother was rich, she was obliged to take them and maintain 
them. (Nov. 117, 7.) 

B. Involuntary Divestitive Facts. 

I. Death of the husband or wife. (D. 24, 2, 1.) 

IL. Loss of liberty by either husband or wife. (D. 49, 15, 12, 
4.) But after five yeags since the captive was last known to be 
alive, his wife eould marry again without divorcing her captive 
husband. 

Mere loss of citizenship (ajuae et ignis interdictio) did not 
dissulve the marriage, unless the wife or husband desired to give 
up the murriuge (st non mutat uxoris affectionem). (C. 5, 17, 1.) 


CONCELINA TUS, 


Under the name of Concubinatus there existed during the 
Kmpire an institution that bore a close resemblance to mar- 
liage. It was a monogamous relation ; aman could not have 
two concubines, or a wife and a concubine, at the same time. 
(Paul, Sent. 2, 10,1; ©. 5, 26,1.) Tt was not Jess permanent 
than marriage, for marriage eould be dissolved by either party at 
pleasure. It was regarded, however, as a lower kind of union, 
especially on the side of the woman. A married woman had a 
Ingher position (dignitas) (D. 32, 49, 4), implying on the part 
of her husband a warmer degree of affection (dilectus), (Paul, 
Sent. 2,20, 1.) The offspring of such a union were not under 
the potestas of their father, and that circumstance constitutes a 
broad difference between coneubinage and marriage. Under 
the Christian Emperors, the offspring could, however, be 
brought under the potestus by a subsequent marriage of the 
parents. (Legitinatio per subsequens matrimonium.) 

In some respects concubinage was a freer institution. Thus, 
although persons forbidden by the law of nature to ele heae) 
could not hve in coneubinage (D. 23, 2, 56; D. 25, 7, 1, 3). yet 
those Whose marriage was forbidden only by the jus civile could 
enter into concubinage. (D. 25, 7, 5.) Freeborn men could 
have freedwomen as concubines at a time when they were for- 
bidden to marry them. (D. 25, 7, 3, pr.) Again, it was con- 
sidered more respectable for a patronus to have bis lilerta us a 
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concubine than as a wife. Soa president of a province could 
take a native of the province as a concubine, but not as a wife. 
In this instance, the object was to prevent rapacious presidents 
getting possession of women’s property as dowry by marrying 
them. (D. 25, 7, 5.) 


BETROTHAL (SPONS.ALTA). 


Servius Sulpicius Rufus gives an account of the manner in 
which betrothal took place in Latium. He that intended to 
marry a woman, stipulated with the petson that was to give 
her in marriage that he would do so, and on his part promised 
(spondebat) to marry her. The girl thus promised was called 
éponsa, the man that promised to marry her sponsus. If there 
was a failure on either side, am action Jay (aetio ex sponsi), 
and the judge, if there was no good reason against the mar- 
riage of the parties, condemned the promise-breaker in damages 
according to the value of the mateh to the person disappointed, 
This was the law in Latium until the right of citizenship 
was conferred on it by the ler Julia. This sort: of betrothal 
appears not to have been confined to Latium, but to have 
been anciently observed also in Rome. 

In the Digest we find nothing of the form of stipulation 
except the name (sponsalia, eponsus, sponsa).' 

To a certain extent betrothal put the betrothed in’ very 
much the same position as if they were married ; but the single 
duty of the sponsusand the sponse was within a reasonable time 
to procced to carry out the marriage, 

The reciprocal promises of any man and woman, and of those, 
if any, under whose potestus they were, made the contract of 
betrothal without any further ceremony, without writing: or 
witnesses, (1D. 25, 1, -4, pr.) 

The conscut of the betrothed persons was necessary, but 
they were presumed to consent if they did not actively oppose 
their paterjamilius, (1. 23,1, 13; D. 23,1, 12, pr) 

A daughter, however, was not allowed to oppose her father, 
unless the person to whom he asked to betroth her was of 
immoral character vr low position, (VD. 25, 1, 12, 1.) 


1 Sponsalia ig the proposal and reciprocal promise of a future marriage. (Spon- 
salia sunt mentio ef repromessta nupliaram fulurarum)  (D). 23, 1, 1.) 

The name is derived from spondeg, because anciently Letrothuls were made by 
stipulation, (D. 23, 1, 2. 
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Not only the consent of the paterfamilias of each of the 
betrothed was necessary, but of the tutor and mother of one 
that was sui juris. (C. 5, 4, 1.) 

The contract was terminated by the death or renunciation of 
either sponsus or sponsa. (C.5,1,1.) The form was, “I will 
not avail myself of your bargain” (conditione tua non utor). 
(D. 24, 2, 2, 2.) 

By the ler Julia et Papia Poppaea, if the marriage did not 
take place within two years, unless for special reasons, the con- 
tract of betrothal was at an end. The reasons were ill-health 
of the sponsus or sponsa, the death of parents, or necessary and 
distant journeys. (D. 23, 1,17; C. 5, 1, 2.) 

In Latium we find the actio ex spoasu giving damages in 
proportion to the value of the marriage to the party disap- 
pointed. But in Rome there seems to have been no action for 
the naked promise of a future marriage. Thesame object was, 
however, accomplished in another way. Earnest (arrhae) of a 
substantial kind was usually given at the time of making the 
betrothal, and was forfeited if the other side failed, without 
good grounds, to carry out the promise. 

Arrhae Sponsalitiae consisted of a present by the sponsus to 
his sponsa or her father, or by the sponsa to the spousus, made 
on condition that if the marriage was for a good reason 
broken off it should be returned; if without a good reason, 
forfeited to the innocent party. (C. 5,1, 3.) Ifthe marriage 
were broken off through the fault of the sponsa, she was bound 
to restore the betrothal gift, along with a penalty of fourfold 
its value, (C. Th. 3,5, 6.) This was reduced to a penalty of 
the value of the gift, by Leo and Anthemius. (C. 5, 1, 5, 1; 
C. 1,4, 16.) But if there were grounds for breaking off the 
match, as impotency, diversity of religious sect, looseness of 
conversation, or extravagance, this penalty was not enforced. 
Justinian gave the same permission to persons desiring to enter 
on a life of religion ; each party being required to return the 
betrothal present. (C. 1, 3, 


IV.—TUTELA IMPUBERUM. 


We learn from Gaius that there was much dispute among the 
Roman jurists as to the proper classification of the different 
species of tutelae. 


From this it is plain how many forms of fw/e/a there are. But if we are 
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to ask into how many kinds these forms are to be drawn out, the discussion 
will be a long one; for on that point the old writers were very doubtful. 
The subject is one that has been fully handled by us, and with great care, 
both in our work on the interpretation of the Edict and in the books we made 
as a commentary on Quintus Mucius. It is therefore enough, meanwhile, 
to remark merely that some have said there are five kinds, as did Quintus 
Mucius; others three, as did Servius Sulpicius; others two, as Labeo; 
while others have believed that there are as many kinds as there are forms. 
(G. 1, 188.) 

The question here raised is very unimportant, as it relates only to the arrangement 
of the investitive facts. The office of tutor was the same, in whatsoever manner he 
was appointed, and it is improper to speak of differeng species of tutclae, which are, 
in fact, nothing more than different ways of appointing tutores. 


Let us pass now to another division. Of the persons not 7” potestate [in 
manu or tt mancipio| some are either zx ¢ué(e/a or under a curator ; others 
are bound by neither of those legal ties. Let us look, therefore, to those z# 
tutela, or under a curator; for thus we shall understand about the other 
persons that are bound by neither tic. And first let us look narrowly at 
those 27 futela. (J. 1, 13, pr.; G. 1, 142-143.) 


DEFINITION. 


Tuiela is, as Servius defined it, a right and power over a free person (71 
capite itbero), given and allowed by the jus czvt/e in order to protect him 
while by reason of his age he is unable to defend himself! 7te/ores, again, 
are those that have that force and power, and take their name from the fact. 
They are called ¢/wfores, therefore, as being protectors (/«/tores) and de- 
fenders, just as ardifiu are so called because they protect sacred buildings 
{acdes). (J. 1, 13, 1.) 

Zutores, too, who are liable to the remedy for /¢/eda, are understood to 
be bound not strictly ex coutractu,—for there can be no business contract 
between ¢éufor and pupillus. Undoubtedly, too, they are not liable ex male- 
ficto. They seem, therefore, to be liable guast ca contractu. Further, in 
this there are actions Open to both parties. Not only has the puwpel/us an 
actto tutelae against the futor, but the ¢fufor also has an actio contraria 
futelae against the pupt//us if he has spent anything on his property or 
become bound for him, or if he has bound his own property as security to 
his creditor. (J. 3, 27, 2.) 

Children under puberty are in /zfe/a by the law of every State. For it 
is agreeable to natural reason, that a person not of full age should be guidcd 
by the ¢w/e/a of some one else. There is, indeed, almost no State in which 
parents are not allowed to give their children under puberty a /uéor by will ; 
although, as we have said above, Roman citizens alone have their children 
in their fofestas. (G. 1, 189.) 

That children under the age of puberty should be in ¢wfe/a, is fitting by 
the jus naturale, so that he that is not of full age should be guided by 


another’s /ufela. (J. 1, 20, 4) 





1 Est autem tutela, ut Serrius definivig jus ac potestas in capite libero ad tuendum 
eum, qui propter actatem se defendere nequit, jure civili data ac permisau. (J. 1, 13, 1.) 
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There appears at first sight a contradiction between J. 1, 18, 1, and J. 1, 20, 6; 
G. 1, 189, the first passage ascribing tutela to jus civile and the second to jus naturale. 
Tutela, as an institution of Roman law, has characteristics peculiar to Rome; but 
guardianship of minors, in some form or other, is a necessary institution in every 
system of law. The conflict brings out the unreality and worthlessness of the much 
vaunted distinction between jus civile on the ome hand, and jus gentium and jus 
naturale on the other. 

The definition of Servius omits two elements that ought to be included. It does 
not mention the fact that a tutela was a public office or duty (publicum munuas, jus 
publicum) (D. 26, 7, 5, 7), which the person duly appointed could nvt refuse to under- 
take ; nor that it was an uupaid office. Although tutores could not charge for their 
serviccs (D. 26, 7, 33, 3), still they could accept a reward from the person that 
appointed them. When a td&tator’s freedman was appointed tutor in consequence of 
his intimate knowledge of the property of the pupilus, the other tutores might give him 
an allowance for his support (a/imenta), or salary, when without this assistance it would 
be impossible for him to attend to the business of the pupilius: (DD: 27, 3, 1, 7.) 


A tutela is the public and unpaid duty imposed by the civil 
law on one or more persons of managing the affairs and 
supplementing the legal deficiencies (et negotia gerunt et auctori- 
tatem interponunt, Ulp. Frag. 12, 25) of a person sui juris, under 
the age of puberty. Puberty is twelve years for girls and 
fourteen for boys. 

It is opposed to a curatorship (cura, curatio) in respect both of the powers of the 
tutor and of the persons for whose benefit it is made. A cura is either not for persons 


under the age of puberty, or if so, not generally, but only for some particular purpose 
or object (non personae acd ret ve! eausae datur.) 


A tutor when appointed is believed to be appointed to look after the 
entire patrimony (J. 1. 25, 47.) 


Tt ix contrasted with pofestas in this respect, that whereas the powers of the pater- 
Familias are of the nature of ownership, the powers of the tutor are given him in trust 
for the exclusive benctit of the pupilus, and he is not allowed to reap any personal 
advantage from their exercise, (Laerum Jacere cx tutela non debet). (Di 26, 7, 53, pr.) 

In the earliest form of ¢tutela, that of the next aynates (aguati), the tutores 
aucceeded for their own benefit. The tutela was given to them because they got 
the property of the pupeddus in the event of his death. (D. 26, 4, 1, pr.) The beir 
was the fufor." But there seams no trace of anything like guardianship in chivalry, 
where the guardian took all the profits, merely allowing his ward a maintenance. 
At all events, in the Digest. the rule admits no exception, that a datcdu is for the 
benefit of the pupidlus, not of the tutor. 


*s AND DUTIES. 
First Case (ONE 7UTOR) 
A. Duties of Tutor. 


I. It is the duty of the tutor to give his consent to all such 
legal acts of the puptllus as without such consent are insufficient 


1 Quo tutela redit, co hereditas pervenit, niet cum foeminac heredes intercedunt.  (D. 
50, 17, 73, pr.) 
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to bind the pupillus (interponere auctoritatem) ; provided it is for 
the interest of the pupillus so to bind himself. (D. 26, 7, 10.) 


Auctoritas is derived from augeo, I increase ; and it mezns that the tutor fills up 
what is wanting in the legal capacity of his pupillus. 


The duty of the tutor may be considered under the following 
heads :—(1) the legal incapacities of the pupillus; (2) how 
far the tutor could make up the defects ; (3) in what way the 
tutor must give his consent; and (4) the liability of the tutor if 
he improperly gave or refused his consent. 

1, The legal incapacities of the pupi/lus® 


The authority of the ufor is in some cases necessary for the pupz//us, in 
some it is not. For it has been hcld that he may better his condition even 
without that authority ; but he cannot make it worse without the authority 
of his ¢ufor. Hence in those cases that give rise to obligations on both sides 
—sale for instance, Ictting on hire, mandate, or deposit—if the authority of 
the ¢ufor does not come in, then those that contract with the pufz//us are 
themselves bound, but he is not in turn bound to them. If he stipulates 
that anything shall be given him, the authority of the ¢/or is not 
needed ; but ifhe promises anything to some one else, it is necded. (J. 


I, 21, pr.) 


The pupillus could not manumit a slave without the consent of his tufor, aa well 
as the approval of the council required by the ler J#lia Sentia (D. 40, 2, 24), nor 
pay a debt that he owed, because that was a sort of alicnation of his property. (D. 
26, 8, 9, 2.): 


If, therefore, a Aufil/us gives anyone moncy on loan without authority 
from his for, he contracts no obligation, because he does not make the 
moncy the property of the receiver. The actual coins, therefore, wherever 
they may be, he can reclaim by eadsécatio [by stating {that 15) in the ¢afento 
that they are his ev jure Quiritium), VF the coins ient have been spent by 
the receiver in good faith, they can be recovered by a condi tio, fin bad 
faith, by an actio ad exhibenduim [just as if he still possessed them. But it 
is questioned whether he can demand the coins given on loan from the 
receiver, if he in turn has alienated them in good faith to athird party ; since 
he seems by the very fact of alienation to have been enriched]. (J. 2, 8, 2; 
G. 2, 82, as restored.) 

But, on the contrary, anything can be rightly given to the pupi//us (male or 
female) without authority from the éwfur. If, therefore, a debtor pays the 
pupillus, the authority of the /ufor is needed to set him free. [For though 
the money is made the property of the pupil/us, yet the Pupil/us cannot 
dissolve any obligation without the authority of his /éor, because he is 
allowed to alienate nothing without that authority.] All this is scttled on 
grounds of the plainest reason in a constitution addressed to the advocates 
of Cxsarea at the suggestion of the very eminent Tribonian Quaestor of our 
sacred palace. The arrangements thus published are as follows :—It shall be 
lawful for the debtor of a pupillus ts pay the fu/or or curator, provided he is 
first allowed to do so by the opinion of a judge, publicly given free of all 


700 STATUS. 


cost. If this course is followed, and if both the judge declares his assent 
and the debtor pays, the very fullest security attends such a payment. If, 
however, the payment is made in some other fashion than the one arranged 
by us, the pupil/us may still be repelled by the excepizo dolt malt if he 
demands the same sum of money while he either has the money safe or has 
been enriched thereby. But if he has either spent it wrongly or lost it by 
theft, the exceptio doli mali will do the debtor no good ; for he will none the 
less be condemned because he paid the money recklessly, and not in accord- 
ance with our arrangements. (J. 2, 8,2; G. 2, 84) 

On the contrary, again, a pupil/us (male or female) cannot make a pay- 
ment without authority from the ¢wfor. For what he pays does not become 
the recciver’s property, begause he is allowed to alienate nothing without 
the authority of the /u/or. (J. 2,8, 2; G. 2, 84.) 


Exceptions.—(1.) Although a pupildus could neither buy nor 
sell without the consent of his tutor so as to givea good title to 
the purchaser, yet he was responsible to the extent to which 
he had gained by the transaction (in quantum locupletior factus 
est), (LD. 26, 8,5, 1; D. 44,4, 4, 4.) He could not keep what 
he had bought and refuse payment, or demand back what he 


had sold without giving up the money paid for it. (D. 44, 
1, 4.) 

In like manner, although a pupillvs could not make a valid 
discharge to his creditor, yet if the Jatter had, in ignorance of 
the incapacity of the pupillus, accepted payment and used the 
money, the debt was fully extinguished. (D. 26, 8, 9, 2.) 


Persons under puberty are not lishle to an actio commodati, because no pupillus 
can enter into this contract without the authority of his tutor, So entirely is this 
the cuse, that even if, after reaching the age of puberty, he admits fraud or negligence, 
he is not liable to this action ; because it could not stand at the first. (DB. 13, 6, 1,2.) 
But if the pupillvs has made protits, an actio commodati utilis ought to be given, 
according to the rescript of Antoninus Pius. (D. 18, 6, 38, pr.) 

Tt was questioned whether an actto depositi could be given against a pupillus with 
whom something had been deposited without authority from the tutor. The correct 
opinion wns, that if the deposit was made with a person old enough to be capable of 
fraud, or if he were guilty of fraud, then an action could be brought ; for, of course, 
no far as he bas made profits (quantum locuplctior factus est), an action is given against 
him, even though nv fraud has come in. (D. 16, 8, 1, 15.) 


(2.) In certain cases, even for his own benefit, a pupillus 


could not act without the consent ot his tutor. (D. 26, 8, 9, 3; 
D. 26, 8, 11.) 


He cannot enter on an inheritance, nor ask donorum possessto, nor take 
an inheritance under a trust (er fidercommisso), except by authority from the 
tutor ; and this though he might gain by so doing, and could in no case lose. 


(J. 1, 21, 1.) 


If the child was over seven vears of age, he himeelf, with the sanction of the tutor 
entered on the inheritance, or sought the bonorum possessio ; if he was under that age, 
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the tutor was authorised, by a constitution of Thedosius and Valentinian, (4.p, 
426), to enter on a hereditas or petition for a possessio bonorum in the name of the 
pupil as his agent. (C. 6,18,3; C. 6, 18, 4.) 


2. To what extent did the authority of the tutor remove the 
incapacity of the pupillus to bind himself? 

The turning point was when children had completed their 
seventh year. After that age they had intellectus, and were cap- 
able of taking an intelligent part in the formalities of the law ; 
but they did not possess judicium ; they were not able to judge 
whether it was for their interest to undertake any obligation. 
Generally speaking, as in the case of inhritance above cited, a 
child after seven years of age made the stipulation or acted in 

y 5 

any other legal transaction, the tutor supplying the element of 
judictum tn which he was wanting. Bat under that age he 
could uot act, and whatever could be done for him must be 
done by the tufor alone. (But see D. 27, 8,1, 15.) The tutor, 
In such cases, was an agent, and, as we have seen, the civil law 
with great reluctance admitted the representation of one free 
person by another. Ulpian tells us that in his day the repre- 
sentation was allowed in actions or suits (D. 26, 7, 1, 2); but 
the final step to enforee judgment (acto judicati) was taken 
directly for or against the pupillus, (VD. 26, 7, 2, pr.) 

There is some diffieulty in determining the exact application of the terms used 
with reference to the line drawn at seven years of ase. Theophilus tells us (Theoph. 
Inst. 3, 19, 0) that three stages must be reckoned. (1) Infancy (infantes) in the literal 
sense, when the children cannot speak ; (2) tafantiae procime (neat to infancy) are 
those that can speak, but have not passed their seventh year. These were considered 
to have no understanding (¢utellectus), (3) Pubertate proximi (next to puberty) are 
children from the beginning of their eighth year until they have passed the age 
of puberty. Elsewhere the age of mfancy (que fart nor possunt) ix spoken of as 
extending to the end of the seventh year. (D. 26,7, 1, 25 C. 6, 30, 18, pr.) In 
this case, What is meant by infantiae proximus and pubertati prosimus! One view is 
that a male child is infantiae procimus up to ten and @ half years, and a female child 
up to nine and a-half years. This result is attuined by dividing the time equally 
between seven and the age of puberty. Another view is that a child was infantiae 
prozimus for one year after wfantia, and pabertatt prozimus for one year before 
puberty ; the intervening space having no distinctive name. Between these views our 
information does not warrant us im arriving at any decision, 

EXCEPTION —The consent of the ¢ufur does not give validity 
to the act of the pupellus, if the effect is to benefit the tutor! 

Formerly, when the /egrs actiones were in use, there was another case in 


which a /sfor was appointed—when, namely, such a proceeding was to be 


1 Regula est juris cicila; in rem suam auctorem tulorem fieri non passe. (D. 
8, 1, pr.) 
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taken between a ¢uéor and the woman or pufpillvs under him. For no éutor 
could give an authority in what affected himself; another, therefore, was 
appointed to authorise the action to be carried through. This latter was 
called a przetorian ¢u/or, because the urban Pretor appointed him. Now 
since the /egis actiones have been taken away, some think this kind of ¢ufor 
is needless; but one is still usually given in any statutory proceedings 
(legdtimo judicio). (G. 1, 184.) 

If judicial proceedings are to be taken between a ¢uéor and pupillus, since 
a ¢ufor cannot give his authority in what affects himself, there is appointed 
in his room, not a pretorian /¢/or as formerly, but a curator. He comes in 
to carry through the proceedings, and when they have been carried through 
he ceases to be curator. [J 1, 21, 3.) 


The rule is equally strict when the benefit does not accrue to 
the tutor himself, but to his paterfamuilias or filiusfamilias. (D. 26, 
8, 7,2.) Buta tutor may buy from his pupillus: (1) when the 
property is sold by a creditor (D. 26, 8, 5, 5); and (2) when 
the sale is of a portion of the property that the tutor does not 
manage, with the consent of the managing tutor. (D. 26, 8, 6.) 

3. How the authority (auctoritas) of the tutor must be given. 


A tutor ought to give his authority at once while the business is going on, 
and in person, if he thinks it for the good of the pugczl/us. An authority put 
in afterwards or by letter is void. (J. 1, 21, 2.) 


Tt murt also be unconditional (1), 26, 8, &) and free. If the tutor refused his 
assent, he coukl not be compelled to give way, but was of course liable in damages if 
his refusal was unreasonable and prejudicial to the pupillus. (D. 26, 8, 17.) 

His signature to a written instrument was not necessary, althouzh a tutor should 
sign all writings to remove doubt. (1). 26, 8, 20.) The consent was given orally, 
in most cases, by interrogation. The ¢utor was asked whether he consented (an 
auctor huie reticsst); but although no formal question was put, if he in fact con- 
sented, the transaction was valid. (1). 26, 8 3.) 


4, Consequences to the tuter of improperly giving or with- 
holding his authority. 

The tutor, in giving or withholding his authority to the acts of 
his pupillus, was bound to keep in view solely the advantage 
of the pupillus, and to a his interests with all the care of a 
prudent man, (D. 26, 7, 33, pr.) 


A. (a pupillus), with the consent of B. (his tutor), bought land of C., whose property 
was then forfeited by a judicial sentence. A. was evicted. If BB. knew that C.’s 
property was forfeited, he must make good the loss to A.; but if he did not know, 
then he was not responsible. (D. 26,7, 57, 1.) 

So if the pupillus, with the consent of his tutor, makes a free gift of any of his 
property to persons to whom he is under no customary obligation to make such gifts, 
the ¢utor must pay back the value of the gifts, (D. 27, 3,1, 2.) 


IT. It is the duty of the tutor to manage the property of his 
pupillus. (D. 26, 7,1, pr.) The management of the property 
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mecluded numerous duties, the principal of whith are here 
enumerated. 

1. Before meddling in any way with the property, the tutor 
was bound to make a complete inventory. (C. 5, 51,13.) If 
he entered on the management of the estate without first 
making an inventory, his conduct was held to be fraudulent, 
unless he had a very strong excuse. (D. 26, 7, 7, pr. : 

2. To sell perishable things. (D. 26, 7, 7, 1.) A Senatus 
Consultum, of the time of Severus, prohibited the alienation of 
lands by tutores unless an express power was given by the will 
of the father of the pupillus, or they fitst obtained a decree 
of sale from the Preetor, which was not granted exc sy to dis- 
charge debts that could not otherwise be paid. (D. 27, 9, 1, 2.) 
Constantine extended the prohibition to all property except 
old clothes and superfluous articles. (C. 5, 72, 4.) 

3. To deposit all moneys of the pupillus in safety. Up to 
the time of Justinian it was the duty of the ¢u/or either to put 
out the money at interest, or to buy Jands with it (C. 5, 37, 
24); but Justinian permitted tutorcs to hoard the money, unless 
it was required for the maintenance of the pupillus, 

4, Within six months after Ins appointment the tutor ought 
to have collected all the debts due to the pupillus, or at least to 
have sued the debtors. The futor was allowed two months 
after any subsequent debt acerned to recover it. (1D. 26, 7, ¢, 
11.) It the tutor neglected to gather in the debts within the 
time allowed him, he was liable for all Joss sustained in con- 

sequence of hisremissness. (1.26, 7,15.) Ifthe tutor accepted 
from a solvent debtor Jess than was duc, he was himself bound 
to pay the difference to the pauyillus, the debtor also remaining 
liable for the balance. (D. 26, 7, 46, 7.) 

5. To pay the debts of the pupillas, including those due to 
himself. (D. 26, 7,9, 5.) He could not make presents of the 
wealth of his prgillns (D. 26, 7, 22); but he could make such 
gifts as were considered to be due from the rank of his pepeddies, 
Such were the customary presents to parents and relatives; 
maintenance to slaves and freedmen of the pupilins (D. 26, 
7, 12,3); maintenance and education to a poor sister of the 
pupillus (D. 27, 2,4); or support to a needy mother (1). 27, 3, 
1, 4); but not a bridal present to her on her second miarriapyre 
(D. 27, 3, 1, 5), nor a dowry to a half-sister. (D. 26, 7, 12, 3.) 

6. It was the duty of the tutor to bring in his own name, if 
the pupillus were not above seven years of age, all such actions 
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as the interest of the pupilius required ; and in the name of his 
pupillus after that age. (D.26, 7, 1,2.) It was also his duty 
to defend all actions that ought to be defended. (D. 26, 7, 30; 
C. 5, 37, 6.) 

7. Generally, in administering the property of his pupillus, a 
tutor must do everything that a prudent man would do, and do 
nothing that such a one would not do. (D. 26, 7, 33.) If, in 
consequence of the deliberate disregard of his duty by the 
tutor (dolus), or by a want of due diligence (culpa lata aut levis), 
the pupillus suffered any loss, or failed to gain any advantage 
that could, with diligence, have been obtained for him, the 
tutor must make good the loss. (C. 5, 51, 7.) 


By the neglect of a tutor the rent of an emphyteusis is not paid, and the pupillus 
in consequence forfeits his interest; the tutor must make good the loss. (C. 5, 
37, 2:5.) 

A tutor, to oblige a friend, sella too cheap or buys too dear ; he must make up the 
difference between the price paid and the true value. (D. 26, 7, 7, 2) 

A tutor employs the money of his pupdlus in trade in his own name ; he is guilty 
of a breach of trust, and must pay back what he took with interest, but he was not 
bound to give up the profits he made (pupidlo usuram, non compendium, praestandam), 
(D. 26, 7, 47, 6.) But if he traded in the name of the pupillus, he must account for 
the profits. (J. 26, 7, 58, pr.) 


Property belonging to a pupillus is stolen by robbers, or lost (partially or wholly) 
through the failure of the banker to whom it was entrusted, when his credit was 
good, by the tutor; the loss, not beiug occasioned by any fault of the dutor, falls on the 
pupillus entirely. (1). 26, 7, 50; C. 5, 38, 4; VD. 27, 4, 3, 7.) 

Grain that ought to be placed in barns or sold is left to rot The tator must 
make good the loss on account of his neglect. (C. 5, 38, 3.) 


The responsibility of the tufor could not be taken away by an 
express clause in the will nominating him (ecosgue aneclogistos 
esxe volo) ; for the tutela was a public office, the duties of which 
could not be modified by private arrangements.) (D. 26, 7, 
5, 7.) 

8. When his pupillus arrived at the age of puberty, the tutor 
ought to inform him, and urge him to seek a curator to manage 
his property duving his minority (ie. until twenty-five). If the 
tutor did not inform his pupil, but continued himself to manage 
his affairs after the ¢utela had properly come to an end, he re- 
mained hable for his acts and negligence ae tutor, (D. 26, 
7, 5, 9.) 

9. When the pupillus arrived at the age of puberty, the tutor 
was bound to complete and present his accounts, and if he 





1 (Nemo enim jus publicum remittere potest hujusmodi cautionibus nec mutare sor- 
mam antiquilus constitulam.) 
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failed, the slaves who managed the business must render 
accounts, and, if these were not satisfactory, they might be put 
to the torture for the discovery of the truth. (D. 27, 3, 1, 3.) 


When a ¢ufor manages the business of a pupil/us (male or female), he 
has, after the pufillus comes to the age of puberty, to give an account of 
his management. The proceeding is called actio tutelae. (J. 1, 20, 7; 
G. 1, 191.) 


10. If the accounts show a balance against the tutor, he ought 
at once to pay it over to the pupillus; jf he delays, he must 
pay interest. Time was, however, allowed to call in money 
that the tutor, in the course of his duty, had put out at interest. 
(D. 26, 7, 8.) 

III. The tutor was bound to make his pwpillus a proper allow- 
ance for his support (D. 26, 7, 12, 3); but not out of hia own 
property if his pupillus had none. (1). 27, 2, 3, 6.) If the 
amount of the allowance were not fixed by the instrument 
appointing the tutor, it was settled by the Preetor on the 
application of the tutor, or, if he neglected to apply, of the 
pupillus. (C.5, 50,1.) It was not imperative on the tutor to 
apply to the Preetor, for if he acted bona fide in order tu prevent 
the affairs of the pupillus becoming known, and fixed an allow- 
ance on his own responsibility, he was not considered to fail in 
his duty. (C. 5, 50, 2.) 

IV. It was the duty of the tutor to see that provision was 
made for the custody and education of his puptllux, but not 
himself to undertake the task. Usually, when a tutor was 
appointed by the father of his pupillus, provision was at the 
same time made in the will for the custody and education of 
the son. The person named in the will obtained the custody 
of the child unless the relatives made objections. (D, 27, 2, 1, 
1.) If objections were offered, the Preetor examined them, and 
made a decree. (D.27, 2,5.) Ifno one were named by will, the 
proper person to have the custody of the child was its mother, 
if she remained a widow. If the tutor or the relatives of the 
child objected to the mother having the custody, the dispute 
was settled by the Preetor, who had regard to the position and 
character of the mother. (C. 5, 49,1.) Occasionally he found 
it necessary to compel a freedman to undertake the charge of 
& pupillus. (D. 27, 2, 1, 2.) 

B. Duties of Pupillue. 

1. To repay the tutor all that the latter properly expended 

2Y 


on his behalf (D. 27, 2, 2, pr.), as the expense of travelling on 
necessary business of the tutela. (D. 27, 3, 1, 9.) 

The pupillus was not released from this obligation although 
all his property was exhausted, if the expenditure ought to 
have been incurred. (D. 27, 4, 3, pr.) 

2. To release the tutor, and indemnify him for all the obliga- 
tions undertaken by him on his behalf. It was not necessary 
for the tutor to wait until he had actually performed the obliga- 
tion. (D. 27, 4, 6.) 


Sxoonp CASE (WHEN MORE THAN ONE TUTOR) (CONTUTORES). 


I, The authority of the tutor. 

1. When there were several tutores, was the consent of all 
necessary to create an obligation for the pupillus? Origin- 
ally, the consent of every tutor was necessary, except in the 
case of tufores appointed by testament, or after inquisitio, any 
one of whom could authorise the pupillus to bind himself. Jus- — 
tinian made the consent of any tutor (whatever the mode of his 
appointment) sufficient, except for the purpose of putting an 
end to the tutela; as by the arrogation of the pupillus. (C. 5, 
59, 5.) 

Where the administration of the property was divided among 
the tutores, each could give his consent to acts of the pupillus re- 
lating to the portion of the estate under lis special care, but could 
give no validity to the acts of his pup/llus in respect of the pro- 
perty administered by other tutores, (D. 26, 8,4; C. 5, 59, 5.) In 
one case this rule was departed from. Any tutor could author- 
ise an acceptance of an Inheritance by a pupillus, even if he had 
no share In managing the property of the papillus, (D. 29, 


2. ‘The consent of one tutor was sufticient to enable a contutor 
to buy, sell, or otherwise deal with the pupillus. Thus, when 
there were several (ufores no inconvenience was felt from the 
rule that a ¢ufor could not make a contract with his pupillus, 
for another of the tufores could grant the requisite authority, 
being, of course, responsible to the pupidlus fur the propriety of 
the step. (D. 26, 8, 5, pr.) 

WT. Admanistration.— Contutores might jointly administer the 
property of the pupil/us, or they might apply fur a division, so 
that each should have a separate portion to administer. The 
inconveniences of a juint-manugement are so obvious and 
numerous, that it was a mutter of particular care with the 
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Preetor to encourage a division of the property with undivided 
responsibility of each tutor for his own department. (D. 26, 
7, 8, 6.) 

1, When the administration is undivided, or divided by 
private agreement among the tutores without the intervention 
of the Preetor, the responsibility remains joint, and each tutor 
18 liable for all loss sustained by the misconduct of any of his 
colleagues. The pupilius may sue any one of his tutores for the 
whole of any loss (in solidum), but must give up to him his 
rights of action against the other tutores. . (C. 5, 52, 2.) 

2. When the administration was divided by the Prector, or 
by the testament by which the tutores were appointed, it was 
usual to assign to each of the tutores a portion of the property, 
or the administration might be confided to some, to the exclu- 
sion of the other tutores. Those excluded were called honorarti 
tutores. 

1°. Responsibility of honorarii tutores.—They have a right, 
and are bound to inspect the accounts of the acting tutores, 
and to see that all moneys are properly invested or placed in 
safe custody. If the acting tutores do not show their accounts, 
they may be removed from office at the instance of the honor- 
arti tutores. Should the latter neglect to examine the accounts 
of their contutores, and any defalcation occurs, they are bound to 
make good the loss if the defaulting tufur is unable to pay. 
(D. 26, 7, 3, 2.) On this footing old stewards—frecdmen—- 
were often placed after their patron’s death. On account of 
their knowledge of the property, they were made honoraru 
tutores, although not pana with any shure in the actual 
administration. (D, 26, 2, 52, 1.) 

2°. Responsibility of acting tutores—Each tutor was confined 
to the property entrusted to ee and could not interfere with 
the portion administered by a contutor (C. 5, 40,2; D. 26, 7, 4), 
and each was responsible only for his own share, (C. 5, 38, 2.) 
But each tutor was bound, it he knew anything to justify the 
removal of a contutor, to have him removed; and if he failed te 
do so, was responsible, like a tutor honorarius, for whatever loss 
might result. (D. 26, 7, 14; C. 5, 52, 2.) 

3. Modes of dividing the property. 


But if, under a will or on an inquiry, two or more are appointed. then one 
tutor or curator can offer security against loss to the pupz/lus or young man, 
and so be preferred to the other, apd be sole manager ;—unless, indeed, 
that other offers security, comes before the former, and so is sole manager 
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himself. But the one cannot of himself demand security from the other : 
he can only make an offer of it, and so give the other his choice either 
to accept security or to give it. But if neither offers security, then if the 
testator entered any one’s name as manager, he ought to manage ; or if 
no one’s naine was entered, then the one chosen by the majority, as the 
Preetor’s edict provides. If, however, the ¢wfores differ as to the choice of 
a manager or managers, then the Praetor ought to step in. And where there 
are several appointed on inquiry the same course is to be approved, that 
the majority, namely, should choose the person that is to administer. 
(J. 1, 24, 1.) 

1°. When the father of the pupillus had in his will designated certain of the tutores 
for administration, or prescrfved any division, the Preetor gave effect to his will, 
unless for specially powerful reasons. (D. 26, 7, 3, 1.) 

2°. If the father had not expressed any preference, the tutores ought to meet, and 
decide by a majority of votes which of them should have the active administration. 
(D. 26, 7, 3,7; D. 26, 4,5, 2.) If they cannot agree, the Preetor may either leave 
them with the joint administration (D. 26, 7, 38, 8), or himself select one. (D. 26, 7, 
8, 7.) If the property lay in different places, a geographical distribution was adopted ; 
but sometimes a newly acyuired property was given to one tutor, the others seeing to 
the old property. 

8°, If the tutores are appointed to their office by a mode that does not subject them 
to the necessity of giving security on entering on their duties, and one of them offers 
security to get the administration, he will be made sole manager. If, however, the 
others compete with him, and offer security also, then cither all will retain the ad- 
ministration together (D. 26, 2, 17, pr.), or he that is the safest, and has the best 
securitics, will be preferred. (D. 26, 2, 18.) 


INVESTITIVE FACTS, 


A. The modes of appointing Tutores. 

I. Tutela Testamentaria,—By the last will, or by codicilli con- 
firmed by the last will of the deceased paterfamilias of the 
pumillus, (D, 26, 2, 3; D. 50, 17, 73, 1.) This mode of appoint- 
ing tutores was authorised by the XII Tables. Zutores ap- 
pointed in this way are called testamentarit tutores, although the 
name of dativi is given to them both by Gaius and Ulpian. 
(G. 1,154.) It is best, however, with Justinian, to confine the 
name dativt to those appointed by magistrates. 

1, When the will is valid, the ¢utor nominated requires no 
confirmation by the Preetor. 

Ascendants are allowed, therefore, to appoint ¢ufores by will for the chil- 
dren in their fofes/as, for males (called pupil/?) under puberty, for females 
even over that age as well as under it. For the ancients wished women, 


even of full age, to be in ¢ute/a, because of the levity of their disposition. 
(G. 1, 144.) 





*Ulp. Frag. 11, 14. Teatamento nominatim tutores dati confrmantur lege XII 
Tabularum his verbis; uti leyassit super pecunia tutelave suae rei, ita jus esto. 


dativi appellantur, 
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Ascendants are allowed, therefore, to appoint ¢ufores by will for the 
children under puberty in their fofestas; and this in every case, for boys or 
girls alike. (J. 1, 13, 3.) 

To grandsons, however, and granddaughters, ascendants can appoint 
tutores by will, only if after their death the grandchildren will not fall back 
into the father’s fofestas. If, therefore, your son is, at the time of your death, 
in your fotestas, your grandsons by him cannot have a /ufvr appointed by 
your will, although they were in your fofes‘as,; and this because on your 
death they will fall back into their own father’s fofestas. (J. 1, 13, 33 
G. 1, 146.) 

Since in many other cases posthumous children are reckoned as children 
actually born, so in this case too it is held that togthem also fu/ores can be 
appointed by will. But with this limitation, that they must be such that if 
born in the ascendants’ lifetime they would become ssi heredes and in their 
potestas. (Such, indeed, we can appoint as heirs ; but posthumous outsiders 
we are not allowed to appoint as heirs.] (J. 1, 13, 43 G. 1, 147.) 

If a man appoints fufores to his daughters or sons, the appointment seems 
to hold for a posthumous daughter or son also; because the name son or 
daughter includes a posthumous son or daughter. But what if there are 
grandsons? Joes the name of sons make the appointment of ¢ufores an 
appointment for them also? We must say that it does, if the testator used 
the word descendants (/6err), but if he used the word sons (7/77), they will 
not be included ; for sons is one name, grandsons another. Clearly, how- 
ever, if he appointed ¢fores for “the posthumous,” not only sons, but all 
other descendants as well, will be included. (J. 1, 14, 5.) 

For a fixed time, or from a fixed time, or conditionally, or before appoint- 
ing an heir, a ¢v/or can undoubtedly be appointed. (J. 1, 14, 3-) 

But for a particular business or case a ¢#for cannot be appointed ; 
because it is for a person, not for a business or a case, that he is appointed. 


I, 14, 4.) 


2. In certain cases, where some of the conditions above 
mentioned were absent, and the testamentary appointment 
was invalid, the Preetor intervened, and gave the tufele to the 
persons so nominated in preference to all others. (D. 26, 3, J, 
1.) The confirmation of the Pretor was given cither as a 
matter of course, or upon inquiry as to the fitness of the persons 
appointed. The instances mentioned will sufficiently illustrate 
the reasons upon which the Preetor acted. 

(1.) An invalid appointment of a tutor is confirmed as of 
course, Without any inquiry (sine inquisitione), in the following 
cases :-— 


1°. When the appointment is made by a father for a legitimate child, the Prator 
confirmed it as of course (I). 26, 3, 1, 2), unless there was good reason to believe that 
the father had changed his mind as to the fitness of the tutor, or was ignorant of 
circumstances that would have changed it. (D. 26, 3, 8; D. 26, uz, 4, 1.) 


® 
But if a father by will appoints a ¢for to an emancipated son, the appoint- 
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ment must be confirmed by the opinion of the president in any case, that is 
without inquiry. (J. 1, 13, 5.) 


The confirmation of the Preetor was also necessary, when the appointment of a 
tutor, although made to a son under the potestas, was not by will, or by codicili con- 
firmed by will. (C. 5, 59, 2.) 

2°. A mother, if she made her child her heir, could give it a tutor by will. In this 
case no inquiry as to the fitness of the tutor was made. (C. 5, 28, 4.): 

3°. A father, appointing a natural child his heir, can give him a ¢utor by will, (C. 
5, 29, 4.) 

4°. A patron, or any other person appointing anyone under the age of puberty his 
heir, can appoint a tutor to the heir. But in order to supersede the usual inquiry, the 
youth to whom the tufor iseappointed must have no other property (D. 26, 3, 4), 
because it would give too much power to a man to appoint a tutor to a rich child, 
merely by making him heir to a trifling part of his property. 


(2.) An invalid appointment of a tutor is confirmed, but only 
after inquiry (ex ingutsitione) by the Preetor, in the following 
CSB :— 


1°. When a mother appoints a tutor to her child by will, but does not make the 
child her heir. (D. 26, 3, 2, pr.) 


2°. When a patron appoints a tutor to his freedman without making him his heir. 
(D. 26, 2, 28, 2.) 

3°. When a father or mother appoints a tutor to o natural child (liber naturalis) 
without leaving it anything, (1). 26, 3, 7, pr.) 


Il. Legitima Tutela— Leqtimi tutores succeeded to the office 
under the provisions of some statute, and particularly by the 
provisions of the AIT Tables. | (UIp. Frag. 11,3; D. 26, 4, 
5, pr.) They succeeded only if there were no testamentary 
tutores. If the puyllus died, the legitiuus tutor was entitled 
to iis inheritance; and it was said, let them that cnjoy 
the inheritance bear the burden of the tutela (abt emolumentum 
auccessionts, (bt ct onus tutelae). (J. 1, 1, pr.) 

The leaitimt tutores succeeded to the tutela if the pater- 
fenalias of the pupilus died without making a will; or made 
a will, but did not nominate a fufors or nominated a tutor 
In his will, but the person designated died before the testator. 


(D. 26, 4, 6. 


The statute, in calling the agnates of an intestate to undertake the 
is meant to apply not only to the case of a man that could have appointed 
futores, yet has mide no will at all. but also to the case where a man dies 
Intestate so faroas the fava is coneerned. This then is understood to 
happen when the faéov appointed dics in the lifetime of the teatur. (J. 1, 


15, 2-) 

These were the only cass where the Jeaitiné tetores were elled upon; under any 
other cireumstances, a fides. WY reauired. was appointed by the macistrates. Thus 
if two tatores were named in a will, and one of them dicd, the uppointment of a 
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mmbetitute fell to the proper magistrate ; but if both died before they accepted office, 
the legitimi tutores were required to act. (D. 26, 2, 11, 4) 


1. Agnati as tutores, 


Where no /¢uzfor has been appointed by will, under the statute of the 
XII Tables, the agnates are fufores, and are called statutory (degttim?). 
J. 1, 15, pr.; G. 1, 155.) 

Agnates are all those related to a deceased person in such a manner that if he 
were alive they would be together under his potestas. They ceased to hold the tuteda 
if they ceased to be axnates, and they ceased to be agnates if they suffered any capitis 
deminutio. (See as to Agnatea, p. 685.) 


Although the ¢wfe/a belongs to the agnates, a does not belong to all at 
once, but to those only that are in the nearest degree; or if they are of the 
same degree, to all. (J. 1, 16,73; G. 1, 164.) 


Titius dies, leaving Maevius a son under the age of puberty; Julius, brother of 
Titius, aged twenty-seven ; and Sempronius, a grandson, through another son. 
Sempronius is twenty-six years of age. In this case, since both Julius and Sempron- 
ius are in the third degree removed from Maevius, they will be contutores to him. 
(D. 26, 4, 8.) 

The next agnate, if a woman, is passed over. (D. 26, 4, 10, pr.) 

If before the pupillus arrived at the age of puberty his 
nearest agnatic tutor died, the next agnate or agnates were 
bound to act as tulores. 

X. dies, leaving A., a son, aged four; B., X.’s brother, aged thirty-five 3 D., aon 
of B., aged seventeen 3 and C., a grandson through another son, aged twenty-sis. 
As in the case just stated, B. and C. will be tufores to AL Nine Vvears pass, and 1. 
dies, leaving hig son J)., now more than twenty-five. At the sume time C. gives 
himself in arrogation. As Ti. ia dead, and (. no longer an agnate, if there are no other 
aznates than }), equally near to A., 1. will be the sole tater of A (1D. 26, 4, 3, 9.) 

2. Coanatiastutores, By the XIL Tables, coonates, who were 
not also agnates, could not succeed as degitdud tutores, (CoA, 80, 
1.) Thus, a father’s brother would be the tutes of his nephew, 
not a mother’s brother. Such continued to be the law until 
A.D. 498, in which year Anastasius inserted the thin end of the 
wedee that was to be more firmly driven home by Justinian. 
He enacted that a brether, although emancipated, and there- 
fore not an agnate, should be tutor to lis brothers and. sisters, 
and their children. in preference to the nearest agnate (CL 5, 
30, 4.) Justinian teok away the supremacy of the agnatic 
relation, and gave the tafele to the nearest of kin, whether 
agnates or cognates. (Nov. 118, 4-5.) 

3. The Patron and Patron’s Children —A_ freedman had no 
agnates except his descendants, if he had contracted a legal 
marriage (justae nuptiney; and they, of course, could not, in the 
nature of things, be his tutores. The place of agnates was 
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occupied by the master who had released him from slavery, 
and the master’s children. 


Under the same statute of the XII Tables, the ¢#fe/a of freedmen and 
freedwomen belongs to the patrons and their descendants. This ¢uéeda is 
called statutory (/egitima). The statute, indeed, does not provide for this 
by name ; but by interpretation this has been received just as if it had been 
brought in by the express words of the statute. For from the very fact that 
the statute ordained that the inheritances of freedmen and freedwomen that 
died intestate should belong to the patrons and their descendants, the 
ancients believed that it intended the ¢z/e/a also to belong to them. This is 
confirmed by the consideration that the statute has ordained that the agnates 
it calls to the inheritance sEall act also as ¢uvfores; and by the general rule 
that where the gains from succession are, there also ought to be the burden 
of ¢ute/a. “ The gencral rule,” we have said ; because if a woman manumits 
a person under puberty, she herself is called to the inheritance, although 
some onc else is /ufor. (J. 1,17, pr.; G. 1, 165, as restored.) 


A slave is freed when two years old by his joint-masters. The masters both die. 
One leaves a son A., the other a grandson B. (a son’s son). Does the tutela go to 
A. and B. jointly, each representing the interest of the respective patrons, or does A., 
as being a degree nearer, exclude B.? > A. was sole ¢utor, and if he died, then B. took 
the office. (D. 26, 4, 3, 7.) 

4. The tutela of a parent over his emancipated children. 

The potestas over children resembled the ownership (domt- 
nium) of slaves. In hike manner, the position of an emancipated 
child resembled that of a manumitted slave. The resemblance 
extended to the appointment of tutores, and a father emancipat- 
ing a child under puberty, became his tutor in virtue of being 
his 

Modelled on the /ufe/a of patrons, there is another received form; and 
it also is called statutory. If a man emancipates a son or daughter, a 
grandson or granddaughter by a son, and so on, while under the age of 
puberty, he will be their statutory Za/or. (J. 1, 18, pr.) 

An ascendant also is regarded as standing in the place ofa patron, if he 
has had reconveyed to him a daughter, granddaughter, or great grand- 
daughter formerly in wenc(pro, and by manumitting her has obtained over 
her a statutory fufc/a. His descendants, however, are reckoned to stand in 


the place of a tudor fductauius; whereas a patron’s descendants gain the 
same /v/e/a that their fathers had. (G. 1, 175.) 


The Fivuciary Turor (tutor fiduciarius), according to Gaius, 
was the person that figured in the emancipation. If instead of 
re-mancipating the son to his father, after the third sale, the 
pater jiduciarius manumitted the son, he became, as we have 
seen, the patron, and therefore tutor to the son. (See p. 213.) 


Modelled on the ¢u#e/a of patrons, there is again another received kind 
called fductaria tuteda, and especially so Called, over emancipated persons 
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It is open to us, because we have manumitted a free person conveyed to 
us by manctpatio, either by an ascendant or a cocmptionator. (G. 1, 166.) 

EXCEPTION.—The /x/c/a of Latins (male or female), under the age of 
puberty, belongs not, like their goods, to those that manumitted them, but to 
those that, before manumission, were their owners ex jure Quiritium. Yf, 
therefore, a female slave is yours ex jure Quirttium, and mine 7a bonis, and 
is manumitted by me alone, and not by you as well, she can become a 
Latin, and her goods belong to me; but the ¢ufe/2 over her is open to you. 
So the /ex Funia provides. If, therefore, she is made a Latin by a man to 
whom she belonged both 7 donzs and ex jure Quiritium, both her goods 
and the /u/e/z over her belong to the same person. (G. 1, 167.) 


But in the Institutes of Justinian, “ ji@uctary tutor” has a 
different meaning ; it applies to the children of a parent who 
has emancipated a child, after the analogy of the patron's 
children. 


There is again another kind called futela fiductarta. If an ascendant 
manumits a son or daughter, grandson or granddaughter, and so on, while 
under the age of puberty, he obtains a statutory fv/e/a over them. If now 
he dies, and there are male descendantys alive, they become fiductart Lutores 
of their sons, or brother or sister, and the rest. (J. 1, 19, pr.) 

But when a Patron that is statutory /#/or dies, his children, too, are 
statutory ¢u/ores. The reason is, that a son of the deceased, if not emanci- 
pated by his father while alive, would, after his death, become swf juris, and 
would not fall back into the fetestas of his brothers, nor therefore into their 
tutela, But if the freedman had remained a slave, he would have been in 
exactly the same legal position in regard to his master’s descendants after 
the master’s death. They are called to the @/e/a, however, only if they are 
of full age. This is a general rule laid down by our constitution, to be 
observed in every case of 4vé/c/a or of curatorship. (J. 1, 19, pr.) ° 


III. Zutela Dativa—If no tutor were appointed by will toa 
pupillus, and if he had no agnates that could act as tutores, 
power was given to certain magistrates to appoint a tutor, 
The tutor given by a magistrate was called by Justinian dativus, 

1. The appointment of a tudor fell to a magistrate in various 
cases. 

1°. If there was no other tutor (testamentarius or legitimus). (J. 1, 22, pr.) 

2°. If a testamentary tutor, after accepting office, was excused, or removed for 


misconduct, the legitimi tutores did not succeed, but the magistrate having got the 
cnse into his hands, appointed a new tutor himself. (D. 26, 2, 11, 1.) 


Further, the Senate resolved that if the ¢xfor of a pupillus (male or 
female) is removed from his office on suspicion, or excused on some lawful 
ground, another ¢z/or shall be appointed in his place. In this case the former 
tutor loses his office. (G. 1, 182.) 

3°. In like manner, so Jong as there is a possibility that a testamentary ¢ufor may 
act, the leyitimi tutores are excluded, and meanwhile @ temporary tutor is appointed 
by the magistrate. 
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If a tutor had been appointed by will conditionally or from a fixed day, as 
long as the condition or the day was in suspense, a ¢ufor could be appointed 
under the same statutes. Again, if one was appointed unconditionally, as 
long as no heir under the will appeared, so long a /utor might be demanded 
under the same statutes. He ceased to be ¢u¢or if the condition was fulfilled, 
or the day came, or the heir appeared. (J. 1, 20,1; G. 1, 186.) 

4°. If a ¢utor was taken by the enemy, a statutory substitute might be 
demanded under these statutes. He ceased to be ¢utor if the one that was 
taken returned to the State; for the latter on returning recovered his office 
by the jus postliminit. (J. 1, 20,2; G. 1, 187.) 


5°. In the absence of the tutor, or if the tutor cannot on account of his own personal 
intercat give his authority, another tutor may be appointed by a magistrate for a 
single ohject—as, ¢.g., to authorise the pupillus to accept an inheritance. (D. 26, 5, 9.) 


2. The appointment of tutores was not part of the ordinary 
jurisdiction even of the higher magistrates; it belonged only 
to those upon whom it was spccially conferred by some enact- 
ment. (D. 26, 1, 6, 2.) 


If anyone had no /wfor at all, he was given one—in the city of Rome by 
the urban Prictor and a majority of the tribunes of the commons under the 
lex Atilia; in the provinces by the presidents of the provinces under the /ex 
Fultaet Titia. (J. 1,20, pr; G. 1, 185). 

All these usages are observed alike both in Rome and inthe provinces. At 
Rome the Prictor appoints the /for, in the provinces, if the case happens 
there, the president of the province. (G. 1, 183, as restored.) 

But ¢wforcs ceased to be appointed for fwf7//7 under these statutes, after 
fiist the Consuls, and then under the constitutions the Priaetors, began to 
appoint fivfores for pupil? of both sexes after inquiry. For the statutes 
written above made no provision for exacting security from the /w/orcs that 
the property of the pup~rld? should be safe, nor for forcing Zfores to discharge 
the duties of the office. But the law now in use is this, that at Rame the 
prefect of the city, or the Privtor in the exercise of his jurisdiction, and in the 
provinces, the presidents after inquiry, or the magistrates, by order of the 
presidents, if the resources of the Avp//ey are not great, are to appoint the 
futores. (J. 1, 20, 3-4.) 

But we have by our constitution cut short all difficulties of this sort in 
regard to persons, and without waiting for the presidents’ orders have 
arranged thus :—If the resources of the pufzl/us or adult amount to five 
hundred sedid//, then the defenders of the cities (atefeuseres cfiftatum) (to- 
gether with the chief relisious personage of the same city, or before other 
city officials), or the maeistrates or the judge at Alexandria, are to appoint 
fufores or curators ¢ and thev in turn are to give the statutory security 
according to the standard laid down in the same constitution—namely this, 
that it shall be at the receivers’ risk, (J. 1, 20, 5.) 


The president of a province could not appoint as tutor anyone whose domicile was 
out of his proviree, (1. 2605.17.92.) The municipal magistrates (D. 20, 5. 3) and 
the decurtones, if there were no other persons authorised, could appoint tutures. (D, 
26, 5,19.) The Ler Atifia dates from before B.c. 186. The Lex Julia et Titia B.c. 31. 
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3. Upon some persons an obligation was imposed to apply for 
the appointment of a tutor to a pupillus. 

1°, Women were bound to apply to the proper magistrate for tutores to their 
children, whetber legitimate or natural, and also to their grandchildren. (C. 5, 31, 
11; D. 38, 17, 2, 28.) The penalty imposed on a mother who neglected or refused to 
fulfil this duty, was the loss of her share in the child’s inheritance. (D. 26, 6, 2, 1.) 

2°. Freedmen were equally bound to apply for a tutor to the children of their 
patron. If they neglected to do so, they were considered wanting in their duty of 
reverence (obsequium), and were therefore ungrateful (ingrati). (C. 5, 31, 2. 

No others were bound to see that a pupillus was provided with a tutor, but any 
relative of the pupillus or any friend of his family could with propriety make the 
application. (D. 26, 6, 2, pr.; C. 5, 31,5.) A creditor of the pupillus was not in the 
first instance allowed to ask for a tutor to enable hffn to carry on his suit, but he 
ought to ask the relatives or other friends of the pupil/us to find a tutor; and if they 
did not, he might then petition the president for the appointment of a tutor. (D. 26, 
6, 2, 3.) 

B. The Security (Satisdatio) required from Jutores. 

A tutor in certain cases was forbidden to act until he pro- 
vided sureties for the faithful discharge of his duties. Any 
acts done by him before giving security were null and void 
(C. 5, 42, 1), unless the acts were absolutely necessary, and 
admitted of no delay. (C. 5, 42, 5.) All tutores were not 
obliged to give security. 

1. Testumentarii tutores were not required to give security. 


That the property of persons (male or female) that are puf///7, or under 
curators, may not be wasted or lessened by the “forces or curators, the Privtor 
takes care that both ¢z/oves and curators shall give security on that score. 
This is not, however, without exceptions. = Zufores appointed by will are 
not compclled to give security, be-ause their honour and diligence have 
been approved by the testator himself. Again, “eéores or Curators appointed 
after inquiry [by the Praetor or president of the province], are [often] not 
burdened with giving security ; because only fit persons are chosen. (J. 1, 
24, pr. ; G. 1, 199-200.) 

Tutores and curators ought to give security in the same way as procurators, 
according to the words of the Edict. but sometunes they are Jet off from 
giving security. (G. 4, 99.) 

2, Legitimi tutores were required to give scenrity. But the 
patron and = patron’s children were not compelled to give 
security for their freedinan pauprllas, if they were in a good 
position, and the papillies had little property ; but if the patron 
was not of great respectalility (rulgaris et minus honesta), he 
was not exempted from the necessity of giving security imposed 
on all other deaitin¢ tutores. (1). 26, 4, 5, 1.) ‘The patron must 
also give security if, out of hostility to his freedman, he had 
refused, until compelled, to mannmit the freedman, ar causa 
fideicommissi. (D. 26, 5, 13, 1; 1), 27.8 1, 5.) If he did not 
give security, he was not allowed to act as dutor. 
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3. Tutores dativi—When a tutor was appointed by the higher 
magistrates, after inquiry (ex inguisitione), sufficient confidence 
was reposed in their judgment to dispense with security. The 
Preetor and president of a province could not exact security. 
When they wished security to be given, they sent the case 
down to the inferior magistrates, with an order to appoint the 
tutores named, on their giving security. The inferior magis- 
trates in appointing tutores always required security, and if 
they neclected to insist on security, they were responsible to 
the puyrillus for whateyer loss might follow. (D. 26, 3, 5.) 

The security required was the verbal promise (fidejussio) of 
persons other than the tutores, to make good any loss sustained 
by the pupillus (rem salvam fore pupillo) through the misconduct 
of the tutor, (D. 27, 8, 1, 15.) 

The promise ought to be made in answer to the interrogation 
of the pupillus, if he could speak and was present, even if he was 
under seven, and did not understand the meaning of the words 
(D. 46, 6, 6); if he was not present, or could not speak, his 
slave ought to put the question. The master could sue on the 
promise to the slave precisely as if it had been made to him- 
self. If the pupillus had no slave, a difficulty arose, because one 
free person could not be an agent for another free person. It 
was only the very individual that put the question or gave the 
answer, that could sue or be sucd on the promise. In this 
difficulty, a slave belonging to the State was at first employed 
(servus prblicus), and as such a person might be regarded as the 
slave of each citizen, he was made the conduit pipe for the 
pupillus, and an action (utilis actio) was granted against the 
surety. When once the ice was broken, the scruple about the 
representation of one free person by another gradually melted 
away, and in later times any person named by the Pretor for 
the purpose, or even the magistrate himself, could bind the 
surety on behalf of the pupillus. (D. 27, 8, 1, 15.) 

Nominatores are those that applied to a magistrate for the 
appointment of a particular person as tutor, They made them- 
selves responsible as sureties, (D. 27, 7,2; D. 27, 8, 1, pr.) 

A ffirmatores are those that have testified (ec duquisitione) that 
the duder was a fit person to hold the office. They also were 
regarded as sureties. (D. 27, 7, 4, 3.) 

RESTRAINTS ON INVESTITIVE Facts. Excusationes tutorum. 

I. Who could not be tutores. 

1 Slaves. (C. 5, 34, 7.) 
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Even a slave of one’s own can be rightly appointed ¢uéor, and set free by 
will. But we must know that even if he is not set free, but appointed éu/or, 
he is held to have received directly a tacit gift of freedom, and thus can 
rightly act as ¢ufor. Clearly, however, if it is from a mistaken notion that 
he is free that he is appointed ¢zfor, our dictum would be different. More- 
over, an appointment of another man’s slave as fufor by will, if uncondi- 
tional, is void. But if the appointment runs thus, “when he becomes 
free,” it is valid. An appointment, however, of one’s own slave in that 
way Is void. (J. 1, 14, 1.) 

Ulpian says (D. 26, 2, 10, 4) that even if the clause ‘* when he is free” is not 
inserted, it is to be implied. 

2. Aliens (peregrini) and (Latint Juntani), by the lex Junia 
(Norbana) ; (Ulp. Frag. 11, 16); but Latins could be pupilli 


(p. 713). 


3. A madman ( furtosus), or a man under twenty-five (mzsor), if appointed 
tutor by will, comes into office on coming to his senses, or on attaining 
the full age of twenty-five. (J. 1, 14, 2.) 


4. The deaf and dumb could not give that oral consent 
required in the a@uctoritas, aud therefore could not be tutores. 
(D. 26, 1, 17.) 

5. Persons under twenty-five (minores viginti quingue annis) 
could not be tutores, but subjection to the potestas was no dis- 
qualification. (D. 27, 1, 10, 7.) 


Not only a paterfamilias but a filiusfuncitias also may be appointed tutor. 
(J. 1, 14, pr.) 

Persons under twenty-five were formerly excused. But our constitution 
now so entirely forbids them even to aspire to become /¢w/or or curator, that 
there is no need of excuse. That constitution provides, also, that neither a 
pupillus nor a young man (under twenty-five) shall be called on to act as 
Statutory 7u/or. For it was an anomaly that persons known to need others’ 
aid in administering their own affairs, and guided by others over them, should 
enter on the /#/e/a or curatorship of some one else. (J. 1, 25, 13.) 

6. The same rulc is to be observed in the case of a soldier, so that not 
even though he wishes it can he be admitted to the office of a ¢ufor. (J.1, 
25, 14.) 

7. Again, no lawsuit that a ¢ufor or curator has with the pupzl/us or 
young man, is an excuse that he can offer, unless, indeed, the whole of his 
goods or the inheritance is in dispute. (J. 1, 25, 4.) 


This must be taken to be repealed by Nov. 72, 1, which exempted, however, the 
mother of the pupulus. 

8. Monks and Bishops. (Nov. 123, 6.) 

9. Those that push themselves forward to be appointed, an 
give bribes for that purpose. (D. 26, 5, 21, 6.) 

10. Only those could be tutores in a will with whom the 
testator had the testamenti faetio. (See Book III., Testamentum.) 
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11. Women.—The tutela is called virile munus, or munus mas- 
eulorum, an office exclusively within the sphere of men. (C. 
5, 35,1; D. 26,1, 18.) The office of tutor was considered to 
belong, in a sense, to the jus publicum. But before the end of 
the fourth century A.D.. a practice grew up of petitioning the 
Emperor, when there was no testamentary or statutory tutor, 
to appoint the mother tutor to her children. She was obliged 
to take an osth not to marry again. From Papinian we learn 
that a Preetor could fall into the mistake of supposing it to 
be obligatory to confirm a mother as tutor, if she had been 
appointed in her husband’s will. Justinian, after several enact- 
ments (C, 5, 35, 3; Nov. 89, 14; Nov. 94, 2), finally decided 
that the exclusion of women from the office of tutor should be 
retained, except in the case of mothers to their children, or 
grandmothers to their grandchildren. These were to be pre- 
ferred to all collaterals next after the testamentary tutores, if 
they were willing to abstain from a re-marriage, and to renounce 
the benefit of the Senatus Consultum Velletanwn, which disabled 
women from binding themselves for other persous, (Nov. 
118, 5.) 

I]. Exemptions (/vcusationes), 

The office of tutor was obligatory on all persons duly 
appointed. If, after having begun to act, a tutor withdrew 
without a Jegal ground of release (ercusativ), he could be 
removed from the office with infamy (D. 26, 7, 5. 2), while 
continuing responsible for all loss sustained by the pupillus 
m consequence of his withdrawal. The grounds of exemption 
were very numerous, and must have formed an important 
branch of legal study, but they are now of little interest. 

If it is by false allegations that a man has got himself excused from the 
office of /utfor, he is not freed from the burden of the office. (J. 1, 25, 20.) 

(1.) Complete exemption from the tuteda, 

1, Inequality of rank. 

2°. Freeborn men (ingenui) were not compelled to be tutorcs to freedmen (Libertini). 
(D. 26, 5, 27,1: D. 27, 1, 44,1.) 

2°, A senator was exempted from serving as tutor except to the children of Senators. 
(D. 27, 1, 15, 3.) 

2. Again, if enmity has moved a father to appoint any one ¢u/or by will, 
this itself furnishes him an excuse. (J. 1, 25, 9) 

We must not admit the excuse of a man that makes use of this fact only, 
that he was unknown to the father of the pupzlée. This is decided by a rescript 


of the Jate imperial brothers (Antoninus and Verus). Enmity, however, 
actively shown between a man and the father of the pufi//d or young men, 
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if deadly and never reconciled, excuses a man usually from the office. And 
again, anyone whose status has been disputed by the father of the Pupilis is 
excused from acting as tufor. (J. 1, 25, 10-12.) 


3. Inability of the tutor to act. 


1°. Again, the fact that a man is burdened with three unsought fufelue or 
curatorships, furnishes relief for the time, as long as he is in actual manage- 
ment. The ¢ute/a of several pupid/i, however, or the curatorship of goods 
that are the same, as in the case of brothers, is to be counted as one. 


(J. 1, 25, 5-) 


For the purpose of this exemption an honorary tufela docs not count asa burden 
(D. 26, 2, 26, 1), nor a tutela in which there is no property to administer. (D. 27, 1, 
31, 3.) 


2°. Poverty, too, must be allowed as an excuse, if a man can show that he 
is unequal to the burden laid upon him. This is decided both by a rescript 
of the late imperial brothers and by one issued by the late Emperor Marcus 
alone. (J. 1, 25, 6.) 

3°. W-health, again, that makes a man unable to attend even to his own 
affairs, is an admitted ground of excuse. (J. 1, 25, 7-) 

4°. In hke manner, also, a man that cannot read must be excused, as the 
late Emperor Pius decided by rescript ; although even persons ignorant of 
reading are fit enough to manage business. (J. 1, 25, 8.) 

5°. A man over seventy, again, can excuse himself from acting as ¢ufor 
or curator. (J. I, 25, 13-) 


6°. Perpetual exile: in case of teznporary exile, a curator is appointed ii 
(D. 27, 1, 29, pr.) 

7°. If the property were situated Ina different province from that in which the 
tutur nominated had his domicile, be could claim exemption, (D. 27, 1, 46, 2; 
D. 27, 1, 10, 4.) 

4, Privilege. 

1°. Zuteres or curators are excused on various grounds. They are often 
excused because of their children, whether in their Jotestis or emancipated. 
For if a man has three children still alive at Rome, orin Italy four, or in the 
provinces five, he can excuse himself from acting as d¢for or Curator, just as 
he can from other duties, since both of these are public duties. Adopted 
children, however, do not count; but even if given in adoption, count to the 
father to whom they were burn. Grandsons, again, if by a son, count, for 
they may come into the father’s place; but if by a daughter, they do not 
count. It is only children still alive, too, that count as an excuse from 
serving as /u/or or curator; the deceased do not count. But if they have 
been Jest in war, it has been questioned whether or not they count; and 
it is agreed that those alone count that are lost in the battle-field. For 
they that have fallen for the Commonwealth, are held to live for ever in 
their renown. (J. 1, 25, pr-) 


2°. Again, at Rome, grammarians, rhetoricians, and doctors, and those 
that, in their own fatherland, follow the same professions, and are within the 
; : Mg - Cd 
number, are relieved from acting as fufores or curators. (J. 1, 25, 15.) 
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To this list sophists (sophistae, D. 27, 1,6, 1), philosopht, and oratores have to be 
added. (D. 27, 1, 6,5); also the clergy. (C. 1, 3, 52, 1.) 

According to an epistle of Antoninus Pius, the number of professional men 
exempted in the smaller cities was five doctors (medici), three sophists, and three 
grammarians ; in the middling-sized cities, seven doctors, four sophists, and four gram- 
marians ; in the largest, ten doctors, five rhetors (or sophists), and five grammarians. 
(D. 27, 1, 6, 2.) The number of philosophers was not fixed, because a philosopher 
wasararity. (D. 27,1, 6, 7.) But the restriction as to the number, or the exercise 
of the profession in one’s country, was not scrupulously adhered to. Anyone properly 
instructed, and in the actual practice of his profession, seems to have been able to 
procure exemption. (D. 27, 1, 6, 10.) 

8°. Jurisconsults, called to the council of the Emperor, are exempt. (D. 27, 1, 30 pr.) 

4°, Military veterans. Twenty years’ service in the army exempted soldiers, 
except from the tutela of sons of old soldiers. (ID. 27, 1, 8, 2.) Service in the urban 
or prietorian cohorts appears, irrespective of its length, to have given exemption. 
(D. 27, 1, 8, 9.) Butservice in the Vigiles exempted only forone year. (D. 27, 1, 8, 4.) 

5°. Tho members of certain corporations were exempt from serving as tutores, 
except to children of their colleagues, whose property was situated not beyond 100 
miles from Rome. (D. 27, 1, 41,3; D, 27,1, 42.) The corporations enjoying this 
privilege were the builders (fabri) (D. 27,1, 17, 2); the corn-measurcrs (mensores 
Srumentarii) (D. 27, 1, 26); the bakers (pistores) (D. 27, 1, 46, pr.) Those persons 
that attached themselves immovably to land for the custodv of acastle or fort (inqutlini 
castrorum), were not obliged to be tutores, except to the children of those in their 
own condition attached to the same castle. (D. 27, 1, 17, 7.) 

6°. A freedman, managing the property of his patron, when a Senator, was exempt 
from the office of tutor; but only one freedman was allowed this exemption. (C. 5, 
62, 13.) 


(1I.) Partial exemption. 


1°, If the illness or insanity of a tutor is temporary, a curator is to be appointed 
until he recover. (D. 27, 1,10, 8 ; D. 27, 1, 12, pr.) 


2°. The late Emperor Marcus, in his half-yearly ordinances (semestria), 
published a rescript, that an administrator of the imperial treasury so long 
as he is in office can be excused from acting as ¢w/or or curator. (J. 1, 25, 1.) 

3. Again, persons away on State service are excused from acting. Nay, 
even if they were /u/orcs or curators before going away on State service, 
they are excused from their offices as long as they are away on State service, 
and meanwhile a curator is appointed in their place. But if they come back, 
they must take up the burden of office again; and they have not a year’s 
relief, as Papinian wrote inhis fifth book of answers ; for this interval those 
only have that are called to a ¢uée/a for the first time. (J. 1, 25, 2.) 


4°, Magistrates during the continuance of their office. (D. 27, 1, 17, 5.) 


Persons in power can excuse themselves, according to a rescript of the 
late Emperor Marcus; but a ¢ufe/a already begun they cannot abandon. 
(J. 1, 25) 3.) 


Those excuses could be urged unless the nominated tutor had expressly or by his 
conduct renounced the benefit of them. (D. 27, 1, 15,1; C. 5, 63, 2.) 


So, conversely, there is no excuse for those that have promised the father 
of the puprl/s that they will administer the fufe/a. (J. 1, 25, 9.) 
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Freedmen could not avail themselves of any excuse, as against the children of their 
patrons (C. 5, 62, 5), unless they were unable, through infirmity of body or mind, to 
undertake the office (D. 27,1, 45, 4), or had obtained their freedom by purchase. 
(D. 27, 1, 14, 3.) 

DIVESTITIVE FACTS. 


A. Discharge of Tutor by Magistrate. 

I. A tutor in office might obtain a discharge by proving a 
valid excuse. Every excuse that was sufficient to exempt a 
person from undertaking the duties of tutor did not release 
him after he had once entered. (BD. 27,:1, 12, 1.) 

II. A tutor could be removed from offic® for incompetence or 
misconduct (ob iqnariam vel neyligentiam vel dolum) (crimen sus- 
pecti tutoris), (D. 26, 10, 4, 4.) 


Those cease to be -¢ufores that are remeved from office on suspicion, or 
that excuse themselves on some lawful ground, and lay down the burden of 
the office according to the rules we shall put forth further on. (J. 1, 22, 6.) 


All tutores, however appointed, were hable to be dismissed. 
(D. 26, 10, 9; D. 26, 10,11, 5.) 


We have shown who may inquire into the.case of a suspected /ufor, 
let us now see who may fall under suspicion. All /u/eres may, whether 
appointed by will, or of any other kind. Even a statutory //or, therefore, 
can be accused. What then if he is a patron? Still we must say the same, 
provided always we bear in mind that his reputation (faa) must be spared 
even although he is removed on suspicion. (J. 1, 26, 2.) 


A tutor could be removed in the following cases :— 

1°. If he was obliged to give security, and began to ad- 
minister without doing so, he was compelled .to produce his 
sureties on pain of removal, (C. 5, 42, 2.) 

2°. ‘If after interfering with the administration he refused to 
go on, he could be removed. (D. 26, 7, 5, 2.) 

3°. If he neglected or refused to give the pupillus mainten- 
ance out of the property of the pupillus, he could be removed. 


If a ¢utfor does not appear, when an action is brought, to have a mainten- 
ance decreed for his pwpil/us, a letter of the late Emperors Severus and 
Antoninus provides that his fupil/us shall be put into possession of his 
goods. Those goods that will be injured by delay are to be sold off. 
Therefore be that does not furnish maintenance can‘ be ‘removed as if on 
suspicion. But if he does appear, and alleges that no maintenance can be 
decreed because the estate 1s too poor, and if this statement is a lie, it is 
decided that he is to be remitted to the prefect of the city for punishment, 
just as he is remitted that has given money in order to buy the office 
of tutor. (J. 1, 26, 9-10.) 


This severity was not employed, {if the tutor was not in fault. If a tutor went 
away without authorising any maintenance, his relatives were summoned before the 


22 
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Pretor, who, after hearing what they had to say, either removed the tutor from office 
if his negligence was inexcusable, or if he had been suddenly culled away on important 
business without having time to attend even to his own affairs, and there was a 


probability of his return, appointed a curator to give the pupillus maintenance, 
(D. 27, 2, 6). 


4°, A tutor was removable if in the administration he acted 
with a deliberate disregard of the interest of the puptllus (dolus), 
or with such gross negligence as is scarcely to be distinguished 
from wilful misconduct (culpa late). (D. 26, 10, 7, 1.) 


A suspected ¢u/or is one that does not discharge his duty honourably, 
even although he is solvent; so Julian too declared in a rescript. Even 
before he begins to discharge any duty, he may be removed as if on sus- 
picion ; so Julian also wrote, and his view is the settled one. (J. 1, 26, 5.) 


A tutor sells, without a deeree of the Pretor, property inalienable without such 
decree ; the sale is void, but the tutor is not removed, unless his intention is fraudu- 
lent. (D. 26, 10, 3, 13) 

A tutor foolishly or with evil intention makes bis pupillus abstain from a solvent 
inheritance. He is removable. (D. 26, 10, 3, 


Lastly, we must know that fraudulent administrators of a /w¢e/a or curator- 
ship must be removed from office, even although they offer security. For to 
give security does not change the malevolent design of a fufor, it only gives 
him all the longer facilities: for attacking the property. (J. 1, 26, 52.) 


5°, For general incompetence (D. 26, 10, 4, 4) or carelessness 
a tutor could be removed. (Seqmities, ignavia, rusticitas, inertia, 
icttax, ineptia.y (D. 26, 10, 3, 


We regard a man as suspected whose character is such as to bring sus- 
picion upon him. But a ¢#/or or curator that, although poor, is faithful and 
diligent, is net to be removed as if suspected. (J. I, 26, 13-) 


. If the fstor has become hostile to the pupillusy he may be 


removed, or generally for any other reasow deemed by the 
magistrate sufficient. (D. 26, 10, 3, 12.) 


A tutor has been appointed by s magistrate in ignorance that he had been forbidden 
to act as tutor by the mother of the pupillus in her testament. He is to be removed 
without discredit (sime damno existimationis). \(G. 5, 47, 1.) 


B. Termination of the Tutela by Events. 


1. Males, as soon as they come to the age of puberty, are freed from ¢uéela. 
Puberty, Sabinus and Cassius and the other teachers of owr school think, is 
reached when a man shows it by the state of his body ; when (that is) he 
can beget a child. In the case of those that cannot come to maturity—the 
impotert, for example—that age, they say, is to be looked to at which men 
reach puberty (if they ever reach it at all). But the authorities of the 
opposing school think puberty is to be estimated by years; that is, he is 
of the age of puberty that has completed his fourteenth year. (G. 1, 196.) 
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Pupillt (male or female) as soon as they reach the age of puberty are 
freed from the f¢ufe/a. But puberty the ancients wished to be reckoned in 
the case of males not only by years but by the state of the body. Our 
majesty, however, wisely thought it worthy of the chastity of our times, that 
since it seemed immodest even to the ancients in the case of females to 
inspect the state of the body, this protection should now be extended to the 
case of males alsa. We have, therefore, by the hallowed constitution pub- 
lished by us, ordained that puberty in males is to begin at once on the 
completion of the fourteenth year. The rule the ancients wisely laid down 
with regard to females, that after the completion of their twelfth year they 
should be believed capable of marriage, we have left as they ordained. 
(J. 1, 22, pr.) 

2. In like manner the fafe/a is ended by the®death of either ¢usor or 


pupilins. (J. 1, 22, 3.) 
3. By change of status (capitis deminutio). 


1°. By the capitis deminutio of the tutor too, since by it his freedom or 
citizenship is lost, the //e/a comes entirely toan end. (J. 1, 22, 4.) 

2°. But by his wanima capitis deminutio, as when he gives himself to 
be adopted, statutory /fe/a alone is at an end, but no other form. (J. 1, 
22, 4.) 

And not only the two greater forms of capitis deminutio destroy the right 
of agnates to act as /u/ores, but even the lowest (znima). If, therefore, a 
father emancipates one of his two children, after his death neither can be 
tutor tothe other by rightas anagnate. (G.1, 163.) 

3. The capitis deminutio of the pupil/us (male or female), however, even 
although mizzzma, takes away f/uefcla in every torm. (J. 1, 22, 4.) 

Again, the ¢uZe/a is put an end to if the Jufi/lues, while still under puberty, 
is adopted by arvogatio, or transported: or again, if he is reduced into 
slavery for ingratitude by his patron, or is taken by the enemy. (J. 1, 22, I.) 

4. If the ¢u/or is appointed by will tillthe fulfilment of a fixed condition, 
then equally it happens that he will cease to be /«/or when the condition is 
fulfilled. (J. 1, 22, 2. 

Further, ¢z/ores appointed by will for a fixed time, at the end of that time 
lay down their office. (J. I, 22, 5.) 


REMEDIES. 


a.—IN RESPECT OF RiGHTS AND DUTIES. 

I. Duties of Tutor to Pupillus. 

1. Actio tutelae directa. —This is the action by which, after the tutor has ceased to 
hold office, he or his heirs can be made to pay damages to the pupillus or his heirs, 
for logs sustained in consequence of any unlawful act or omission in the performance 
of his duty. (D. 27, 3, 4, pr. ; D. 27, 3, 1, 16.) 

When the tutor is under the pulestas, the action may be breught by the pupillus 
against his paterfamilias, if be has consented to his son’s acting, or himself interfered 
in the administration. (D. 26,1,7; D. 27, 3,6; D. 27, 3, 4, 1.) 

Except in five cases, a tutor was not compelled to pay interest beyond the ordinary 
rate prevailing inthe place where the tute/a was performed (pupillares usurae), Such 
interest was payable if the tutor neglected to get in a debt or sue a debtor within the 
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time allowed him, and generally for all moneys that he owed the pupil. (D. 26,7, 7, 10.) 
But in five cases interest was allowed at 12 per cent. per annum (legiitmae usurae) : 
when the tutor takes the money of his pupillus for his own use (C. 5, 56,1; D. 26, 7, 
7,4): when he has been required by the testator or by the Pretor to invest the 
money of the pupillus in the purchase of land, and has not done so; when the tutor 
falsely denies that the property of the pupillus can afford him a maintenance; when 
he falsely denies that he has any property belonging to the pupillus, and thereby the 
pupillus is compelled to borrow at 12 per cent. ; and when he has received 12 per cent. 
from the debtors of the pupillus. (D. 26, 7, 7, 7-10.) 

2. Actio utilis tutelae directa. 

A tutor that abstained from the administration altogether seems at first to have 
avoided all risk of paying damages. The actio tutelae could be invoked only when the 
iutor had actually interfered. | If he was once amenable to the actio tutelae, his omis- 
sions were estimated equally with his acts; but if he took the precaution not to act at 
all, he could not be called to account for mere omission to perform his duty. This 
defect was remedied by the above-mentioned utilis actio. (D. 46, 6, 4, 3.) 

3. Actio de rationibus distrahendis. 

This action could be brought by the pupillus or his heirs against a tutor after the 
tutela was at an end, to recover a penalty of twice the value of any property that 
the tutor had taken from the pupillus and converted to his own use. (D. 27, 3, 2, pr. ; 
D, 27, 3,1, 24.) It was an action given by the XII Tables.1 Either the actio tutelae 
or the actio de rationibus distrahendis may be brought for a criminal appropriation of 
the property of the pupillus, but not both. (D. 27, 3, 1, 21.) 

4. Those special actions did not prevent the puzillus bringing against his tutur the 
ordinary actions for damages, even during his continuance in office. Such were the 
activo furti, actio damni injuriac, condictio furtiva, etc. (D. 27, 3, 9, 7.) 

II. Responsibility of the heirs of a tutor. 

When an action has been brought against a tutor, and before the proceedings are 
conchided the tutor dies, the action nay be carried on against his heirs, and the full 
amount recovered that could have been obtained from the tutor himself. 1f the tutor 
dicd before an action was begun against him, his heirs could be sued in his stead. In 
this case, however, their responsibility was not quite so great. 

1, While the heir was bound to pay all the debts due by the tutor to his pupillus, 
he could never be compelled to pay more than the ordinary interest ( pupillares usurae), 
and even that only in the discretion of the judge. (D. 27, 7, 4, 2. 

2. The tutor was compelled to produce the inventories and all writings relating to 
the property, and if he did not, must pay damages according to the amount stated 
by the pupillus on oath. (D. 27, 7, 8,1.) But his heir was not subjected to this 
rigorous treatment unless he had the papers in his possession, and refused to produce 
them. (C. 5, 53, 4.) 

3. The tutor was bound to show ordinary diligence and care, but his heir was 
responsible only for such acta or omissions as amounted to fraud (dulus), or gross 
negligence undistinguishable from it (culpa lata), Entire abstinence from the 
administration was regarded as culpa lata, (DD. 26, 7, 39, 63; C.5,54,2; C. 5, 54,1.) 

The actio de rationibus distrahendts did not lie against the heirs, because it was a 
penal action, and no action for penalties could be brought against the heir. (D. 27, 
8, 1, 23.) 

IlI. The sureties of Tutores, Fidejussores, Nominatores, Afirmatores. 

1. Actio ex Stipulatu or Condictio tncerti. 

As the security given by the sureties of tuteres was the stipulation, the remedy 





1 Si tutor dolo malo geral, vituperato ; quandogue finita tutela escit furtum duplione 
luito. ’ 
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was by the usual action for breach of a stipulation. This action could be brought 
where the actio tutelae directa could (D. 46, 6, 1) and did not lie, where there was no 
ground for the actio tutelae. (D. 46, 6, 4, 6.) The surety could also urge every 
defence that was competent to the tutor. (D. 27, 7,5.) The pupillus was not bound 
to sue the ¢utor or his heirs before proceeding against the surety; the surety was 
treated nut as an accessory but as a co-principal, bound jointly (in solidum) with the 
tutor. (C, 5, 57,1.) If there was more than one surety, the pupillus was not com- 
pelled to divide his action amongst them, but could sue whichever he pleased on 
making over his rights of action against the co-sureties. (D. 46, 6, 12.) 

IV. The municipal magistrates that appointed the tutor and their heirs. 

1. Utilis actio tutelae directa. 

This action was given by a Senatus Consultum of the time of Trajan. (C. 5, 75, 5.) 
It waz subsidiary, i.c., could be brought only after the @ctions against the ¢utor, his 
heirs and sureties, had failed to satisfy the claims of the pupil/us. (LD. 27, 8, 1, 1.) 
It lay, if the magistrate had, after being asked, neglected to appoint a tutor (D. 27, 8, 
1, 6), or had appointed an improper person, or had been satisfied with insufficient 
security. ‘The heirs of the magistrate were bound only if his negligence amounted to 
culpa lata. (D. 27, 8,6; C. 3, 7%, 2. 


It is to be observed that not only are “forces or curators liable for their 
management to the Aupridz, and the young men and the other persons ; 
but also against those that receive the security a subsidiary action lies, 
which brings them their last safeguard. This action is given against those 
that have neglected to take security at all from) fferes or curators, 
or have suffered improper security to be taken. In accordance with the 
opinions of the zurisprudentes, as well as under the imperial constitutions, 
it may be brought further against their heirs also. (J. 1, 24, 2.) 

In those constitutions, too, it is set forth that if f@vfores or cur.iors do 
not give security, they may be compelled to by taking pledges from them. 
(J. 1, 24, 3.) 

But neither the prefect of the city nor the Pretor, nor the president of 
a province, nor anyone else that has a right to appoint “fores, shall be 
liable to this action ; but those only that usually exact the wising of security, 


(J. 1, 24, 4.) 


The pupi/lus had no preferential claim on the property of the magistrate, but ranked 
along with the other creditors. (UD. 27, 8, 1, 14.) 

Burden of Prvoof.—There was a curious anomaly in this action, adopted ax an 
additional safewuard to the puydfus. The pupdlus was not bound to prove that 
the sureties were insolvent when they were acce pled; but the magistrate, to exculpate 
himself, must prove that they were solvent. (1.27, 8, 1, 13.) 

V. Duties of Pugud/us to Tutor. 

(1.) Actio tutelue contraria. 

Like the aclio tutelue directa, this action could be brought only when the tutor had 
ceased to hold his office. (D. 27, 4. 4.) It was given to the tutor and his heirs 
against the pupi/lus and his heirs, to recover the capenses he had incurred on behalf of 
the pupillus, and to be indemnified against any outstanding obligations. (D. 27, 4, 3, 
9; D. 27, 4, 5.) 

B. In Respect oF INVESTITIVE Facts. 

I. Specific performance of the tutela. The Pretor, in the exercise of bis cxtra- 
ordinary jurisdiction, could compel the tutor to act. (D. 26, 7, 1, pr.) 


II. When a man wishes to excuse himself, and has more excuses than 
one, but has tailed to establish some of them, he is not forbidden to use others, 
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if he does so within the times appointed. Those that wish to excuse them- 
selves do not appeal; but within the fifty days next after they know of their 
appointment, they ought to excuse themselves, no matter of what kind they 
are—no matter, that is, in what fashion however they have been appointed. 
This is the time allowed if they live within one hundred miles of the place 
where they were appointed /zfores. But if they live more than one hundred 
miles away, they must reckon exactly a day for every twenty miles, and 
thirty days besides. And yet, as Scaevola said, the time should be counted 
so as never to give less than fifty days. (J. 1, 25, 164.) 


The proper judge to apply to was he that appointed or confirmed the tutor. Tes- 
tamentary or leytitimi tutorcs applied to the president of the provinee. (C.5, 62, 18.) 

The tutor must applyin fieraon, but may deliver a written statement of the grounds 
on which he claims exemption. (1). 27, 1, 13,10; D. 27, 1, 25.) If the friends of 
the pupillus did not contest the claim within fifty days (I). 27, 1, 38), the judge gave 
a decree granting the exemption. (C. 5, 62, 3.) 


0. In Respgct oF DIvestitive Facts. 


I. Those released for proper grounds of exemption followed the procedure just 
explained. 
Il. Removal of tutor. Crimen aurnecti tutoris. 


It is to be observed that the charge against a ¢v/or on suspicion comes 
down from the statute of the XII Tables. (J. 1, 26, pr.) 


1°, The object of this accusation was simply to remove the tuter from office, and, 
therefore, 


If a ¢efor or curator is brought to trial on suspicion, and afterwards dies, 
the tria] en suspicion is at anend. (J. 1, 26, 8.) 

The right of removing /v/ores tried on suspicion has been given in Rome 
to the Pr:etor, and in the provinces to their presidents, and to the procon- 
sul’s degatus. (J. 1, 26, 1.) 

2°. Next we must see who can accuse fvfores on suspicion. Now itis tobe 
observed that this action is quasi-public ; that is, itis open to all. Nay, even 
women too are admitted, under a rescript of the late Emperors Severus and 
Antoninus ; but those only that are led to come forward for this duty by the 
strong ties of natural affection (Prefatis necessztudine) —a mother, for instance. 
But a nurse too, and a grandmother, and even a sister may. And even some 
other woman the Prator admits as an accuser, if he sees that her disposition 
is warmly affectionate, and that without overstepping the modesty of her 
sex, but led on by her affection, she cannot endure the wrong done to the 
pupillus, (J. 1, 26, 3.) 

Persons under puberty cannot accuse their “fores on suspicion. (J. 1, 
26, ¢ 


A contutor was bound to bring the action against a tutor guilty of mismanage- 
ment in the property assigned to him on division. (D. 26, 10, 3, pr.) Freedmen of 
pupilli were considered to do a grateful act in asking the removal of the tutsres tha 
were wasting the property of their pupil-patrons. (D. 26, 10, 3, 1.) 

But the magistrate had the power of removing a tutor, although no accusations 
were brought against him ; as, for example, if in the course of other pruceedings it 
appeared that the ¢utur was guilty of malversation, or was incompetent. (D. 26, 
10, 3, 4.) 
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3°. If anvone is accused on suspicion, until the trial is ended he is for- 
bidden to act as manager, as Papinianus held. (J. 1, 26, 7.) 

4°. A f¢utfor removed after trial on suspicion is rendered infamous if 
removed for fraud, but not equally so if removed for neglect. (J. 1, 26, 6.) 


A tutor was not infamous if removed for incompetence; or if not removed, but 
saddled with a curator. (D. 26, 10, 3, 18.) 


Criminal Proceedinge. 


A freedman, too, that is proved to have acted fraudulently while ¢ufor to 
his patron’s sons or grandsons, is remitted to the prefect of the city to be 
punished. (J. 1, 26, 11.) e 


Those that had neglected te make an inventory, or te buy lands, when they had 
money, as occasion offered, and were unable to make good the loss, were subject to 
imprisonment. (D. 26, 7, 49; D. 26,10, 3,16.) It was a criminal offence to pay 
money to procure an appointment as tutor, or to take money to procure the appoint- 
ment of another, or fraudulently to understate the property af the pupilus, or fraudu- 
lently to alienate any portion of #. (D. 26,1, 
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DEFINITION. 


But for keeping women of full age under a fvfor, almost no reason of 
any worth can be urged. For the common belief that from the levity of 
their disposition they are often deceived, and may, therefore, in fairness, 
be guided by the authority of Jufares, seems plausible rather than true. 


(G. 1, 190.) 

Among aliens, women are not in éufe/a as they are among us. They are, 
however, often after a fashion ; as, for instance, in Bithynia, where a statute 
ordains that a woman’s contracts must be authorised by her husband, or by 


a son over the age of puberty. (G. 1, 193.) 


According to the old law, a woman never had Icgal indepen- 
dence. If she was not under the potestas, she was under manus 
or tutela. Between the potestas, tufela, and manus, women were 
never legally their own masters. We learn from Cicero that 
the ingenuity of the jurisconsults had been successful in devis- 
ing means of escape from the tufela, although their conduct in 
evading or frittering away the old institution that symbolised 
the supremacy of the male sex, did not meet his approval. In 
the reign of Claudius, the tutela of a woman’s agnates was 
taken away, but it seems from Leo (C. 5, 30, 3) that Constan- 
tine revived the agnate’s tutela along with that of a cognate 
brother of the full blood. In the time of Justinian, the tutelu 
of women was on the same basis as that of men; it was con- 
fined to those under the age of puberty. 
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RIGHTS AND DUTIES. 


A. Duties of Tutor. 

I. Auctoritas—A woman, like a child, was incapable of enter- 
ing into certain legal transactions without the authority of her 
tutor. 

A woman, after the age of puberty, was relieved from some 
of the incapacities that attached to her asa pupilla. She could 
alienate es nec mancipi (but not es mancipt), without the 
authority of her tutor. 


But, on the other hand, vcs mancipfi as well as nec mancipi can be trans- 
ferred to women and pupilli without the authority of their ¢/or For they 
are allowed to‘better their condition even without the authority of their ZzZor. 
(G. 2, 83.) 

To a woman, even without the authority of her /¢/or, a payment may 
rightly be made, for he that pays is freed from his obligation. The reason 
is that a vrs Aec man ipi a woman can part with, as we lately said, even 
without the authority of her fa/or. But the condition of this is actual receipt 
of the money. For if she docs not receive it, but says she has, and wishes to 
free the debtor by crediting him with payment without the authority of her 
futor, she cannot. (G. 2, 85.) 

If, therefore, a woman ever gives anyone moncy in loan without the 
authority of her //or, as she makes it belong to the receiver—for money is 
a res'nce mancipl--she contracts an obligation. (G. 2, 81.) 


A woman must have a tutor in settling the dowry (dos) on her marriage, or even 
after her marriave, if she wished to increase or vary the settlement. When, in Jus- 
tinian’s time, the perpetual tutela was obsolete, a curator was named for the purpose. 
(1). 26,5, 7.) Ulpian adds, that the authority of a tutor was necessary to enable a 
woman to bind herself by contract, to tuke part in the old civil procedure (/egis actio, 
legitimum judiciton)—--(for the meaning of these temns see Book 1V.), or in any leyal 
transaction belonging to the jus cirile ; or to‘permit her freedwomen to live wa con- 
tubernio with a slave. (Ulp. Frag. 11, 27.) 

Women of full age manage their own business for themselves, and it is 
only in certain cases, for form’s sake, that the //or interposes his authority. 
Often indeed the Prictor compels him to give his authority even against his 
will. (G. 1 190.) 

EXCEPIION.— The statutory /v/e/a enjoyed by patrons and parents has a 
certain force. For they are not compelled to authorise the making of a will, 
or the alienation of res mancipi, or the taking up of obligations, unless indeed 
in the latter two cases some weighty rcason comes in. All these rules are 
established for their own sakes, because to them the inheritances of the 
woman belong at death. Thus they are not shut out from the inheritance, 
nor does it come to them impoverished by the alienation of the more valuable 
property, or wilfully burdened with debt. (G. 1, 192.) 


II. In the time of Gaius and Ulpian, the tutor had no power 
whatever to interfere with the management of the woman’s 
property. All his powers were summed up in the auctoriias. 
(Ulp. Frag. 11, 29.) 


TUTELA MULIERUM, 729 


INVESTITIVE FAcTS. 


I By Testament (Testamentarii tutores). Not only a pater 
familias, but a husband whose wife was in manu, could appoint 
a tutor to a woman. A practice grew up, before the time of 
Cicero, of leaving the name of the tutor blank in the will, and 
allowing the woman to fill it up. It was this that incurred his 
sarcastic observation, that whereas the laws, out of regard to 
woman's incapacity to manage her affairs, had subjected her to 
the control of tutores, the perverse ingenuity of the jurisconsults 
had subjected the tutores to the choice of the woman. (Cie. pro. 
Murena, 27.) 


To a wife t# manu just as to a daughter, and to a daughter-in-law in a 
son’s manus just as to a granddaughter, a ¢v/or can be given. In strict 
propriety a /#for ought to be given thus :— Lucius Titius as /wfor to my 
children I give and leave by will” (do /ego\, or “1 give.” But if it is 
written thus :—“ To my children” or “to my wife” “let Titius be for,” he 
is properly appointed. Toa wife z# manu it is agreed the choice of a éuloer 
may be allowed ; or, in other words, it may lawfully be left to her to choose 
for herself as f2/0r whom she will. The form is this :--* To Tita my wife I 
give the choice of a for,” in this case the wife may lawfully choose one 
either for her affairs generally, or for one or two affairs only. The power ot 
choice may be either full or restricted. Full power is usually piven, as we 
have just said above. Restricted power is usually given thus :-— “To Titia 
my wife I give the choice of a ¢wfer once only,” or “twice only.” Now 
these two powers of choice differ greatly. A wife that has full power may 
choose a /#for once, or twice, or thrice, or oftencr; but a wite that has 
restricted power can choose no more than once, if a choice is given her but 
once; and no more than twice, ifa choice is given her but twice. Zulores 
given in the will by name are called du@ivi; those taken by choice offi. 
(G. 1, 148-154.) 

Il. Legitimi tutores. 

1. Agnates, 

In old times indeed, as far as the statute of the XJT Tables went, women 
too had their avnates for fwfores. But afterwards the @x Claudia was 
passed, which took away f#//a so far as respects women. A male under 
puberty has therefore for ¢acor his brother over the age of puberty, or his 
father’s brother; but women are no lonyer compelled to have sucha ¢zfor. 


(G. 1, 157.) 

2, The patron and patron’s children to freedwomen (libertae). 

This case is the same as already mentioned, p. 712. 

IIL. Dativi tutores. 

1. A magistrate could appoint a tutor to a woman,—(1) If 
there was uo other tutor (Ulp. Frag. 11, 18); (2) When the 
woman haa to sue or be sued by legis actio (Ulp. Frag. 11, 24.) 
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Besides, a Senatus Consultum allows women to ask for another fufor in 
the room of one that is away; and thereupon the former fufor ceases to be 
tutor, no matter how long he is to be away. (G. 1, 173.) 

EXCEPTION.—But to this there is an exception. For when a fatvonus is 
away, no freedwoman of his may ask for a ¢uéor inhis room. (G. 1, 174.) 

To meet certain cases, however, the Senate has allowed a freedwoman to 
ask for a ¢uéor in the room of her patronus when away, in order, for instance, 
to enter on an inheritance. The same resolution has been come to by the 
Senate when the son of the safronus is only a pupillus. For even by the 
lex Fulia de maritandis ordinibus (on marriages), a person in the statutory 
tutela of a pupillus is allowed,in order to settle a dowry, to ask a tutor 
from the urban Prcter. Yo doubt the son of a fatronus, although under 
puberty, can yet be made a freedwoman’s ¢ztor. But he cannot authorise 
anything, because he himself is allowed te do nothing without authority 
from his /ufor. Again, ifa woman is in statutory wardship of a madman or 
a dumb man, she is allowed by a Senatus Consultum to ask for a tutor in 
order to settle a dowry. In.all these cases, however, it is evident that the 
tutela still remains with the pafronus and hisson. (G. 1, 176-181.) 

There are several ways in which a freedwoman can have a (¢ufor of 
another kind. If, for instance, she is manumitted by a woman, then under 
the /ex Ati/ia (or in a province under the lex Falta ct Titia) she ought to 
ask a fufor. For since patronesses are themselves under u/ores, they cannot 
be ¢ufores. Again, if a freedwoman is manumitted by a male, and with his 
authority makes a cocmftio, and therefore is reconveyed and manumitted, 
she ceases to have for 4x/or her patron, and begins to have instead him by 
whom she has been manumitted ; and he is called her ¢wtor fiductarius. 
Again, if a patron or his son gives himself in adeptian, she ought ta ask for 
a tutor te herself under the dex Afilia or Titfa. In like manner also, under 
the same statutes, a freedwoman onght to ask for a ¢efor, if her patron dies 
and leaves no male child in his household. (G. 1, 195-195 © 


2. As in the ease of pupilli, the Preetor and major part of 
the Plebeian Tribunes at Rome, and in the provinces the pre- 
sident by the ler Atilia and the der Julia and Titia, but no 
other magistrate, could appoint tutores to women. 

LV. Cessicius tutor. 


Agnates that are statutory ¢vfores, and manumitters, are allowed to transfer 
the /#/e/a of women by an ¢” jure cessto (surrender in court). But the ¢ée/a 
of males they are net allowed te transfer; fer it is held not to be burden- 
some, because it ends at the age of puberty. The man to whom the /uéela 
is transferred is called cessicius tutor. If he dies or suffers capitis aeminutio, 
the ¢u/e/a returns te the /ufor that transferred it. Or if he that transferred 
it dies or suffers capitis deminutio, then it leaves the ¢tufor cessictus, and 
reverts to the man that stood second as ¢ufar—next, that is, after him that 
transferred it. (G. 1, 168-170.) 

But as far as agnates are concerned, ne question is now raised in regard 
to the transfer of ¢wée/a. For all suéela ef women by agnates was removed 
by the /ex C/audia. Now, some have thought that ¢utores fduciarit have 
no right to transfer their office, since they of their own accord undertook 
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the burden. But although this is the received opinion, yet in the case of a 
parent that has conveyed his daughter, granddaughter, or great-grand- 
daughter to another, on the express condition that she shall be reconveyed 
to him, and has manumitted her when reconveyed, one ought not to say the 
same. For he is to be regarded as a statutory fufor; and ought, therefore, 
to be privileged no less than patrons. (G. 1, 171-172.) 


DIVESTITIVE FACTS, 
TI. Change of Tutor. 


A woman too can make a cormpfro not only with her husband but with 
an outsider. A coemptio is said, therefore, te be made either matrimontt 
causa or fiductae causa. For a woman that thakes a coemftio with her 
husband in order to stand to him in a daughter’s place, is said to make a 
coemptio matrimoni causa. But she that in any other case makes a coemptio 
with her husband, er with an eutsider, to escape fvfc/a, for instance, is said 
to make a cocmptio fiduciae causa. The process is this :—If a woman wishes 
to set aside the /ufores she has in order to obtain another, wath their authority 
she makes a coemfpftio, Next she is reconveyed by the co¢mpPtionator to the 
man she herself wishes. He then manumits her by 7/4dcfa, and forthwith 
becomes her fufor—tutor fiduciarius he is called, as will appear lower down. 
(G. 1, 114-115.) 

Another use to which the coemptto fiductae causa was put, according te Cicero, 
was the extinction of sacred rites. (Cic. Pro Murena, 12.) What the nature of the 
liability was, and how it was got rid of by coemptie with an old anan, Cicere does 
not explain. It is interesting as a proof that in some way not stated by Gaius 
or any of the older autherities, the pontifical colleze was able to enforce those religious 
obligations that were at ome tine incident to inheritanoe in the Roman law, as they 
still are in India at the present day. 


II. From ¢ufce/a freeborn women can claim to be freed when they have 
three children (¢rfume Utherorum jure); freedwomen, in the statutory fufc/a 
of a patron or his children, when they have four. And all other women too 
that have /utorcs of another kind, -livdan?! or fiductarté for instance, can 
claim to be free when they have three children. (G. 1, 194.) 

If, therefore, a man appoints by will a ¢fer to his son and daughter, and 
both come to years of puberty, then the son ceases ta have a futer, but the 
daughter none the less continues in féfe/a. For it is only under the lex 
Fulia et Papia Poppaea that women can claim to be freed from tutcla when 
they have children. (G. 1, 145.) 

]1I. What we are saying does net apply to the vestal virgins. For our 
ancestors willed that thes too should be free, to honour their priestly office. 
The statute of the AII Tables, therefore, provided accordingly. (G. 1,145.) 


REMEDIES. 


It seems from Gaius that a tvlor who, to the manifest injury ef a woman, refused 
to give his consent, could be compelled to perform his duty by the Prwtor. 


Hence a woman is given no remedy against a /ufor for what he does as 
tutor. But when ¢éuéores manage the affairs of a fuprl/us (male or female), 
they must give account to him after puberty, or be lable to the «c/zo lulelae. 
(G. 1, 191.) 
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VI—CURA, CURATTO. 


DEFINITION. 


A curator is appointed to a person past the age of puberty to 
manage his affairs, when from any cause he has become unfit to 
manage them himself. The following were the chief cases :— 

I. Minors. 


Males above the age of puberty, and marriageable fem#les, receive cura- 
tors till they complete their twenty-fifth year. Foralthough they are above 
the age of puberty, they are still of such an age as to be unable to manage 
safely their own affairs. [ven among alien people too they are protected, 
as we pointed out above.] (J. 1, 23, pr.; G. 1, 197.) 

But against their will young men do not receive curators, except for a law- 
suit—for a curator can be given fur some special case. (J. 1, 23, 2.) 


I]. Madmen (/*urios?). 


Madmen, too, and spendthrifts, although over twenty-five, are yet in the 
curatorship of their agnates, under the statute of the XII Tables. (J. 1, 
23, 3.) 

The words of the XII Tables were :—*“If a man is mad, or a 
spendthrift, and has no guardian, let his agnates and men of 
his gens have power over him and his money.” ? 

If a person not under the potestas were mad, but had not 
reached twenty-five years of age, a curator was to ps 
to hin, not as being insane, but as a minor. (D. 26, 1, 3, 1.) 


IIT. Lunatics, too, the deaf, the dumb, the incurably en must have 
curators given them, for they cannot direct their own affairs. (J. 1. 23, 4.) 


This did not apply to the blind, who, being able to speak, could appoint a procu- 
rator. (Pan, Sent. 4, 12, 9.) 

IV. Spendthnifts (prodigi), A curator was appointed to one 
who, in consequence of wasting his property, was interdicted 
by the Preetor from the management of it. The effect of such 
an interdict was to disable the spendthrift from alienating or 
encumbering his property. (Paul, Sent. 8, 4, 7.2 Women 
could be declared spendthrifts. (Paul, Sent. 3, 4, 6.) 

V. Sometimes, too, a fuprl/us reccives a curator, as when (to take a case) 
the statutory //or is not a fit person ; for to him that has a ¢ufor no /ulor 


can be given. Again, if a ¢for given by will, or by the Pr.etor or president 
of a province, is not fit to manage the business, though guilty of no fraud, a 


'St furtosus eacit, adinatum gentiliumque in co pecuniague ¢jus potestas esto. 
e » Aat ci custos necescit. .  . 2 

3 Quando tua bona paterna aviague nequitia tua disperdia, liberosque tuos ad egesta- 
tem perducis, ob cam rem tibi cx re commercioque interdico, 
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curator is usually associated with him. Further, curators are usually given 
in the room of /u/ores that are excused from their office, not permanently, 
but only for atime. (J. 1, 23, 3.) 

But if a ¢u¢or is hindered by ill health or other necessary cause from being 
able to manage the business of his pupi//us, and the pupri/us either is not on 
the spot or is an infant, then the /z/er may choose anyone he pleases to act 
at his risk, and the Prztor or president of the province will appoint him by 
a decree. (J. 1, 23, 6.) 


In other cases, persons who were simple custodians were sometimes called curators. 
Thus the person to whose custody an inheritance was entrusted, pending the delibera- 
tion of the heirs as to whether they would accept it (D. 27, 10, 3), or the birth of an 
heir (D. 27, 10, 8), was called a curator, although his only duty was to keep the 
property in safety. (D. 26, 7, 48.) . 


RIGHTS AND DUTIES. 


A. Duties of Curator. 

The duties of the curator are substantially the same as those 
of a tutor. 

I. Consent of curator (Consensus curatoris), 

The incapacity of a person after the age of puberty was 
materially different from that of a pupillus ; his acts were not 
void, but voidable. The chief object in the intervention of 
the curator was to see that the minor was not overreached. 

II. A curator had the same powers of administration as a 
tutor. 

In regard to actions brought against a minor or other person 
under a curator, the rule was as follows :—If the minor was 
present he might be sued with the consent of his curator, or 
the curator alone could be sued; but ifthe minor was absent, 
the curator alone could be sued, (D. 26, 7, 1, 3.) 

Ill. In the case of the insane, the curator, in addition to the 
administration of the property, had the custudy of the person. 
(D. 27, 10, 7, pr.) 

IV. A curator must provide maintenance, and, if necessary, 
education to a minor. (D. 27, 2, 3,5.) 

B. Duties of a Minor, ete, to Curator are the same as the 
duties of a pupillus to a tutor, (D. 27, 4, 1, 2.) 


INVESTITIVE FACTS. 


A. Modes of appointing Curators. 


I. Now a curator is not given by will; but if given, is confirmed by decree 
of the Prztor or president of the province. (J. 1, 23, 1.) 


This privilege dates as far back at least as a reseript of Marcus Aurelius. (D. 27, 
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10, 16, pr.) Justinian confirmed this power, and gave liberty to any parent to appoint 
a curator to an insane child, whether instituting the child as heir or disinheriting him. 
(C. 1, 4, 27.) 

Il. Legitimt Curatores.—By the law of the XII Tables, the 
nearest agnates were tutores to spendthrifts (prodigi) and the 
’ insane (furiosi), Anastasius included among agnates (for this 
purpose as well as inheritance) emancipated brothers. (C. 5, 
70,5; Ulp. Frag. 12, 2.) 

III. Curators appointed by magistrates (dativi curatores). 

The lex Plaetoria seems to have fixed majority at twenty- 
five, and permitted m’nors to apply to the Pretor, who, on 
proof of their incapacity to manage their affairs, would give 
them a curator. This enactment also provided for the appoint- 
ment of tutores to spendthrifts and the insane. Marcus Anto- 
ninus seems to have made the appointment of curators to 
minors obligatory, whenever they desired any. 

1, If there were no curator provided by will or legal succes- 
sion, a curator was appointed by a magistrate. (D. 27, 10, 3.) 


2. Curators are given by the same magistrates that give ¢ufores. (J. 1, 
23, 1.) 

At Rome it is usually the Prefect of the city or the Prztor, m the 
provinces the presidents, that after inquiry give curators (J. ¥, 23, 33 
G. 1, 198.) 

On the same grounds, in the provinces too, the presidents are to appoint 
curators. (G. 1, 198.) 


A son was to be preferred to any stranger as curator of an insane father or mother. 
(D. 26, 5, 12,1; D. 23,10, 4; D. 27, 10, 1, 1.) 

3. A mother was bound to apply for a curator to an msane 
child (furivsus), but not to a minor. (D. 26, 6, 2, 1; C. 5, 
ol, 6.) 

No one could apply for a enrator to a minor but the minor 
himself (D. 26, 6, 1, 5), except when the minor is sued, and 
neglects or refuses to ask for a enrator. In this case a 
curator may be appointed on the petition of the ereditor. (CG. 
5, 31, 1.) 

B. Security (satisdatio) was required from curators precisely 
as in the case of twtores, Until security was given, the eurator 
could not administer. (C. 5, 42, 1.) 


RESTRAINTS ON [NVESTITIVE Facts (Exreusationes Curatorum). 


The office of curator, like that of tutor, was compulsory on 
those who were duly nominated. To compel the performance 
of the task was within the extraordinary jurisdiction of the 
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Preetor. (D. 26,7, 1, pr.) If after acting in the administration 
a curator withdrew, he could be removed with infamy (D. 26, 7, 
5, 2), but continued responsible for all loss resulting from his 
refusal. (D. 26, 7, 17.) Generally speaking, a curator could 
claim the same exemption as a tutor. But there were exemp- 
tions confined to curators. 


1. A man that has been ¢vfor to anyone, cannot be forced to become 
curator to the same person against his will. Nay, even although the father 
that appointed him ¢uéor by will added that he appointed him curator also, 
yet he cannot be forced to undertake that duty against his will. This was 


settled by a rescript of the late Emperors Severes and Antoninus. (J. 1, 
25, 18.) 


The same Emperors declared in a rescript that a husband appointed 
curator toa wife can excuse himself, even though he concerns himself in her 
affairs. (J. 1, 25,19) 


DIvestTiTIve Facts were the same generally as in the case 
of tutelu. 


REMEDIES. 


4. Remedies in respect of Rights and Duties, 

I. Duties of Curator. 

1. Actio atilis curationis causa, 

This action corresponds to the actso tutelae directa, Tt could be brought only when 
the curator had ceased to hold office. (CL 5, 87, 2; C. 5, 37, 14.) It provided the 
same remedies as the actio tutelar, and in the same Court. (D. 27, 3, 32, 6.) 

2. Actio Neyotiorum Gestorum. 

This action comld be brought during the eontinuance of the curator in office, for 
any violation of his duty. (I). 24, 3, 4, 3.) 

Against heirs of curators the same remedies were available as against the heirs of 
tutores. (D. 27, 3, ¥, 23.) 

II. Duties of minor, etc., to curator. 

1. Actio utilis cuntraria curatiunis causa 

This was governed by the same rules as the action of the tutor against his pupil. 
(D. 27, 4, 1, 2.) 

B. Remedies to Investitive Facta were the same aos in tuted, 

c. Remedies te Divestitive Facts were also generally the same; but although a 
pupillus could not apply for the removal of @ tudor, » minor could. 


Persons over the age of puberty acting under the advice of a family 
council (ex consitio necessariorum), may bring a charge against their /ufores 
on suspicion. So the late En.peross Severus and Antoninus scttled by 
rescript. (J. }, 26,4) 
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INHERITANCE. 


First—DEFINITION OF UNIVERSAL SUCCESSION AND INHERITANCE 


VN “Inheritance” (hereditas) is defined as a universal succes- 
sion to a deceased person. It is necessary, therefore, to deter- 
mine what is meant by universal succession. 

The Institutes, both of Gains and Justinian, distinguish 
between singular succession (acquisitio singular rerun) and 
universal] succession (aequisitio per universitatem), Examples of 
singular succession fill Books J. and Il When a person 
acquires ownership, usufruct, servitudes, emphyteusis, mort- 
gages, or acquires by contract rights tw personam against 
another,—in all these cases there is said to be singular succes- 
sion. But when a person became owner of a ftreewotman 
under the Senatus Consultum Clundianion, or obtained potestas 
over another by arrogutio (p. 204), he was said to acquire per 
universitatem. The distinction between those cases is apparent. 
If I acquire from another his house and lands, it may be that I 
acquire all he has, but that 1s an irrelevant circumstance; | 
acquire it as specific property, not as being ad that he is owner 
of. But a person obtaining the potestas is entitled to all the 
property held by the person arrogated. Again, the puter 
familias became responsible for the debts of the person arro- 
gated, to the extent of the property acquired through the 
arrogation. Acquisition per yniversitatem is thus much more 
complex than acquisition of specific articles. 
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The distinction may be looked at from another point of view. 
Some rights all men have, such as the right to life and liberty ; 
some duties all men owe, as to respect the life and liberty of 
others. But there are rights enjoyed by particular individuals 
only, and duties binding only particular individuals: such are 
the rights that a man has in things belonging to him, and the 
duties he owes to others, either by his own promise or by the 
provisions of law. Now, if we take all the rights and duties of 
this sort that a man has at a given moment, we may describe 
them as constituting his legal personality. If, then, all these 
rights and duties are at one stroke transferred to another, there 
is @ universal succession. A new-comer steps into the shoes of 
his predecessor, enjoying the same rights and duties, and may 
be regarded as clothed with his legal personality. If to this 
we add that the successor does not acquire these rights and 
duties piecemeal, that the total is not composed of addition 
of parts, but that all the rights and duties are conveyed as 
a whole, at one moment, by one act,—we have got as near 
xs a general description can go to the notion of universal 
BuUCCessiON. 

As thus described, the notion of universal succession is too 
large. In no instance did the whole legal personality of a man 
pass to another, Thus, public offices could not pass, and even 
within the circle of private rights and duties many did not pasa 
According to the old law, a usufruct could not pass in a univer- 
sal succession; and we have seen examples, as in adstipulatio, 
of rights and duties so distinctively personal that they could 
not pass to another. Instead of saying, therefore, all the rights 
and duties attached to a man at a given moment pass to 
another, if 18 necessary to say, “as many such rights and 
duties as the law permits to be transferred.” 

Before proceeding to the great example of universal succes- 
sion—INHERITANCE—it will be convenient to recount the other 
instances mentioned in the Institutes. 

I, The Enslavement of Women by the Senatus Consultum 
Claudianum, Justinian mentions this as a mode of universal 
succession. (J. 3,12, 1.) The master of the slave with whom 
a freewoman persisted, after repeated warnings, in cohabiting, 
could become her owner. He was thus a universal successor. 
This statute was repealed by Justinian (p. 169) 

II. Arrogatio, Coemptio in manum. 

1. Succession to Rights. 


ARROGATIO, COEMPTIO IN MANUM. 74! 


There is also another kind of universal succession, introduced neither by 
the statute of the XII Tables nor by the Prztor’s edict, but by the law that 
is received by consent. (J. 3, 10, pr.; G. 3, 82.) 

If, for instance, a paterfamilras gives himself in adoption, or if a woman 
agrees to pass 12 manum, then all their property, corporeal and incorporeal, 
and all debts due to them, are acquired by the adopting father or the 
coemptionator—except, indeed, those that come to an end because of the 
capitis deminutio,; usufructs, for instance, the obligation of freedmen to ser- 
vice contracted by oath, and all that comes under a statutory proceeding 
(legitimum judictum). (G. 3, 83.) 

When, for instance, a paterfamilias gives himself to be arrogated, over all 
his property, corporeal and incorporeal, and over all debts due to him, full 
rights were formerly acquired by the arrogator—except, indeed, over those 
that come to an end because of the capitis deminutio ; obligations to service, 
for instance, and his rights as an agnate. Use and usufruct, indeed, were 
formerly reckoned with these ; but a constitution of ours has forbidden them 
to be taken away by the capitis deminutio minima. (J. 3, 10, 1.) 

But now all acquisition by avrogatio has been narrowed down by us to 
limits like those set to parents by birth. Nothing, indeed, except the usu- 
fruct is acquired through the //iusfamulias for a father, either by birth er by 
adoption, in all property that comes to the son from without ; the ownership 
the son keeps entire. But on the death of the son adopted by arrogatio, 
while still in the household of his adoption, the ownership as well passes to 
his avrogator, unless there are still alive other persons that, under our con- 
stitution, come in before the father in respect of property that he cannot 
acquire. (J. 3, 10, 2.) 


2. Succession to Duties. 
(1.) Hereditary Debts. 


On the other hand, the coemftronator or the father by adoption is not 
answerable for the debts of the person given in adoption or passing 77 
manum, except hereditary debts. For those, since the father by adoption 
or the coemplionator is now himself the deceased’s successor, and falls back 
into the position of heir, he is directly liable at law; while the person given 
in adoption, or passing z# manu, 15 frecd, because he or she ceases even to 
be the heir. (G. 3, 84.) 

(2.) Debts contracted by the person adopted, or woman 
married. 

But for the debts formerly owed by those persons on their own account, 
neither is the father by adoption nor the cocmpltonator liable; nor does the 
person given in adoption, or passing zz manum, remain bound, for the 
capitis deminutio sets them free. And yet against the latter a w/éd/s actu is 
given by undoing the capitis deminutio, If then they do not defend them- 
selves against this action, all the goods that would have been theirs if they 
had not placed themselves in subjection to another, the Privtor allows the 
creditors to sell. (G. 3, 84.) 

Sometimes, further, we hold by a fiction that our opponent has not under- 
gone capilis deminutio. If, for instance, a man or woman under obligation 
to us by contract, undergoes this’ change of status, a woman by coenptio, 
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a male by arrogatio, then by the jus czvile he or she ceases to be in our debt, 
and we are not allowed to bring a direct ¢”/entzo (statement of claim) that he 
(or she) ought to give. But that it may not be in the power of such a person 
to mar our rights, a wéz/’s actio against him or her has been brought in, 
undoing the capitis deminutio;,—an action, that is, in which there is a fiction 
that he or she has not undergone this change of status. (G. 4, 38.) 


By the jus civile arrogation extinguished the debts, excepting hereditary debts, of 
the arrogatus, This, however, was confined to contracts, and did not apply to delicts 
for which the arrogatus continued liable to be sued. (D. 4, 5, 2, 3.) It is not easy 
to understand either the rule or the exception of hereditary debts. But the Pretor 
granted a utilis actio against the arrogatus, thus reviving the extinguished debts ; and 
notwithstanding that the goods he possessed were now, in consequence of the arro- 
gation, the property of the arroyator, the creditors were allowed to seize them and 
satisfy themselves, From the next passage it appears that in Justinian’s time the 
action was against the arrugator, but his liability was limited to the goods he acquired 
from the arrogatus. 


On the other hand, for all debts due by the person given in adoption, the 
arrogatur is not strictly liable at law. But he will be sued on his son’s 
account ; or if he refuses to defend him, the creditors are allowed by our 
magistrates that have such authority, to take possession of the goods that 
the son would have had in usufruct as well as in ownership, if he had not 
placed himself in subjection to another, and to dispose of them in the way 
prescribed by statute. (J. 3, 10, 3.) 


W1.—Addictio Bonorum Libhertatia Causa, 

According to the Roman law, all bequests and testamentary 
dispositions fell to the ground if no one accepted the office of 
heir, An insolvent inheritance was very hkely to meet this 
fate, with the result that all the bequests of freedom became 
void. To prevent this, an arrangement was introduced by 
Marcus Aurelius, by which a person having no claim to the 
inheritance was assigned it in default of all heirs, in order that 
the gifts of freedom might be supported. The terms of the 
rescript are given by Justinian. 


A new case of succession has been added by a constitution of the late 
Emperor Marcus (Aurelius. For if slaves that have received freedom from 
their master in a will under which no one enters on the inhcritance, wish the 
goods to be adjudged to them in order to preserve their freedom, their 
prayer isheard. This is contained ina rescript of the late Emperor Marcus 
to Popilius Rufus, worded as follows :—“ If to Virginius Valens, who by his 
will gave, among other things, freedom to certain slaves, no successor in case 
of intestacy appears, and his goods, therefore, ought to be brought to sale, 
then the magistrate that looks after the matter shall, on application, carry 
out your wishes, so as to protect the freedom of those to whom freedom has 
been left directly, as well as of those to whom it has been left in the form of 
a trust. The goods must therefore be adjudged to you, on your giving 
security to the creditors for payment of the entire sum due to each. Those 
then to whom freedom has been directly‘given shall be free just as if the 
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inheritance had been entered on. Those again that the heir is asked to 
manumit shall obtain their freedom from you. If, however, you wish the 
goods to be adjudged to you only on this condition, that even slaves to 
whom freedom has been given directly shall become your freedmen, then to 
this wish of yours, if the persons whose status is in dispute consent, we grant 
our authority. Further, that the profit from this rescript of ours may not 
be brought to nought in another way by the /scus, that is, laying claim to 
the goods ; those, too, that attend to our affairs, are to know that to any 
advantage in money freedom is to be preferred: they must, therefore, 
gather in the goods in such a way as not to impair the freedom of those 
that could have gained their freedom if the inheritance had been entered on 
under the will.” (J. 3, 11, pr.—1.) 


e 
One of the slaves themselves might obtain the inheritance on 
the same terms. (C. 7, 2, 15, pr.) 


This rescript comes to the aid not only of the grants of freedom, but of the 
deceased. It saves their goods from being taken possession of by the credi- 
tors and sold ; for undoubtedly if in such a case the goods are adjudged, no 
forced sale (onorum venditio) follows, seeing that some one has appeared to 
defend the deceased, and that too, a fit person, who gives security ¢o the 
creditors for the entire amount. (J. 3, 11, 2.) 

In the first place, then, this rescript applies whenever grants of freedom 
are made by will. But what if a man dies intestate after making grants of 
freedom by codici//i, and the inheritance is not entered on by a successor in 
case of intestacy? The leniency shown by the constitution applies. Cer- 
tainly, too, no one can doubt that if the deceased made a will, and gave 
freedom by codc7//7, then the slaves can enjoy their freedom. (J. 3, 11, 3.) 

The constitution applies, as its very words show, when no one appears as 
a successor in case of intestacy. As long, therefore, as it is uncertain 
whether one will appear or not, the constitution will not come into force. 
But as soon as it is certain that no one appears, the constitution will apply. 
(J. 3) 11, 4.) 

If a man that can claim a full restoration of rights (rest/lutio in integrum) 
holds back from the inheritance, can the constitution come in despite this? 
We answer that the goods ought to be assigned. What, then, if, after they 
are assigned, in order to uphold the grants of freedom, the man is fully 
restored to his rights? Assuredly we shall not have to say that the freedom 
is to be recalled that the slaves have once enjoyed. (J. 3, 11, 5.) 

This constitution was brought in to uphold grants of freedom. If, then, 
there are none such, it never comes into force. What, then, if a master, 
while alive, or in the prospect of death, made grants of freedom, and with a 
view to avoid all question whether or not this was done to defraud creditors, 
the slaves wish the goods to be adjudged to them? is their prayer to be 
heard? It is better that they should be heard, although the words of the 
constitution fall short of this. (J. 3, 11, 6.) 

But as we clearly saw that many such branches of the subject were want- 
ing in this constitution, we passed a very full one, into which cases of many 
kinds have been gathered, so as to make the law on this kind of succes- 
sion very full, These cases anyone can learn by reading the constitution. 
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The person that obtains this addictio is regarded as heir. He is entitled to all 
the property of the deceased, and can bring all actions that could be brought by the 
deceased. (D. 40, 5, 4, 21.) The creditors, whom he is bound to pay in full, unless 
they have agreed to accept a composition (C. 7, 2, 15, 1), may sue him on his promise 
(D. 40, 5, 4, 22), or, which was more generally the case, as if he were their own 
debtor, by utiles actiones. (D. 40, 5, 3.) 

The security required was the simple promise of the person to whom the inherit- 
ance was assigned, or sureties, or pledges. (D. 40, 5, 4, 8.) If sureties were given, 
one of the creditors was selected by the judge, to whom the sureties should give their 
promise. (D. 40, 5, 4, 9.) 

In case of competition among several persons to obtain the inheritance, they that 
applied simultaneously were all chosen ; but if one was prior, he was preferred, sub- 
ject to his giving the required gecurity. (C. 7, 2,15, 4.) If, after one has been ap- 
pointed, another offers to give ecigs to all the slaves, if the firat applicant professed 
his ability to manumit only some, then he is preferred ; but no applicant is admitted 
after a year. (C. 7, 2, 15, 5.) 

Justinian provides for another contingency, which one would have thought could 
scarcely occur. Suppose some of the slaves object to manumission, are their wishes 
to be respected, so as to prevent the others attaining their freedum? It seems that the 
burden of patronage was so irksome, that it was sometimes better to be the slave of 
one man rather than to be the freedman of another. Justinian decided that the re- 
fusal of some slaves should affect themselves only, and that the others who desired 
freedom should be allowed to enjoy it. (C. 7, 2, 15, 2.) 


INHERITANCE 
(HEREDITAS: BONORUM POSSESSIO.) 


DEFINITION. 


The universal successor of a deceased person is a 
and what he succeeds to is called hereditas: The heir steps 
into the shoes of the deceased, enjoying his rights, and bur- 
dened with his responsibilities. (D. 50, 17, 59.) The terms 
hereditas, heres, are employed (D. 5, 8, 3; D. 50, 16, 130) when 
the universal successor succeeded in virtue of his rights under 
the gua ctrile; when, however, he obtained his position in virtue 
of the intervention of the Preetor, he was called bonorum 
possessor (1). 50, 17, 117), and what he succeeded to was called 
bona. (D. 50, 16, 208.) But by whichever title a person be- 
came universal successor, his rights and duties were the same, 








1 Hereditas nthil aliud est quam suceessio in universum jus quod defunctus habutt. 


(D. 50, 17, 62.) Hereditas is nothing else than the succession to the whole legal 
position the deceased held. 
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and the difference in name, when it occurs, indicates merely 
whether the title is Preetorian or derived from the jus civile. 
(D. 37, 1,2; D. 37,1, 8,2.) (See postea Intestate Succession, 
Second Period.) 


An inheritance (hereditas, bona) did not necessarily consist of corporeal property ; 
there need not be a single article ; what the heir took was the totality of rights and 
duties possessed by the deceased at the time of his death. (D. 87,1, 8,1; D. 5,3 
50, pr.) 

For convenience, both the “heres” and “‘bonorum possessor” will be called 
“heir ;” and “ hereditas” and “ bona” ‘‘inheritance.” 

e 


Second—RIGHTS AND DUTIES OF THE HEIR. 


In the Hindoo law, which presents many points of re- 
semblance to the early Roman law, “inheritance” is inextric- 
ably mixed up with religious theories and observances. The 
heir is the person whose duty it is to perform the sacred rites 
to the deceased, and the person whose duty it is to do so is 
heir. There is plausible ground for the theory that connects 
this system of law with ancestral worship. An opinion has 
been widely spread among races of low culture, that every- 
thing in nature has a double or shadow of itself; that the 
warrior has a spirit, and so likewise his dog, and his wives, and 
slaves, and his weapons of war, and implements of domestic 
comfort. If he dies, his spirit goes about disconsolate, unless it 
is provided with ghostly food, and surrounded by ghostly 
attendants. In this way is explained the ongin of sacrifices of 
food, weapons of war, trusted slaves and wives, on the death of 
important persons. The destruction of these was the means of 
setting their shadows or ghosts free, and thus enabling them to 
reunite with the ghost of their departed master. At all events, 
there can be little doubt that the rites performed by the heir 
were supposed to be in some way or other essential to the com- 
fort of the deceased. The property that the heir obtained was 
necessary to enable him to perform the sacrifices required for 
the comfort of his ancester’s soul. 

Where such a state of belicf prevailed, the anxicty was 
naturally great to have an heir. The man for whom no rites 
were performed was a miserable outcast in the ghostly world, 
wandering about naked and disconsolate. To avert this 
calamity, men naturally desired to leave children behind them, 
who, and whose children and more remote descendants, should 
keep alive the fire on the family altar, and present the offerings 
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80 necessary to the happiness of their ancestor. Moreover, 
there was another side to the picture. The dead had need of 
the living, but so also the living had need of the dead. The 
spirits of the departed were not mere empty voices; they 
retained power to injure, and could blast those that neglected 
to pay them their dues. ‘Thus was the family tied together, 
the old generations with the new, in a bond of reciprocal 
services. Nor, if an ancestor were neglected, had his family 
alone to rne the impiety, for bis malignant influence might be 
exerted against the State, if it suffer ed the family to do wrong. 
Hience the perpetuation of the family and its sacred rites was a 
matter of national importance. 

This theory would enable us to understand some of the most 
singular and apparently arbitrary points of the early Roman 
law of inheritance. But the characteristic of Roman law, as 
it has come down to us, is, that it is emphatically, as contradis- 
tinguished from Hindoo law, a purely secular system. If it 
ever was steeped as deeply in religion as the Hindoo law, it 
had at an early date relegated the religious element to the 
domain of moral duties, or to the care of the Pontifex Maximus. 
Still there are traces in the authoritics of an extinct, but once 
vital, sacerdotal element. As a general rule, no person could 
acquire by weucapio unless he were a Lona fide possessor ; but to 
this “imheritance ~ formed an exception. <A thief could acquire 
the ownership of an inheritance after possession for a single 
year. Gaius explains that the reason for this strange sanction 
of lawlessness was the great desire of the ancients to have 
vacant inheritances filled up, in order that there might be some 
one to perform the sacred rites, which were specially called for 
at the time of death. (G. 2, 55.) 


On the other hand, again, one is sometimes allowed to take possession of 
what is another's, and to acquire it by use; and yet it is held there is no 
theft, as in the case of things belonging to an inheritance of which the 
(necessary) heir has not yet obtained possession ; for it is held that if there 
be a necessary heir there can be no usucapio pro hercde. (G. 3, 201.) 


“cero carries us further back. He says (De Leg. i. 19 
47-49) that he has often heard the son of Publius Scaevola 
repeat from his father that no man could be a good Pontifex 
Maximus who did not know the jus civile, Cicero, in showing 
the limits of this proposition, refers to the jurisdiction con- 
cerning the sacred rites (sacra) to be performed on one’s decease. 
The maxim of the XII Tables setting up as an object the per- 
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petuation of the family worship (perpetua sacra sunto), was 
apphed by the Pontifex. It was his duty to see that the 
religious observances were duly performed. That burden fell 
upon the heir in the first instance. But this was merely a duty 
to be executed after his accession, under the supervision of the 
Pontifex Maximus; it had nothing to do with his title as heir, 
and did not influence his appointment. Still the connection is 
one that deserves to be remembered. 

In considering the duties of the heir, an important line is to 
be drawn between his position before and after Justinian. The 
legislation of Justinian forms the transitioh between the ancient 
heir and the modern executors or administrators. 


A. RicuTs oF THE HErr. 


Generally, the heir succeeded to all the rights (whether jus 
in rem or jus in personam) of the deceased, (D. 29, 2, 87; D. 5, 
3,18, 2; D. 5, 3, 19, pr.) The exceptions have been alreedy 
noticed in detail. 


B. DUTIES OF THE HEIR PRIOR TO JUSTINIAN. 


The duties of the heir fall into two classes; (1) those imposed upon him as a 
universal successor (in unirersum jus) of the deceased 3; and (2) those imposed on 
him by the deceased, either in a will, or, in later times, in codici/li, There were 
iuiportant differences between wills and cudici/?i, but it will be convenient at present 
to disregard these, and to speak of all creditors, whether under a will or coddicili, 


ax legatees. 

I. Duties of the Heir to the Creditors of the 

We have alrendy seen in detail for what debts of the 
deceased the heir was liable. The chicf exception was in the 
case of penal actions, (D. 35, 2, 32, pr.) (Pp. 55, 327, 331) 

THE HEIR WAS BOUND TO PAY ALL THE DEBTS OF THE 
DECEASED, EVEN IF HE OBTAINED NO PROPERTY FROM HIM 


WHATEVER. (D. 37, 1, 3, pr.) 
This was one of the obligations that were said to arise quasi 


ex contractt. 


The rule of law is the same in the case of an heir that has come under 
an obligation to his co-heir ina proceeding /amzliae erciscundac on those 
grounds. (J. 3, 27, 4.) 

The heir, too, is understood to be under an obligation on account of the 
legacies, but not properly by contract ; for the legatee cannot properly be 
said to have carried on any business affairs either with the heir or with the 
deceased. But because the heir is not bound ex ma/eficio, he is understood 
to owe the legacy by a quasi-contract. (J. 3, 27, 5.) 
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ConFrusio.—When a creditor became heir to his debtor, or 
a debtor to his creditor, the two opposite characters of debtor 
and creditor were united in the same person, and the obli- 
gation was necessarily extinguished. A person cannot be 
debtor to himself or creditor to himself. In this way an obli- 
gation might be put an end to, and accordingly confusio is 
generally enumerated as a mode of extinguishing obligations. 
It will be seen presently that, owing to the introduction of 
inventories by Justinian, confusto as a divestitive fact prac- 
tically ceased to exist. 

SEPARATIO BONORUM.—In order to understand the Roman 
law of inheritance, it is necessary never for one moment to lose 
sight of the fact, that until the introduction of inventories by 
Justinian, from the very earliest times, THE HEIR WAS BOUND 
TO PAY ALL THE DEBTS OF THE DECEASED, EVEN IF HE OBTAINED 
NO PROPERTY FROM HIM WHATEVER. (D. 37, 1, 3, pr.) If the 
debts exceeded the value of the property left to the heir— 
in other words, if the deceased died insolvent—the inheritance 
was said to be damnosa. In a few instances, however, even 
prior to Justinian, the Preetor allowed the estates of the heir 
and the deceased to be treated as separate. This was called 
the separatio bonorum. (D. 42, 6, 1, pr.) 

1. When the inhentance is solvent, and the heir insolvent, 
the creditors of the deceased on petition will obtain a separa- 
tion of the property of the deceased from that of the heir, so 
that the creditors of the heir cannot recover any of the pro- 
perty inherited from the deceased until the creditors of the 
deceased are paid in full. (D. 42, 6, 1, 1.) 

The creditors that obtain a separatio are paid in full out of 
the effects of the deceased, even in preference to those to 
whom the heir haus pledged property belonging to the deceased. 
(D. 42, 6,1, 3.) But if they have once elected to separate the 
goods of the deceased, they cannot, if there is a deficiency, 
claim the balance of their debts from the heir. (D. 42, 6, 5.) 
They may, however, if they prove unavoidable ignorance, have 
the separatio rescinded. (D. 42, 6, 1, 17.) 

When the inheritance is insolvent, and the heir solvent, but 
the two together are insolvent, the creditors of the heir cannot 
have a separation. A debtor by contracting new debts can 
always diminish the property divisible among creditors, and a 
debtor who to disappoint his creditors accepts a burdened in- 
heritance, dues no more. (D. 42, 6, 1, 2; D. 42, 6, 1, 5.) 
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Suppose, again, the inheritance is solvent, the heir is insoly- 
ent and dies, or, if not insolvent, leaves enough to pay his 
creditors, but not his legatees. Can the legatees of the first 
inheritance demand a separation? As against the creditors of 
the first inheritance they cannot, but after these are satisfied in 
full, they may, apparently, proceed against the creditors of the 
heir (D. 42, 6, 6, pr.), and at all events against his legatees. 
(C. 7, 72, 1.) 

A boy (Gaius) under the age of puberty is heir to his father (Titius), and dies 
before reaching puberty. Maevius is the heir substituted for him in this event. 
Maevius is insolvent. The creditors of Titius, and even of Gaius, can claim a 
separation against the creditors of Maevius. (D. 42, 6, 1, 7.) 

Sempronius makes Attius his heir; Attius makes Julius his heir; Julius makes 
Maevius his heir. Maevius becomes heir to Julius, and is insolvent. The creditors 
of Attius and Julius can claim a separation as against the creditors of Maevius. 
Suppose Attius were insolvent, the creditors of Julius cannot claim a separation as 
against the creditors of Attius. (D. 42, 6, 1, 8.) 

2. When the heir of an insolvent inheritance is a slave who 
obtains his freedom and the inheritance from the deceased, he 
may obtain a separation of the property that he acquires after 
the testator’s decease, and he is allowed also to claim as a 
creditor on the estate of the deceased, if any sums were due to 
him by his master (of course only as naturalia debita). (D. 42, 
6, 1, 18.) 

Il. Duties of the Heir to Legatees, 

THE HEIR IS BOUND TO PAY ALL LEGACIES AND /fidetcommissa 
SO FAR AS THE PROPERTY THAT DESCENDS TO HIM GUES, BUT NOT 
FURTHER. 


In the old times a man might lawfully spend his whole patrimony in 
legacies and grants of freedom, and leave nothing to the hcir except an 
empty name. This scemed to be allowed by the statute of the XII Tables, 
which provided that the directions of a testator as to his property should be 
held binding, in these words :—‘‘ As the legacies of what is his arc, 30 let 
the law be (uf legassit suae ret, tta zus esto).” The result of this authorisa- 
tion was that the heirs named in the will held back from the inheritance ; 
and so many men died intestate. (G. 2, 224.) 

If the heir named did not accept the inheritance, the will 
was void, the legacies and bequests of freedom fell to the ground, 
and the wishes of the testator were entirely frustrated. It 
was thus even more for the sake of the testator than of the heir 
that a series of enactments was passed, having for their object 
to ensure a substantial interest in the property to the heirs, and 
thus to induce them to enter and give effect to the testator’s 
dispositions. : 
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1. Ler Furia (B.0. 183). 


The lex Furia, therefore, was passed, by which no one, with certain 
exceptions, was allowed to take more than a thousand asses as legacies or 
gifts in prospect of death. But this statute, too, failed to effect what it 
wished. A man, for instance, that had a patrimony of five thousand asses, 
could bequeath one thousand to each of five persons, and so spend the whole 
of the patrimony. (G. 2, 225.) 


Ulpian cites this as an instance of a lex minus quam perfecta, because it imposed a 
penalty of fourfold the excess beyond 1000 asses taken by any one legatee, but did not 
declare the legacy invalid beyond that amount. (Ulp. Frag. pr. 2.) Cognati manu- 
missoris (see pustca, Intestate Succession) were excepted from the limit of 1000 asses. 
(Ulp. Frag. 28, 7.) 

A lex perfecta prohibits something, and declares it void, if it is done. It is imper- 
fecta if it forbids something, but imposes no penalty, nor declares the thing, if done, 
to be void, of which class Ulpian quotes the lex Cincia as an instance. (Ulp. Frag. 
pr. 1.) The lex Falcidia was perfecta, and invalidated all legatees to the extent to 
which they deprived the heir of his Falcidia Quarta, 


2. Lex Voconia.—According to Theophilus, this was a plebis- 
citum carried by Quintus Voconius Saxa, Tribune of the Plebs, 
ut the suggestion of the elder Cato. Supposed date, B.c. 169. 


The lex Voconia was therefore passed at a later time, which provided that 
no one could lawfully take more, as legacies or gifts in prospect of .death, 
than the heirs took. Under this statute, plainly, in any case the heirs would 
have something. But yet a little defect sprang up; for by dividing his 
patrimony among many legatces, the testator could leave so little to the heir 
that it was not for the heirs advantave to undertake, for the sake of this 
gain, the burden of the whole inberitance. (G. 2, 226.) 


The lex Voconta contained two other provisions, (1) A woman could not be insti- 
tuted heir to any man whose fortune was registered at the census as 100,000 asses or 
upwarda, (Cic. IL. Verr. i, 41, 42, § 107-108.) (2) Women might be lezatees for 
more than 1000 asses allowed by the dex Furia, provided the amout did nut exceed 
one-half the testator’s estate. (Quint. Declam. 246.) 


3. Ler Faleidia, carried by Publius Falcidius, Tribune of the 
Plebs, under Augustus, B.c. 40, 


The fea Falcidta therefore was passed, which provided that no one mizht 
lawfully bequeath more than three-fourths of his property. Necessarily, then, 
the heir would have one-fourth of the inheritance. This is the law now in 
use. (G. 2, 227.) In grants of freedom too, excessive licence was restrained 
by the /ex Fujfia Caninia, as we related in the first book of these Commen- 
taries. (G. 2, 228.) (See p. 182.) 


The terms of the lex Falctdia were :—“ Quicunque civis Romanus post hanc Legem 
rogatam, is quantam cuique civi Romano pecuniam jure publico dare, legare volet, jus 
potestasque esto ; dui ita detur legatum, ve minus quam partem quartam hereditatis, 
eo testamento heredes capiant. Eis, quibus quid ita datum, legatumve erit, eam 
pecuniam sine fraude sua capere liveto. Isque heres, qui eam pecuniam dare jussus 
daunatus erit, eau pecunian debeto dare, quam damnatus est.” (D. 35, 2, 1, pr.) 
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We have still to look narrowly at the /ex Falcidia, the latest placing a 
limit on legacies. In old times, indeed, by the statute of the XII Tables, 
the power of leaving legacies was unrestrained, so that a man might lawfully 
spend his whole patrimony in legacies, since that statute had this provision, 
“ As the legacies of what is his are, so let the law be.” But it seemed best 
to narrow this licence in leaving legacies. Such provisions were made in 
the interest of the testators themselves, for often men died intestate because 
the heirs named in the will refused to enter on inheritances from which they 
would have no gain, or a very trifling gain. To remedy this, then, both the 
lex Furta and the dex Voconia were passed; but neither of these seemed 
able to accomplish its aim. Last of all, therefore, the dex Falcidia was 
passed, which provides that no one can lawfully leave more than three- 
fourths of all his goods in legacies. Thus whethergne heir or several heirs 
be appointed, he or they must have left them one-fourth part. (J. 2, 22, pr.) 


Exceptions. — The statute did not apply in the following 
cases :— 


1. To the will of a soldier made while on service, but it did apply to the will of a 
veteran. (D. 35, 2, 40, pr.) 

While yet a civilian, a man makes a will. Afterwards, when a soldier on service, 
he adds codicilli. The Falcidian law does not apply to the property disposed ofeby 
the codicilli, but it does to the property disposed of by the will. (1). 35, 2, 96.) 

A soldier on service makes a will, and after leaving the service, codicilli. The 
Falcidian law applies to the codicilli, but not to the will; in other words, the heir 
will retain one-fourth of the property disposed of by the codicilli, but not necessarily 
any of that dealt with by the will. (1. 24, 1, 17, 4.) 

2. To a legacy of a debt to a creditor. If, however, more is left to the creditor 
than the testator really owes him, the excess, but the excess alone is liable to be 
reduced for the Faleidian fourth (Faleidia quarta). (D. 35, 2, 14,13 D. 35, 2, 5.) 

3. If aslave is bequeathed on trust to be manumitted, and nothing is left to the 
legatee out of which the fourth could be paid, the lee Faleidia does not apply (D. 35, 
2, 33, pr.) ; but if any other property is given to the legatee, his legacy is regarded as 
including the value of the slave, for the purpose of the Falcidian fourth, (1). 35, 
2, 35.) 

4, When Justinian introduced Inventories, the heir lost his right to the Fuledia 
quarta if he failed to make a proper inventory ; and Justinian also allowed the 
testator, if he chose, to refuse the fourth to his heir. (P. 756.) Lf the heir paid the 
legatees in full, he could not reclaim the fourth. (C. 6, 50, 19.) 

5. When an heir entered under the S.C. Trebellianwin by compulsion, at th: risk 
of the fidctcommissarius, he was not allowed the quarta, 

With these erceptions, the Falcidian law applied to every sort of valuable right, 
and avainst every kind of legacy or gift mort cuusa. (Paul, Sent. 3, 8,1; C. 6, 50, 
5; D, 36,.2,.1, 4.) 

The mode of valuation.—As tlic Falcidian law required a clear 
fourth of the inheritance to be reserved for the heir, four 
points required to be settled :—(1) What was a clear fourth? 
(2) How was the property valued? (3) How were the legacies 
valued? and (4) At what moment was the valuation taken 
from ? 

1. What was a clear fourth,? 
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In taking an account of the property, as required by the lex Falcidia, all 
debts are first deducted, and also the funeral expenses, and the prices of the 
slaves that are manumitted. Next, as regards the remainder, the account is 
so handled as that under it a fourth part shall remain with the heirs, and 
three-fourths be divided among the legatees, each receiving a proportionate 
part, according to the legacy left him. Suppose, for instance, that 400 auret 
were left in legacies, and that the whole patrimony from which the legacies 
ought to be drawn amounts only to 400 aure1, then a fourth must be sub- 
tracted from the share of each legatee. Suppose, again, that 350 aurez were 
left in legacies, then an eighth ought to be subtracted. Lastly, suppose the 
testator left 500 avrez in legacies, then to start with a fifth, and next a fourth 
ought to be subtracted; for we must first subtract all that is in excess of 
the goods, and next, that part of the goods that ought to remain with the 
heir. (J. 2, 22, 3.) 


The deductions emhrace—(1.) Funeral expenses (D. 35, 2, 6), but not the expense 
of a tombstone. (D. 35, 2, 1, 19.) 

(2.) Debts due by deceased, including what the deceased owed the heir. (D. 35, 2, 
87, 2.) 

An insolvent testator has made legacies. The heir compounds with the creditors, 
by which he gets something for himself. The legatees cannot claim any portion of 
this surplus, because the heir has got it not gua heir, but in virtue of the composition. 
(D. 35, 2, 3, 1.) 

The testator Titius along with Gaius is jointly bound for 10 auret. How much 
of this is to be debited to Titius? If Titius and Guius are partners, then the share of 
vach is certain ; but if not, you must wait the event, for Gaius may be able to pay 
nothing or he may pay all. (D. 35, 2, 62, pr.) 

(3.) The value of slaves manumitted at once or at a certain future day is not 
reckoned, but if the manumission depends on a future and uncertain event, the value 
is taken in the same way as that of other conditional obligations, according to the 
rules tu be presently explained. (D. 35, 2, 36, 2; D. 35, 2, 37, pr.) 

(4.) Legacies for permanent additions tu temples or churches (dona deorum). (Paul, 
Sent. 4, 3,3; Nov. 131, 12.) 

(5.) The expenses of realising the estate. (D. 35, 2, 72.) 


2. The property must be valued at its actual and present 
worth (D. 35, 2, 42; D. 35, 2, 62, 1), and could not be taken at 
any arbitrary figure named by the testator. (D. 35, 2, 15, 8.) 
lhe standard of value was what the thing would fetch in 
the market, not what a person who had a special liking for it 
might give. (D. 35, 2, 63, pr.) If the heir sells at a figure 
above or below the true market value, it is the latter, and not 
the price he gets, that is taken into account. (D. 35, 2, 3, pr.) 

Conditional obligations were the most difficult to appraise. 
One method was to fix the value at what the conditional 
obligation would fetch if sold simply as a chance. But the 
better way was to treat it either as unconditional or as having 
failed. If the promise was taken as unconditional, its value 
was added to the inheritance, and the heir stipulated with the 
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legatee for the return of a proportion, if afterwards it turned 
out that the condition failed, and that nothing was due. If 
the promise was taken as having failed, the heir by stipula- 
tion promised to pay the legatee his due proportion, if after- 
wards the conditions were fulfilled and the muney was paid. 
(D. 35, 2, 73, 1.) 

3. Valuation of the legacies. 

In order to estimate how much was due to the heir, it was 
essential to arrive at the amount or value of the legacy. Ina 
few cases this presented some dilficulty. 


(1.) A testator bequeathes land belonging to another. The heir buys it at an 
excessive price. For the purpose of the Falcidian fourth, he cannot value the legacy 
at the price he paid, but only at a fair price. (1). 35, 2, 61.) 

(2.) In a suit for a legacy, the oath of the legatee as to its value is made. Not 
that which is penal, but the real value is-reckoned for the Falcidian fourth, (D. 36, 
2, 60, 1.) 

(3.) In conditional legacies, the mode approved by Paul was mutual guarantees, and 
not the price that the conditional lezacy might fetch if sold. This has been explained 
in reference to the valuation of conditional obligations forming part of the inheritadce. 
(D. 35, 2, 45, 1.) 

(4.) Legacy from a future day (ex die relictum), A deduction is made in respect 
of the advantices enjoyed before the time arrives from the use of the thing by the 
heir. (D. 35, 2, 73, 4.) 

(5.) A perpetual annuity. The value is the principal that, with interest at 4 per 
cent., would yield the annual sum. (1). 35, 2, 3, 2.) 

(6.) Annuity for life. ASmilius Macer gives the following table for the valuation 
of life annuities. The rule was to multiply the annual allowance by the probable 
number of veurs that the annuitant would live, and the quotient is the value of the 
legacy. (VD. J5, 2, 68, pr.) 


ANNUITY TABLE OF ZEMILIUS MACER 
From 0 to 20 years the duration of life is taken at 30 years. 


gr 20S 20 ” “a 2° 4 

» 209 ,, 30 46 i 2: 9s 

99 30 ? 35 t Ed ” ge 99 

” 30 ” 40 ” ” 20 ” 

» 40,, 50 (09 less the actual age of annuitant), 

» 50,, 55 years the duration of life is taken at 9 years. 

” OO 4, GU ” ” 7 9 

» 60 onwards, $s “a O -s 
Levacy tu Municipality the time allowed is A 380 4, 


4. Time of the Valuation. 


The amount of the patrimony to which an account under the lex Falcidia 
applies, is the amount when the testator died. If, therefore, he had, for 
instance, a patrimony of 100 awrez, and left in legacies too avrez, the legatecs 
profit nothing by the fuct that before the inheritance is entered on so great 
an addition has been made to it by means of the slaves, or by the birth 
of children to the female slaves belonging to the inheritance, or by the in- 
crease of the cattle, that after spencing 100 aurei in paying the legacies, the 
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heir will have a fourth of the inheritance ; but it is necessary none the less to 
subtract one-fourth from the legacies. If, on the contrary, he left seventy- 
five aurez in legacies, and before the inheritance is entered on the goods are 
lessened, by fire, it may be, or by shipwrecks, or by the death of slaves, so 
that the substance that is left is not more than seventy-five azrez, or perhaps 
even less, still the legacies are due entire. But this brings no loss on the heir, 
for he is free not to enter on the inheritance. The legatees then must in con- 
sequence agree with the hcir for some part; since otherwise the will may 
be abandoned and they obtain nothing. (J. 2, 22, 2.) 

The usual course was to appvint an arbiter to value the property. This valuation 
might be had at the instance of the smallest legatee, but it did not bind the rest. 
Usually, however, the heir gave notice to the legatees to uppear before the arbiter, and 
generally al-o to the creditoré to prove their debts. If the heir offers what appears to 
be the clear balance, the legatces must promise by stipulation to return any excess 
that they may eventually be shown to have received. (D. 35, 3, 1, 6.) It was entirely 
for the arbiter to determine what aecounts he would require to be produced, and 
generally what proof he might deem necessary or sufficient. (D. 35, 2, 95, 2.) 


c. DUTIES OF THE HEIR AFTER THE INTRODUCTION OF INVEN- 
TORIES. 

The liability of the heir to pay all the debts of his ancestor, 
even when nothing was left to enable him to do it, was not an 
essential constituent of universal succession. In arrogatio, for 
example, the new paterfaniliax, although a universal successor, 
was not by the civil law responsible for any debts of the person 
arrogated, and even under the Praetor’s edict was never obliged 
to pay more than he acquired through the son. 

But this ability was an essential part of the law of inherit- 
ance from the earliest period. The principle, indeed, was never 
touched until the changes introduced by Justinian. 

We must know, however, that the late Emperor Hadrian allowed a man, 
although over five-and-twenty, to renounce an inheritance on which he had 
actually entered, because a huge debt came to light, that at the time he entered 
was unknown, This the late Empcror Hadrian granted as a special favour 
toone The late Emperor Gordian, however, afterwards extended this to all 
soldiers, but to them only. But our poodness has vranted this favour to all 
the subjects of our empire alike, and has written a constitution at once 
perfectly fair and noble. If its tenor be observed, men may lawfully enter 
on an inheritance, and yet be liable only to the value of the goods as they 
actually turn out. In such a case, then, they need not call in the aid of 
deliberation, unless they neglect to observe our constitution, and think they 
must deliberate, and so prefer to take on their shoulders the ancient burden 
ofentry. (J. 2, 19, 6.) 


The principle upon which Hadrian and Gordian proceeded 
was to rescind the acceptance of the inheritance and relieve the 
heir from his position altogether. Justinian made a far deeper 
change. He conceived the plan ut retaining the heir, by depart- 
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ing from the ancient rule that the heir was answerable for all the 
debts of the deceased. This was to break up an association of 
ideas riveted by the practice of more thana thousand years. The 
ideas of an heir and of unlimited liability were indissolubly asso- 
ciated for ages. It was a bold and successful stroke to convert 
the heir into a mere official, designated by the deceased for the 
purpose of winding up his affairs and distributing his property. 
The heir was now a mere executor, with the privilege of being 
residuary legatee, and, if the testator did not forbid it, of 
retaining the Falcidian fourth. 

Justinian makes two classes of heirs,ethose that do not, 
and those that do, make an inventory. Those that do not 
make an inventory are in a worse position than the heir by the 
old law. They are liable for all the debts of the deceased (C. 
6, 30, 22, 1), and are heirs, in the old scnse, to all intents and 
purposes. (C. 6, 30, 22,12.) And not only so, but they are 
deprived of the Falcidian fourth (Nov. 1, 2,1), and they myst 
pay all the legacies, even if the effects of the deceased should 
be insufficient for the purpose. (Nov. 1, 2, 2.) Practically, 
therefore, if there was any doubt as to the solvency of the 
inheritance, the heir was compelled to muke au inventory. 
(C. 6, 30, 22,1.) 

I. Duties of Heir that has made an Inventory to Creditors of 
Deceased. 

In the first place, the legal personality of the heir and of 
the deceased was no longer regarded as one. The doctrine 
of confusio was an inevitable corollary from the old coucep- 
tion of heirship. But it was a significant part of the 
change made by Justinian, that the claims of the heir against 
the deceased, and of the deceased aguinst Iiin, were now 
put in the same position as if the heir were entirely uncon- 
nected with the succession. The heir ranks as a creditor on 
the estate of the deceased. 

Under Justinian’s reforms a question arises that could not 
occur under the old law—the question of priority of payment 
among creditors. Under the old law, each creditor was entitled 
to payment in full from the heir ; but when an inventory was 
made, it became important to determine in what order the 
creditors should be paid if the inheritance was insel vent. 

Order of Priority. 

(1.) Funeral expenses. 

(2.) Cost of registering the will. : 
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(8.) Cost of inventory, and generally other necessary expenses incidental to winding | 


the affairs of the deceased. (C. 6, 30, 22, 9.) 
ri ) The heir may pay those whose claims are before him, and if nothing remai 


he is not bound in respect of any creditors subsequently turning up. (C. 6, 30, 


22,4.) tes a 
(5.) Among those whose claims are before him, creditors secured by mortgage, 


and those having priority by law, come before unprivileged creditors. (C. 6, 30, 
22, 9.) 


If any creditors are unsatisfied, their only recourse, if they are prior mortgagees, is 
to compe! sulsequent mortgagees to buy them off, or to give up the property mortgaged. 


(C. 6, 30, 22, 6.) 
Again, if legatees have been paid, any creditor may compel them to discharge 


their claim to the extent of their legacies (C. 6,30, 22, 5); but creditors have no claim 
on the heir (C. 6, 30, 22, 7), Sr on any purchaser from the heir of property sold to 


discharge debts and legacies. (C. 6, 30, 22, 8.) 
The heir was not bound to pay any debt until the time allowed for making the 


inventory had expired. (C. 6, 30, 22, 11.) 


When the heir lives near the property, the inventory must 
be begun within thirty days, and finished within ninety days 
fram the time the heir learns that the will has been opened, or 
that he is heir abintestato. (C. 6,30, 22, 2.) If the heir lives at 
a distance from the place where the property, or the greater 
portion of it is, a year is allowed for the completion of the inven- 
tory, reckoning from the death of the deceased, not from the 
time the heir learns his position, In this case, the signature 
to the inventory may be made by agents on the spot. (C. 6, 
30, 22, 3.) 

The inventory consisted of an enumeration of all the deceased 
possessed at the time of dis death, and must contain an attes- 
tation by the heir—(1) that it is accurate and complete; and 
(2) that he has not misused and will not misuse any of the 
property in his custody. (C. 6, 80, 22, 2. 

The inventory must be in writing, signed by the heir ; or, 
if the heir cannot write, a special notary must sign it at his 
request in the presence of witnesses who know him, and he 
must mark it with the sien of the cross. (CL 6, 30, 22, 2) 

Il. Dutics of Heir that has made an Turentory to Legutees, 

The heir is bound to pay the legatees only in so far as the 
effects go; but Justinian altered his rights with regard to the 
Faleidian fourth in two important particulars. 

1, The heir was not entitled to the fourth, if the testator 
declared he should not have it. (Nov. 1, 2, 2. 

2. If the testator did not refuse the fourth, still the heir 
was not entitled to it, unless he made an inventory with certain 
udditivnal formulities. The heie must invite the legatees to 
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appear, if they live in the same city, or their agents, if they 
are persons that, from their rank, age, or other reason, are 
entitled to the privilege of being represented by an agent. If 
they do not accept the invitation, then three witnesses (at 
least) belonging to the city must be present, trustworthy, sub- 
stantial men of the highest respectability. An inventory is 
to be made in their presence, and with their testimony 


that everything is entered the heir may rest content. (Nov. 
1, 2, 1.) 


JOINT-HEIRS. 


Either one man or more, to any number whatever that one wishes, may 
lawfully be made heirs. (J. 2, 14, 4.) 


RIGHTS AND DUTIES. 


e 

I. Rights and Duties as between the Joint-IHeirs themselves. 

(1.) Rights to the effects of deceased (res heredituriae), 

Each joint-heir is joint-owner of every article of property 
derived from the deceased. But each can dispose of his share 
without the consent of the others, and the purchaser becomes a 
joint-owner with them. (C.38,.37,3.) 0 Mach heir is entitled to 
partition, so that he may have the individual ownership of a 
part of the property according to lus share. (D. 10, 2, 54; Dz 
10,2,1, pr.) This was given by an old action mentioned in the 
XI Vables. judietum pamiliae ercisenndae, 

In regard to the property inherited, Joint-lheirs are thus joimt- 
owners, und Hable to the obligations of Jomnt-owners. (1D. 10,2, 
22, pr.) The rules then appucable to jouint-ownership are valid 
in regard to joint-heirs. (1.10, 2,56; D. 10,3, 4,3; D.10, 2, 16, 6.) 

(2.) Jus acerescendi, Tf one of several persons nominated heir 
for any reason does not become heir, his share is divided among 
such as become heirs, in proportion to their respective shires. 

Where there are several statutory heirs, and some pass the inheritance 
by, or are hindered by ceath, or some other Cause, from entering upon it, 
then their share accrues to the rest that have entered; and aldough those 
that have entered mas have died befure such accrual, yet their share belongs 
to their heirs. (J. 3. 4 4) 


A testator leaves two-thirds of his inheritance to a son that may be born after the 
will is made, and one-third to a daughter that may be born after the wall is made. 
A son only is born. He is sole heir to the whole property, (D. 25, 2, 25, 4.) 


The lex Julia et Lyra Poppaea introduced a very inportant 
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alteration in the jus accrescendi, The lex Julia provided that if 
the heir named in the will survived the testator, but died 
before the will was opened, or if he died in the lifetime of the 
testator, his share should be caduca, and become the property 
of the Exchequer (/‘scus). ‘This applied against all joint-heirg, 
unless they were descendants or ancestors of the deceased 
within the third degree. The old law was, however, left 
standing, when the nomination of the heir was void ab initio, 


or the heir nominated never was born. 

A peculiarity of the jus acerescendi is, that it operates without 
the consent and even against the wish of the heir whose share 
is increased by it If a person once becomes heir, he cannot 
prevent his share being increased. (D. 29, 2, 53, 1). 


A. and B. are made joint heirs for one-half, and C. is made heir of the other half. 
A. dies, His share accrues solely to B., who now gets one-half. (D. 28, 5, 20, 2.) 

Let Titius be heir. Let Gaius and Maevius be heirs in equal parts. Gaius and 
Matvius are not conjuint heirs of one-half; they are taken togcther rather for speed 
in writing that to indicate that they jointly divide the inheritance with Titius, 
Therefore, if Gaius or Maevius dies, his share is equally divided between the survivors, 
(D. 24, 5, 66.) 

A. is named heir for one fourth, B. for one-fourth, and C. for one-half. A. dies with- 
out being heir, Suppose A.’s share is worth 60 aurei, then C. gets forty auret and B, 
twenty. (1). 28, 5, 59, 3.) 

Maevius, Titius, and Seius are joint-heirs equally to Attius.  Titius alone cnters on 
the inheritance of Attius, and dies leaving Seius his heir. What share does Seiu 
acquire in the inheritance of Attiuy? As heir of Titius, he at once gets his share, 
Which is one-third ; if he refuses to enter on the inheritance of Attius, his share is 
divided equally between Macvius and ‘Titius, so that without himself enterimg on the 
inheritance of Attius, he gets the third of Titius aud the half of his own third. But 
n third and a siath to,ether make one-half of the whole inheritance of Attius ; if he 
euters on the inheritance of Attius he then gets his own third and the third of ‘Titius, 
tuaking together two-thirds, (1. 28, 5, 59, 7.) 


There was in old times another mode of acquisition under the jes cfitle— 
that, namely, by the right of accrual (jus accresvend!), which was of this 
kind. Ifa slave was owned in common by Titius and another, and that 
other alone cave him freedam, cither by efadfct2 or by will, in that case his 
share was lost and accrued to his partner. But it was the worst of examples 
that the slave should be defrauded of his freedom, and that as the result a 
loss should be inflicted on his humaner masters, while to the sterner gain 
accrued. Regarding this, then, as altogether invidious, we have thought it 
needful to beal it with a dutiful remedy by a constitution of ours. In it 
we have found a way by which the manumitter and his partner, and the 
slave that received his freedom, may all alike enjoy a boon from us. The 
freedom runs on and is effectual—indeed, to favour freedom, even the old 
legislators most plainly decided many points in defiance of the general rules. 
The man that gave it ts allowed to rejoice that his liberality is confirmed. 
The partner, lastly, is kept from suffering any loss, for he receives a price 
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for the slave proportioned to his share of the ownership, as determined by 
us. (J. 2, 7, 4) 


(3.) Custody of the Title-deeds. 

On a division of the property, in case of dispute, the judge 
settled who should have the title-deeds. (C. 3, 38, 5.) The 
title-deeds were not to be assigned to him that offered 
most for their custody. (D. 10, 2, 6.) They were cither to 
be deposited in the temple of Vesta, or given to one of the 
heirs. If given to an heir, he must furnish copies to the other 
heirs, and bind himself to produce the original when required. 
The general rule was to prefer the hefr that had the largest 
share in the inheritance; if they had equal shares, a selection 
was made by lot, or by agreement among themselves they 
night choose a third party, to whom the documents should be 
entrusted. (D. 10, 2,4, 3; D. 10, 2,5.) Other things being 
equal, a preference was to be given to the elder over the younger, 
to men over women, tofreeborn men over freedimen, and genesally 
to those of higher over those of lower rank. (D. 22, 4, 6.) 

II, Duties of Joint-Heirs in respect. of Creditors. 

In respect of the sums due to or by the deceased, the joint- 
heirs were not. either joint-creditors or joint-debtors. Each was 
severally liable or entitled according to his own share. Thus 
an heir for one-half could not sue any debtor of the deceased 
for more than one-half of the debt, nor be sued by a creditor 
of the deceased for more than one-half. This decision was 
established by the AII Tables. (C. 3, 36, 6.) 

It is manifest that ifan heir were responsible not merely for 
the debts in proportion to his own share, but had to make good 
the default of all the other heirs, if would have been more dan- 
gerous to accept a part than the whole of an inheritance. From 
this danger the heirs were freed by the provision of the XII 
Tables. But a grave inconvenience necessarily resulted. A 
creditor of the deceased had to divide his claim into as many 
parts as there were heirs, and to sue each separately. Soa 
debtor of the deceased was exposed to as many actions as there 
were heirs. Two ways of avoiding this inconvenience were 
resorted ta. The testator might apportion the debts among 
his heirs, requiring each to pay specific debts, and giving cuch 
an exclusive right to specific debts due to the deceased. The 
heirs were obliged to respect this assignment. (D. 10, 2, 20, 3.) 
Again, either by reciprocal stipulations or by order of a judge, 
the sums due to and by the deceased might be divided. ‘The 
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judge could not, indeed, make any heir a sole creditor or 
debtor in respect of any particular sum, but in a circuitous way 
the end in view was accomplished. When a sum was due to 
the deceased, the heir to whom the debt was assigned sued him 
partly in his own name, and partly as the agent of all the other 
heirs ( procurator in rem suam), and thus received the entire debt, 
the debtor obtaining at the same time a full discharge. When 
a debt was due by the deceased, and one of the heirs to whom 
it was not assigned is sued for his part, he can require the heir 
that is obliged to pay the debt to come in and defend the action. 
But, doubtless, this didnot prejudice the creditor's right against 
the other, if the heirs sued failed to pay the whole of the debt. 
(D. 10, 2, 3; D. 10, 2, 2, 5.) 

The rule of division docs not apply to a creditor secured by 
mortgage. The heir to whom the thing mortgaged is given 
must pay the whole debt. (C. 4, 16, 2.) 

hl. Duties of Joint-Heirs to Legatees. 

1. Bach of several heirs is bound to pay legacies (not speci- 
fically charged upor any heir) in proportion to the property he 
gaina, but no further, and is not obliged to make up any defi- 
ciency caused by the insolveney of any of the other heirs. 
(D. 31, 1, 33, pr.) 

Again, each heir is entitled, under the lez Faleidia, to a clear 
fourth of lis share. 


The following question has been raised : Suppose two heirs are appointed, 
say ‘Titius and Seis, and that the part given to ‘Titius is either entirely 
exhausted by legacies given through him by name, or burdened beyond 
measure: while through Selius there are left either no legacies at all, or 
legacies that reduce his share only one-half. Now Seius has a fourth of the 
whole inheritance or more ; 18 Titius then to beallowed to keep back nothing 
from the legacies Jett through him? The decision is that he can keep back 
enough to have the fourth part of his share ununpaired. For the account 
under the cov /tedaed 18s to be tuken in the case of each heir singly. 


(hs2, 32,15) 


A tustator left 400 aurei to Tittus and Maeviua. The share of Titius was burdened 
with legacies to the cxtent of 200 @urc?; and the heir, whoever he should be, had to 
pay another 100 are’ in legacies. Maevius did not accept. Titius cannot require a 
reservation of a Fa’evdion fourth of the 200 @urci charged on the share ; but as, after 
paying 300 eure (in lecacies, he retains a clear fourth of the whole, he wust be content 
with that. (1).31, 1, 61, pr.) 

Gaius aud Titius are each made heirs for one-fourth, and Gaius is made heir for the 
other half, subject te a condition, Tf the condition is fulfilled, the quarter and half 
shares of Gaius must be conjo.ued for the purpose of rechoning the Faleidsn fourth. 
(D, 35, 2, 37, 3.) e 
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SPECIAL INVESTITIVE Facts, 


1. What words constitute heirs jointly ? 

The question is one of intention. Did the testator intend the 
persons named to take jointly or severally or successively ?— 
that is, the second to take only if the first failed. 


Titius imo Seius heres esto. ‘ , , = 
Tistua heres cath Caio a Seius alone is heir. (D. 28, 5, 47, pr.) 


(1.) Primus et fratris mei filii aeque heredes sunto. 

(2.) Primus et fratris mei filii heredes sunto. 

In the first instance, al] are heirs jointly and in equal shares. In the second 
Primus gets one half, and the nephews the other half, 3(D. 28, 5, 13, pr.) 

Titius ex parte dimidia heres esto, Setus ex parte dimidia; ex qua parte Seium 
institui, ex eadem parte Sempronius heres esto. Titius gets one-half, and Seius and 
Sempronius each a quarter. The true construction is that Scius and Sempronius are 
joint-heirs of one-half, and Titius sole heir of the other half. (D. 28, 5, 15, pr.) 


2. Therules that determine the shares of the respective heirs, 


An inheritance is usually divided into twelve parts (wcfac), all inclyded 
under the name of the as. These parts, too, have their own names, 
answering to those from an vaca to an asy—namely these: waicta,y Servtans 
(sixth part, #.¢. 2 wactae); guadrans (fourth part, Ze. 3)3 &dzeas (third part, 
Ze. 4); guincunsx tive-twelfths, Ze. 5); semrs (half, ze. 6); seplany (seven- 
twelfths, #2. 7); des (two-thirds, ze. 8); dodrans (three-fourths, Ze. 9); 
dertans (ten-twelfths, ze. 10); devua (eleven-twelfths, Ze. 11) 5 as, Ze. 12. 
But it is not necessary that there should be precisely twelve parts, for there 
are as many #wavcfae in the as as the testator wished. If, for instance, a man 
names in his will one heir, and him, say er sevzsse, then the whole as will 
contain six wacéae only ; because no man can die testate as regards part of 
his goods, and intestate as regards the other part, unless indeed he be a 
soldier, whose intention in making the will is alone Jooked to. mn the other 
hand again, a man can divide his inheritance into @s Many wacee as he 
pleases. (J. 2, 14. 5.) 

An inheritance was a universal succession; it included the whole of a man's pro- 
perty and transferable rights. An heir therefore could: not succeed toa part of the 
property of deceased. It was considered Inconsistent with this principle to allow one 
heir to take ec testameute and another ah fitrsteto. Tt destroyed the unity of the 
universal succession. But tu this rule the wills of soldicrs were an exception. 


(1.) Each heir is assigned a particular share by the testator. 


Let us sce what the law is if a share is not assigned, and yet no one has 
been appointed heir without having a share assigned him, as when three 
heirs are appointed, each to have a fourth. In this case it is agreed the 
unassigned share tacitly accrues to each heir in proportion to his share, and 
is held just as if (in the instance given, they had been appointed by the 
will heirs each of one-third. Conversely, again, if the shares amount to more 
than an as. each is tacitly lessened; so that if, for instance, four heirs were 
appointed in the will, each to have a third, then the shares are to be held just 
as if each had been appointed in the will heir of one-fourth. (J. 2, 14, TS 
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A. and B. are named heirs; A. for one-fourth and B. for one-half. This is the same 
as giving A. one-third and B. two-thirds of the whole. There is no intestacy as to the 
remaining fourth. (D. 28, 5, 13, 3.) 

A. and B. areheirs ; A. for 12 and B, for 6 parts. This is equivalent to making A. 
heir for two-thirds and B. for one-third. (D. 28, 5, 13, 4.) 

A. and B. are together made heirs for one as, and C. is made heir for one-half and 
one-nixth of an as. In this case ‘the testator makes the as=20 ounces, of which A, 
and B. get 6 each, and C. gets 8. (D. 2%, 5, 18, 6.) 

Titius is heir for a third, B. for two-thirds, and then Titius for another sixth. 
Here the ag is equal to 14 ounces or parts, of which B. gets 8 and Titius a third (4) 
and a sixth (2), or in all 6. (DD. 28, 5, 13, 7.) 

Clemens Patronus in his will provided that if a son should be born to him, he 
should be heir ; if two sons, ty should be heirs in equal parts ; so if two daughters : 
if a eon and daughter, the son should get two parts and the daughter one. Two sons 
were born and one daughter. Each of the sons gets two parts, and the daughter one, 
taking the as to consist of 5 parts. (D. 28, §, 81, pr.) 


(2.) Several are madc heirs, but nothing is said as to their 
respective shares, 


If more heirs than one are appointed, a division of shares becomes 
nec@ful only if the testator wished them not to inherit in equal shares. For 
it is sufficiently certain that if no shares are named, then they are to inherit 
in equal shares. (J. 2, 14, 6.) 


(3.) Several are named heirs; to some of them the testator 
assigns specific shares, to others none. It is in this case that 
the mode of dividing an inheritance into twelve equal parts 
becomes of practical importance. 


But if the shares are expressly stated in the case of some, and anyone 
else is named without a share, then if any part of the as is wanting, he 
inherits that as his share ; and if more than one are appointed in the will 
without shares, then they will all unite in taking that share. If, how- 
ever, the shares make up the full as, then those named are called on to take 
half, and he or all of them the other half. It makes no difference whether 
itis the first or the middle one or the latest that is appointed in the will 
without a share, for that part is understood to be given him that is not 
assigned. (J. 2, 14, 6.) 

If more than twelve sactae have been distributed, the one that is 
appointed without a share will have all that is wanting to make up two 
asses. In the same way, if the sum of two asses is already fully made up, 
he shall have what is wanting to a third. All these parts are afterwards 


called back to the standard of the as, although there are more wacéae than 
the «as contains. (J. 2, 14, 8.) 


A. is heir for one fourth, B. for one-fourth, and C. without any part being named. 
C. gets one half of the whole. (D. 28, 5, 17, pr.) 

A. gets 6 ounces, B. &, and C. is made heir for the residue. The shares of the 
heirs will be— A. three-twelfths, B. four-twelfths, and C. five-twelfths. (D. 28, 5, §7.) 

A. gets one-fourth, B. gets three-fourtha, C. is also heir, but no part is men- 
tioned. As A. and B. together make up one-as, C. gets another as, and therefore 
C. gets one half of an as, and A. one-fourth, B. three-fourths of the remaining half. 
(D, 28, 5, 20, 1.) 
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“T name Lucius Titius my heir for two parts, and Publius Maevius for one-fourth.” 
The testator is considered to have reckoned the as as consisting of three-fourths, of 
which Titius gets two and Maevius one. (D. 28, 5, 78, 1.) 

“T name Lucius Titius heir for 2 ounces, Gaius Atticus for one part, Maevius for 
one part, and Seius for two parts.” Here Titius alone is considered to have a share 
assigned. He gets 2 ounces out of the as, the remaining 10 being divided, so that 
5 ounces go to Seius and 5 are divided equally between Maevius and Atticus. (D. 28, 
5, 47, 2.) 


764 TESTAMENTUM. 


Tuirpv.—INVESTITIVE FACTS. 


CHAPTER I. 
TESTAMENTARY SUCCESSION. 


First—TuEdoRMAL WILL (TESTAMENTUM). 
]. ESSENTIAL ELEMENTS IN A WILL. 


HAVING considered the juridical character of “ hereditas”” in the 
Roman law, and the Rights and Duties of the Heir (JJeres, 
Bonorum possessor), We now come to the Investitive Facts, or the 
modes by which a person becomes heir, or, m1 other words, 
enters upon an inheritance. Our first division is the modes 
by which a universal successor was appointed by some ex- 
pression of the wishes of the deceased. This includes the 
Roman Will (7estamentum), 

But is a will nothing but an instrument for appointing 
heirs?) Are not fdores also named, and legacies given by 
will?) Why then imtroduce the eomplex subject of  testa- 
ments as merely an investitive fact applying to “ hereditas 2?” 
The reason is that the essence of a Roman will was the 
nomination of a universal successor to a deceased person ; 
if a will failed in that poit, it was wholly and absolutely 
worthless; if it) accomplished that object, it could, but it 
need not, effect other purposes as well, Ino respect, there- 
fore, of its juridical essence and validity, a will was nothing 
more than a lawful mode of appointing an heir. Even after 
the great change made by Justinian, limiting the liability of 
the heir (see p. 154), the essence of the will coutinued to be 
the valid and successfal appointment of an heir. If none of 
the heirs named in the will could or would accept the inheri- 
tance, the will was void, and the legacies failed of effect? 

In adopting this arrangement, the fact is not cverlouked 
that there was a tendency in Roman law throughout to give 
increasing lnpoertance to what has been described as an 
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1 Hence the maxim, .Vemo pro pirte testatus, pro parte intestatus decedere potest. 
(J. 2, 14, &) A will must dispose of the whole property and rights of the testator. 
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adventitious part of the will; namely, the distribution of the 
property of a deceased person in legacies. The heir, at least 
after the reforms of Justinian, was appointed for the sake of 
the legatees; he was employed merely to wind up the estate 
and distribute the effects of a dead person. Still, in contempla- 
tion of law, these—the real objects of the will—were entirely 
dependent on the appointment of an heir. If that failed, every- 
thing failed. Even Justinian did not go so fur as to say that 
a will should not fail from want of an heir. which was the only 
step required in order to put the law in harmony with practical 
wants. Ifthe heir named refused to ester, the will collapsed. 
The acceptance of the heir appointed was the keystone of the 
testamentary arch. 

Why was this? Why did so practical a people as the Romans 
continue to submit to a law of wills, that for all practical 
purposes was arbitrary and extremely inconvenient, continu- 
ally frustrating the objects of testators, and disappointing 
intended legatces? The explanation of this puzzle is found 
in the fact that, in the time of Augustus, a new mode of 
expressing a last will was introduced, which successfully 
enabled testators to avoid all the snares and pitfalls of the 
Jaw of testaments. The mountain was too great to remove, 
but a way was found of simply walking round ait. The de- 
vice invented for this purpose was the informal will of the 
Roman law—codieilli, The name “codicil” is unlucky, be- 
cause it irresistibly suggests to an English reader the idea 
that codieilli were merely a postscript to a pre-existing valid 
will, But codfedli might exist although no will was previously 
made, the heirs al dutestato being the exccutors, The codicilde, 
although in fact often dependent on a prior will, were in-law 
quite independent of the will, Here then was a ready means 
of avoiding the numerous difficulties and complications arising 
from the law of wills. But this was not all. The ingenuity of 
the jurisconsults served them in good stead for courage, They 
would not openly attack the time-honoured testament, but 
they altered its character by what was known ae the “codicillary 
clause.” This provided, as will be shown afterwards i detail, 
that if a will proved informal, and so invalid, it should be held 
to be “codieilli,” and so valid, and binding upon the heirs ab 
intestato, In most instances this completely prevented the 
frustration of the testator’s intentivus through irregularities in 
the making of his will. 
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In order that a will should be an investitive fact of a hereditas, 
two things were necessary—(1) a will valid at the death of 
the testator; and (2) acceptance of the inheritance by the per- 
sons named asheirs, A will may be valid when it is made, but 
be invalid at the time of testator’s death. 

Hence we must examine—(1) what is necessary to the initial 
validity of a will; and (2) huw a will initially valid may be 
revoked. 

In order that a will should be valid when made, five things 
were necessary :-— 

A. Certain furnmis mus be observed. 

B. Certain persons must be expressly disinherited or appuinted 
heirs. 

c., Certain persons must be provided for. 

D. An heir or heirs must be properly appointed. 

E. No legal incapacity in their several parts must attach to— 
L The testator; U. The wituesses; or 1. The heir. 


A. ForMs OF WILLS. 
I.—OBSOLETE ForMS. 


1. Will made by special legislation in the Comitia. 


Of wills there were at first two kinds. One kind they used to make in 
the Comitia Ca/ata, held twice a year for that purpose. (G. 2, 101.) 

The Comitia here referred to means the Comitia Curiata. Aulus Gellius says that 
in the Comitia wills were made and ‘ detestativ sacrorum.” Opinion has differed in 
regard to the meaning of “detestutia” According to De Coulanges, it refers to 
arrogation, when the person arrogated surrendered his own family rites to pass into a 
new family and share ita cu/éas. The consent of the Pontiff seems to have related to 
the devolution of the sacred rites + and we gather from Aulus Gellius that the will was 
a legielative cnactment (rojanda ut quis abi heres caset, quac roygatio popula suffrayio 
confirmabatur). Apparently then, the first Reman will was a legislative act either 
substituting new heirs for the natural heirs, or which is perhaps more likely, giving 
an heir to a man who would otherwise die without hes. This will was already 
obsolete in the time of Cicera (De Urat. 1, 53.) 


2. Will made on the eve of battle (én procinetu). 


The other kind was made when in battle array (/# procinctu’, that is, when 
they went forth to fight in war; for the word Procincfus means any army 
without baggage and in arms. (G. 2, 101.) 

A will (¢estamtenfum) is so called because it attests the wishes (fesfatio 
mentis) of the maker. (J. 2, 10, pr.) 

That we may not be in entire ignorance of anything ancient, we must 
know that in old times two kinds of wills were in use. Of these two kinds 
one was used in peace and umes of ease; this was called the wil) tn the 
Comitia Cafata: the other when they were about to go forth to batue ; this 
was called procéncium. (J. 2, 10, 1.) 
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An army in ancient times was simply the city in arms; the comitia was simply 
the army at home and duriag peace. Plutarch, in his life of Coriolanus, says that 
when the soldiers were drawn up in battle array about to go forth to battle, they 
could make their wills by simply announcing to three or four witnesses the names of 
those whom they wished to be heirs. The decay of this form of will-making is 
remarked by Cicero. (Cic. De Nat. Deor. 2, 3.) 

It is extremely difficult, considering the scanty references to 
the subject in the authoritics, to make out the character of the 
will in procinetu. Was the testamentary power so fully recog- 
nised, that the privilege of the soldiers was simply that release 
from forms which they undoubtedly enjoyed through later 
times? But Gaius draws a clear hne beteveen that ancient form 
and the testaments of soldiers in lis time. If the testamentary 
power was jealously regarded as an cncroachment onthe rights 
of the members of the family, and only allowed in exceptional 
cases, 80 to speak, by Act of Parliament, how was such facility 
given to the citizens in time of war?) These are questions that, 
with the information we possess, it is uot easy to answer. 

3. Will made by maneipatio. 


A third kind of will was afterwards added, made fer aes e¢ (foram (with 
bronze and balance). By it a man that had not made a will either in the 
Comttia Calata or when in battle array, if he was pressed by the sudden 
approach of death, used to give a friend his household (Jamia) - that is, his 
patrimony by weaacipatio conveyance) —and to ask him for what he wished 
to be given to cach person after his death. This willis called fer aes ef 
fibram, because the whole procedure ts by wan ‘Patio. (G. 2, 102.) 

The former two kinds of willy have passed into disuse. This hind alone, 
that is made fer aces et Hbram, has been retamed in practice. Bat the 
arrangements are not now the same as they used to be in old tunes. “Then 
the familiae emptor (purchaser of the household that as, the person that 
received the fawr/ra from the testator by conveyance held the place of the 
heir. Him, therefore, the fesfefoyr uscd to charge Cataadabaty, with what 
he wished to be given to each person after his death, But now another 
person is appointed heir in the will, through whom) the legacies are left ; 
and some one else, for form's sake and to copy the old law, is employed as 
familiac cmuptor. (G. 2. 103.) 

The procedure in the matter 13.as follows :—-The maker of the will summons, 
just as in all other conveyances, five witnesses, Roman citizens over puberty, 
and a balance holder (4é/¢/eus); and after waiting: out his will, conveys his 
Janiilia to some one for furin’s sake. At that stave the purchaser ues these 
words, ‘ That your fawiiéia and money are in my charge, protection ‘“/eh2), 
and keeping, ca jure Quiritium, ¥ affirm, and that you nay be able to nightly 
make a will according to the law of the State, with this bronze, and,’ as some 
add, “ balance of bronze, be it bought by me.” ‘Then he stukes the balance 
with the bronze. and gives that piece of bronze to the testator as if by way of 
price. The testator neat, hording the will he has written dada/a’, speaks 
thus :—‘‘ All this, as it is written on the.e tablets of waa, I su give, so 
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bequeath, and so attest ; you, therefore, Quirites, bear me witness in this,”— 
this is called the zuncupatio (declaration).! The word nuacupare means to 
name openly ; and undoubtedly what the testator has written specifically in 
the will, he appears in that general utterance to name and confirm. (G. 
2, 104.) 

A third kind of will was afterwards added, called fer acs ef libram, because 
the procedure took the form of a conveyance (manctpatio)—that is, an 
imaginary sale in the presence of five witnesses and a balance-holder, all 
Roman citizens over puberty, and of the famidtae emptor, as he was called. 
But those two former kinds of wills have from of old passed into disuse ; 
that made fer acs et tbram lasted longer. But it also has in part ceased to 
be used. (J. 2, 10, 1.) 


At firat this will took effect as a simple conveyance ; it really became a will only 
when the estate was conveyed to a purchaser merely for the sake of form, and the heir 
was not discloxed until the death of the testator. VPoasibly this was the fourm of will 
referred to by the X11 Tables. 

The lestamentum per acs ct libram continued to exist after the time of Gaius, and is 
probably referred to in a constitution (C. Th. 4, 4, 3) of Honorius and Arcadius (A.D. 
369), as it was the only will having five witnesses. Tt could not, however, have been 
resorted to after A.b. 409, when Honorius and Theodosius established a less formal 
written will. 


4, The Praetorian Will. 


The Prvtor, however if seven witnesses have set their seals to the will, 
promises the heirs appointed in it denorwm possessto, according to the terms 
of the will (sec adi fabulas) ; Vf, then, there is no one to whom the inherit- 
ance would belong by statutory right in case of intestacy, a brother for 
instance born of the same father, or a father’s brother, or brother’s son,—in 
that case the heirs appointed in the will can retain the inheritance. The 
rule of law, indeed, is the same as if the will could not take effect on some 
other ground - that the fawzZa had not been sold, for instance, or that the 
testator had not spoken the words of the formal declaration. (G. 2, 119.) 

But Jet us see whether or not a brother, or a father’s brother, if there are 
such, are to be preferred to the heirs appointed by the will. For a rescript 
of the Emperor Antoninus points out that the claimants of Cesorxwm possessto, 
according to the terms of a will not rightly made, can defend themselves 
ayainst persons that. as being successors in case of intestacy, bring a vindt- 
catty for the inheritance by the erceffia dodt madi. (G. 2, 120.) 

The walls just named were ascribed to the yas cre. But afterwards, 
under the edict of the Prictor, a different form of making wills was brought 
in. By this form, uader the jus Aonovartum, the testator was not required to 
convey away the proverty ; but the seals of seven witnesses were enough, 
although by the yas cfecde the seals of witnesses were not necessary. (J. 2, 
10, 2.) 


1 Familiam peeunimmgue tuam odo mandatelam, tuam custodelamque meam, quo tu 
jure testamentum facie possis secundum legem publicam, hoc aere,et ut quidam adjiciunt 
aeneanque libra, ceto mths emptas . . . 8. haere tta ut in his tabulis cerisque scripta 
sunt, ita do, ta lezo, ica tester, aque vos, Quirites, testunonium mthi perkibctote, 
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The principle upon which the Preetor interfered in this case 
is the same as that which appears in so many others—namely, 
to prevent the strict forms of law producing injustice. It is 
significant, however, that in allowing heirs to take in the 
absence of a proper mancipatio or nuncupatio, the Prastor 
required @ new, less cumbrous, and more useful! form instead, 
The will must be sealed,.and seven witnesses were required. The 
number seven was obtained by adding the lirtpens and suniliae 
emptor to the five required in a will per aes et Libram. That was 
the condition of hig assistance, just ag part performance was 
the condition of his assistance in enforcing informal eontracts. 
But there is an important difference. In contract, the Praetor 
interfered to prevent injustice through a strict adherence to the 
forms of law; in testaments, he interfered to prevent dis- 
appointment of the just expectations of the heirs, and the 
frustration of the testator’s wishes. Manifestly, however, there 
was less clamant reason for interfering to prevent disappofit- 
ment of heirs than to check injustice and fraud. Accordingly, 
the Pretor did not give relief if there were any heirs ab intes- 
tato, having a special claim to the succession, ‘Thus a paternal 
uncle, brother's son, or brother by the same father—the next of 
kin according to the artificial rules of the old law—could demand 
the inheritance against the heirs appointed by an informal will. 
The decision of Antoninus altered all that, and formed the first 
step in the process by which the Roman wall was established 
in its final shape. 

II. Forms or RoMAN WILL IN THE TIME OF JUSTINIAN, 

1. Written Will. 

Step by step men's practice. and the amendments made by the constitutions, 
began to join the jus criv/e and the Pra:tonan law into one harmonious whole. 
It was settled, therefore, that at one and the same time, as the pes esvede in 
away required, seven witnesses must be employed ; that these witnesses 
must sign at the foot, a point first found in the constitutions ; and that, as 
under the Prictor’s edict, their seals shuuld be set to wills. This branch of 
the law therefore seeins to be threefold (zus (riftertitum). The witnesses, 
and their presence together in order to pubhsh the will, come down from. the 
pus ctvide. The signatures of the testator and the witnesses at the fuvt are 


drawn from the observances under the sacred constitutions. The seals 
lastly, and the number of the witnesses, are due to the Pructor’s edict (J. 2, 


10, 3.) 

(1.) The will must either be written, or produced in the pre- 
sence of seven witnesses, all present together with the testator 
until the ceremony is finished ; and the wituesses must be present 
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of their own accord, and by invitation. (D. 28, 1, 21, 2; D. 
28, 1, 20, 8.) 

(2.) The testator mnst sien the part of the will shown to the 
witnesses in their presence; or if he cannot write, an eighth 
person must sign it for him in the presence of the witnesses, 
If the will is and purports to be written by the testator’s own 
hand (hence called holograph), the absence of the signature is 
not fatal. (C. 6, 23, 21, pr.) 

(3.) The witnesses, at the same time and place, and in the 
presence of the testator, must adhibit both their names and 
seals. (C. 6, 23,12; D. 28, 1, 22, 4.) 


But the witnesses may all use one ring to seal the wi!l—indeed, what if 
the seven rings were all cut alike ?—as Pomponius held. Even with another 
man’s ring one may lawfully seal. (J. 2, 10, 5.) 


(4.) The whole transaction must be uninterrupted, and 
unmixed with any other business (uno contertu). (D. 28, 1, 
21,3.) 


1° The will need not be in the testator’s handwriting, and its contents need not be 
disclosed to the witnesses, (C. 6, 23, 2], pr.) 


2° It makes no difference whether it is on tablets, or on paper, or on 
parchment, or on any other material, that the will is made. (J. 2, 10, 12.) 

3 To all these under our constitution, to secure that wills shall be genuine 
and that no fraud shall be employed, this addition has becn made, that the 
name of the heir shall be stated in the handwriting of the testator or of the 
witnesses, and that everything shall take place according to the tenor of that 


constitution. (J. 2, 10, 4.) 


The constitution referred to (C. 6, 25, 29) was fonnd to he productive of much 
mischief, in consequence of the ignorance of testators of its provisions, or of their 
inattention 5 and it was repealed (Nov. 119, 9). 


4° Duplicates must each be sealed. (1.28, 1. 24.) 


Of one will, too, several counterparts may be made, if each is made 
according to the required forms. Sometimes this is necessary, as when a 
man is going to sea, and wishes to carry with him and also to leave at home 
a formal declaration of his deliberate intention. Countless other reasons 
also, ever threatening men's ties, may make this necdful. (J. 2, 10, 13.) 


2. Private Nuncupative or Oral Will. 

So much for wills made in writing. But ifa man wishes to do without 
writing in drawing up his will, according to the gus c7z7/c, let him know that 
if he employs seven witnesses, and declares his wishes before them, this is 
a thoroughly complete will according to the jus evile, and firmly settled. 
(J. 2; 10, 14.) 

In a constitution of Theodosius and Valentinian (C. 6, 23, 21, 2) this provision 


was embodied, subject to the rules as tu the presence of the witnesses already stated. 
(C, 6, 23, 26.) 
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8. Public Nuncupative Will. 


Without any formalities a person may declare his last will in 
the presence of a magistrate, or have a memorandum thereof 
entered on the records of the Court. (C. 6, 23, 19.) 


IIT, SPecIAL Forms oF WILLS FOR PARTICULAR CLASSES, 
1. Soldiers. 


The careful observance of the rules just given for drawing up wills has 
been relaxed by the imperial constitutions in favour of soldiers, because of 
their want of skill. Their wills. although they have not employed the 
legal number of witnesses (nor conveyed their fa/fa, nor made a nun upatio), 
nor observed any other formality required in wills, are none the less rightly 
made, if only they have been engaged in service. (]. 2, 11, pr.; G. 2, 109.) 

This was very properly brought in by a constitution of aurs, and so in 
whatever shape their last wishes are found, written or unwritten, the will 
takes effect as the expression of those wishes. But at the times when they 
are free from the hardships of service, and living cither elsewhere or in their 
own abodes, they cannot claim the aid of sucha privilege. A will, igdeed, 
even if f/i7famrlias, they are allowed to make, because they are soldiers ; 
but it must be according to the law common to all, and with the employment 
of all those observances, even in thei: wills, that we have just set out as 
necessary in the wills of civilians. (J. 2, 11. pr.) 

With express reference to soldiers’ wills the late Emperor Trajan sent to 
Statilius Severus a rescript in these terms :—-" The privilege granted to 
soldiers on service, of having their wills held vo lid, no matter how they are 
made, ought to be understood thus :— It ought fir t to be evident that a will 
was made; this can be done without writing, even by those that are not 
soldiers. The soldier, then, about whose goods a question is raised before 
you, if he called men together for the purpose of decCasing his last wishes, 
and spoke so as to make it clear whom he wished to be his heir, and on 
whom he wished to bestow treedom, may be held, though there was no 
writing, to have made his will im this way, and his wishes must be held valid. 
But if, as often happens in the course of talk, he said to some one, ‘| make 
you my heir,’ or ‘IT leave you my goods,’ this ought not to be respected as 
awill. No one has a greater interest in refusing to admit such an example 
than the very persons to whom the privilege has been granted. bor other- 
wise it would not be hard. after the death of any soldier, for witnesses to 
come forward and affirm that thev had heard the deceased say of anyone 
they thought fit that he left him his goods ; and thus the true intentions of 
the deceased might be overturned.” (J. 2. 11, L.) 

This favour is granted them by the unperial constitutions only so long as 
they are soldiers and hive in camp. But veterans after ther di-charge, or 
persons that though soldiers make a will when notin camp, ought ty inake 
it according to the law common to all Roman citizens. A will, tov, that they 
have made in camp not according to the Jaw commonis in use (eummiune Jus), 
but in a way of their own cho:ce, will be effectual after their cist harge for 
one year only. But what if the testator dies within the year, while the 
appointed condition under which ‘alone the heir can take is not fulfilled within 
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the year? Is the will to take effect as if a soldier's? It is held that it does. 


(J. 2, 11, 3.) 
But if a man, before becoming a soldier, has made a will, not valid in law 


(non jure), and after becoming a soldier, and while engaged on service, 
has unsealed it and added or withdrawn some things, or has in any other 
way shown his wish that it should take effect as a soldier’s will, then we 
must say that the will is to take effect as if resulting from the fresh wishes 


of asoldicr. (J. 2, 11, 4.) ; 

This privilege was first granted for a limited time by Julius 
Cesar, renewed by subsequent emperors, Titius, Domitian, 
Nerva, and finally cstablished as a permanent part of the law 
under Trajan. (D. 29, 1, 1, pr.) 

The saine privilege was allowed to seamen in the service of 
the State. (D. 37, 18, 1, 1) 

It lasts only during the time of service, and for one year after 
a soldier's or sailor's retirement. (D. 29, 1, 38, pr.) But if the 
soldier is dismissed for-misconduct, the privilege is extinguished 
at once. (D. 29, 1, 26, pr.) 

We shall afterwards see that this. is not the only point in 
the making of wills upon which soldiers were favoured, 

2. Wills of the Blind. 

The wills of persons suffering from blindness (whether con- 
genital or from disease) may be made in the presence of seven 
witnesses with tle aid of a notary (tabularius).. The testator 
must openly declare the names, rank, and description of the 
heirs, and their shares, as also the legacies. The instruc- 
tions are to be written by the notary all at one sitting in the 
presence of the witnesses; and signed and sealed by them 
and him in the usual manner. When a notary cannot be 
found, an eighth person who can write is to take his place. 
(C. 6, 22, 8.) 

3. Wills of persons that cannot read. 

A constitution of Justinian applies to persons that cannot read 
(rustic’). It does not apply tothe cities and camps of the 
Roman world. Where, however, few are found able to rend and 
write, the old custom shall have the force of law ; and where 
witnesses cannot sign their names, it is enough if they are 
present. If seven witnesses cannot be found, five, but not 
fewer, shall suffice. These witnesses must know the names of 
the heirs. If any can read and write, they may sign for the 
other witnesses in their presence. (C. 6, 23, 31.) 

4. Persons suffering from contagious disease. 

When the testator suffers from contagious disease, seven 
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witnesses are required; but if any of them are suffering from 
disease, the necessity of their being all present together is 
dispensed with. (C. 6, 23, 8.) 

5. Parents and Children. 

When a parent left his property among his children by an 
informal will, his dispositions took effect? as a trust (sideicam- 
missum). ‘This relief was given by Diocletian and Maximian 
(C, 3, 86, 16) and Constantine (C. 3, 36, 26). Theodosius and 
Valentinian enacted that if the will refers to others than children, 
so much of it shall be void, and the preperty undisposed of go 
to the children. (C. 6, 23, 21, 1.) 


IV.—OPENING, PUBLICATION, AND INSPECTION OF WILLS, 


Any judge had power to order a will to be produced and read 
in public. (C. 6, 32,1.) The Prastor had jurisdiction to com- 
pel the witnesses to appear and acknowledge (D. 29, 3,04) or 
deny their seals. (D. 29, 3, 5.) Paul gives the following 
account of the formalities of opening a wil. The witnesses 
that sealed the will, or the greater part of them, are to be 
present (if that is impossible, special arrangements were made, 
}), 29, 3, 7); and when they have recognised their seals, the 
string is to be broken, and the will opened and reac An 
opportunity is to be given for copying it, and thereafter it 16 to 
be sealed with an oficial seal, and deposited in the public 
archives, so that if the copies of it are lost, fresh ones may be 
had from the original. (Paul, Sent. 4, 6. 1.) 0 In towns or 
municipalities, the opening and reading should take place in 
the Forum or Basilica bet ween the second and tenth hour of the 
day. This ought to be done in the presence of the magistrates 
and with witnesses of respectability. (Paul, Sent. 4, 6, 2.) 
Whoever opens a will elsewhere, or in any other manner, is 
liable to a penalty of 5000 sesterces. (Paul, Sent. 4, '6, 2 A.) 
The will should be opened within three or five days, if the 
person having the custody of it 16 in the same place where the 
testator died: if not, within the same time from the date of his 
return. (Paul, Sent. 4. 6, 3.) 

Testaments, and all documents that are wont to be notified 
in the tax-office (censudle offictum) should be kept there, and not 
be removed. (C. 6, 23,18.) Justinus refers to the attempts of 
the clergy to get jurisdiction over the publication of wills, and 
to take it away from the, Magister Ceasus. It is absurd and 
scandalous, he says, that they should affect to be skilled in law ; 
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and he imposed on them for such offence a penalty of fifty 
pounds (dibrae). (C. 1, 3, 41.) 

A will—the most secret of documents before a testator’s 
death—becomes, after that event, in a manner a public deed. 
(D. 29, 3, 2, pr.) In any controversy regarding a will, the judge 
could order the person in whose custody it was (D. 29, 3, 2, 8) 
to produce it, in order that it might be read and copied. (D. 2, 
15, 6; D. 29, 3,1, 1.) Inspection was not allowed, if there was 
a doubt as tu whether the testator was dead. (D. 29, 3, 2, 4.) 
Moreover, the date of the will was not shown, because it might 
have helped forgers to give a consistent date to a fabricated 
will purporting to revoke the true will. (D. 29, 3, 2, 6.) 

B; DISHERISON. 


If certain persons are not made heirs, or expressly disinherited, 
the will is void. At the same time, there was no person that a 
testat or was compelled to: make his heir. Me could disinherit 
all, but he must do: so expressly. Persons were disinherited 
either as individuals (2ominattim) or in a class (inter caeleros). 

A person is disinherited by name, either in the form, “Let Titius, 
my son, be disinherited (crheres esto);” or in the form, “ Let my son 
be disinherited,” with his own name not added—if, that is, there is no other 
son. (J. 2,13, 13 G. 2, 127.) 

It seems very strange that, throughout the whole history of 
Rome, a rule so arbitrary should: have been inflexibly main- 
tained, and instead of suffering the usual fate of the older 
parts of the law at the hands of Justinian, should have been made 
actually more stringent by him. The rule afforded no real pro- 
tection to the persons in question, because the testator’s power 
of expressly disinheriting them was unqualified. Testators 
were bound, as will be shown under the next head, to leave a 
portion of their property to their children, but they were not 
bound to make them heirs. Whence then so singular and 
inconvenient a rule—a rule that, owing to the ignorance or 
forgetfulness of testators, must constantly have defeated their 
testamentary dispositions ? 

The explanation is clearly given in a quotation from Paul in 
the Digest (D. 28, 2, 11), and throws an interesting light upon 
the early Roman ideas of inheritance. Paul observes that 
there is a sort of copartuership in the family property between 
a father (paterfamilias) and his children. The very uames 
( paterfamilias, Aliusfamilias) show this ; to the familia they stand 
as one persun, towards each other only in the natural relation 
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of father and son. When, therefore, tle father dics, it is not 
so correct to say that they inherit his property, as that they 
acquire the free control of their own. Hence, although they 
are not named heirs by the deceased, they are still owners of 
the family property. By the old customary law, children could 
not refuse to be heirs to their father; the privilege of refusal 
was bestowed on them by the Pretors. Was there not a time 
when also the father could not deprive them of the property ? 
Paul treats the children as being in possession until they are 
removed. The father has the power to remove them, and clear 
the ground for the introduction of neW heirs; but unless he 
exercises that power, they remain, and there is no place for the 
heirs intended, The standpoint of the law, then, is this: A 
man’s children are his natural heirs, and in a sense Joint-owners 
of the family estate; but cither by the NIL Tables, or by 
custom only confirmed by the NIT Tables, he acquired the 
right to eject those heirs, and put in whomsvever he plewsed. 
The testamentary power was thus a usurpation of the nghts 
of the natural heirs. It was a power to set them aside. 
Whoever, therefore, wished to appvint other heirs, must first 
pave the way by disinheriting the natural heirs, and so leave 
the inheritance open to the designated heirs to enter. We 
shall presently sce how far compensation was provided for the 
natural heirs through the Querela inoffieiosi testumenti. In 
speaking of * natural heirs” and “family,” if must be kept in 
mind that the ancient family as based on the potestas, not that 
constituted by the tie of blood, is referred to. The persons 
that, if not made heirs, must be expressly disinherited, niay be 
considered under four groups :— 


1. Those living under the potestas or manus of the testator at the time of making 
his will, and who, if he were at that moment to die intestate, would be his heirs. 
(Sui heredes.) (Ulp. Frag. 22, 14.) 

2. Those not included in group (1.), that between the time of making his will and 
his death are under his pofestas or manus, and who by his death intcstute would 
succeed as heirs. This inctudcs chiluren unborn at the time of his death, but born 
within ten months afterwards, 

3. Emancipated children. 

4. Adopted children. 

§ Changes by Justinian. 


e 
1. Persons under the polestas or munus of the testator at the 
time of making the will, who, if he were then to die i 
would succeed as heirs. 


(1.) 
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In order, however, that a will may take effect in any case, it is not enough 
to observe the rules set forth above. A man that has a son 2” fotestate 
ought to take care to appoint him heir, or to disinherit him by name; for if 
he does not, but passes him over in silence, the will is void. So far is this 
carried that [as our teachers think] even if the son dies in the lifetime of 
the father there can be no heir under the will, because the will was bad from 
the first. (J. 2, 13, pr. ; G. 2, 123.) 

But the authors of the opposite school think otherwise. If, indeed, the 
son is alive at the time of his father’s death, undoubtedly he bars the heirs 
appointed in the will, and becomes a suus heres by way of intestacy ; and 
this they own. But if he is cut off before his father’s death, the inheritance 
can, they think, be entered on under the will, as there is no son to bar the 
way : because, of course, thty hold that the will was not made void from 
the first by the fact that the son was passed over. (G. 2, 123.) 

If a son is disinherited by his father, he ought to be disinherited by name ; 
for otherwise he cannot be disinherited. (G. 2, 127.) 


According to the text of Justinian, it appears that the point in dispute was settled 
in favour of the schoo) of 


Daughters and other descendants of both sexes under 


As regards all the other children, if the testator passes them over the 
will takes effect. But the persons passed over come in (adcrescunt) for a 
share along with the heirs appointed in the will; if the latter are sar heredes, 
for share and share alike ; if they are outsiders, for half the property. For 
instance, if a man appoints say three sons heirs, and passes over a daughter, 
then the daughter comes in as an heir for one-fourth ; and, besides, the 
Prietor also protects her in this share, because she would have had it in 
case of intestacy. If, however, he appoints outsiders his heirs, and passes 
over a daughter, then the daughter comes in and is made heir of one-half. 
All we have said of a daughter we shall understand te be said of a grandson, 
and also of all descendants, whether male or female. (G. 2, 124.) 

What then? Although daughters, according to what we have said, with- 
draw from the heirs appointed in the will one-half only, yet the Praetor 
promises them denerum possesste contrary to the terms of the will (coafra 
fabulas) ; and on this principle outside heirs are shut off from the whole in- 
heritance, and become heirs sfme re. (G. 2, 125.) 

The result of this ¢emortant possessio no doubt would be, that there would 
be no ditterence between females and males. But lately the Emperor 
Antoninus pointed outina rescript that female saae Acreal’s are not to obtain 
more by denorum possessio than they would by their right to come in (jus 
adcrescemtt), The like rule holds for emancipated females ; namely this, 
that what they would have bad by their right to came in if they had been 
suae hercdes, that they are to have by means of éenerum possessto. (G. 
2, 126.) 

But descendants, male or female, can be disinherited, not only by name but 
as “all others ;” that is in this way, “ Let all others be disinherited.” These 
words are usually thrown in after the appointment of the heir. This is so, 
however, only by the jus crivde.  (G. 2, 128) as restored.> 
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The Prztor orders all males, both sons and all others—grandsons that 1s, 
and great-grandsons—to be disinherited by name. Female children, how- 
ever—daughters that is, and granddaughters, and great-granddaughters — 
may be disinherited either by name or as included in “‘all others.” (G. 2, 
129, as restored.) 

As regards daughters or other descendants through males, whcther male 
or female, this rule was not in ancient times observed. But if they were not 
named as heirs-in the will, or disinherited, the will was not thereby invali- 
dated ; only they were afforded a right to come in for a fixed share ; more- 
over, it was not necessary for ascendants to disinherit such persons by name, 
but it was lawful to do this by including them among “all others.” (J. 2, 
13, pr.) > 

From the circumstance that the Pretor and the Emperors made the law on the 
subject ef disherison vary with the law of intestate succession, it is perhaps not 
improbable that the distinction in sec. 124 of Gaius throws us back on a time when 
the right of daughters to the suecession was not so clearly established as the right of 
sons. Jt may be an indication of a preference of the male to the female line that had 
disappeared even-su early as the X1I Tables. 


2. Persons falling under the potestas or manus after the w 
is made, but before the testator’s death. In this class is 
included posthumous children of the testator. 

Q.) Posthumous children (postum?). These are clildren of 
the testator, who if born in his lifetime would have been under 
his potestas, and cutitled to succeed him if he dicd intestate. 


Posthumous descendants ought to be either appointed heirs or dis- 
inherited. In one iespect they are all on the same footing ; namely this, 
that whether it is a posthumous son or any of the other descendants, male 
or female, that is passed over, the will takes effect, but is afterwards broken 
by the birth of a posthumous descendant, male or female, and on that 
ground wholly invalidated. If, therefore, a woman, from whom there 1s hope 
of posthumous issuc, miscariics, there 1s nothing to bar the heirs named in 
the will from entering on the inheritance. Females, indeed, were usually 
disinherited cither by name, or as included in ‘tall others,” provided only 
that if they were disinherited as included in ‘all others,” some legacy should 
be Ieft them, that they might not seem to be passed over through foryetful- 
ness. But male posthumous descendants—a son that is, and soon could 
not, it was held, be nightly disinherited, except by name, in this way, 
namely :—" Let whatever son miy be born to me be disinherited.” (J. 2, 
13, 1; G. 2, 130-132, as restored. } 


The form for atpointing posthumous grandchildren heirs was introduced by Gallus 
Aguilius, hence the name—Postumt Aguiliant. (D. 2%, 2,29, pr.) It ran in the follow- 
ing terms :— “If my son die in my lifetime, then if any grandson or granddauchter by 
him is born to me after my death,’within ten months of the death of my son Iet them 
be heirs.” 

Ulpian put it simply that the safer wav was to disinherit male posthumous children 
expressly (nominatim). (Ulp. Frag. 22, 22.) 


e e e 
(2.) In the same position as posthumous descendants are those that by 
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succeedinz to the position of a sus heres become as if by being born after- 
wards suz Acredes to their ascendants. Suppose, for instance, a man has a 
son, and by him a grandson or granddaughter in his Jofesfas, then because 
the son is a degree before the other, he alone has the rights of a suus heres, 
although the grandson also and the granddaughter, his children, are in the 
same fotestas. If now the son dies in the father’s lifetime, or in any other 
way you please passes out of his fotestas, then at once the grandson or 
granddaughter succeeds to his portion, and they obtain in that way the 
rights of sad Acredes just as if they had been born afterwards. In order, 
then, that his will may not be broken in that way, the testator must, just as 
he ought cither to appoint as hcir or to disinherit by name the son himself, 
that his will may not be wrongly made, so also cither appoint as heir or 
disinherit a grandson or granddaughter by that son. For if not, if the son 
perchance dies in his lifetime, then the grandson or grand.!aughter, by suc- 
ceeding to his portion just as if born afterwards, will break the will. This 
was looked forward to in the dex Funia Vellaca, which points out a way of 
disinheriting them like that used for posthumous children [the males by 
name, the females either by name or as included under “all others,” pro- 
vided only that to the latter some legacy is left.] (J. 2, 13, 25 G. 2, 133-134, 
as festored.) 


When such grandchildren are born after the making of the will, during the life- 
time of the testator, they munt be capressly disinheited or made heirs, (1). 28, 2, 
29,12.) The date of the der Junia Vellaca is uncertain ; usual date given is 4.D. 46. 
Hence the name Postumi Vellacant. 


3. Kmancipated children. 


Emancipated sons it is by the sus c¢z7/e unnecessary either to appoint as 
heirs or to disinherit ; because they are not saz hercdes. But the Praetor 
orders all, females as well as males, if they are not appointed heirs, to be 
disinherited ; the males [even of a lower degree] by name, the females as 
included amony “all others.” If, however, they are neither appointed heirs 
nor disinherited as we have said above, the Tiator promises them édcvaorum 
possessto Contrary to the terms of the will. (J. 2, 13, 33 G. 2, 135.) 


By the old civil law, succession went to the family as constituted Ly the potestas ; 
and therefore emancipated children had no part in the inheritance to their parents. 
But when the Privtors enabled them to succeed, the corollary seems to have been 
made, that they must be expressly disinherited, This shows that the rule of express 
disherison was in harmony with public sentiment, otherwise it would never have been 
extended to a case where it was not required by the old law. 


4, Adopted and arrogated children. 


Adopted children, as long as they are in the fofestas of their adopted 
father, are held to have the same rights as children begotten in lawful mar- 
riage. They must therefore be cither appointed heirs or disinherited, 
according to what we have set forth in regard to children by birth. But if 
emancipated by their adopted father, neither by the jus civie, nor so far 
as regards the Prevtor’s edict, are they reckoned among his descendants. 
On this principle it is that conversely, as far as rezards their parent by 
birth, so long as they are in the family of their adoption they are reckoned 
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as outsiders, so that it is not necessary either to appoint them heirs or to 
disinherit them. But when emancipated by their adopted father, they then 
at once come to be in the same case in which they would have been if 
emancipated by their actual father by birth. (J. 2, 13, 4.) 


Under the legislation of Justinian, the adopting father, except when he was an 
ascendant by blood, was not required to make the adupted son heir. 
® 


5. Final changes by Justinian. 


Such were the rules brought in by antiquity. But we hold that between 
males and females in this branch of law there is no difference ; for in the 
procreation of men, both alike discharge a natural duty. The ancient 
statute of the XII Tables also called all alike to the succession in cases of 
intestacy, and this the Pretors afterwards secm to have followed. By a 
constitution, therefore, we have brought in a simpte and unmforin law for 
sons and daughters, and all other descendants through malcs, not only for 
those actually born, but also for the posthumous; and have provided that 
all, whether sa? heredes or emancipated, must be either appointed heirs or 
disinherited by name. If this is not done, the effect in invalidating the wills 
of the ascendants, and in taking away the inheritance, is the same as 
if sons are passed over, whether they are saz Acre tes or emancipatedyeor 
whether they have been already born, or being still in the womb have been 
born afterwards. As regards adopted children also we have brougnt ino 
fixed arrangement, which is contained in the constitution we lave passed 
about adopted children. (J. 2, 13, 5.) 


This change faithfully followed the practice of the Pretors ia accommodating the 
rules of disherison to the rules of intestate 


6. In certain cases natural heirs could be passed without 
mention. 


rt. A mother or a mother's father need not either appoint as heirs or di. 
inherit their descendants, but can Jeave them out. Indeed, sdence on the 
part of a mother, or of her father, and of all asccndants on the mother’s side, 
is as effectual as disinheritiny on a father’s part. Nor, indeed, need a 
mother disinherit a son or daughter, or a mother’s father a yrindson or 
granddaughter by his daughter, if he or she is not appointed herr; and this 
whether we inquire as to the yas cava/e, or as to the edict of the Pretor by 
which he promises domeruim fossessto Contrary to the terms of the wall to 
descendants that are passed over. Another support, however, is reserved 
for them, which will be made plain to you a hule later. (J. 2, 13, 7.) 


A woman never had potestas. Her children, therefore, were uot suc heredes, and 
had no right to her property apart from her testament or the Sr 
Orphitianum. The same reasuning applies to her father and other u 

The reference in the end of the section is to the leyatim (lege. port) presently 
to be described. 


2. If a soldier engaged on service makes a will, and docs not disinherit 
his children, either already born or 7 osthumous, by naine, but passes them 
over in silence, and this not in ignorance whether he has children, the impe- 
rial constitutions provide that his silence shall have the same effect as if he 
had disinherited the children by name. (J. 2, 13, 6.) 
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Cc. LEGITIM (LEGITIMA PORTIO). 


A will is void if the parents or children, or, in certain cases, 
the brothers and sisters, of the testator are disinherited. 

Under the last head (B.) it appeared that a will was void 
unless certain persons were expressly appointed heirs or disin- 
herites] ; under the present head fall to be considered the cases 
where disherison was fatal to the will, What was the ground 
upon which the Roman law imposed on testators the duty of 
providing for certain persons, under a penalty of having their 
entire testamentary ¢lisposition made void # 


Since ascendants often without cause either disinherit their descendants 
or Jeave them out, a rule has been brought in that descendants may bring an 
action de tnofficioso testamento (to have the will set aside as undutiful), when 
they complain that they have been unjustly passed over or unjustly disin- 
herited. It is brought under colour of the plea that the ascendants were not 
of sound mind when they drew up the will. But the meaning of this is not 
th&t the ascendant was really mad, but that the will, though rightly made, 
disregarded the duty of natural affection : for if he were really mad, the will 
is no will at all. (J. 2, 18, pr.) 


Evidently this principle of Roman Jaw must be traced to the 
sane origin as the rule requiring express disherison. It follows 
from the community of interest that the children had with the 
father in the family property. That property was gathered by 
their help as well as his (for by the potestas the father became 
owner of all that aecrued to or was gained by his son), and it 
would have been extremely harsh to allow him to bequeath the 
whole of the property to strangers. It 1s to be remarked, how- 
ever, that there is a notable distinction between the class of 
persons that must be expressly disinherited, and those to whom 
bome property must be left. The former class, as has been 
pointed out, was based on a purely technical idea—namely, 
that until they were put out, the children living under the 
potestas of any one became at once, on his decease, his heirs. 
Hence, in the subsequent changes made as to the persons that 
required to be disinherited, the order of intestate succession 
was closely followed. But the duty ofa testator to make some 
provision for his children was based on a moral rather than on 
a technical conception. When the. testamentary power was 
first sanctioned, it was recognised as an invasion of the rights 
of the family ; but no hard and fast line was adopted to prevent 
the testator leaving his family destitute. Just as during his 
lite he was bound to provide tor’ bis tamily, but not according 
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to any fixed amount settled by law, so in leaving the property 
away from the family he was apparently left to his discretion. 
Moreover, gross misconduct on the part of the children was 
regarded as a just reason for disinheriting them. The obliga- 
tion to leave something to his children stood from the first. on 
a moral basis, and hence the class of persons to benetit by it 
did not vary according to the expansion of fechnical rules, but 
was based on the natural family relations as arising from the 
tie of blood. 


At first the amount that testators must leave was not fixed, 
and the children were allowed to resort eo the desperate ex- 
pedient of upsetting the will, only when ne other means existed 
by which they could obtain redress. 


Persons that in virtue of any other right come into the inheritance in 
whole or in part, cannot take proceedings to have the will set aside as un- 
dutiful. But posthumous chiidien can; for there is no other mht in virtue 


of which they can come into the inheritance. (J. 2, 18, 2.) 3 


A person under the age of puberty is arrogated. The arrogator disinherits him 
and dies. The will is not void, beeause he has his fourth secording to the constitution 
of Antoninus Pius. The querela inogiciost tstuments is therefore excluded. (DV, 5, 
2, 8,15.) 

The subject may be considered under the following heads : — 

1. The duty of testators, 

(1.) The persons to whom something must be left. 
(2.) The amount that must be Ieft. 
(3.) Satisfaction of legitun otherwise than by testament, 

2. Limitations to this duty. 

(1.) Arising from misconduct of the persons te whom the duty in owed, 
(2) Nye cal exceotion, 

3. The effect on a wall, when sume, but not enough, property in left to satisfy the 

legitim. 


1. Duty of testators. 


(1.) Not only are cescendants allowed to bring against an ascendant’s 
will the charge that itis undutiful, but ascendants too can bring the charge 
against a descendant’s will. A sister, morcover, or a brother, is under 
the sacred constitutions preferred to base persons appointed heirs by will ; 
they cannot, however, on that account, tule proceedings against all heirs. 
Kinsfolk more remote than orothers and sisters can in nu way take pro- 
ceedings ; or if they do, they cannot win. ‘J, 2, 158, 1.) 

Not only children by birth, but children adopted according to the 
arrangement made by our constitution, can bring an action to have the 
will set aside as uncutiful; but only if there is no other right in virtue of 
which they can come into the goods of the deceased. (J. 2, 18, 2. 


A woman adopts children She is not bound to leave them anything, because 
adoption has only a limited effect when made by women, (D. 5, 2, 29, 3.) But 
she must provide for her children by birth. (f'aul, Sent. 4, 5, 2.) 
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A father that has given his son in adoption has a right to legitim from them, 
(D. 5, 2, 80, pr.) 

According to the constitution of Constantine (A.D. 819) (C. Th. 2, 19, 1), only 
consanguineous brothers, and not eisters or utcrine brothers (t.e. having one mother, 
but a different father), had this privilege. In Justinian’s Code, sisters have the 
same privilege, but uterine brothers are still excluded. (C. 8, 28, 27.) Their 
right also was restricted. The right of children and parents as against each other 
was absolute against allehcirs (VD. 5, 2, 33, 1), but the right of consanguineous 
brothers and sisters wax only against heirs of bad character (qui infamiae vel 
turpitudinis, vel levis notae macula adspergantur). This refers to persons of bad 
or doubtful reputation, or even to frecdmen, unless they have deserved their reward 
by extraordinary services to the deceased. The preference of such persons to the 
brothers and sisters of the testator was, as it were, adding insult to injury, and these 
two things combined enable& them to upset the will 


(2.) The amount. that must be left. 

The amount, after the analogy of the ler Falcidia, is one 
quarter of the amount the complainant would have obtained 
had the deceased died without making a will. (D. 5, 2, 8, 6.) 


A man ought to have a fourth in order to disable him from bringing an 
action to have the will set aside as undutiful. (J. 2, 18, 6.) 

But in saying a fourth, we must be understood to mean that whether 
there is one person or more than one allowed to bring this action, to him or 
them one-fourth may be given, to be divided among them proportionally, 
each taking one-fourth of his share instead of the whole. (J. 2, 18, 7.) 

Justinian altered this proportion in the case of children, and enacted that when a 
testator had any children not exceeding four, he must leave to them one third of his 
entire property ; if they exceeded four, then one-half. (Nov. 18, 1.) By the old law, 
each of four children would have pot J ab tutestato, and been entitled to 4'g as legitim, 
in order to prevent the quercla dnufiiciost testament. Under the new rule, cach gets a 
fourth of a third -ae., vy Of the whole. If there are five children, each by the old 
rule would have got yy = (} > 4) of the inheritance; under the new rule they get 
vo = (J 4). Tf there are six children, by the old rule each would have got 
va = (8 x J): by the new rule each gets yy = (4 x 4). 

(3.) Satisfaction of legitim. 

The fourth may be given by way of inheritance, or of legacy, or of a trust, 
or as a gift in prospect of death, or as a present fvfer v7cos in those cases 


only that are mentioned in our constitution, or in the other ways contained 
in the constitutions. (J. 2, 18, 6.) 


Ifa testator made his son sole heir, the querela could not be 
brought. however much the property might be burdened with 
debts and leracies ; but the son had always the benefit of the 
Faleidian fourth. (Paul. Sent. 4, 5, 5.) 

In avd. 279, Zeno enacted that if a testator had given a 
dowry (dos) or son’s portion (donatio ante nuptias), the amount 
so settled in marriage should be reckoned as part of their 
leyitim. (C. 3, 28, 29.) 

There was more doubt as to other gifts made during life. 
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Ulpian says, if a gift is made expressly in satisfaction of the 
legitim, it should avail, so far as it goes, to exhaust the duty of 
the donor ; at all events, he says, it must be considered as part 
of the inheritance for the purpose of hotchpot (eollativ).  (D. 5, 
2, 25, pr.) 

If a son accepts money from his father, and agrees, in con- 
sideration of it. not to demand his legitim,’the pact is no bar 
to his suing for the fall amount of his Jegitim on the death of 
his father. (Paul, Sent. 4, 5,8.) If, however, the father has 
during his life given him money on the express condition that 
it was to be in part satisfaction of his legitim, and the son after 
the father’s death has kept the gifts, he cannot upset the will, 
but may compel the heirs to make up the deficiency, if any 
exists. (C. 3, 28, 35, 2. 

2. Restrictions on the duty of testator. 

(1.) Arising from the misconduct of persons to whom the 
legitim was due. ‘ 

As the duty of the testator was based ona moral claim, it 
ceased to exist if there was grave misconduct on the part of 
the persons entitled. For a Jong time there was no definite 
standard by which the delinquencies of children should be 
judged. as there was at first no definite share of the inherit- 
ance they could claim. The question was one for the discretion 
of the judge. guided by precedents and occasional imperial 
constitutions. It wall suffice, however, to give the causes of 
disherison as they were finally settled by Justinian. Ino order 
to deprive a person of his legitim, if was necessary that the 
testator should specify in his will for what reason he exercised 
his power of disherison. These reasons were all connceted with 
a breach of paternal, filial, or fraternal duty. (Nov. 115, 3, 


Grounps FoR DISINHERITING A CHILD. 


. Assaulting the parent. 
. Other serions and disgraceful injury. 
. Accusing the parent of any crime, except treason, 
. Associating with dabblers in witchcraft. 
. Attempting the parent’x Ife by poisoning or otherwise. 
6°. Adultery with father’s wife or concubine. 
. Informing against a parent, and putting him to great 
8°. Refusing to become surety for a parent to procure his release froin prison. 
8°, Successfully frustrating an attempt of a parent to make a will, the parent 
afterwards being enabled to do so. 
10° Following the profession of comic actor or gladiator, except when the parent 
did an too. 
11°. A daughter prostituting herself, or marrying a freedman withuut her parent’s 
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consent. But she was excused if a dowry and husband were not provided for her 
before she was twenty-five. 

12°. Neglecting to take charge of an insane parent. 

18°, Neglecting, although able, to redeem » parent from eaptivity. 

14°. Heterodoxy of the child: orthodoxy is to be in communion with the Church, 
and to hold the faith as settled by the Councils of Nicaea, Constantinople, Ephesus, 
and Chalcedon. (Nov. 115, 3, 14.)' 


Gnounns FoR Disixwerrrinc Parents. (Nov. 115, 4.) 


Of the reasons above given, the following numbers apply reciprocally to offences by 
parents against children :—Nos. 3, 5, 6, 9, 12, 138,14. As regards 14, there is a 
notable provision in the Code. If the parent is heretical and the child orthodox, the 
latter is to have its Jegitim notwithstanding any offence it may commit against the 
parent. If it is free from offu@ce, then the child must get as much. as it would have 
obtained if its parent had dicd intestate. (C. 1, 5, 13.) 


Grounps FoR DISINHERITING BRoTHERS: AND Sisters. (Nov. 22, 47, pr.) 

1. Attempts on the life of the testator by his brother or sister. 

2. Accusation of a capital offence. 

3. Endeavouring to deprive him of his property, 

(2.) Special exemption from duty of providing legitim. 

A soldier making his will while on service was not obliged 
to Jeave anything to his parents, children. or brothers, or sisters. 
(D.5, 2,27, 2; 0.3, 28,9; C.3, 28, 24.) But, as in the instances 
already mentioned, the privilege was confined to soldiers on 
service, and did not belong to veterans, (D. 5, 2, 8, 3.) 

3. The effect on a will of a failure to provide the legitim. 

(1.) When nothing was left to the person entitled to legitim,. 
and on that ground the will was attacked, the result was to 
make the wall void and create an intestacy. (D. 5, 2, 6,1; 
C. 3, 28, 30,1.) The petitioner recovered the inheritance, either: 
as Lferes or as Bononun Possessor, according to the nature of his. 
title; the gilts of hberty were annulled; the legacies were 
made void, and if they had been paid before the controversy 
was raised, the money could be demanded back. (D. 5, 2, 8. 
16.) The successfel petitioner must admit all that are equally 
near With him to the testator in the order of snecession, unless 
they refused to Join in the suit, or renounced their claim. (D. 5, 


1 Bis aeptem ex causia exheres filins esto :- 
Si patrem feriat, at malediout a; 
Carcere conclusum ai negligat ; aut 
Grimints accuset ; vel paret insides ; 
Si dederit damnum grave ; 3i nec ab heste redemit ;- 
Testarite vetet ; se sucietque malas ; 
Si mimogs sequitur ; ritaetve cubile 


orthodozus ; Nlia, x 
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If there was more than one heir named in the will, it might 
happen that as aguinst some the petitioner might succeed, and 
against others fail. 


A mother died, having named two heirs in her will—her daughter Seia for s quarter 
and a stranger for three-quarters, leaving another daughter, Sempronia, wholly unpro- 
vided for. Sempronia brings her complaint, and succeeds, What are the rights vl 
Seia? Sempronia petitions for and obtains the half of the inheritance, Seia retaining 
her portion as heir in respect of the other half. This was supposed to conflict with a 
favourite technical rule, that a person could not die as to part of bis property teatate, 
and as to part intestate, and that the universal successors must cume in under one 
right or the other. This rule, however, did not apply to cases like the present ; it was 
enough if the will provided for the whole inheritance at the time it was made. The 
neglect to provide the legitim for Sempronia made ti will voidable only, not void. 
(D. 5, 2,24; D. 5, 2,15, 2; D. 5, 2,19.) 

In such a case, when a will is only partially set aside, what is the effect on the 
legacies and gifts of freedom? The rule, as stated by the Emperor Gordian (a.p. 240), 
was, that inasmuch as the petitioner succeeded ab intestato, she waa released from the 
legacies (including fidetcommissa), but was bound to respect and support the bequests 
of freedom. (C. 3, 28, 13.) 


The effect, then, of wholly failing to provide legitim, was to 
make the will voidable at the instance of the person unprovided 
for. But this might be prevented by various circumstances, 


(1°.) Acquiescence by the persons disappointed in the act of the testator. This 
acquiescence might be explicit (I). 5, 2, 31, &), or inferred from the acta of the person 
disappointed. The acceptance of a legacy was conclusive, because unless the will were 
treated as valid, the legacy was not due. (1). 34, 9, 5, pr.) So if the person buys the 
inheritance, or any property in it, from the heirs, or hires land from them, or pays them 
what he owed to the testator, or does any other act recognising their title, he is 
debarred from upsetting the will. (1). 5, 2, 28, 1; (. 3, 24, 8, 1.) 


EXCEPTION.—If a fu/or, acting on account of a pufprllus actually in his 
protection (/ufc/a), receives a legacy under his father’s will, although nothing 
has been left the éufor himself by his father, he can none the less bring an 
action on his own account to have his father’s will set aside as undutiful. 
(J. 2, 18, 4.) 

Conversely, if on account of his pufi//us, to whom nothing has been left, 
he brings his action, and is overcome, he himself does not lose a legacy left 
him in the same will. (J. 2, 18, 5.) 


(2°.) When the disherison is due to ignorance. 

A mother believing her soldier son to be killed, made no provision for him in her 
will. Hecan claim the inher:tance ab tntestato (1). 5, 2, 27, 4), but according to 
decree of Hadrian, only on condition that he pays the legacies, and gives effect to the 
bequests of freedom. (D. 5, 2, 28.) 

(3°.) If the heir does not defend the inheritance when it is attacked by a person 
claiming legitim, and judgment goes by default, the legacies and bequests of 
freedom are not affected. The Heir alone, against whom the action is brought, is 
bound by it. (D. 5, 2, 17,1; D. 49,1, 14, 1.) 

(4°.) Lf on a suit being brought, a compromise (tranaactio) is made with the heirs, 
the will remains valid, and the legacies must be paid, and bequests of freedom 


carried out. (D. 5, 2, 29, 2.) 
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(2.) If the testator leaves something, but not enough, to 
satisfy the legitim. 


All this must be taken to apply to those cases only where nothing at all 
has been left in the testator’s will. Our constitution brought this in out of 
respect to nature. But if any share of the inheritance, however small, or 
anything is left them, then the complaint that the will is undutiful (de zn- 
Officioso guerela) is at rest; only what they lack must be made up to them to 
the amount of a fourth of their legal portion, although no clause was thrown 
in directing it to be made up at the discretion of a good man. (J. 2, 18, 3.) 


At first the law was very strict, and even when the heirs included some of the 
testator's children, the child left out was not compelled to ask the amount to be made 
up, but could upset the will. @Paul, Sent. 4, 5, 7.) Previous to the change made by 
Justinian (C. 3, 28, 30, pr.), a clause was usually inserted in wills, that if the provi- 
sion for the legitim sheuld prove insufficient, the heirs should increase it to the proper 
amount (si quid minus foret, et suppleretur), The effect was, that as the person 
could sue for a supplement under this clause, he could not resort to the qucrela 
inoficioni testamenti, because that remedy was allowed only when no other was avail- 
able. The enactinent of Justinian made that clause a rule for all wills, so that 
whether the clause was inserted or not, if anything was left in satisfaction of legitim, 
it pré&vented the will being made void. (C. 3, 28, 36, pr.) The will was to be 
supported, but the legitim must be satisfied. 


D. APPOINTMENT AND SUBSTITUTION OF HEIRS. 

The essential object. of a will was to appoint an heir. If no 
legacies were given, and there were no persons to disinherit, 
a wil] might consist of no more than five words, “Be Lucius 
Titius my heir” (Lueius Titius mihi heres esto), or if it were a 
nuncupative wil], mn presence of the heir designated, three 
words sufficed, “ Be Lucius heir” (Lucius heres exto).  (D. 28, 
5,1, 1.) The appointment of heirs will be considered under 
four heads. 

1, Simple appointment of heirs. (Justitutio heredum.) 

2. Substitution of heirs to take in defuult of persons 
nominated. (Substitutio vulgaris.) 

3. Substitution of heirs to a child under puberty. (Substitutio 
pupillaris.) 

4. Substitution of heirs to insane persons. (Substitutio 


J. Appointment of Heirs (Jnstitutio heredum). 


1. The proper part of the will for the appomtment of the 
heirs is immediately after the disherison of those requiring to be 
disinherited. (D. 28, 5,1, pr.) If a legacy were given before 
the appointment of the heirs, it was void, because it depended 
upon the designation of the heirs (Ulp. Frag. 24, 15); and 
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according to the Sabinians, but not the Proculians, even the 

nomination of tutores was void, although that took nothing 

away from the inheritance. (Paul, Sent. 3, 6,2.) But Justinian 

altered the law upon this point, and declared that a will should 

be valid and perfect although the appointment of the heirs did 

not precede the giving of legacies. (See Legacy, Third Period.) 
2. The form of appointment. 


It is not, however, enough, in order that the will may take effect under the 
Jus cvtic, to observe all we have set forth above as to the sale of the familia 
and the witnesses, and the formal declaration. Before all else, we must care- 
fully inquire whether the heir has been appoiffted with the customary 
formalines. If he has been appointed in any other way, the fact that the 
testator has sold his fvmed7a, has employed the witnesses, and has formally 
declared the will in the way we have stated above, 1s of no avail. The 
formal mode of appointment ts this, “ Let Tittus be hen ;” but the form, “1 
order that Titius be heir,” seems now to be approved. The form, however, 
“T wish Tittus to be heir,” is not approved; and the forms, “IT appoint 
him heir” 77¢éwm heredem instituo, ; and again, * T make him heir” (4es ede 
facto), most disapprove. (G. 2, 115-117.) 

In ap. 339, Constantius and Constans enacted that whatever the form of words 
used, the appointment of heirs should be vahd if the intention of the testator could 
be clearly ascertained. (C. 6, 23,15.) But the appemtment must be in evpress 
languaye 3 it could not be inferred from the testator throwing Upon & person duties 
belonging to the heir, as to pay debts or legacies, (1. 25, 5, 65.) 


3. An heir could not be appointed for specific articles or 
property of the testator (er certa re) An heir was a universal 
successor, but to make him successor to specific articles: was to 
convert him into a singular successor. Such an appointment 
did not, however, invalidate the will; the clause specifving: the 
articles was rejected as superfluous, as if it had never been 
written. (D. 28,5, 1,4.) But if there were several heirs, such 
an appointment was treated as a pre-legacy (praelryat my) ; 
te, as something to be taken out of the imberitance before 
it was divided among the heirs, thus putting the recipient in 
the position of a legatee, and subjecting him to a deduction 
of the Faleidian fourth. 


A person appointel a freedman heir of his maternal property in Pannonia, and 
Titius to be herr of his paternal property in Syma. This is construed as an equal 
division, but in a partition the judge will follow the wisues of the testator, having 
regard to the rights of each heir tv a Falcidian fourth. (1). 25, 5, 78, pr.) 

Two heirs are named, one to the Cornelian estate, and the other to the Libyan. 
One of the properties is three-fourths, the other one-fourth of the wealth of the 
deceased. The two beirs wil] take eyual shares, as being appointed without any parts 
assigned, but on a partition each will be entitled to the estate specifically left him. 
(D. 28, 5, 35, pr.) As, however, they are’ equal in law, each must pay one-half of the 
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debta; and if the debts exhaust all that is left to one, then the appointment is void, 
Otherwise, the things bequeathed are subject to a deduction of a Falcidian fourth, as 
in the case of legacies. (D. 28, 5, 35, 1.) 


By a constitution of Justinian, if some of the heirs were 
appointed for particular things, and others for an aliquot part 
of the inheritance, or without the addition of any shares, the 
former were to be regarded simply as legatees, and those 
named with an aliquot share, or no share of the inheritance, 
were alone to be heirs. (C. 6, 24, 13.) 


4. An heir cannot be appointed from a fixed time or for a fixed time,— 
as “five ycars after I die,” @r “from such and such kalends,” or “until such 
and such kalends let him be heir.” The addition of the day must, it is held, 
be regarded as idle ; and everything is just as if the heir had been appointed 
unconditionally. (J. 2, 14, 9.) 


5. Conditional appointment. 


An heir can be appointed either simply (fxvre) or conditionally. (J. 2, 


An impossible condition in the appointment of heirs, and in legacies, as 
also in trusts and grants of freedom, is regarded as if it had never been 
written (fro non scrifto). (J. 2, 14, 10.) 

If more conditions than one are appended to the appointment, then 
if they are put jointly—as, for instance, “If that and that are done”—all 
must be obeyed ; but if alternatively—as, for instance, “If that or that is 
done”—it is enough to comply with any one at pleasure. (J. 2, 14, 11.) 


The subject of conditions will be discussed under Legacy. 


II. Common Substitution (Vulgaris substitutio). 
1. Substitution of a single heir for a single nominated heir. 


Sometimes we make two or more degrees of heirs, thus :—“ Let Lucius 
Titius be my heir; and decide within the first hundred days after you know 
and can. Unless you so decide, be disinherited. Then let Maevius be my 
heir, and decide within the hundred days,”? and soon. We can go on to 
make as many substitutes as we please. (G. 2, 174.) 

A man can in his will make several degrees of heirs ; as, for instance, 
“If he is not to be heir, let such and such another be heir.” Then the 
testator may go on to substitute as many as he pleases, and to appoint, as a 
last resort, a slave necessary heir. (J. 2, 15, pr.) 

If then the heir appointed in the first degree decides to enter on the in- 
heritance, he becomes heir, and the substitute is shut out. If he does not 
decide, he is set aside, even although he acts as heir (fro herede), and into 
his place the substitute next comes ; and so on if there are several degrees, 
in each singly on the like principle. But if a time to decide (cretio) is given 





1 Lucius Titius heres esto, cernitogue in diebus (centum) proximis, quibus scies 
poterisque. Quodni tla creveris, exheres esto. Tum Macvius heres esto cernitoque in 
diebus centum. . 
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without words to disinherit, that is as follows : “If you do not decide, then 
let Publius Maevius be my heir,” the effect is found to be quite different ; 
because if the first omits to decide, but acts as heir, the substitute is ad- 
mitted to a share, and both become heirs with equal shares. If, however, 
he neither decides nor acts as heir, he is undoubtedly set aside altogether, 
and the substitute succeeds to the whole inheritance. But Sabinus held 
that so long as the first can decide, and in that, way become heir, even 
although he has not acted as heir, the substitute is not let in: whereas once 
the time for deciding has come to an end, though acting as an heir, he lets 
in the substitute. But by the other school it was held that even if some of 
the time for deciding still remained over, yet by acting as heir he let in the 
substitute for a share, and could no longer turn back to decide. (G. 2, 
176-178.) 


A will, even after the death of the testator, did not operate as an investitive fact 
of the heredifas ; it was simply a formal offer of the inheritance which, until it was 
accepted, had no effect. Hence a formal acceptance was necessary in order to exclude 
the substitute. As soon as the person named became heir, the possibility of the sub- 


-~ 


stitute succeeding was destroyed. (C, 6, 26,5; D. 20, 2, 7, pr.) The passage froin 
Gaius has no place in the later law, but its full caplanation must be reserved for a 
later stage. ® 


EXCEPYTION.—If a testator thinks another man’s slave is a paterfamilias, 
and appoints him his heir, or if he does not become heir, names Maevius as 
his substitute ; and if that slave, by his master’s orders, enters on the inherit- 
ance, Maevius is let in for a share ; for the words, “ If he is not to be heir,” 
used of a man that the testator knows to be subject to another's power, are 
taken thus :—“ If he neither 1s to be heir nor makes any one else heir.” But 
when they are used of a man that the testator thinks a faterfaumifras, the 
meaning is :—“ If he has not acquired the inheritance for himself, or for the 
person to whose power he has afterwards come to be subject.” This was 
settled by Tiberius Caesar in regard to his own slave Parthenius. (J. 2, 


Two distinct objects were served by substitution. (1.) It 
provided against a failure of the will through the death or 
refusal of the heir appointed; and by adding on successive 
substitutes, and finally substituting a slave, the risk of an in- 
testacy was greatly reduced. (2.) During the whole of the 
Empire, until Justinian, the laws of escheat (leges caducariae) 
were in force, and in certain cases the shares of deceased heirs 
went to the Exchequer instead of to the co-heirs. (See p. 748.) 
This danger was entirely removed by reciprocal substitution 
of the co-heirs. Thus, if A. and B. are named heirs, and A. is 
substituted in default of B., or B. in default of A., there is no 
opportunity for the Exchequer to come in. But although eub- 
stitution had the same general effect as the jus accrescendi, 
some difference existed between them. 

(1.) The jus accrescendi took effect ‘without the consent, and even in opposition to 


790 
the wishes, of the heir ; but a substitute need not accept any new share 


= 


leased. . ; 
P (2.) The representatives of a deceased heir, succeeding in his place, took by the jus 
accrescendi ; but if several co-heirs are reciprocally substituted, the shares of those 


that refuse go wholly to the surviving heirs. (D. 28, 6, 45, 1.) 
(3,) A difference emerged when there were several co-heirs. (See p. 758.) 


9. Substitution when more than one heir is nominated. 


We may lawfully name as substitutes either one or more, and that either 
in the place of one, or again in the place of more than one. (G. 2, 175.) 

Several may be named as substitutes in the place of one, Or one in the 
place of several, or one in the place of one; or the heirs appointed may be 


made substitutes to one awother in turn. (J. 2, 15, 1.) 


X. appoints A. as heir for 5, B. for 4; and if B. fails to enter as heir, then C. is 
to take #7. B. does not enter. C. gets 3 as B.’s substitute, and } as being himself 
appointed. (D. 28, 5, 9, 15.) 

X. appoints A. as heir for 4, B. for 4; and if A, does not become heir, then C. to 
have #. Suppose A. enters; A, and B. get each 4, and C. is excluded. If A. does 
not enter, how much should C. get? The answer given is, that B. gets 6, and C. gets 
9 parts ; the as being taken as equal to 15 ounces. Their shares stand to each other 
as—Asgir:g:fP::2:8::6:9. (D. 28,5,15,1.) In this case, therefore, C. 
takes 6 parts as B.’s sulstitute, and 3 parts as a nominee himself. (D. 28, 5, 16.) 


(1.) A substitute of a substitute is a substitute to the heir 
appointed. (Sudstitutus substituto est substitutus instituto. 


But if an heir is appointed, and a co-heir is made his substitute, and 
then sume third person made substitute to both, the late Emperors Severus 
and Antoninus decided by a rescript that no distinction should be made, 
but that the substitute should be let in for both shares. (J. 2, 15, 3.) 


Titius is substitute for Gaius, and Sempronius for 


Titius and Gains are co-hveirs. 
Manifestly Sempronius 


Titius. Titius dies before the testator, and Gaius refuses, 
will get the share of Titius ; but will he get the share ef Gaius, to whom he was not 
If Gains died first, and Titius became substitute, he acquired a right to 


substituted ? 
But when the share of 


the whole, and of course Sempronius had the same right. 
Gaius never in any way accracd to Titins, it was difficult to see how it could pass 
from him to Sempronius, This difficulty was removed by the rule stated in the text. 
()). 28, 6, 27. 

A. and L. are co-heirs. 
took, nor A.C. gets the whole. 


(2.) Reciprocal substitution established a species of jus ac- 
erescendt, notwithstanding the der Julia ef Papia Poppaea. 


B. is substitute to A. C. is substitute to B. B. never 


A., B., C.. D. are nominated heirs, and reciprocally substituted (+osyue omnes 
tnricem substituy) A., B., and C. enter on the inheritance. 1D. refuses ; afterwards 
C. dies. The share of D. goes to A., B., and C. 5, then C.’s share goes to A. and B., 
and not to C.’s heirs. (1). 28, 6, 23.) 

X. appointed Titius and his son heirs, and substituted them reciprocally. Then 
he added as heirs Gaius, Marcus, and Maevius, and added, “1 substitute all recipro- 
cally.” Held that this clanse did not apply to father aud son, who were specially 
substituted the one for the other. 11). 28, 6,941, 5) 
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If heirs are appointed with unequal shares, and made substitutes to one 
another in turn, without any mention therein of shares, the testator is held 
to have given them the same shares as substitutes that he gave them in the 
appointment. So a rescript of the late Emperor Pius settled. (J. 2, 15, 2.) 

A. is heir for 1 ounce, B. for 8, and C. for } as. C. repudiates. C.'s 3 is regarded 
as made up of 9 parts, of which 1 accrues to A., and 8 to B., unless an intention to 
the contrary is clearly expressed by the testator. (D. 28 6, 24.) 


III. Substitution for children (Substitutto Pupillaris), 


1. Difference between common and pupillary substitution. 

To his descendants under puberty that a man has in his fofes/as, not only 
can he name a substitute, as in the manner abovestated—that is, so that ifhe 
has not heirs the other shall be his heir; but in one respect he can go further, 
so that if he has heirs. and they die while still under puberty, some one shall 
be their heir. For instance, a man may speak thus :—“ Let Titius my son 
be my heir. If my son shall not be my heir, or if he shall be my heir, and 
dies before he comes to be his own fufor™ that is, comes to puberty), “then 
let Seius be my heir.”' Now, in this case, if the son is not heir, the sub- 
stitute becomes the father’s heir. But if the son is heir, and dies before 
puberty, then the substitute becomes the son's heir. For usage has appéinted 
that, when descendants are of such an ave as to be unableto make a will for 
themselves, their ascendants may make it fur them. (J. 2, 10, pro; G. 2, 
179-180.) 

In a substitution to a fufil/us therefore (pupiliaris substitutio), arranged 
after the fashion already stated, there are in a wav two wills -one the 
father’s, and the other the son’s--just as if the son had appointed an heir to 
himself. At all events, assuredly the one will governs two cases; that 1s, two 
inheritances. (J. 2, 16,2; G. 2, 180.) 

No one can make a will for his de-cencants, unless he makes one for him- 
self too. The will for the puprd/is is indeed a part of the father's will, and 
follows upon it; and so entirely, that of the father’s will cannot take effect, 
not even the son's can. (J. 2, 16. 5.) 

2. Such substitution can be made only by a putersanutias to 
children under his potestas, and the substitution cannot be post- 
poned beyond the age of puberty. Hence no pupillary eubstitne 
tion can be made for emancipated children, (D. 28, 6, 2, pr.) 
The children must be under the potrxtas both at the time of 
making the will and of the testator’s death. (VD. 28, 6, 41, 2.) 


To a male, therefore, up to fourteen, a substitute can be appointed ; toa 
female up to twelve. If this time goes by, the appointment of a substitute 
vanishes away. (J. 2, 16, 8.) 

But the substitution might be for a less period, until the child 
reached ten, and another substitute might take thenceforward 
to fourteen. (LD). 28, 6, 38, 1; D. 28, 6, 43, 1.) 


1 Titius filius meus heres mihi cat: vi plius meus heres rahi non ert, acve heres er 
et prius moriatur, quam in suam tutel€in venerit tune Sevus here: 
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Not only to the descendants under puberty that they appoint their heirs 
can ascendants name substitutes, so that if the descendants become their 
heirs, and die before the age of puberty, their heir may be the man the 
ascendants wish ; but also to those they disinherit. Therefore, in that case 
whatever the pufi//us acquires by inheritances, or legacies, or gifts of near 
kinsfolk and friends, all belongs to the substitute. (J. 2, 16, 4; G. 2, 182.) 

All we have said about naming substitutes to descendants under puberty, 
whether they are appointed heirs or disinherited, we must understand like- 
wise of posthumous children. (J. 2, 16, 4; G. 2, 183.) 

To an outsider, or to a son over puberty that is appointed heir, no one 
can name a substitute, so that if the outsider or grown-up son becomes heir, 
and dies within a fixed time, that other may be his heir. This only is 
allowed : the testator may find him by a trust to give up to another his in- 
heritance, in whole or in part. The nature of this right we will lay down in 
its proper place. (J. 2, 16,9; G. 2, 184) 

The father cannot make the substitute to his child heir to his own property and 
not also to the child’s ; such a substitution would be against the rule that an heir 
cannot be appointed to definite things. (D. 28, 6, 41,8.) Hence the substitute must 
be heir not only to the father’s inheritance, but also to the child's. (D. 28, 6, 10, 5.) 
The et.ceptions are not important. (D. 28, 6, 16, pr.) Conversely, the substitute to 
a child cannot take the child’s property without the father’s (D. 28, 6, 10, 2), nor can 
an heir under the father’s will, who is also substituted for the child, enter on the 
father’s inheritance, without alxu accepting the child's. (D. 28, 6, 10, 3.) If the 
child did not enter on the father’s inheritance, the better opinion was that the sub- 
Btitute need not take both (D. 29, 2, 42; D. 28, 6, 12); but from this opinion some 
jurists disnented. (D. 42, 5, 28.) 


It is usual to guard the Juf7//us from the risk of plots against him, after 
the parent’s death, in this manner: The common way to appoint a sub- 
stitute is to do it openly (vu/earis substitutic), that is, in the place in which 
we appoint the fupi//us heir: for it calls the substitute to the inheritance 
only if the pupr//us never becomes heir at all. This happens when he dies 
in the lifetime of the parent. In that case we cannot suspect the substitute 
of any wrong-doing ; since, while the testator lives, no one knows anything 
that is written in the will. But the other appointment of a substitute by 
which we call one in even although the pufid/us has become heir if he dies 
under puberty, we write on tablets lower down. These tablets we seal up 
with a thread and with wax of their own; and in the earlier tablets we 
provide that the lower tablets shall not be opened while our son is still alive 
and under puberty. But it is far safer to have both kinds of appointment 
sealed up apart in tablets lower down. For if they are (not) sealed up and 
set apart as we have said, it can be understood from the earlier that in the 
other too the same person is the substitute. (G. 2, 181.) 

But if anyone its so apprehensive as to fear that his son while still a 
pupilius may, from the fact that a substitute to him has been openly ap- 
pointed, be exposed after his death to the risk of plots, he ought to proceed 
thus :—The appointment of a substitute in the common way ought to be made 
openly and in the first part of the will; but the other appointment calling in 
a substitute in case the pugs//us should become heir and die under the age of 
puberty, ought to be written separately, and in the lower part of the will. This 
latter part, then, he ought to seal up with a thread and with wax of its own; 
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and in the earlier part of the will he ought to provide that the lower tablets 
are not to be opened while his son is alive and still under the age of puberty. 
In any case this is plain, that the appointment of a substitute to a son under 
puberty takes effect none the less because it is written in the same tablet in 
which the testator appoints him his heir, dangerous though this may be to 
the Zupillus. (J. 2, 16, 3.) 


So entirely were the son's and father's wills held to be one that the Prator waa 
satisfied with seven seals for both. (D. 28, 6, 20, pr.) But the father's will might 
be in writing and the son's oral, or the father’s oral and the son's in writing. (D. 2s, 
6, 20, 1.) The father’s will must, however, precede the pupillary substitution in order 
of time (D. 28, 6, 16, 1), even when they are made at the same sitting. (D. 28, 6, 
20, pr.) Moreover, the father ought to appoint his own heirs first, before substituting 
for his son. (D. 28, 6, 2, 4.) @ 


Either to each descendant singly, or to the one that shall die last under 
the age of puberty, a substitute can be appointed : to cach singly if he wishes 
none of them to die intestate ; to the last if he wishes the right of regular 
inheritance to be kept unbroken among them. (J. 2, 16, 6.) 

A substitute to a child under puberty may be appointed either by name, 
as “ Titius,” or generally as “whoever is to be my heir.” These latter words 
call in as substitutes, on the death of the son under puberty, all that fave 
been appointed heirs in the will, and have become heirs each to the share in 
which he was made heir. (J. 2, 16, 7.) 


The form, “Whoever shall be my heir, let him be heir to my son while under the 
age of puberty,” is called by the commentators “ breriloqua.” It was construed to 
apply only to the testamentary heirs appuinted by the will. (D. 28. 6, 8, 1.) 

X. appointed heirs, Titius, and Gaius X.’s son, a child. Maevius was substituted 
for Titius, and ‘* Whoever under the above writing shall be my heir” was substituted 
for Gaius. Titius did not enter. Maevius entered. Then Gaius died. Maevius 
got the share of Gaius as a pupillary substitute. (I. 28, 6, 34, 1.) 

X. appointed heirs, his son Titius a child, and Stichus a slave of Marcus, He 
added a clause, ‘ Whoever is heir to me. let the same be heir to my son.” Stichus 
entered by command of his master. Held that Marcus could not be substitute for 
Titius, because his name did not appear as heir in the will, (1D). 2%, 6, 5.) 

X. appointed heirs his two sons under puberty, substituting them for cach other, 
and, for the survivor of them, Titius. The true construction of the clause was that 
the two sons were substitutes in the first deyree, and only in default of both did 
Titius come in as a substitute in the second degree. (1D. 28, 6, 25.) 


IV. Substitution for the insane—Subatitutio Lremplaris. 


Stirred up by this principle, we have gone on to place in our Code a con- 
stitution providing that if ascendants have children, or grandchildren, or 
great-grandchildren, of whatever sex or degree, that are of unsound mind, 
then they may lawfully, although these descendants are over puberty, 
appoint as substitutes any determinate persons. after the example of the 
appointment of substitutes to, pupi/ié. If, however, the descendants come 
again to their senses, then this appointment of a substitute is invalidated. 
This also follows the example in the case of the pupilius ; for there too, 
after he has grown up, the appointment is invalidated. (J. 2, 16, 1-) 


Before Justinian, a pareot of a dumb or insane son or 
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daughter could, even after they had reached puberty, make a 
substitute for them on leave being obtained by special petition 
to the Emperor. This substitution lasted until the disability 
was removed. (D. 28, 6, 43, pr.) Justinian allowed this 
privilege in all cases without any petition, subject to the 
following rules (C. 4 26, 9) :— 

1. A parent of either sex may substitute to any insane child. 

2. Such parent could not do so without leaving to the child 
its legitim (legitima portio). 

8. If the insane person has any children, these must be sub- 
stituted ; and failing them, the children of the testator. 


BE. INCAPACITY (TESTAMENT/ FACTIO). 


If, therefore, we are asking whether a will can take effect, we ought, first 
of all, to observe whether the maker had festamenti factio (capacity to take 
any part in making a will or any benefit under a will). If he had, then next 
we must inquire whether he made his will according to the rule of the civil 
law-——unless, indeed, he is a soldier; for they, because of their excessive 
want of skill, are, as we have said, allowed to make a will in any way they 
please, or in any way they can. (G. 2, 114.) 

In the case of outside heirs this rule is observed, that there must be 
festamenti fac tio with them, whether they themselves are appointed heirs, or 
persons in their fofestas, At two times this is looked into—at the time of 
making the will, in order that the appointment may stand ; and at the time 
of the testator’s death, that it may be carried out. More than this, there 
ought to be festament? factto with the heir at the time he enters un the in- 
heritance as well, and that whether his appointment is simple or conditional. 
For the heir’s rights ought to be looked into at that time above all at which 
he acquires the inheritance. But as for the time between making the will 
and the testator’s death, or the fulfilment of the condition, no change of 
status in that interval harms the rights of the heir; because, as we have said, 
there are three times (only) to be looked to. (J. 2, 19, 4.) 

Testaments factio seems to belong not only to him that can make a will, 
but to him that under another's will can take himself, or can acquire for 
another, although he cannot make a will, A madman, therefore, a dumb 
man, a posthumous child, an infant, a “#/susfamilras, and another's slave, are 
said to have festument? factto. They cannot, indeed, make a will, but 
under a will they can acquire either for themselves or for another. (J. 


2, 19, 4.) 

To make a will valid, the testator, witnesses, and heirs must he capable of holding 
their several parts ; they must have with each other testamenti fuctio. (Ulp. Frag. 
20, 8.) . 

I. Incapacity of Testator. 


1. The loss of freedom. 
1°. Slaves cannot make wills, except slaves belonging to the 
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State (servus publicus Populi Romani). These could leave half of 
their property (peculium) by will. (Ulp. Frag. 20, 16.) 


2°. The will of a man in the hands of the enemy, made there, does not take 
effect although he comes back. But a will made while he was in the State 
takes effect, if he comes back, by the jus fostiimintt,; or if he dies there, by 


the /ex Cornelia. (J. 2, 12, 5.) 
e 


Capture by brigands did not take away a man's legal right to freedom, and there- 
fore did not affect his testamentary capacity. (D. 28, 1, 13, pr.) (See p. 169.) 


2. The loss of citizenship. 


1°. A Latinus Junianus was made incapable by the express provision of the ler 
Junia Norbana (Ulp. Frag. 20, 14); unless he acy fred the Jus Qucritium within 
100 days. (Ulp. Frag. 17, 1.) 

2°. The dedititii could not make wills ; not as Roman citizens, for they were aliens 
(peregrini) ; and not as aliens, for thev were not members of any other State. Analien 
makes a will according to the law of his own country. (Ulp. Frag. 20, 14.) 

3. Hostages could not make wills (1). 28, 1,11), and on their death their property 
went to the Exchequer. (D. 49, 14, 31.) 

4°. The old punishment of tnterdictio aqua et iqni vitiated any existing wll and 
created an incapacity to make another. (1D. 28,1, 8,1.) The pumshment of deporta- 
tion, which superseded it, had the same effect (1). 25, 1, 8, 2); but uot relegatio, os 
the latter did not deprive the offender of his citizenship, (1). 28, 1, 8, 3.) 

5°. Jf a person convicted of a capital crime dies pending an appeal, his will is 
valid, unless he has committed suicide tu escape punishment. (1). 28, 1, 15, 2; C. 6, 
22). 2: 


3. Incapacity arising from the ancient forms of wills. 


1°, Women could not make wills so long as these were made in the Cometiac 
but they could make the will per aes ct dibram, with the cousent of their 
(Paul, Sent. 3, 4, 1.) 


We must observe, besides, that if a woman 7a fufefa makes a will, she 
ought to make it by authority of her “for, or it will be void by the jus 
ctvile. (G. 2, 118.) 

In old times, in order to make a will, a fdductarta coemptio used to take 
place. At that time, indeed, women (with certain caceptions, had not the 
right of making a will in any other way than by making a coemfé vo, then 
being reconveyed, and lastly manumitted. This necessity for a coempti, 
however, at the instance of the late Emperor Hadrian, the Senate remitted ; 
and thus women, they resolved, have the same rights as if they had made a 
coempltto. (Gi ¥, 115 A.) 

But the Senate, at the instance of the late Emperor Hadrian, as we have 
pointed out above, allowed women, even without making a cocmipito, to 
make a will, if only they were at the time above twelve years of age, and bad 
the authonty of their ¢w/or. This was the way in which those not freed from 
tutela ought to make a will. ¢(G. 2, 112, as restored.) 

Women, therefore, seem to be in a better position than men. A man 
under fourteen cannot make a will, even although he wishes to, and has the 
authority of his ¢v/or. But a woman, after her twelfth year, obtaiis the right 
of making a will with the authori of her fufor. (G. 2, 113.; 
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Gaius starts a question to which he is unable to give a 
decided answer: Can a woman make @ Prestorian will with- 


out the authority of her tutor ? 


This certainly refers to men’s wills, and also to those of women that have 
made wills that are void because, for instance, they have not sold the famiza, 
or have not spoken the words of the formal declaration. But whether this 
constitution refers also to those wills of women that they have made without 
authority from a fufor, we shall see. (G. 2, 121.) 

We are speaking, however, not of women in the statutory tutela of ascend- 
ants or of patrons, but of those that have ¢u/ores of the other kind, whom 
they can force, even against their will, to give their authority ; whereas in 
the former case it is well kn®@wn that an ascendant or a patron cannot be set 
aside by a will made without his authority. (G. 2, 122.) 


In the time of Justinian, the testamentary capacity of women was unrestricted, 
the tutela of women having fallen into desuetude. 

2°. The dumb, because they could not pronounce the words of the nuncupatio, 
and the deaf, because they could not hear the voice of the familiae emptor, could not 
make a will per acs et libram. This incapacity disappeared when wills were made in 
writify. (Ulp. Frag. 20, 13.) 


A dumb man, again, or a deaf man, cannot always make a will. But in 
speaking of a deaf man, we mean a man that does not hear at all, 
not a man that is slow of hearing. A dumb man, too, is understood to be a 
man that cannot speak out at all, not a man that speaks slowly. But often 
men, even of literary education and learning, by various mishaps, lose the 
powcr both of hearing and of speaking. To their aid, too, therefore, our con- 
stitution comes to enable them in certain cases and in certain ways accord- 
ing to its rules to make a will, and to do all other acts that are allowed them. 
If, however, a man, after making his will, by ill-health or any other mishap, 
comes to be dumb or deaf, his will none the less remains valid. (J. 2, 12, 3.) 

EXCEPTION.—Nay, even though dumb and deaf, a soldier can make a will. 
(J. 2, 11, 2.) 

3. A blind man cannot make a will except by observing the rules that a 
statute of the late Emperor Justin my father brought in. (J. 2, 12, 4.) 


4, Persons that could not be owners could not make wills, 


It is not every one that can lawfully make a will. To begin with, persons 
subject to the power of another have not the right of making a will. So 
entirely does this hold, that even although their ascendants allow them, they 
cannot any the more make a rightful will. To this there are exceptions that 
we have already enumerated, and especially soldiers in the fofestas of their 
ascendants, who are allowed by the imperial constitutions to make a will of 
all they have acquired in camp. At first, indeed, this was granted to those 
in service only, by the authority both of the late Emperor Augustus and of 
Nerva, as also of that best Emperor Trajan. But afterwards, by a docu- 
ment under the hand of the late Emperor Hadrian, even discharged soldiers 
— veterans, that is—were allowed to. If, therefore, they make a will about 
their casirense peculium (camp property of their own), it will belong to the 
man they leave as heir. But if they die intestate, with no descendants of 
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brothers surviving, it will belong to their ascendants by the law common to 
all. Hence we can understand that the goods a soldier in his father’s potestas 
has acquired in camp cannot be taken away by the father himself, nor can 
the father’s creditors sell them, or otherwise disturb them, nor on his father’s 
death do they belong to the soldier’s brothers in common with himself, but 
all that he has acquired in camp is exclusively his own. This is so, although 
by the us crurle the peculia of all persons in the forestas of their ascendants 
are reckoned among the goods of their ascendants, just as the pecuéia of 
slaves are reckoned among the goods of their masters. To this, of course, 
there are exceptions under the sacred constitutions, and especially ours ; and 
certain things on different grounds are not acquired. Except these, then, 
that have a castrense peculium or a quasi castrense, no other jilius/amilias 
can make a will; or if he does, it is void, ahough he becomes his own 
master before he dies. (J. 2, 12, pr.) 

It must be known, however, that after the example of the castrense pecu- 
dium both earlier laws and the imperial constitutions have given certain per- 
sons a guast-castrense peculium, and have allowed certain persons to dispose 
of this by will while still living z# fofesfate. This our constitution extends 
more widely, allowing all to make a will in regard to such a peculinm only, 
but under the law common to all. By looking carefully through the tqnor of 
this constitution, a man can easily learn everything relating to the law just 
spoken of. (J. 2, 11,6.) 


5. Owners that cannot alienate cannot make wills. 


1°. Madmen, again, because they want sense, cannot make a will. It is 
immaterial that the person under puberty comes to riper years, or that the 
madman afterwards becomes master of his senses before he dics. But if 
madmen make a will during a break in their madness, they are held to make 
it rightly. Undoubtedly, too, a will made before madness takes effect ; for 
neither wills rightly made, nor any otler affairs rightly carried out, are 
annulled by the fact that madness comes on afterwards. (J. 2, 12, 1.) 


But not old age or bodily disease, if they do not impair the mind. (C. 6, 22, 3.) 


2°. Persons under puberty also cannot make a will, because their minds 
have no judgment. (J. 2, 12, I.) 

3°. A prodigal, again, that has been interdicted from managing his goods, 
cannot make a will. But a will made before the interdict is valid (J. 2, 
12, 2.) 

6. Incapacity to make a will was in certain cases a form of 
punishment. 

1°. Libellers (0b carmen famosum damnati). (D. 28, 1, 18, 1.) 

2°, Manichaeans and Apostates. (C. 1,5, 4.) Other heretics could make wills, 
but must leave all their property to their children, if orthodox. (C. 1, 5, 13, 1.) 

7. Persons whose capacity was uncertain could not make a 
valid will. (D. 28, 1, 13.) 

A slave is manumitted in the will of his master, but he does not know that the 


master is dead, and that an heir has taken under the will. Hence, if he makes a will, 
it is void, although both facts exist. JD. 28, 1, 14.) 
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A paterfamilias has gone abroad, but his son does not know that he is dead. Until 
he gets that information, he cannot make a will, (Ulp. Frag. 20, 11.) 


II. Incapacity of Heirs. 


There was a wide difference between the grounds of incapa- 
city in making wills and in taking under wills. It is the 
difference between fhose that can dispose of property and 
those that may receive it. 


1. Besides, soldiers are allowed to appoint aliens and Latins their heirs, 
or to leave them a legacy ; although in any other case aliens are forbidden 
by the principles of the jus ajvz/e, Latins by the /ex Funza, to take an inherit- 
ance and legacies. (G. 2,110.) 


Dedititit (Ulp. Frag. 22,2) and deported prisoners could not be heirs. (C. 6, 24, 1.) 


2. Some classes were specially disabled. 


1°, Women by the lex Voconia (about B.c. 168). 

This law forbade a testator registered in the census for 100,000 sesterces making a 
womay his heir. (G. 2, 274.) The prohibition was evaded by resort to trusts ( fider- 
commissa), and the law itself fell into desuetude. 

Vestal virgins could not be heirs, according to Labeo. (Aul. Gell. 1, 12, 18.) 


2°. The unmarried, too, who are forbidden by the dex Fudza to take an 
inheritance and legacies, and the oré/ also, that is the childless, whom the 
lea Papia forbids to take more than a half of an inheritance and of legacies, 
under a soldier’s will take the entire amount. (G. 2, 111.) 


The lex Julia, here referred to, is supposed to be the ler Julia de maritandis or- 
dinibus, (a.b. 4, or Bc. 18, p. 81.) The lee Julia et Pappia Poppea is an amending 
Act, avb. 9 A person is within the meaning of the lex Julia if, after attaining (pro- 
bably) twenty years of uge, he remains unmarried, if a man, till sixty, and if a woman, 
till fifty. (Ulp. Frag. 16,1.) Such persons are disqualified from taking under a 
testament, unless they are cognati of the testator within the sixth degree. The S.C. 
Pernicianum, or Persicianum made the penalties of the Julian law perpetual in the 
case of those who had attained sixty or fifty years without being married. But a S.C. 
Claudianum allowed a man over sixty to escape if he inarried a woman under fifty. 
(Ulp. Frag. 16, 4.) A cuelebs escaped the penalties if, after the dcath of the testator, 
he or she marricd within the time of cretio (see pustea as to the meaning of this), 
usually 100 days. (Up. Frag. 17, 1, 22, 3.) 

Besides being married, a man over twenty-five, or a woman over twenty could 
not take more than one-half of whatever was left them, if they had not at least 
one child. (Up. Fray. 16, 1.) 

All these rules were abolished by the sons of Constantine. (C. 8, 58, 1.) 


8. The person appointed heir must be a specific living indi- 
vidual. (/neerta persona heres institut non potest.) 


A strange posthumous child is one that wher born will not be among the 
testator’s suf Aeredes. A grandson, therefore, by an emancipated son, is a 
strange posthumous child to his grandfather. A child, again, in the womb 
of a wife that has been married, when there was no conudésum with her, is a 
strange posthumous child to his father. (C. 2, 241.) 
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A strange posthumous child cannot even be appointed heir, for it is an 
indeterminate person. (G. 2, 242.) 

The right of donorum possessio was brought in by the Proctor to amend 
the old law. Not only in regard to the inheritances of the intestate did the 
Prztor in that way amend the old law, as has becn said above, but in the 
case of those also that made a will before they died. For if a Strange pos- 
thumous child were appointed heir, by the jus cevwée he could not enter on 
the inheritance, because the appointment did not take effect. But by the yes 
honorarium he was made bonorum possessor when, namely, he was aided 
by the Pretor. In our day, however, such a person can rightly he appointed 
heir under our constitution, as being not unknown to the gus cévue. J. 3, 
9, pr.) 


Whosoever shall be firat at my funeral, let him be hei, This is void for uncertainty. 
(Ulp. Frag. 22, 4.) 

An unborn child was an incerta persona. Aquilius Gallus (see p. 777) introduced a 
clause for their adinission, and effect was civen to it, when, but for the death of the 
testator, the posthumous child would have been under bis potestas. 

Municipalities and corporations were held to be “ incertae personae.” (Ulp. Frag. 
22,5.) The reason was that there wax ro one to go through the solemn form of 
acceptance, “ eretio ;" and when that formality fell into disuse, there was ne meaning 
in the objection. By a Senatus Couxultum (¢ Apromanum) the freedmen of munici- 
palities were expressly allowed to leave their inheritance to the municipalities. (UU Ip. 
Frag. 22,5.) Leo (a.p. 46%) authorised cities to be heirs (CL 6, 24, 12) 3 and after. 
wards corporations, by special licence, enjoyed the same privilege. (C. 6, 24, 8.) 

A legacy also toa strange posthumous clild was void. A’ stiinge pos- 
thumous child is one that, if born, would not have been amony the testator’s 
suit heredes, and therefore a grandson conceived by an emancipated son was 
a posthumous outsider to his grandfather. (J. 2, 20, 26.) 

But not even this class of cases has been altogether left to itself without 
any lawful amendment. In our Code a constitution has been placed, by 
which we have applied a remedy to this portion of the law, not only in the 
case of inheritances, but in those also of legacies and trusts, as becomes clear 
and bright if you read the consttunon., But even by our constitution the 
dutor that is appointed ought to be determinate, because a man ought to 
provide for the ¢ute/a of his posterity by a determinate yudgment. (J. 2, 
20, 27.) 

A strange posthumous child could be appo.nted heir formerly, and can be 
now, unless he is in the womb of a woman that cannot lawfully be our wife. 
(J. 2, 20, 28.) 

Persons the testator has never sccn can be appointed heirs; as when a 
testator appoints as heirs his brother’s sons born abroad, not knowing who 
they are. For the testator’s ignorance does not make the appointment void. 
(J. 2, 14, 12.) 

Justinian abolished the rule, and allowed any posthumous child, corporation, or 
church to be heir ; and so also classes of persons, as the poor, captives, clergy, etc. 
(C. 6, 48, 1.) : 


4, Spiritual beings. 


Deities (or rather their temple») could not be heirs, except in thone cases npecially 
allowed by some law; such were Jupiter Tarpeius, Apollo Didymaeus of Miletus, 
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Mars in Gaul, Minerva of Ilium, Hercules Gaditanus, Diana of the Ephesians, the 
Mother of the Gods, Sipylene, worshipped at Smyrna, and Caelestes Selene, goddess 
of Carthage. (Ulp. Frag. 22, 6.) 

With a change of religion a difference in the application of the law followed. 

“ Jesus Christ’ was often appointed heir. Justinian construed such an appoint- 
ment as a gift to the church of the place where the testator lived. (C. 1, 2, 26, pr.) 

“An Archangel or Martyr” was often made heir, even, as Justinian says, by men 

of high rank and thoroughly versed in the law. This was construed as a gift to the 
shrine or church dedicated to the archangel or martyr in the place where the testator 
lived ; if no such shrine or church existed, then to a similar one in the metropolitan 
city; and if none such, then to the church in the vicinity where the testator lived. 
(C. 1, 2, 26,1.) If there is more than one shrine or church coming within the 
description, then that which is most venerated and frequented is to be chosen ; if none 
such, then the poorest churchjn the place is to be heir. (C. 1, 2, 26, 2.) 


5. Slaves. 
1°. Testator’s own slaves. 


As freemen can be appointed heirs so also can slaves, whether our own 
or belonging to others. A slave of our own we ought to order to be at once 
both free and our heir, that is in this way :—‘“‘ Let Stichus my slave be free, 
and be my heir;” or “Let him be my heir and be free.” For if he is 
appointed heir without a grant of freedom, even although he is afterwards 
manumitted by his master, he cannot be heir, since the appointment in his 
person cannot stand ; and, therefore, even although he has been alienated, 
he cannot by his master’s orders decide to take the inheritance. (G. 2, 
185-187.) 


** Let Stichus be free; and if he shall be free, let him be heir.” Was this form 
introducing liberty as a condition valid? <A rescript of Marcus Antoninus states that 
the words, “if he shall be free,” were to be regarded as surplusage, and the appoint- 
ment was good. (D. 28, 5, 51, pr.) 

Marcus Antoninus also departed from the strict rule requiring an express grant of 
freedom, and upheld an appointment when the slave was spoken of as “‘freedman.” 
(C. 6, 27, 1.) 


Heirs may be appointed, not only from freemen, but from slaves, whether 
our own or belonging to others. Our own, indeed, in old times, according 
to the opinion of most, we could not lawfully appoint unless we gave them 
freedom as well. But in our day, even without a grant of liberty under a 
constitution of ours, we are allowed to appoint them heirs. This we brought 
in, not as an innovation, but because it was juster, and was the opinion of 
Atilicinus, as Paul reports in his books, which he wrote as commentaries on 
Masurius Sabinus and Plautius. By a slave of one’s own, moreover, is 
understood even a slave in whom the testator has the bare ownership while 
another has the usufruct. (J. 2, 14, pr.) 

A slave that is appointed heir [and free] by his own master, if he remains 
in the same case, becomes under the will both free and at the same time a 
necessary heir. Butif he is manumitted by the testator in his lifetime, he can, 
as he thinks fit, enter on the inheritance or not ; because he does not become 
a necessary heir, since he does not obtain both freedom and the inheritance 
under his master’s will. But it he is alienated, it is by the orders of his new 
master that he must enter on the inheritance ; and in that way, through him, 
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the master becomes heir. The alienated slave can himself be neither free 
nor an heir, even although he is appointed heir with his freedom as well. 
For from giving him freedom a master that has alienated him scems to have 
turned aside. If another man's slave, too, is appointed heir, and is still in 
the same ease, it is by his master's orders that he must enter on the inherit- 
ance. If, however, he is alienated, either in the testator's lifetime or after 
his death, before entering on the inheritance, it is by the orders ef his new 
master that he must enter. But # he is manumitted either in the lifetime 
of the testator or after his death, but before entering, he can, as he thinks 
fli, enter on the inheritance or not. (J. 2, 14, 13 G. 2, 188.) 


The appointment of a slave as heir gust not violate the 
provisions of any law. 


There is a case in which, although freedom is given as well, the appoint- 
ment of a slave by hts mistress as her heir cannot but be void. This 1s pro- 
vided for by a constitution of the late Emperors Severus and Antoninus, of 
which the words are these :—“ It is but reasonable a slave stained by adul- 
tery cannot be lawfully manumitted by will before the decision appears on 
the woman charged as a partner in his crime. Hence it follows that if*hbis 
mistress bestows on him an appointment as heir, it 1s to be held of no force.” 
The term “ another's slave” is to be understood to include one in whom the 
testator hus a asufruct. (j. 2, 14, pr.) 


2°. A slave partly belonging to the testator, and partly to 
another, or wholly belonging to another, 


If another man's slave is appointed heir, and is still in the same case, it 
rs by his master’s orders that he must enter on the inheritance. Butaf he ts 
alienated by him, cither in the testator’s lifeuume or after Ins. death, before 
entering, it is by his new master’s orders thathe must decide. If he 1s manu- 
mitted before deciding, he can,.as he thinks fit, enter on the inheritance ar 
not. (G. 2, 189.) 

lf another man’s slave is appointed heir, and has, as is common, time for 
decision giver him, the day for a decision is understood to begin to run only 
if the slave himself knows that he has been appointed heir, and if there ‘s no 
hindrance to keep him from informing his master, so that by his orders he 
might decide. (G. 2, 19a) 

The slave of several owners, with whom there is festament? factio, in 
appointed heir by an outsider, acquires the inheritance for each of the 
masters by whose orders he enters according to his share of the awnership. 


(J. 2, 14, 3-) 


As a slave cannot take for himself but only for his master, it is hard to understand 
why a testator should name the slave as heir, instead of directly appuinting his 
master. One suggestion is that the slave could be sold, as Gaius points out (2, 159), 
,and the buyer thereby acquire the inheritance. Another sugzestion (Thering’ s) 

even less probability, namely, that in case of the predecease uf the master, the 

bve would preserve the inheritance for the master’s heirs. But that cuts both 
rays; for the slave might die first, and thereby prevent the master from acquiring, 
rhen it was his fortune to survive the testator. 
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8°. A slave when his master is dead, and no heir has entered 
on his inheritance (servus jacentis hereditatis). 


Another man’s slave after his master’s death can rightly be appointed 
heir, because even with the slaves belonging to an inheritance there is 
testamenti factio, For an inheritance not yet entered on represents the 
person not of the future heir but of the deceased, since even the slave of a 
child still in the womb can rightly be appointed heir. (J. 2, 16, 2.) 


6. Concubines and natural children. 

Before the time of Valens, Valentinian, and Gratian, it was 
unlawful to leave property to a concubine or natural child. 
But these Emperors allowed the natural children, along with 
their mother, to take onc-twelfth of their father’s property by 
gift or inheritance when their father had legitimate children. 
If he had none, and no father or mother, they could take as 
much as one-fourth, Justinian says such legislation gave rise 
to continual attempts at evasion hy secret trusts, which often 
proved abortive through the perjury of trustees. Accordingly 
he resettled this branch of law. When there were legitimate 
children, he continued the rule hmiting the share of natural 
children to one-twelfth. (Nov, 89, 12, 2.) If there were no 
legitimate children, but asccndants of the deceased survivor, 
they got the degitiua portio, and the natural children and con- 
cubine were allowed to inherit the whole of the residue. If 
one had no ascendants, he could leave all his property to them. 
(Nov. 89, 12, 3.) 

7. Prostitutes and actresses ( probrosae feminae) could not. take 
even under a soldier's will. (Suet. Domit. 8; D. 29, 1, 41, 1.) 


8. In the same speech the Emperor declared that he would not admit the 
inheritance of a man that by reason of a lawsuit left the Emperor his heir; 
and that he would not make good any will not regularly made, and in which 
he was for that reason appointed heir ; that he would not admit the name ot 
heir if given by bare word of mouth ; and that he would not take possession 
of anything under any writing wanting in legal authority. In accordance 
with this, the late Emperors Severus and Antoninus have very often issued 
rescripts ; “for although,” say they, “we are freed from the statutes, yet we 
live by the statutes.” (J. 2, 17, &) 


III. Incapacity of Witnesses. 


If the witnesses to a will are capable at the time of the 
making of the will, it does not signify that they afterwards 
become incapable. (D. 28, 1, 22, 1.) A knowledge of Latin 
was not necessary ; it was enovgh if the witnesses knew thc. 
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nature of the transaction to which they were called aa wit- 
nesses. (Paul, Sent. 3, 4, 13.) 
I. Persons absolutely disqualified. 


1°, Slaves, 


When a witness was thoucht to be free at the time of making a will, but 
afterwards was shown to be a slave. rescripts both of the late Emperor 
Hadrian to Catonius Verus, and afterwards of the late Emperor Severus 
and Antoninus, declared that they of their liberality would come to the help 
of the will, so that it should be held to have been made as it ought. For at 
the time when the will was sealed, by the consent of all this witness was in 
the position of freemen, and there was no one to gaise a question about his 
status. (J. 2, 10, 7.) 

As witnesses those can be employed that have festamentt factio. But 
neither (2°) a woman, nor (3°) a boy under puberty, nor a slave, nor (4°) a 
dumb man, nor {5} a deaf man, nor (6°) a madmap, nor (7°) a man inter- 
dicted from managing his own goods, nor (8 ) a man that the laws order to 
be treated as utterly dishonest and unnt to take any part in a will (aéesta- 


bilis\, can be employed in the number of the witnesses. (J. 2, 10, 6.) , 


This class included those convicted of bribing: magistrates (repetundiurun damnatus) 
(D. 28, 1,20, 5); or adultery (D. 22,5, 14): or libel (ID. 2S, 1, 28, 1); apostates 
(C. Th. 16, 7, 4), and many heretics, (C. 1,3, 21.) 

The reason why women could not be witnesses is that wills were at first made in 
the Comitia Calata, to which women were not admitted ; but the disability was kept 
up. although the reason for it had ceased. 


IL. Incapacity arising from the relation of the parties. 
1% Those in the fanilae of the testator or fumiliae emptor. 
(Domesticun te 


Among the witnesses there ought not to be any one in the folesées either 
of the familiac emptor or of the testator himselt. The reason 1s, that as the 
old law is copied, this whole business that is zone through to frame a will is 
believed to be gune through between the fumiiiac emptor and the testator, 
In old times, indeed, as we have just said, the man that received the testator’s 
Jamilia, when conveyed to him, was in the posttion of heir; and so home 
testimony in the matter was disapproved of. Hence, ifa man in the fotestas 
of his father is employed as /umsliae entplor, his father cannot be a witness, 
no, nor even anyone in the : ime polesfas lis brother, for instance. Again, 
ifa fliusfamilias makes a will of his cas/rense Peculium after his discharge, 
neither his father, nor any one in the Jotestas of lus father, can properly be 
employed as a witness. To the balance-holder too, all we have said of 
witnesses must be understood Ww apply. For he too is numbered with the 
witnesses. (G. 2, 105-407.) 

But a paterfamilins could be aawvitness to the will of his fliusfamilias concerning 
his peculium castrense. So a brother of the testator could uleu be a witness. (DV. 
28, 1, 20, 2.) . 


Among the witnesses there ought not to be anyone in the testator’s 
potestas. And if a filiusfamilias makes a will of his castrense peculsum 
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after his discharge, neither his father nor anyone in the gorestas of the same 
father can rightly be employed as a witness ; for home testimony in the 
matter is disapproved. (J. 2, 10,9.) 

A father as well as a person im his Zoteséas, or again, two brothers in the 
fotestas of the same father, can both become witnesses to one will. For it 
does no harm to a stranger’s affairs that several witnesses are employed 
from onehome. (J. 2, 


2°, Persons in the family of the heres. 


A man inthe fofastas of the heir or legatee,.or im whose Zoéesfas the heir 
himself or the legatee is, or who is in the same person’s Zofestas, can be 
employed as witness. and balance-holder.. Indeed, so far does this go, that 
the heir himself too or the legatee may rightly be employed. Nevertheless, 
so far as relates to the heir, and to a person in. his ozestas, or in whose 
potestas he is, we ought to be very far indeed from using this right. (G. 2, 
108.) 

But neither the heir named in the will, nor a person in his Zofesfas, nor 
his father that has him in his fofessas, nor his brothers that are in the Jofestas 
of the same father, can. be employed as witnesses. The reason is, that this 
whole business that is carried on in order to frame a will, is believed in our 
day to be carried on‘ between theheir and the testator. In old times, indeed, 
all the law on that subject was thrown into great confusion; and the 
ancients, while they rejected the fam/iae emptor, and those that were joined 
Into oneness with him by the Zofestas, from bearing witness to wills, yet 
allowed the heir and those united to him by the Aofesfas to bear witness in 
regard to wills. True, even while allowing that, they used to advise them to 
be very far from alsusing this right. But we, on the other hand, correct this 
very procedure they observed ; and what they advised, we instead make 
compulsory by statute. Copying the early law, we rightly allow neither the 
Jamiliac emptor nor the heir, who now represents the most ancient /amzliae 
emplor, nor the other persons united to them as has been said, any licence 
to bear witness for themselves in any way; and therefore we have not even 
allowed an old conotitution of that kind to be inserted in eur Code. (J. 2, 
10, 10.) 

But to legatees, and persons taking under a trust, and others joined with 
them, we do-not deny the right to bear witness, because they do not succeed 
to the legal position. On the contrary, indeed, in a certain constitution 
of ours, we have specially granted this. Much more do: we give such a 
licence to those in their Zofestas, or to those that have them 7” fodesfate. 
(J. 2, 30, 1 


II. Revocation or WILL. 


A will was void or voidable if it failed in any of the five 
elements (A, B, C, D, and E) described above. It might, how- 
ever, be perfectly valid at the time it was made, and before 
the death of the testator become void. We have now to 
cuusider what acts or events vitiute a will after it is validly 
mude. , 
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Explanation of terms :— 


1. A will defective in respect of A, D, and E—te., which was informal, or did not 
appoint an heir, or the testator, heir, or witnesses were incapable of acting their 
several parts—was called testamentum injustum, or .non jure factum. (D. 28,81; 
Ulp. Frag. 23, 1.) 

As regards B (disherison) there was a difference. If ons alive at the making 
of a will were not expressly disinherited, the will was said to be injustum (D. 28, 8, 
3, 3), or nullius esse momenti. At all events, it was void ab initio. 

A will defective in C (legitima portio) was voidable only, not void—tcstamentum 
inofficiosum. 

2. A will valid when made may be broken (ruptum) in two ways :—(1) By the 
subsequent aguation af a suus heres; and (2) by making 2 new will, (Ulp. Frag. 
23, 2.) 

13. A valid will may fail of effect (irritem) in two ways :— (1) When the testator 
suffers a capitis deminutio—i.¢, subsequently becomes incapable of being a testator ; 
and (2) when no one takes as heir under the will. (Ulp. Frag. 23, 4.) In the latter 
case the will is sometimes said to be destifutum. 


In this case, we shall say that wills become null (arr7frr). Yet those also 
that are broken become null, and those that are not rightly made to start 
with are null. Those again that are rightly made, but afterwards become null 
by reason of a capitis deminutia, we might nane the less speak of as broken 
(rupta). But it is undoubtedly more convenient to distinguish ench separate 
case by a separate name. Some, therefore, are said not to be rightly made 
(non jure fier?’ ; some to be rightly made, but to be broken (ruta) or to 
become null (¢r7z/a). (J. 2,17, 53 G. 2, 146.) 


A. A will is revoked when the testatar makes a sccond will 
in accordance with the required forms, 

ERASURES, INTERLINEATIONS.—Blots, erasures, or interlinea- 
tions are not fatal defects in regard to the form of the will, but 
they may he viewed as signs of intention to revoke the will. 
(C. 6, 23, 12.) 

The general rule was, that if a testator by himself, ar by any 
one else, deliberately erased (deleta) or scored out (inducta) any- 
thing in the will. it avas void ; but if it was done by accident, or 
by some one else without his authority, the will was valid if 
it could be read; we, if with the eyes one could decipher the 
writing. But if illegible, extriasic evidence was nat admissible 
to prove the contents. (D. 28, 4,1, pr.) Hence if there is any 
accidental erasure, the avill takes effect notwithetanding it con- 
tains the usual affirmation that the testator has made all the 
erasures (liturae), scorings out (inductiones), and interlineations 
(superinductiones). «D. 28, 4, 1, 1.) 


A will rightly made may be invalidated by revocation. But a will cannot 
be invalidated merely by the fact that the testator afterwards wished it not 
to take effect. Accordingly, even ifthe cut the strings that fastened it, it still 
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continues valid by the civil law; even erasing or obliterating part of the 
will does not invalidate what is written, but only makes it more difficult of 
proof. What then happens if one demands the Jossessio donorum on the 
ground of intestacy, and he that is named heir in the will brings a fetztzo 


hereditatis? ...... Andso it is laid down by a rescript of the Emperor 
Antoninus. (G. 1, 151.) 


Lucius Titius, while sang, made a will. Afterwards, when insane, he tore it up. 
The heirs under the will are entitled to the property, because being insane, he could 
not have a legal intention to revoke the will. (D. 28, 3, 20.) 

Several copies of a will are made from one original, and one of the copies is per- 
fected with all the necexsury formalities. If the testator taker a copy deposited in a 
public office, and cancels it, the will is not necessarily void. If the claimants ab intestato 
prove that his intention was t@ revoke the will, such cancelling effects the purpose, 
but otherwise not. (D.°28, 4, 4.) 

Nepos erased the names of the heirs in his will, leaving the rest of the will 
untouched. In the absence of heirs ab intestato, the Exchequer (Fiscus) claimed the 
inheritance. The Emperor Antoninus gave judgment in favour of the Exchequer, 
whereupon ensued the following argument :—Vivius Xeno said, I crave, Lord Emperor, 
your indulgent hearing. What judgment do you pronounce as to the validity of the 
legacies (Which were not erased)? Cacsar said, Do you contend that a will is valid in 
whiclf the names of the heirs are scored out? Cornelius Priscianus (Advocatus Leonza), 
Tt is only the names of the heirs that are scored out, Calpurnius Longinus (Advocatus 
Fiaci), No will can be valid under which no heir takes. Priscianus replied, But the 
testator made legacies and manumissions. Parties being removed, Antoninus Caesar 
took the case into consideration, and having ordered them ayain to be admitted, de- 
livered judgment on follows :— This case seems to admit a favourable construction, and 
we aceordingly decide that Nepos did not intend to cancel any part of the will except 
what he actually scored out, (VD. 28, 4, 3.) 

One of the heirs was a slave, who was at once made heir and free. Held that his 
name was strack out only aa heir, and that the gift of liberty was valid. (D. 28, 4, 3.) 

So far it appears that the legacies may be preserved, while the heirs are struck out. 
This is not inconsistent with the principle stated above, that the whole validity of a 
will depended on the heirs. In the present case the will is a-sumed to be valid, and to 
be revoked partially in regard to the heirs alone. The crasure did not impair the 
formal validity of the will. (C. 6, 28, 12.) 

A testator cancelled or scored out a will, explaining that he did so on account of 
an objection to one of the heirs. Afterwards the will was sealed. Has it any force? 
Ulpian said, If he acored out the name of one heir only, the rest of the will is perfectly 
valid and cifective ; and even the legacies specifically charged upon that heir will be 
payable, assuming that to be the intention of the testator. Suppose, however, assigning 
the game reason, the testator struck out the names of all the heirs, is the will revoked as 
to all? It depends upon whether the testator wished to strike out only the peccant 
heir, or on his account to reject all. If the former, the rest are still heirs. If all are 
cut off, the legacies will still he due. (D. 28, 4, 2.) 


A will cannot be invalidated (¢2frmarr) merely by the fact that the 
testator afterwards wished it not to take effect (va/erc). More than that, 
even although a man after making an earlier will begins to make a later, 
but does not complete it, either because prevented by death or because he 
repents of what he ts doing, yet the earlier will (#:d%/e)—as a speech of the 
late Emperor Pertinax provides—if rightly made. does not become null 


unless the next one is rightly ordered and complete. For an incomplete 
will is undoubtedly no will at all. GJ. 2, 17, 7.) 
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A later will rightly completed breaks an earlier, no matter whether 
there is any heir under it or not; for the one point that is looked to is 
whether in any case there might be an heir. If, therefore, any one funder 
the later will, rightly made] refuses to be heir, or dies either in the lifetime of 
the testator or after his death, but before entering on the inheritance [or is 
shut out by the lapse of the time allowed to decide in], or fails in the 
condition on which he has been appointed heir [or because, being unmar- 
ried, he is removed from the inheritance by the /er Fulia}—in all these cases 
the Jaterfamilias dies intestate. For the former will is of no effect, since 
it is broken by the later; and the later equally has no force, since there is 
no heir under it. (J. 2, 17, 2; G. 2, 144.) 

Ifa man after completing a former will makes a later one equally rightly, 
then, even although the heir he appoints in it is Beir only to certain specified 
things, yet the earlier will is taken away. This was laid down by the late 
Emperors Severus and Antoninus in a rescript. ‘The words of that consti- 
tution we have ordered to be inserted, because it expresses something else 
besides. “ The Emperors Severus and Antoninus to Cocceius of Campania. 
A will made, in the second place, although in it an heir is appointed only for 
certain specified things, takes effect in law (jure) just as if no mention of 
these things were made. Jut the heir it appoints, there should be no Qoubt, 
is bound to content himseif with the things given him, or with the fourth 
made up to him under the /er Fufidia, and to give up the inheritance to 
those that were appuinted in the former will; for this reason,— that words 
were inserted in the second will expressly stating that the former will should 
take effect.” In this way too, then, it comes tu pass that a will is broken. 
(J. 2, 17, 3.) 


A testator in his second will appointed as heir any posthumous ehild he might 
have. He was so old and infirm that the chance of his having any children was ex- 
tremely small. Nevertheless the will is valid, and revokes the first. (1D. 28, 2,9, pr.) 
But the first will would be valid if he were absolutely incapable of having any 
children, because in that case the heir named could not exist. (D. 28, 2, 6, 1.) 

A valid will was made disinheriting posthumous children. A second will did not 
disinherit them, and after the testator’s death a posthumous child was born to him, 
The first will is made void by the second, and the secund is broken by the birth of the 
child. (D. 28, 3, 3, 4.) 

Two wills are produced of different dates, cach properly kealed, but the second on 
being opened is found to contain notiing— in short, is a ‘dunany will.” The first is 
not revoked. (D. 25, 3, 11.) 


ExcerTion.—A Solidier’s Will. (D. 28, 3, 2.) 


A soldier made a will with the usual forma, and afterwards, as a soldier, disposed 
of his whole property by an informal will. He retired from the army and lived more 
than a year. The first will is invalidated by the second, although informal, and the 
second by the survival of the soldier fur more than a year after leaving the service. 
(D. 29, 1, 36, 4.) 


se of Time.—By a constitution of Honorius and Theodosius 
(C. Th. 4, 4, 6), a will lapsed if it was not renewed after ten 
years ; but Justinian abolished any such prescription, unless it 
was proved by witnesses, otrom the conduct of the testator, 
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A will rightly made takés effect until it is broken (ruftunf) or made null 
(tvrituan). It is broken when,though the testator ‘remains in the same legal 
position (s/atus), the rightfulness of the will itselfis sperled. .(J. 2, 47, pr.) 

If, for instance, a man.after making a will adopts a son, whether that son 
is a man sui juris adopted through the Emperor [people], or a person in 
the Zotestas of an ascendant adopted through the Pretor accerding to our 
constitution, his will is broken just.as if a suus heres had since been born 
tohin. (J. 2,17, 1; G. 2, 138.) 

The rule of law-is the same if a wife passes 3% wzanum of the man after 
the will is made, or if. woman in his #azus is married to him. For in that 
way she comes for the first time to be in the place of .a daughter, and 
becomes as it weve a sua heres. (G. 2, 139.) 

The fact that either the woman or the son that has been adopted was 
appointed heir in the will, goes for nothing. As for disinheriting, it is idle to 
ask about that, since at the time of making the will neither was reckoned 


among sué heredes. (G. 2, 140.) 
When a son dies or is emancipated after the will is made, ‘his children become 
sut heredcs, (Olp. Frag. 28, 3.) 


A son, again, that after a first or second conveyance is manumitted since 
he returns into his father's Aorestas, breaks a will previously made. The 
fact that in that will he was appointed heir, er disinherited, goes for nothing. 
(G,. 2, 141.) 

A like rule of law there formerly was in regard te a son on whose account, 
under a Senatus Cansultum, a case of mistake is made good, because he was 
the offspring of an alien woman, perhaps, or of a Latin, taken to wife by 
mistake in the belief that she was a Roman citizen. For whether he was 
appointed heir by his ascendant or disinherited, or whether the father was 
alive when the case was made good, or whether it was after his death, in 
any event this broke the will as if he had been born since it was made. 
(G. 2, 142.) 

But now, under a new Sesates Consiulfum made at the instance of the 
late Emperor Hadrian, if the case is made good while the father is still 
alive, this, just as in old times, breaks the will in any event. But if it is 
after the father’s death, then the fact that the son is passed over breaks the 
will; but if in it he is appointed heir, or disinherited, the will is not broken 
—no doubt to keep wills carefully made from being rescinded at a tame when 


they cannot be renewed. (G. 2, 143) ‘ 
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D.' When the heirs named in the will die before the testator, 
or, surviving him, refuse the inheritance, or beeome incapable 
of taking it, the will is void (¢estamentum irritum). {D. 28, 3, 
1; Ulp. Frag. 23, 4.) 

E. The testator must retain his testamentary capacity at the 
time of his death, otherwise the will is void. 


Thete is another ‘way, also, in which wills righfly made-are invalidated ; 
when, namely, the maker undergoes capitis deminutio. In what ways this 
happens we have related in the First Book. (J. 2,47,4; G. 2, 145.) 

EXCEPTIONS.—(1) Lastly, if a soldier gives himself in axrogatio, or 
being a fliusfamilias is emancipated, his will tgkes effect as being due to 
his renewed wish, and is not, it seems, made null by the capitis dentinutio., 
(J. 2, 11, 5.) 

(z) It is net in every respect, however, that those wills are null that [either 
from the first were not rightly made er] though rightly made, have become 
null [or been broken] because of a capitis deminua. For if seven witnesses 
with their seals sealed the will, then the heir appointed therein can claim 
bonorum possessio according to the terms of the wil] (secuedum (tabulas) 
provided only the deceased was both.a Roman citizen and inno one’s pdtestas 
at the time of his death. 1f, however, the will became null because the 
testator lost citizenship or freedom as well,.or because he gave himself in 
adoption, and was at the time ef his death in the fotestas af his adopted 
father, the heir appointed cannot claim éonorum possessto according to the 
terms of the will (J. 2,.17,6; G. 2, 147.) 


Second.—THE INFORMAL WILL. 
({ HEREDITAS FIDEICOMMISSARTA,) 


A consideration of the elements of the Roman Will shows 
how great must have been the danger of an entire failure of 
the testator’s intentions. In the first place, the form of will- 
making was a serious business. Even after the balance and 
scales were dispensed with, and the Jihripens was forgotten, the 
necessity of seven witnesses, each of whom might on one groand 
or another be incapable of acting, with the formalities of sealing, 
ete, involved no small trouble and risk. Then the will must 
disinherit individually or collectively a namber of different 
persons, and it must provide portions for children and others 
having legal claims onthe testator. The technicalities involved 
in this process must have been a source of endless disappoint- 
ment to testators. Next the appointment of the heir, or the 
substitutions, and the capacity of the several persons tu take 
as heirs, must have given rise to much vexation and trouble. 
After the will was duly mads, it was not free from peril. The 
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subsequent agnation of a necessary heir rendered the whole of 
the proceedings nugatory, and required the will-making to be 
begun again from the very beginning. Lastly, even when the 
will was effectually made, and at the time of the testator’s 
death was perfectly valid, the heirs named in the will might 

refuse to accept. It is true that by the time of Justinian some 

of the pitfalls had been removed, and the making of a will 
was not quite so formidable as in the time of Gaius: never- 
theless, all the old constituents of the will were maintained in 
full activity. At the best the Roman will, for the purposes 
fur which it was desired in later times, was a cumbrous and 
dangerous instrument. 

That the Roman will continued in all its complexity to the 
time of Justinian. is due to the circumstance, already mentioned, 
that in the time of Augustus a new instrument was Introduced, 
by which the Romans were enabled to escape the inconveniences 
of the old will. 

The two points where the narrowness of the Roman will 
appears to have been most felt were the cumbrons formalities 
in making it, and the restrictions on the persons that could be 
appointed heirs, These two difficultics were removed at one 
stroke by giving legal effect to codieilli, and trusts ( fideicom- 
missa). In the time of Cicero neither had obtained legal 
recognition, and trusts contained in wills depended entirely 
on the honour of the heir. Cicero relates one or two instances 
that illustrate the first stage in the history of trusts, where 
they impose moral duties only, not Jegal duties. The cases 
mentioned by him further show the motives of testators in 
creating trusts. In one case a certain P. Trebonius had a 
brother, A. Trebonius, to whom he desired to leave his 

property, but who was proscribed, and therefore incapable of 
taking it. P. Trebonius named several honest and upright men 
ue heirs, and among them a freedman of Ins own. He stated 
in his will that all the heirs should take an oath each to give 
one-half of his share to the proscribed brother, A. Trebonius. 
The freedman alone took the oath. The other heirs applied to 
Verres, and desired to be relieved from taking the oath, because 
it was an evasion of the der Cornelia, which forbade an inherit- 
ance to be given to one proscribed. They obtained possession 
without taking any oath. This decision of Verres, Cicero does 
not quarrel with, because the oath was unlawful, and it might 
therefore be treated as a harmlesa superfluity (non scriptum) ; 


ORIGIN OF TESTAMENTARY TRUSTS. Sir 


but Cicero denounces the other part of Verres’ judgment, which 
refused to the freedman his share of the inheritance on account 
of his being under an oath to restore the half of his share to the 
proscribed brother. (Cic. in Verr. 2, 1, 47.) In this case the 
testator was thwarted by the apparently conscientious scruples 
of the heirs, who thought themselves bound by the ler Cornelia, 
and by the erroneous judgment of Verres, who deprived the 
freedman of his share. 

In another case, the testator, instead of trusting to the chance 
of the heirs taking an oath to obey his directions, asked and 
obtained the promise of the heir named gy the will in his lifetime. 
Cicero, among others, was invited to a meeting of the friends of 
P. Sextilius Rufa, whose advice was asked by him under the 
following circumstances. He was appointed heir to Q. Fadius 
Gallus, who stated in his will that he had asked Sextilius to 
surrender the whole inheritance to his daughter Fadia, for by 
the ler Voconia he could not make Fadia his heir, The fizends 
thought that he was not’ bound to surrender more than the lev 
Voconia allowed. (Cic. De. Fin. Bon. et Mal. 1, 17 (55).) In 
another passage Cicero mentions with commendation a case 
where a man gave up property left to him on a secret trust, of 
which no one but himself was aware. (Cic. De. Bon. et Mal. 
1,18 (58).) The case of Sextilius shows that when the trust 
was mentioned in the will, the testator hoped that the public 
disgrace of appropriating the money by the heirs would be 
sufficient to ensure its observance. 

Justinian informs us- by whom the sanction of law was first 
thrown around trusts. 


I.et us now pass on to trusts ( fdercommissa) ; let us look first at inherit- 
ances left on trust. (J. 2, 23. pr.; G. 2, 246-247.) 

We must know, therefore, that all trusts in early times were invalid, 
because no one was forced against his will to carry out what he had been 
asked to do. But since there were persons to whom inheritances or legacies 
could not be left, testators, if they left them, used to trust them to the faith of 
those that could take under a will. This, indeed, is why they were called 
trusts, because no bond of law, but only the honour of those that were 
asked, secured them. Afterwards the late Emperor Augustus first, after 
being stirred to action once and again by way of favour to particular persons, 
or because it was said to be for the Emperor's sake ( Jer ipstus salutem) that 
some one was charzed with a trust, or because of certain notable breaches 
of faith, ordered the consuls to interpose their authority. This seemed 
both just and popular, and was therefore step by step changed into a con- 
tinual jurisdiction. So great then became the favour in which they were 
held, that after a little a special Praetor even was appointed to lay down the 
law as to trusts. He was called fdet.ommissarius. (J. 2, 23, 1.) 
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A. THe FYDEICOMMISSARIA [IEREDITAS. 
L DEFINITION. 


Ulpian says, “A trust is not what is left by the words of the 
jus civile, but by entreaty. It is not from the stiffness of the 
jus civile that it proceeds ; it is given according to the wishes 
of him that leaves it.”2 


Hence it might be in Greek, at a time when a will must he 
in Latin. (Ulp. Frag. 25, $ 


In the first place, then, we must know that some ‘heir must of necessity 
be appointed aright, and thae to his faith the inheritance must be entrusted 
to give it up to some ene else. If not, the will is-vaid, since in it no one is 
properly appointed heir. (J. 2,.23, 2.3 G. 2, 248.) 

If, then, a man writes, “Let Lucius Titius be heir,” he can add, “I ask 
you, Lucius Titius [and beg of you], that as soon as you enter on my inherit- 
ance you surrender it to Gaius Seius, and give it up to him.”* He can also 
ask the hcir to give up a part, and he is free to leave the trust either simply 
er conjlitionally, or from a fixed day. (J. 2, 23, 2; G. 2, 250.) 

The words chiefly in use for trusts are these: “J beg,” “ 1 ask,” “ I wish,” 
“Tentrust to your faith.” Each by itself is as valid as if all had been heaped 
up into one. (J. 2, 24, 3; G. 2, 24g) 

It makes no difference whether it is an heir appointed for the whole that 
is asked to give up the inheritance in whole or in part, or an heir appointed 
for part that is asked to give up cither his whole part or a part of his part. 
In the latter case, too, we have ordered the same rules to be observed that 
we have spoken of in regard to the whole inheritance. [An account of the 
fourth part of that part is usually taken under the Scmuius Consultum 

(j. 2, 23, 8; G. 2, 259.) (Sce p. 815.) 

Paul adds other words, as usual, as mando, deprecor, cupio, injunyo, desidcro, impero, 
(Paul, Sent. 4,11, 6.) In ordinary cases, relinquo or commendo was not sufficient ; 
but as between father and son any words showing an intention to create a trust were 
given effect tu. (Puul, Sent. 4,1, 11.) In the.time of Justinian, however, these dis- 
tinctions were disregarded, and any words indicating the intention of the testator 
were sufficient. 


Il. FYDEICOMMISSA AS AFFECTING THE POSITION OF THE HERES. 


In discussing the duties of a heres, nothing was said of his 
duties to a persan to whom he was asked to surrender the 
whole or part of what was left him. Jt was not expedient to 
complicate the exposition, at that stage, with an account of a 
process essertially connected with the investitive fuete ; for, 


1 Fidetcommiseum est-qued non -cwilibus verbis sed precafione relinquitur; nec ex 
rigore juris civilie proficiscitur, sed ex voluntate datur relinquentis. (Ulp. Frag. 25, 1.) 

9 Lucius Tittus heres esto, “poterit adicere:” rogo te, Luci Titi, petogue a te uf, 
cum primum possis hereditatem mecam adirc, cam Caio Seio reddas, resiituas. 
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in the end, the fideicommissarius heres became a true universal 
successor, and therefore, like the bonorum possessor, to all intents 
and purposes an heir. This result was not, however, finally 
attained until the time of Justinian, so that the development 
of the law of testamentary trusts extended throughout the 
duration of the Empire, from Augustus to Justinian, 


EXPLaNATION oF TERME 


Heres ix used to-designate-the heir appointed by a will, or taking ab intestato 
Fideicommissarius is the cestui que trust, the person to whom, by way of trust, the 
heir is required: to give up-the whole, or a share, of the inheritance. 


(a.) Duties of Heres to Fideicommissarius. 

1, In respect of the corpus of the property. The heres must 
surrender to the fidetcommissarius what he is required by the 
deceased. 

(1.) The ordinary case was when the heres was asked simply 
to surrender the inheritance to another. 

The heres must give up to the fideicommissarius all that he 
has obtained as heir, or sucl: proportion thereof as he is charged 
to surremler. This includes all payments made to the heir 
even if in discharge of a mere natural obligation. (D. 36, 1, 47.) 


A husband was suffered to manage his wife’s extra-dotal property, and before he had 
rendered an account the wife died, leaving him sole heir. He was, however, charged 
to give up ten-twelfths of the inheritance to their son on his (the husband’s) death, and 
two-twelfths to a grandson. The husband must account to-the son and grandson for 
his administration of the wife’s property. (D. $5, 2, 95, pr.) The trust includes 
her dowry, restored to her after divorca Lf the property is actually restored, it is 
part of her goods in possession at the time of her death ; if it is not restored, the 
husband owes the amount, by stipulation, to his wife, and he must pay it to the heir 
as a debt forming part of the inheritance. (DV. 36, 1, 73, Y.) 


But a heres is not bound to surrender to a fidetcommissarins 
what he receives as legatce or fideicommissarius, and not as 
such appeared’ to: be the intention of the testator. 


Titius and Gaius are appointed en-heira. Titius-is asked to surrender his 
inheritance te Maevius ; Gaius is asked to survender half his share to Titius. Is 
Titius bound to surrender what he receives from Gaiust No, that is excluded, 
because the word “ inheritance” (hercditas) does not include legacy or trust ( jidcicom- 
missum). (DD. 32, I, 96.) 

A testator appuinted his daughter Sextia fer a quarter, and Seius and Marcius, 
sons of a sister, for other three quartera. Sextia and Marcius were substituted reci- 
procally, and certain thins were given to Marcius as « pre-legacy (per pracceptionem). 
Marcius never entered, and died intestate, leaving: Seius his heir. ves Sextia as 
substitute, or Seius as heir to Margius, take the pre-legacy? It was held that Sextia 
got only the share of Marcius, and that Seius was entitled to the legacy. This 
decision is based on the same principle, that the term inheritance excludes legacy, and 
equally so whether Sextia takes as ewkstitute or as fideicommissurius. (UD. 32, 1, 32.) 
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A testator left several heirs, and among them three freedmen for three-fourths of 
his inheritance. To them he also gave hia lands as a legacy (praelegatum), and charged 
them not to alienate the land, but that the survivor should have the whole. One of 
the three freedmen, Otacilius, was charged to surrender all his share of the inheritance 
(hereditas bonave) to another, deducting debts and legacies, and reserving 20 aurei to 
himself, This truat does not include his share of the lands left as a pre-legacy (per 
praeceptionem), (D. 36, 1, 78, 13.) 

A testator appointed his children heirs, specifying their shares and giving them pre- 
legacics, on trust that whichever of them died without children should surrender his 
portion (portio sua) to the rest. Held to include the pre-legacies, because the word 
portion was not qualified by “portion of the inheritance ” (portio hereditaria). (D. 
36, 1, 3, 4.) 

A testator appointed three heirs,—his bruther Maevius for nine-twelfths, one Seius 
for two-twelfths, and Stichus, aeslave of Scius, but a natural son of Maevius, for one- 
twelfth. He charged Scius to manumit Stichus. In codicilli the testator added that 

‘if Seius raised any controversy, the share of Stichus should go to Maevius, and 
Maevius was charged to surrender to Stichus whatever he got from the inheritance 
(quidquid ad te pervenerit ex hereditate mea), Seius accepted, and so was obliged to 
manumit Stichus. Suppose Seius raises a dispute about the one-twelfth given to 
Stichus, and it is forfeited to Maevius and recovered by him, must he surrender this 
one-twelfth as well as the nine-twelfths to Stichus? Yes, on account of the largeness 
of the Words. (LD. 86, 1, 78, 2 3.) 

A daughter was made heir, and charged, if she died leaving children surviving, to 
surrender to her brother her share of her father’s property (partem ejus quae ad eam 
ex bonis patris pervenisset), She died leaving a daughter. Must her heir surrender 
what was given to her by her father as dowry? No, that is not part of ber father's 
inheritance ; and even if the father had only promised a dowry, her heir will recover 
it as a debt duc to the daughter. (D. 36, 1, 62, pr.) 

A husband appointed his wife heir for one-third, and gave her dowry as a pre- 
legacy. ‘To Seia, my wife, I wish my sons to give the amount of her dowry brought 
to me on her behalf.” He charged his wife to give up after her death her share of the 
inheritance and legacies (quaecumque ci leqassct) to Titius, their son. This was held 
not to include her dowry left as a pre-legacy, unless this was manifestly the testatcr’s 
intention. In the latter case, however, she could not be required to surrender it unless 
she got equal advantages to it under the will. (D. 36, 1, 78, 34.) 


(2.) The right of the fidetcommissarius, until the moment of 
surrender, is a right 7 personam against the heir charged with 
the trust, and against no one else. Up to that moment the 
heir alone has jus te rem, but when the surrender is made, the 
property at once vests in the fidetcommissarius even before he 
has actual possession. (D. 36, 1, 63, pr.) Previous to that 
moment the heir is answerable for misconduct only in a fidei- 
commissary suit; after that he may be sued like anyone else 
for theft or damage done by him to the property. (D. 36, 1, 
70,1.) The surrender confirms any alienations made by the 
fidetcommissarius before (D. 36, 1, 56), and revokes all aliena- 
tions made by the heres, except those for payment of debts of 
the deceased. (D. 46, 3, 104.) But the freedom of a slave 
munumitted by the Aeres was not revoked ; the heir, however, 
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must pay his value to the fdeicommissarius, and that even when 
the trust was in codicilli unopened, and of whose nature the 
heres could not be cognisant. (D. 36,1, 25, 2.) By these re- 
strictions the right of the heres was practically in abeyance, 
As the fidetcomnissarius had a right to call for the surrender, he 
was substantially owner. Thus, again, there emerges in Roman 
Jaw a divided ownership ; the heres is technical owner, but the 
fidetcommissarius is beneficial owner. 

(3.) Quarta Pegasianu.—The position of a heres asked to sur- 
render an entire inheritance was the same as that of a heres 
before the lee Falcidia, when all the pwoperty was swallowed 
up in legacies. The result was a failure of the will, because 
the heres would not accept the risk and trouble when he was 
to get nothing for it. This danger was removed by the 
Senatus Consultum Peqasianum, A.D. 70, which gave the heres 
the same right to a fourth against the sidetcommissarius that he 
had by the ler Fulcidia against legatecs, (D. 56, 1, 21; 0). 36, 
1, 68, 1.) This enactment applied also to those succeeding ab 
intestato. (C. 6, 49, 5.) 

A fideicommiscarius neglects for a long time to claim the surrender of an_in- 
heritance from the heres, Does the income obtained by the heres during this period 
count as part of the fourth that he is entitled to retain? No, because his income 
accrues to him from the negligence of the fidcicommissarius, not from the will of 
the deceased. If, however, the claim of the yidcicommissartus is suspended for a 


certain time, or until a future uncertain event, the income is given to the heres of 
the deceased, and counts as part of the fourth. (1). 36, 1, 22, 2.) 


At first the right of the heir to the fourth was indcefeasible ; 
but a practice grew up, when a testator left a pre-legacy to 
a heres, to petition the Emperor to require the heres to be 
content therewith. (D. 36, 1, 30, 4.) 0 Even when nothing 
wae left to the heir, and the testator refused lim a fourth, 
his will was generally supported and a fourth allowed to the 
heir, as appears from rescripts of Trajan, Hadrian, and Anto- 
ninus. (VD. 36, 1, 30, 5.) Finally, Justinian allowed a testator 
to refuse the fourth altogether. (Nov. 1, 1, 2.) 

2. In respect of the income of the property (fructus), the 
general rule wis that the heir was entitled to the income or 
profits of the inheritance until the time when he was required 
to surrender it, unless the testator either expressly or by impli- 
cation desired the income to be surrendered along with the 
inheritance. (D. 38, 1, 18, pr.) 


A testator charged his heredes to give all they got from one-third of the inheritance 
to his foster-son Caius Maevius when he was fifteen years vid; and meanwhile, that 
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they should invest a sum at interest sufficient to meet his wants; and he, moreover 
assigned two slaves, out of whose earnings the son might be supported till he ae 
fifteen, It was held that the testator clearly meant the foster-son to-have the interest 
of the sum that ought to have been invested ; and that must. be reckoned ag rimning 
not from the fifteenth year of the son’s age, but from the death of the: testater : and 
when the slaves were sold, the amount-ef their wages, and not merely interest, is dua 
for the same period. (D. 36, 1, 78, 12.); 
A testatrix appointed Pollidius heir, and charged’ him to give: up the whole to 
her daughter when she had reached » certain age. The testatrix intimated that 
she took this course because she preferred to- entpust the property to her relation 
Pollidius rather than to a tutor. She also gave Pollidius a legacy of land. Papinian, 
when Pretorian Prefect, gave judgment that Pollidius should give up to the: daughter 
the whole income and profits of the inheritance from the death of the testatrix. He 
based this jadgment upon two guounds :. (1) that Pollidius got the landas »pre-legacy, 
from which it was inferred that he was to-have no more; and (2) because the testatrix 
showed that her only object was to have a trustworthy guardian for her daughter's. 
property, instead of incurring the risk of a tutela. (D. 22, 1, 3, 3.) 

Ballista appointed: Rebellianus heir omcondition that he covenanted with the colony 
of Philippi, that if he died without chitdren,. whatever he-got frem the testator would 
go to the colony, This was held to imply a gift of the income as well as-of the capital 
to the colony, on aceount of the covenant (stipulatio) required ta. be made, The 
covenaty was in fact conditional, and once the conditionwas fulfilled, according to the 

rule, the contract was regarded as perfeot from the time it was made. (D-. 36, 1, 32.) 

A testator said, ‘“ Whatever my heirs obtain from my inheritance, I charge them 
to give up on their death to my native colony, Beneventum,” Here, because the heirs 
are not required to promise the amount, they are entitled to- the income during their 
life. (D. 86, 1, 57, pr.) 

APPORTIONMENT.—A_ daughter, Titia, sole heir, was asked to surrender to Gaius 
half the inheritance, deducting small legacies and debts, which left her more than » 
clear Falcidian fourth, Titia surrendered the half at the proper time. Before that 
time, Titia received interest accruing duc after the testator’s death, and at the time 
of surrender, contracts are running uuder which interest will be due, and rents. Car 
Gaius recover interest accruing between the death of the testator and the surrender of 
his share? Titiaclaimed all interest and rents because they were fruetus, and because 
she surrendered at the proper time, and had not fallen intu mora ; and in the absence 
of mora, the fructus go to the heir. Marcellua stated tltat Titia could not claim the 
interest and rents that she could reeover only by obtaining frem Gaius.a cession of his. 
rights of action. The interest and rents that bad accrued due and were payable before 
the surrender, she yetained, as reward for her risk, trouble, or toil: but growing crops 
and interest not actually due form part of the inheritance, and must be delivered to 


Gaius. (1. 36, 1, 44, 1; D. 36, 1, 58, 2.) 


3. The hejr, prior to: surrender of the trust property, must 
guard it with care, and is responsible for loss arising from 
negligence. ‘The care required is not, however, the highest. 
It is that usually taken by the heir in managing his own pro- 


perty- (D. 36, 1, 22, 3.) 


(B.) Duties of Fideicommissarius to Heres. 
1. All expenses incurred by the heir im managing the 
property may be retained by him; if he does not retain them, 
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he may take back the property until the claim is satisfied. 
(D. 86, 1, 19, 2; D. 36, 1, 22, 3; D. 36, 1, 36.) 


An heir is charged to manumit some of his own slaves and surrender the inhorit- 
ance to them. He may retain the value of the elaves. (D. 36, 1, 27, 17.) 

An heir obtained a pre-legacy of land. It turned out that the land did not belong 
to the testator. In the absence of any evidence showing the testator'’s knowledge that 
the land was not his, it was held that the testator wishtd the heir to have the land, 
and accordingly he may retain ite value in surrendering the inheritance. (D. 36, 1, 72.) 


2. The jidetcommissarius must covenant with the heir to 
indemnify him in case he is held responsible for the eviction of 
purchasers from anything he has sold them out of the inherit- 
ance. (D. 36, 1, 69.) 

A heres was required to surrender an inheritance, reserving some land. Suppose 
this land is pledged. The debt is part of the burdens of the inheritance, and there- 
fore some jurisconsults held that the jidetcommissarius should covenant to secure the 
heir against eviction by the creditor. Julian, however, thought such security could 
not be required. If the land, without security against eviction, would sell for one 
quarter the free proceeds of the inheritance, the heres has no claiin on the jsidricum- 
missartus, because he gets his fourth; but if the land would not fetch ao much, the 
heres is entitled to retain as much as would make up his fourth. (D. 36, 1, 1, 16.) 


(c.) Duties of Fideicommissarius to Creditors and Legatees. 

At first the fideicommissarius occupied an uncertain position. 
If the whole inheritance was to be restored to him, he could not 
be called a legatee, and yet he was not heir. It was a maxim 
of the Roman law that the character of heir was indivestible 
(D. 28, 5, 88) ; and hence in the law of inheritance there are, in 
strictness, no divestitive facts. ‘Lhe heir could surrender the 
property, but he did not cease to be heir; the only one that 
could sue or be sued in respect of actions connected with the 
inheritance was the heir. 

When the inheritance is given up, he that gave it up remains none the less 


the heir. But he that receives the inheritance was regarded as in the -»vsition 
sometimes of an heir, sometimes of a legatce. (J. 2, 23, 33 G. 2, 251.) 


We have now to trace the steps by which the fideicummis- 
sarius escaped from tlis ambiguous and unsatisfactory position, 
and was ultimately brought face to face with the creditors and 
legatees, in form as well as substance, an heir. 


1. From Augustus to A.D. 56. 


In old times, indeed, he was in the position neither of an heir nor of a 
legatee, but rather of a purchaser. The practice at that time was for the 
man to whom the inheritance was being given up, to buy it with a single 
coin for form’s sake. All the stipulations, too, usually interposed between 


the vendor of an inheritance and«the purchaser were actually interposed, 
A 


re] 
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between the heir and the man to whom the inheritance was being given ee 
that is, in this way: the heir stipulated with the man to whom the inherit. 
ance was being given up, that for all he had been condemned to pay on 
account of the inheritance, or that he had otherwise given in good faith, he 
should be indemnified ; and that in any case, if anyone went to law with 
him on account of the inheritance, he should be properly defended. The 
other—the man that was receiving the inheritance—used to stipulate in turn 
that if anything came from the inheritance to the heir it should be given up 
to him; as also that the heir should suffer him to pursue the actions pertain- 
ing to the inheritance as his procurator or coguztor. (G, 2, 252.) 


This somewhat clumsy expedient was the only means of giving effect to jideicom. 
missa from the time they were fcst sanctioned till the reign of Nero. 


9. From A.D. 56 to A.D. 70.—Senatus Consultum Trebellianum. 


But afterwards, in the time of Nero, when Trebellius Maximus and 
Annaeus Seneca were Consuls, a Sexatus Consultum was made, providing 
that if an inheritance was given up to anyone on the ground of a trust, then 
all the actions that by the js c/vile were open to the heir and against the 
heir, should be given to the man and against the man to whom the inheritance 
had been given up under the trust. After this Senxatus Consultum [those 
securities fell out of use, for] the Praetor began to give wi/es actiones to him 

and against him that received the inheritance, as if to the heir and against 
the heir. [They are set forth in the Edict.] (J. 2, 23, 4; G. 2, 253.) 


The words of the enactment are given as follows :— 

““ Whereas it is most fair, in the case of all inheritances left upon trust, that any 
actions arising concerning the propsrty should be taken up by those to whom the right 
and profits are transferred, rather than that the faith of the heir should expose him to 
peril ; it is enacted that the actions heretofore yiven to or against heirs shall be given 
not to and against those required under a trust to surrender the property, but to and 
against those to whom under the will the property shall have been surrendered, so that 
for the future the last wishes of the deceased may be better upheld.” (D. 36,1, 1,2.) 

This enactment applied both to testamentary and intestate heirs. (D. 36, 1, 1, 5.) 
The heir might transfer the inheritance, either by actual delivery (7) or by a messaye 
either verbal or written. (D. 36, 1, 37, pr.) If the trust was conditional or post- 
poned, the surrender had no effect until the time arrived or the event happened. (D. 


36, 1, 9,5; D. 36, 1, 10.) 


After the transfer, the fideicommissariue, and not the heres, 
could sue the debtors of the deceased. (D. 36, 1, 40, pr.) 


A slave forming part of the inheritance was stolen prior to the transfer and after 
the death of the testator. The heres, and not the yidcicommissarius, can sue the thief. 
The same rule holds if any damage has been done to a slave. (Hae enim actiones 
transeunt quae ex bonis defuncti pendent.) (D. 36, 1, 66, 2. 

An heir lent money received from the testator, and accepted a pledge from the 
debtor. The fideicommissarius has no action in respect of the pledge. But if the 
debt waa due to the testatur, and a pledge was given tv the heir, the heir must admit 
the fdcicommissarius to the benefit of the security. (D. 36, 1, 78, pr.) 

A testator having rights to the services ofa freedman appoints his son heir, charg- 


ing him to surrender the inheritance to a stranger. The son retains the right to the 
Se aes fe oman: to wien bait entitled ot! a5 ber, but an pom of tbe: patron: 
(D. 36, 1, 55.) 


The heir also retained his rights to the family burial-place. (D. 36, 1, 42, 1.) 


If the whole inheritance is transferred, the fideicommissarius 
must pay all debts and legacies as if he were sole heir ; if ouly 
a portion, the fideicommissarius is practicalfy a co-heir, and must 
bear the burdens in proportion to his share. (C. 6, 49, 2.) 


A testator has 400 aurei. He leaves 200 aurci as a legacy to Titius, and asks his 
heir to surrender one-half the inheritance to Sempronius. But the heir is entitled to 
his Falcidian fourth. Titius must therefore sue the hei for 100 aurei, and Sempronius 
for another 100. (D. 36,1, 1, 20.) 

A testator has 400 aurei, and bequeathing 300 aurei, asks the heir to give up the 
whole inheritance, deducting 100 aurei. In this case the heir gets 100 aurei, and the 
JAdetcommissarius must alone bear the burden of the legacy. (D. 36, 1, 1, 21.) 

A testator has 400 aurei ; he gives a legacy of 300, and asks the heir to give the 
inheritance to Seius, reserving 200 to himself. In this case the heir must give 100, 
and the legatee can only claim 200 from the fideicummissarius. (D. 86, 1, 1, 17.) 


Legatees and fideicommissariti charged with legacies or trusts 
cannot claim a deduction of the Falcidian fourth (D. 35, 2, 47, 
1); but if the charge is one that the ideicommissarius succeeds 
to only in default of the heirs, as where the heir refused to 
enter, he may, as the heir would have done, retain a fourth. 
(D. 36, 1, 55, 2.) It, however, the share of the fideicommissarius 
has been diminished by the Falcidian fourth, he may make a 
corresponding reduction in the legacies charged upon him. 
(D. 35, 1, 43, 3; D. 35,2, 32, 4.) 


Titius is asked to give an inheritance to Maevius, and Maevius to pay Seius a 
certain sum. ‘Titius retains his fourth. Maevius pays # quarter less. (D. 36, 1, 
63, 12.) 

An heir was charged to surrender the inheritance to testator’s wife ; ani he did so, 
reserving his fourth. His wife was charged to restore a quarter of the inheritance at 
once, and after a time the residue to another. She must restore a quarter of what 
she gets, and the residue afterwards, not the whole as left by her husband. (D. 36, 
1, 78, 11.) 


3. From Vespasian to Justinian (A.D. 70 to A.D. 527).—Senatus 
Consultum Pegasianum. 

The Senatus Consultum Trebellianum was drawn on the right 
lines ; it made the fideccommissarius a true universal successor, 
who could sue or be sued asheir. A fideicommissum thus became 
an investitive fact of an inheritance. It had, however, one 
serious flaw. It did not compel the heir appointed to enter 
pro forma and transfer the inheritance. If the heir entered, the 
Senatus Consultum was effectyal, but the heir need not enter, 
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and would not do so unless it were worth his trouble, In 9 
mature law of trusts, it is an elementary maxim that a trust 
shall not fail from want of a trustee; but in this early stage of 
their growth, the maxim was that no trust should be enforced 
unless there was a trustee. But a step in advance was soon 
taken. It consisted jn offering a Falcidian fourth to the heir 
as a bribe to enter; and if he alleged that the inheritance was 
insolvent, he was compelled to enter pro forma in order to 
transfer the inheritance, in which case the whole burden and 
benefit of the inheritance attached to the jidevcommissarius. 
(D. 36, 1, 27,2; D. 36,¢, 14, 4.) 


But the heirs appointed, when thcy were asked, as they often were, to 
give up either the whole inheritance or almost the whole, used to refuse to 
enter on the inheritance for the sake of a gain that was no gain at all or very 
trifling, and thus trusts were extinguished. Afterwards, therefore, when 
Pegasus and Pusio were consuls, the Senate came to a resolution that a man 
askedgto give up an inheritance might lawfully keep back a fourth part of it, 
just as under the /ex Fadcidia there is a right to keep back a fourth in the 
case of legacies. Even in the case of single things left in trust the same keep- 
ing back is allowed. After this Sewa/us Consu/tum the heir himself used to 
sustain the burdens of the inheritance; whereas he that under the trust 
received a part of the inheritance was in the position of the legatee of a share 
(partiarius)—a legatee, that is, to whom a share of the goods was left. This 
form of legacy was called fartstro, because with the heir the legatee shared 
the inheritance. Hence the stipulations usually interposed between the heir 
and the leyatee of a share, were likewise interposed between him that received 
the inheritance under the trust and the heir ; that is, in order that both gain 
and loss from the inheritance should fall to them in common, in proportion 
to their shares. (J. 2, 23, §; G. 2, 254.) 

Therefore, if the heir appointed was asked to give up not more than 
three-fourths of the inheritance, then under the Sevatus Consultum Trebeliz- 
anum the inheritance was given up, and against both the actions pertaining 
to the inheritance were given in proportion to their shares. They were given 
against the heirs by the jus c#vi/e; against him that received the inheritance 
under the Sematus Consultum Trebeliianum as if he were heir. [The heir, 
however, remains heir even for the part he has given up; and by him and 
against him actions may be brought for the whole. But he is not burdened 
further, nor are actions given him further, than the advantage of the in- 
heritance remains with him.]' But if he was asked to give up more than 
three-fourths or even the whole inheritance, there was room for the Sezalus 

Consultum Pegasitanum,; and the heir that had once entered on the inherit- 
ance, if only he entered by his own wish, whether he kept back a fourth part 
or refused to keep it back, himself sustained the entire burdens of the inherit- 


1 The meaning is that although the Senatus Consult did not divest the heir of his 
status, and therefore his liability under the civil law remained, yet that in virtue of 
the Senatus Consult he could not be sued or sue except for his own share. 
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ance. If, however, he kept back the fourth, then stipulations, as if of a share 
and in proportion to a share (guasi partis et pro parte), were interposed, as 
between the legatee of a share and the heir; but if he restored the whole 
inheritance, the stipulations appropriate to the sale and purchase of an 
inheritance were interposed. If, further, the heir appointed refuses to enter 
on the inheritance, pleading that he suspects it as likely to cause him loss, 
the Senatus Consultum Pegasianum provides that gt the desire of the man to 
whom he is asked to give it up, the heir shall, by the Pr.vctor's orders, enter 
and give up the inheritance ; and in that case the actions are to be given to 
and against him that receives the inheritance, just as if in law it came under 
the Senatus Consultum Trebellianum. \n this case no stipulations are needed, 
because at one and the same time he that gives up the inheritance is secured, 
and the actions pertaining to the inheritance @e transferred to and against 
him that receives it; for both the Sena/us Comsudfa in such a case meet. 
(J. 2, 23,6; G. 2, 255-258.) 


Partis, a share of the assets ; pro parte, a proportion of the burdens, 


4. Justinian’s Legislation. 


But the stipulations that came down under the Seasatus Congultum 
Pecasianum were displeasing even to antiquity itself; and in some cases 
Papinian, that man of lofty intellect, calls them captious; whereas we 
approve of simplicity rather than of difficulty in statutes. After having, 
therefore, had all the points both of likeness and of difference in both 
Senatus Consulta \aid before us, we have determined to be done with the 
Senatus Consultum Pegastanum, which came on at a later time, and to lend 
all our authority to the Sevatus Consultum Trebellaanum. Under it, there- 
fore, trust inheritances are to be given up, whether the heir has by the 
testator’s wishes a fourth, or more, or less, or nothing at all, so that when 
nothing or less than a fourth remains with him, he may lawfully keep back 
either the fourth, or what is wanting, by our authority, or demand it back if 
already paid. At the same time, as if under the Senalus Consultum [rebel- 
ianum, actions in proportion to their shares may be brought both against 
the heir and against him that takes under the trust (/descommissartus), 
But if he of his own accord restores the whole inheritance, all the actions 
pertaining to the inheritance may be brought by or against him that takes 
under the trust. As regards also the chief point of the Senalus Consultum 
Pegastanum, that when the heir named in the will refused to enter on the 
inheritance given him, the necessity should be laid upon him of giving up 
the whole inheritance to him that took under the trust, if he wished this, and 
thus making all the actions pass to him and against him—this also we have 
transferred to the Secaatus Consudtum Trebelltanum. Under it alone, 
therefore, is this necessity aiso laid upon the heir, if, when he is not willing 
to enter, the man that takes under the trust desires the inheritance to be 
given up to him, while neither loss nor advantage remains with the heir. 


(3.23. 23;-7:) ° 


The constitution is as followa: Sancimns itaque ut sive per contumaciamn 
abfuerit is cui restitutio imposita ext, sive morte pracventus nullo relicto successore 
fuerit, sive a primo fideicommissario in secunium translatio celebrari jussa est, ipso 
jure utiles actiones transferantur. (C? 6, 49, 7, 1.) 
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SPECIAL CASE.—If an heir is, asked to deduct or pick out first ( praccipere) 
some one thing that includes his fourth—a farm, for instance, or anything 
else—and then to give up the inheritance, the surrender must be made 
under the Senatus Consultum Trebellianum, exactly as if he had been 
asked to keep back a fourth part, and to give up the rest of the inheritance. 
But there is this difference: In the one case—that is, when something is 
deducted or picked out first, and then the inheritance given up—the actions 
under that Senatus Consultum are transferred as one whole, and the thing 
that remains with the heir, remains with him free from any burden pertain- 
ing to the inheritance, just as if he had acquired it under a legacy. But in 
the other case—that is when, after keeping back the fourth part, the heir is 
asked to give up the inheritance-—the actions are split up; for three-fourths 
they are transferred to him“that takes under the trust ; for the one-fourth 
they remain with the heir. Nay, even although the one thing that is de- 
ducted or picked out first, before a man is asked to give up the inheritance, 
contains the largest part of the inheritance; all the same the actions are 
transferred as one whole, and the man to whom the inheritance is being given 
up ought to consider well whether such a surrender is any good to him. 
The same rules come in if two or more things are to be deducted or picked 
out béfore he is asked to give up the inheritance. Indeed, even if it is a fixed 
sum that is to be deducted or picked out first before a man is asked to give 
up the inheritance, and it contains the fourth, or even the largest part of the 
inheritance, the rule of law is the same. All we have said about him that is 
appointed heir to the whole (e2 asse), we apply to him also that is appointed 
heir toa part. (J. 2, 23, 9.) 


III. FYDEICOMMISSA AS ENLARGING THE POWER OF SUBSTITUTION. 


By direct substitution a testator could provide for the 
failure of an heir; but if the heir appointed once entered, the 
substitution never could take effect. In pupillary substitution 
an advance was made. A father was allowed to substitute to 
his child, even if the child entered if it died under the age ot 
puberty ; but beyond that no one could go. These restrictions 
were not imposed upon trusts, which in fact formed a con- 
trast to substitutions, for a trust could have no effect unless the 
heir entered; a substitution had no effect if he did enter. 

Again, although we cannot make an appointment to take effect after the 
death of the man that becomes our heir of another heir in his room, yet we 
can ask the heir to give up at his death the inheritance to another in whole 
orin part. Further, since a trust can be given to take effect even after the 
death of an heir, we can bring about the same result if we write as follows :— 
“When Titius, my heir, shall be dead, | wish the inheritance to belong to 
Publius Maevius.” In both ways, in the lattey as well as in the former, the 
testator leaves his heir bound to give up the trust. (G. 2, 277.) 

A heres might be required to give up the whole or a part of 
the inheritance at a given future time, or at his death ; or con- 
ditionally, as in the event of his dying without children. 
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. The man to whom anything is given up, the testator can ask to give it up 
in turn to another either in whole or in part, or even to give up. something 


(J. 2, 23, 11.) 


The following examples of valid trusts illustrate the variety 
of provisions that could be made through the flexible instru- 


mentality of fdetcommissa :-— . 

A husband is left sole heir, and charged to surrender, on Ata death, ten-twelfths to 
his son, and two-twelfths to a grandson, (I). 35, 2, 95, pr.) 

An heir is charged to surrender at once one-half of the mheritance to Publius 
Maevius, and on his death the other half to the same person. (1D, 36, 1, 27, 16.) 

Several children are appointed heirs, and charged, if any of them die without 
children, to surrender their share to the rest ; and ifall but one die without children, 
the survivor should have the whole. (Paul, Sent. 4, 1,13; D. 36, 1, 3,4; D. 36, }, 
32; D. 36, 1, 22, 4.) 

A father apponted his two sons heirs on trust, that if one died without children, his 
share should yo to the surviving brother ; and if hoth died without children, the whole 
should go to a granddaughter, Claudia. (DD. 36, 1, 57, 1.) 

Maevia appointed her son heir for five-twelfthe, her daughter Titia for three- 
twelfths, and another son, Septicius, for four-twelfths, Septicius was charggd, if he 
died before his twentieth year without children, to give up his share to the others. 
(D. 36, 1, 78, 5.) 

Seius Saturninus appointed Valerius Maximus heir on truat to surrender the 
inheritance to testator’s son, Seius Oceanus, when he was sixteen, (1D. 36, 1, 46.) 

A testator appointed several heirs, including three of his freedmen, for three- 
quarters of his property. He also gave them lands as a pre-legacy, and charged them 
not to alienate the land, and that the whole should go to the survivor. On one of the 
three. Otacilius, he imposed a trust to pive up all that he yot to Titius, reserving only 
twenty aures. (1). 36, 1, 78, 13.) 

A testator appointed his son heir for nine-twelfths, and his wife for three-twelfths—- 
to the son in trust for the wife ; and he charged the wife to take care of the aon, to 
allow him 10 auret a month until he attained his twenty-fifth year, and then to 
surrender to him one-half of the inheritance. (ID. 33, 1, 21, 2.) 

Power of A ppointment.—A husband made his wife heir, and charged her on her 
death to give his property to his children, or any one ef them, or tu whichever of his 
grandchildren she pleased, or to whichever of his blood relations she pleased. This 
was held not to give any election as regards the children, but to give an election among 
the grandchildren : and if there were none of thesv, then among the cognates. (VD, 
36, 1, 57, 2.) 

Trust upon @ Trust.—Gaius is appointed heir, and charged to manumit Stichus ; 
also to give up the inheritance to Titius ; who, again, is charged te give it to Stichus. 
Stichus, but not Titius, could under the compulsory clause of the Senatus Consultum 
Pegasianum force Gaius to enter pro forma, and surrender the inheritance. (D. 36, 1,' 
16, 16.) 

Gaius is appointed heir on trust for Titius; aml Sempronius is substituted for 
Gaius, on trust for Maevius. Under the same Sena’us Conaultum Gaius is compellable 
to enter at the instance of Titius. (D. 36, 1, 63, 13.) 

Claudius and Sempronius are appointed heirs and substituted reciprocally, and 
both, or whichever enters, are charged to restore half the inheritance tu Gaius alter five 
years. (D. 36, 1, 16, 7.) 

Antistia appointed ‘Titius heir, and manumitted Albina in her will, at the 
same time bequeathing Albina’s own daughter to her on trust to manumit her. 
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Antistia also charged Titius to surrender the inheritance to the manumitted daughter 
of Albina, {D. 36, 1, 11, 2.) 

A testator appointed his son sole heir. He made codicilli, which were not to be 
opened until after the son’s death, charging his son, if he died without children, to give 
the inheritance to his sister. The son necessarily did not know the contents of the 
codicili, but still they were binding. (D. 36, 1, 25, 2.) 

A testator, in codicilli confirmed by will, bequeathed a farm to his freedmen, for- 
bidding them to alienate it and desiring it to go to their sons and grandsons. He 
added a clause that the freedmen should, out of the rents of the farm, pay to his heir 
Titius 10 aurei a year for thirty-five years from his (testator’s) death. Unless the 
freedmen can prove that the testator meant to confine the annuity to Titius, it is due 
to the heirs of Titius until the end of the thirty-five years. (D. 33, 1, 18, pr.) 


1V.—FUDE/VCOMMISSA AS*REMOVING TESTAMENTARY INCAPACITY. 


As regards the capacity of the testator, fideicommissa had no 
effect. No one could make a fideicommissum, unless he could 
muke a will. (D. 29, 7, 6, 3; D. 29, 7, 8, 2; D. 29, 7, 2,3.) But 
fideicommiasa might be made in favour of persons that could not 
take as heredes. 


1. Again, although a Senatus Consultum forbids us to make a slave of our 
own under thirty a freeman and our heir, yet most are of opinion that we 
can order him to be free on reaching the age of thirty, and that we can ask 
that the inheritance shall then be given up to him. (G. 2, 276.) 


This was under the lex .i/ia Sentia, and the provision was repealed by Justinian. 3 


2. There were also other differences that do not exist now. Aliens, for 
instance, could take trusts; and indeed this was, on the whole, the origin 
of trusts. But afterwards that was forbidden ; and now, in consequence of 
a speech by the late Emperor Hadrian, a Senatus Consu/tum was made that 
such trust should be claimed for the /?scws. (G. 2, 284-285.) 


About eighty years afterwards, under Caracalla, citizenship was extended to all 
Roman subjects, and this exception ceased to have any importance, 


3. Latins too, who are forbidden to take inheritances and legacies directly 
at law under the /ex F vara, can take them under a trust. (G. 2, 275.) 


Dedititii could not take even by way of trust. 


4. Awoman, again, who by the /er | ocentéa cannot take from a man rated 
in the census at one hundred thousand asses by being appointed his heir, can 
take by a trust the inheritance left her. (G. 2, 274.) 


The lee Voconia was obsolete in the time of Justinian. 


§. The unmarried, who by the éex Fu/‘a are forbidden to take inheritances 
and legacies, were in old times thought fit to take trusts. The childless, too, 
who by the dex Papia, because they have not children, lose half of all in- 
heritances and legacies, were in old times thought fit to take trusts entire. 
But afterwards the Senatus Consultum Pecasianum forbade them to take 
trusts also (beyond a half), as well as legacies and inheritances. The trusts 
were transferred to those named in the will that had children, or if it were 
to turn out that none had children, to the People,—as is the law with regard 
tu legacies and inheritances. (G. 2, 286.) * 
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This provision of the lex Papia was repealed hy Constantine. 


6. An “uncertain person” could receive a trust, but in the 
time of Justinian also directly by will. 


Although, from the same reason, or from a like one, in old times, bequests 
could be made to an indeterminate person, or to a strange posthumous child 
by a trust, and that though he could neither be appointed heir nor have a 
legacy left him, by a Senxatus Consultum passed at the instance of the late 
Emperor Hadrian the same rule was settled for trusts as for legacies and 
inheritances. (G, 2, 287.) 

In one respect fidcicommissum was narrower than direct be- 
quests, because no tutor could be appointed by jsidetcommissum. 
There was no motive whatever to introduce trusts for such a 
purpose. 


But although in many parts of the law trusts are more wide-reaching than 
direct bequests, and in some are equally effective, yet a fufor cannot be 
appointed by wil] otherwise than directly ; as in this way, “To my children 
let Titius be ¢#¢or,” or thus, “ To my children | appoint (do) Titius éaor.” 
By a trust he cannot be appointed. (G. 2, 289.) 


B. THE INSTRUMENTS CREATING FU DEICOMMISSA. 


I. Awill Although it was by means of ecodicilli that fider- 
commissa were introduced, yet ouce introduced, they were per- 
mitted equally in wills, 

II. By letter, or even by mere spoken words in the presence 
of witnesses, a trust could be imposed. Thisas stated to have 
been undoubted law by Diocletian and Maximian (A.p, 295). 
(C. 6, 42, 22.) Both Paul and Ulpian (Ulp. Prag, 24. 3) say that 
a trust might be constituted even without words, by a mere 
nod (nutu), provided the person had a capacity for making a 
will, (1D. 32, 1, 21, pr.) Regard was had to the intention of 
a testator, and not tu the manner in which his intention was 
signified. 

III. Codicilli—Codicilt and fideteommisea drew their first 
breath at the same time, and they were closely connected in 
their history. Codici/di may, in fact, be regarded after the estab- 
lishment of the fideiconunissaria hereditus as the informal will of 
the Roman law. This will appear from a comparison with the 
testamentum. 


I. Comparison of codicilli and testamentum. 


Before Augustus’ time, it is agreed, there were no codici//i in law; but 
Lucius Lentulus, who also began trusts, brought them in. For when he was 
on his deathbed in Africa, he wrote vodicr//1, confirmed by will, in which he 
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begged Augustus by a trust to do something. The late Emperor Augustus 
fulfilled his wishes ; others thereafter followed his authority, and made good 
their trusts; and Lentulus’ daughter paid legacies she did not owe at law. 
Augustus, it is said, then called together the men learned in the law, and among 
them Trebatius, at that time the greatest authority, and asked them whether 
this could be received, or whether the use of codici//i was out of harmony 
with the principles of law. Trebatius, it is said, advised Augustus what to 
say,—that this was most useful and needful to the citizens, because of the 
great and long journeys there were among the ancients ; on these, if a man 
could not make a will, he might yet make codzci/di. After this, when even 
Labeo made codict//i, no one any longer doubted that codiczl/i would be 
admitted as thoroughly good at law. (J. 2, 25, pr.) 


1. Form of codicils* 


Of codici//# a man may make more than one, and they need no formalities 
in drawing them up. (J. 2, 25, 3.) 

This was the main fact. There could be only one valid will 
—a formal document; there might be many codicilli, and they 
required no solemnities of form. At first any writing seems to 
have been admitted as codicillz, if it showed an intention on the 
part of the maker to distribute his property on his death. 
But letters that merely promised to leave one’s inheritance, 
or simply showed an inclination to do so, did not constitute 
codicil, There must be a present intention actually to be- 
queath. (D. 29, 7, 17.) Even when the testator had in his 
will confirmed by anticipation only such codicilli as should be 
made under his own hand and seal, and the codicilli were neither 
written by him nor sealed, they were, nevertheless, quite valid. 
(D, 29, 7, 6, 1.) 

Constantine first made the presence of witnesses necessary, 
but only when the codicilli imposed trusts on the heir ab intestato. 
(C. Th. 4, 4, 1.) Afterwards Theodosius (A.D. 424) required 
the presence of five witnesses, either invited for the purpose or 
meeting by accident, all to be present together, and to sign as 
witnesses if the codicil/i were in writing; and if the codicil 
were not in writing, then to prove the wishes of the testator. 
(C. 6, 36, 8, 3.) Justinian relaxed this rule. 


Trusts in their early infancy depend entirely on the faith of the heirs. To 
this they owe not only their substance, but their name. The late Emperor 
Augustus, therefore, dragged them down to the bonds of law ; and we too 
lately, striving to outdo that Emperor, and oh the occasion of a case brought 
before us by that illustrious man Tribonian, Quaestor of our sacred palace, 
have made a constitution, in which we have arranged as follows :—If a tes- 
tator has entrusted to the honour of his heir the surrender either of an inherit- 
ance or of some special thing, and the fect cannot be plainly shown either by 
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writing or by five witnesses (the statutory number recognised in trusts), but 
either fewer than five or no witness at all came in; then whethtr it is the 
heir’s father, or whoever else it may be that chose the heir’s faith, and wished 
something to be given up by him, if the heir, in the grip of bad faith, refuses 
to fulfil what his faith is pledged to, and denies that affairs took this 
course, and if he that takes under the trust puts the heir to his oath 
after first taking the oath de calumnia (that he brings no trumped - up 
charge) himself,—then he must needs come under the oath that he heard 
nothing of the kind from the testator; or else, if he refuses, he will be 
compelled to discharge the trust, whether general or special, that so the last 
wishes of the testator entrusted to the heir’s faith may not utterly perish. 
These same rules, we have resolved, are to be observed when something is 
left in like manner to be given up by a legatee, r by one that takes under a 
trust. If, then, he through whom something has been left admits indeed 
that it has been left through him, but has recourse to legal subtleties, he is 
to be compelled in any case to discharge the trust. (J. 2, 23, 12.) 


2. Disherison—No person could be properly disinherited by 
codicilli. 

3. Legitim.—No codicilli were void by reason of their not 
providing legitim. 

4. By codictldz, again, no one can be appointed heir nor disinherited, even 
although they are confirmed by will. But he that is appointed heir by will 
can be asked by codicr//i to give up the inheritance to another in whole or in 
part ; and this although the cod?c7//i are not confirmed by will. (G. 2, 273.) 

By codicilli, again, an inheritance can neither be given nor taken away, 
lest the law of wills and of codfcz//7 should be confounded. A disinheritance, 
too, cannot therefore be made by codicr//?. But though directly an inherit- 
ance cannot be thus given or taken away, yet by a trust it can be lawfully 
left in codtcilii. By cadici/ii no condition can be added to the appointinent 
of an heir, and no substitute can be named directly. (J. 2, 25, 2-) 

This is the cardinal difference between a will and codicills, 
A will was an instrument for the appointment of anheir. That 
was its essential function; all else was unessential and col- 
lateral. Codicilli had no validity unless, cither by will or ab 
intestato, an heir was in possession. It is true that incirectly, 
by fideicommissum, an heir could practically be appointed, 
superseding even the heir named in the will, and as time rolled 
on, the distinctions between the heres and the fidetcommissarius 
were gradually obliterated; nevertheless the development of 
the law of inheritance, and the principle of its growth, are not 
intelligible without comprehending the radical difference in 
function between codicil and wills. Hence the intimate rela- 
tion between codicilli and fidetcommissa, The latter could be 
made by will, but a will was not essential to them; whereas 
codicilli were useless for the purpose of appointing an heir 
except through the medium ‘of fide:commissa. 
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5. As regards testamentary capacity. No one could make 
codicilli’who could not make a will. (D. 29, 7, 6, 3.) 

II. Codicilli as dependent on wills. 

1. Codicilli, when there is no will, impose a trust on the heirs 
ab intestato. They are not mere appendices to wills, but may 
be quite independent of them, and indeed in a sense rivals. 


Besides, a man that has made no will may, when at the point of death, 
ask him to whom he has understood his goods will belong either by statute 
or by the jus honorarium, to give up to some one his inheritance in whole 
or in part, or to give some thing, as a farm or a slave. But otherwise 
legacies (/ega/a), unless un@er a will, do not take effect. (J. 2, 23, 10.) 


2. When there is a will, codicilli may be confirmed or not by 
the will. 

(1.) Do codicilli made prior to the will require to be confirmed 
in the will? 


only after his will is made can a man make codzci/iz, but even if he is 
dying intestate he can create a trust by codici/dz. But when codictliz were 
made before the will was made, Papinian says they could have no force 
unless confirmed afterwards by the testator’s special wishes. The late 
Emperors Severus and Antoninus, however, declared by a rescript that, 
under codici/// preceding a will, a thing left in trust may be demanded, if it is 
plain that the man that afterwards made the will had not drawn back from 
the wishes he expressed in the codicrll7. (J. 2, 25, 1.) 


(2.) Whether made before or after the will, codicilli are 
regarded as a charge on the testamentary heirs alone, so that 
if for any reason the heirs named in the will do not take the 
inheritance, the codicilli fail. (D. 29, 7, 3, 2.) Hence, although 
codictlli were not affected by the subsequent agnation of a 
suus heres (1). 29, 7, 19), yet if by that means the will was 
broken, the codicilli shared its fate. (C. 6, 36, 1.) 

When there was a will, the codicilli were treated as part of 
it, and therefore were held to speak from the date of the 
will. 

A slave belonging to the testator at the time of making his will, but afterwards 
sold by him, cannot be directly manumitted by codicilli: if the slave does not belong 
to the tertator at the time of making the will, but does at the time of making the 
codicilli, the slave can recover his freedom by fide:commissum, (D. 29, 7, 2, 2.) 

A person makes a will, and afterwards is arrogated. During this time he makes 
codicilli, He is emancipated, and dies. The will is valid, but are the codicidli made 
at a time when the testamentary capacity of the testator was suspended? Yes, 
because the codictl?i are read as part of the will, (D. 29, 7, 8, 3.) 

A testator makes a will confirming all codicili, and afterwards in captivity 
codicilli, He recovers his liberty and dics. The codscwli are not valid. (D. 29, 


7. 0, pr.) 


CLAUSULA CODICILLARIS. 829 


On a question of the solvency of the testator, when slaves are alleged to have been 
manumitted in fraud of creditors (D. 29, 7,4; D. 40, 9, 7, pr.), or when bequeats are 
made to persons born after the making of the will, the codicilé are held to bpeak from 
the time when they were made. (D. 29, 7, 2, pr.) 


IIL Wills construed as codicilli—Clausula Codicillaris. 

The existence of rival kinds of testamentary disposition, and 
rival forms of bequest, could not permanently endure. It is 
the nature of all such innovations as Augustus made, either to 
be obliterated or to change the established usage. The triumph 
was destined to be on the side of the newer form; and the 
most complete vindication of the necessity and wisdom of the 
reform of Augustus, was when the wiff itself was content to 
gain vitality by being upheld as codicilli. It became usual with 
testators, In making a will, to say that if for any reason the 
instrument failed as a will, it should be regarded as codicilli 
(pro codicillis etiam id valere),  (C. 6, 36, 8, pr.) In the absence 
of such a provision, however, an informal or imperfect will was 
not supported as codicillt. (DV. 29, 7, 1.) ° 

The exact effect of such a clause was to enable the heirs 
named in the will to make an election, whether they would 
stand upon the will or sue as fidetcommissarii, treating the 
testator as dying intestate. Once they had elected, they could 
not alter their choice. (C. 6, 36,8, 1.) This somewhat narrow 
construction was relaxed by Theodosius (A.D. 424) in the case 
where a parent of either sex appointed a descendant within 
the fourth degree of agnation or third of cognation. In this 
case, if the heirs sued on the will and were defeated, they were 
allowed to fall back on the codicillary clause, and sue the heirs 
ab intestato as fideicommissarti heredes. (C. 6, 36, 8, 2.) 


“This will I wish to be valid in any way it can,” was held to bind the heirs ab 
intestato, by way of trust. (D. 2%, 1, 24, 1.) 

““T wish this also to take effect in the room of codiculi.”’ This was held to be 
binding by a rescript of Marcus Antoninus. (D. 29, 1, 3.) 

“J, Lucius Titius, have written this my will without the help of any one skilled 
in the law. I have rather followed what my mind held rational, than striven after 
an excessive and wretched nicety. If then I have done anything irregularly, or not as 
a skilled man would have done it, the wish of # man of sound mind ought to be hel: as 
good as a strict observance of legal forms.” No one took ox heir under this will, It 
was held to bind the Lonorum possessores ab intestato by way of trust. (D. 3), 88, 17.) 

A testator appointed his daughter his sole heir, and if she failed to take as heir, 
appointed his grandson : he added, “If neither my daughter nor grandson be heirs, I 
wish my share, one-half of a farm, to belong to my freedmen.” Neither the daughter 
nor grandson tovk under the will. No others were appointed heirs by the will; 
either, then, the gift to the freedmen was void, or it must be construcd as a trust 
binding un the heirs ab intestato. In his case, owing to the language of the bequest 
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the latter alternative was adopted. ‘This is an instance of implied codicillaris clausula. 
(D. 81, 88, 9.) 

A son “appointed his mother heir, and charged her to take an oath to perform 
certain trusts. The will happened to be void, but the mother took as heir ab intestato. 
It was inferred from the fact that an oath was required, that the testator desired to 
bind his mother by the trusts in any event, whether the will was valid or not. <Ac- 
cordingly, the will for this purpose took effect as codicilli. (D. 31, 77, 23.) 

A testator bequeathed to a foster-daughter her freedom and certain legacies. 
The will was void, and the testator’s children succeeded ab intcstato. There was no 
clausula codicillaris in the will. It was held, nevertheless, that the children were 
bound to manumit the foster-child, and give her the legacies mentioned in the 
defective will, because it was presumed, from the affection entertained for her by the 


testator, that he meant his bequests to her tv take effect even if his will proved 
incomplete or defective. (D. 4), 5, 38.) 


CHAPTER TIT. 
INTESTATE SUCCESSION. 


First.—SuccESSION TO FREEBORN PERSONS. 
PRELIMINARY. 


NAMES AND DEGREES OF RELATIONSHIP. 


AT this point it is necessary to set forth how the degrees of kinship are 
reckoned. In this we must first of all observe that they are reckoned in three 
ways, by going up, by going down, and by going sideways (ex fransverso, ex 
/atere) or collaterally, as it is called. The kinship going up is that of ascend- 
ants; the kinship coming down is that of descendants; and the kinship 
reckoned sideways is that of brothers and sisters and their issue, and 
agreeably thereto of uncles and aunts, either on the father’s side or the 
mother’s side. The kinships going up and coming down begin at the first 
degree ; the kinship that is reckoned sideways at the second. (J. 3, 6, pr-) 


In reckoning degrees of relationship in the Roman law, there is no difference 
whether we regard persons as related through blood (cognati), or as related through 
subjection to the potcstas of a common parent or ancestor (agnati). (J. 3, 6, 8.) 


In the line of ascendants or descendants each generation 
counts one degree; from father to son is one degree, from 
grandfather to grandson two degrees, and so on. Collaterals 
are descendants of a common ancestor, and the degree of 
propinquity between two collaterals ‘is obtained by adding 
together the number of degrees between each and the common 
ancestor. Thus brothers are in the second degree, each being 
one degree from the common parent ; first cousins are in the 
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fourth degree, because each is the grandchild of a common 
grandfather or grandmother. (D. 38, 10, 10, 9.) ’ 

The degrees of relationship are, of course, indefinite, but the 
Roman Jaw provided no special names for persons in a degree 
beyond the sixth. 


It will be enough to have shown thus far how the. degrees of kinship are 
reckoned ; for from these we can plainly understand how we ought to reckon 
the degrees beyond as well. Each new generation adds always one degree, 
so that it is far easier to answer in what degree each is, than to mark out 
each by a name appropriate to his kinsinp. (J. 3, 6, 7.) 

In the first degree there are—-going up, a fatheg, a mother ; coming down, 
ason, a daughter. (J. 3, 6, 1.) 

In the second degree there are— going up, a grandfather, a grandmother ; 
coming down, a grandson, a granddaughter; going sideways, a brother, a 
sister. (J. 3, 6, 2.) 

In the third degree there are—going up, a great-grandfather, a great- 
grandmother ; coming down, a great-grandson, a great - granddaughter ; 
going sideways, a brother's or sister’s son or daughter, and agreeably thereto 
an uncle or aunt, either on the father’s side or the mother’s side ( palruss, 
amita,; avunculus, matertera). Patruus is a father's brother, called in Greek 
carpus. Avunculus is a mother's brother; his specific name among the 
Greeks is w%rpws; but he is called by the common name ésfog. Anetta is a 
father’s sister ; malertera a mother's sister : both are called ds7a, or, among 
some people, rzdiz. (J. 3, 6, 3.) 

In the fourth degree there are—going up, a great-great-grandfather, a 
great-great-grandmother ; coming down. a great-great-grandson, a great- 
great-granddaughter ; going sideways, a brother’s or sister's grandson or 
granddaughter, and agreeably thereto a preat uncle or great aunt on the 
father’s side (that is, a grandfather's brother or sister); and again, a 
great-uncle or great-aunt on the mother's side (that 1s, a grandmother’s 
brother or sister): and a first cousin (comsobrimus), male or female (that 
is, the issue of brothers or sisters), Some, indeed, think that they alone 
are properly called coxsobring that are the issuc of two sisters (serores), 
as if the term were consororint, and that the issue of two brothers are 
properly called fratres patrueles (or if the offspring of the two brothers are 
daughters, sorores patrucles is the name; ; whereas the children of a brother 
and a sister are properly called amzfini, and the children of your aunt on 
the father’s side (amzta) call you consobrinus, while you call them asuting. 
(J. 3, 6, 4.) 

In the fifth degree there are—going up, a great-great-great-grandfather,a 
great-great-great-grandmother ; coming down, a great-great-great-grandson, 
a great-great-great-granddaughter; going sideways, a brother’s or sister’s 
great-grandson or great-granddaughter, and agreeably thereto, a great-grand- 
uncle or aunt, either on the father’s side (that is, a great-grandfather’s brother 
or sister), or on the mother’s side (that is, a great-grandmother’s brother or 
sister) ; and again, a son or daughter of the brother or sister of an uncle on 
the father’s side, of a first cousin (male or female), or of the child (male or 
female) of an aunt on the father’s side; as also one nearer than a second 
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cousin (fropior sobrino) (male or female),—these are a son and daughter 
of a grgat-aunt or uncle on the father’s side, or on the mother’s side. 
(J. 3, 6, 5.) 

In the sixth degree there are—going up, a great-great-great-great-grand- 
father, a great-great-great-great-grandmother ; coming down, a great-great- 
great-great-grandson, a great-great-great-great-granddaughter ; going side- 
ways, a brothers or sister’s great-great-grandson or great-great-grand- 
daughter, and agreeably thereto, a great-great-granduncle and aunt on the 
father’s side (that is, a great-great-grandfather’s brother and sister), or on 
the mother’s side (that is, a great-great-grandmother’s brother and sister) ; 
and again, a son or daughter of a granduncle or aunt on the father’s side 
or mother’s side ; and again, a grandson or granddaughter of the brother or 
sister of an uncle on the father’s side of a first cousin (male or female), or 
of the child (male or female) of an aunt on the father’s side; as also second 
cousins (male or female), the children, that is, of the brother or sister of an 
uncle on the father’s side, or of first cousins, or of the children of an aunt 
on the father’s side. (J. 3, 6, 6.) 

But since truth is fixed in men’s minds by the faith that comes through 
seeing more than through hearing, we have thought it needful, after 
recounting the degrees, to have them written out in a book at one view, that 
by this means youths may be able not only to use their ears, but to look 
closely with their eyes, and so to gain a most perfect knowledge of the 
degrees. (J. 3, 6,9.) (See Table appended, taken from Theophilus.) 


Paul (Sent. 4, 11, 7) observes that in the ascending or 
descending line the reckoning stops at the sixth degree, but 
in the collateral line relationship is reckoned to the seventh 
degree. 

Arrangement of the Subject. 

A man dics intestate if he has not made a will at all, or if he has made 
it wrongly, or if the will he had made has been broken or become null, or if 
no one isheir under it. (J. 3, 1, pr.) 

Taking the earliest and the latest rules of intestate succes- 
sion, we find that they possessed extreme simplicity, but were 
founded upon a diametrically opposite theory of relationship. 
In both the property went to the family, but the word “ family ” 
meant a very different thing in each case. In the earliest times 
the family was based upon the potestas in the most rigorous 
fashion, so that even father and son, in the absence of the 
potestas, bore no relation to each other in law for the purpose 
of succession. By the latest rules, which were promulgated 
by Justinian after the Institutes, the fumily was recog- 
nised as formed by the tie of blood, and although the old 
idea was not wholly extirpated, it remained as a mere insig- 
nificant vestige, attesting in its shrunken proportions an 
ancient and obsolete system. ‘The earliest rules date from the 
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XIT Tables: from that period, and the establishment of the Pree- 
torian jurisdiction, down to the publication of the Institutes of 
Justinian, there is a vast interval, covering the entire historic 
period, during which successive inroads were made on the 
primitive law, all tending in the direction of Justinian’s final 
refurm. It is, therefore, necessary to copsider the law of in- 
testate succession in three periods, 
L Period of the XII Tables. 


II. From the establishment of the Prator to the Institutes of 
Justinian. 


III.. Final reforms of Justmian'’s Novels. 


First Perton.—Tue XII Tanues. 


By the XIT Tables all persons capable of inheriting were 
arranged in three groups or classes,in such manner that no 
person belonging to the second class could succeed if ghere 
were any person existing in the first class; and no one in the 
third class, subject to a single exception. while there existed 
any in the first or second class. The classes were respuctively 
known as suc heredes, agnati, and 


I.—SUCCESSION OF SUI HEREDBS. 


L. A suns heres is any one that lived under the potestus of the 
deceased, and was by his death released from the , 


The inheritances of intestates under the statute of the NI Tables belong. 
farst to the sud heredes. (J. 3, 1,15 3. 3, 1, as restored.) 

Sut heredes are held to be, as we have said above, persons in the polestas 
of the man that dies ; a son or dauyhter, for instance, a grandson or grand- 
daughter by a son, and a great-grandson or great-granddaughter by a grand- 
son that was himself the offspring of a son. It makes uo difference whether 
they are descendants by birth or by adoption. <¢J. 3, 1, 2; G. 3, 2, as 
restored.) 

A grandson or granddaughter, however,.and a great-grandson or great- 
granddaughter, are reckoned among the sui heredes only if the person before 
them has ceascd to be in the fotestas of the ascendant, whether it is by death 
that this has happened or in any other way,,as by emancipation. For if 
during the time at which a man was dying his son was 24 fotestate, a grand- 
son by that son cannot be a suus heres. This must be understood to be 
said also of the rest of the descendants in order. (J. 3, 1,2 8; G. 3, 2, as 
restored.) 

Posthumous children, that, if they had been born in the ascendant’s life- 
time, would have been i potestate, are sui heredes. (J. 3, 1,2C; G. 3, 4, a8 
restored.) . 

3G 
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A child that is born after his grandfather’s death, but conceived in hits ter 
grandfather’s lifetime, if his father dies, and afterwards his grandfather's wil. d 
is abandoned, becomes suvs teres. Evidently, however, if he were bot! ~ 
conceived and born after his grandfather’s death, then if his father dies ana d 
his grandfather’s will is thereafter abandoned, he is not suss heres to his( 
grandfather, because he never came into contact with his father’s father by * 
any right of kinship. In the same way also, among the grandfather’s 
descendants, he that an émancipated son had adopted is never reckoned. 
Moreover, while those persons are not descendants as far as relates to the 
inheritance, neither can they seek bonorum possessio as next of kin. So 
much for sui heredes. (J. 3, 1, 8.) 

The same rule of law applies to those on whose account a case under 
the lex Alia Sentia, or undgy a Senatus Consultum, is made good after the 
father’s death, because they too, if the case had been made good in the life- 
time of the father, would have been in his poteséas. (CG. 3, 5, as restored.) 


These cases are stated, p. 200. 


The same must be understood of the son that after a first or second con- 
veyance is manumitted after his father’s death. (G. 3, 6.) 


4 
To release a son from the potestas, he must be mancipated three times. (See p. 212.) 


With these mut necessarily be reckoned those that, though not the issue 
of regular marriages, have yet been given to the cvr/ae of their States, accoid- 
ing to the tenor of the constitutions laid down to meet such cases by former 
Emperors, and thus obtain the rights of sa? Acredes. Those, further, must be 
added that are embraced in our constitutions, in which we have ordered that 
If a man unites himself with a woman to share his life, not, in the first instance, 
with the feelings of a husband, while yet she is a person he might marry, and 
has children by her that he has formally owned to be his, and afterwards, as his 
feelings po further, enters into a duly drawn-up marriage contract (wuptialia 
tnstrumenta) with her, and has sons or daughters,—then not only the children 
born after the dowry, it is settled, are lawful children, and in their father’s 
potestas, but the earlier also, who have given the later offspring the chance 
of being accounted legitimate. We have resolved, also, that this shall hold 
good even although no issue is born after the contract for dowry is fully 
drawn up, or even though those already born are withdrawn from this light 
of day. (J. 3, 1, 2 A.) 


For an account of these modes of acquiring the potestas, see p. 202. 


2. When the question is raised, whether a man can be a sys heres, it must 
be asked of the time at which it is certain that one died without a will; and 
this happens also when no one is heir under a will. On this principle, if a son 
is disinherited, and an outside beir appointed, and after the son dies it is 
already certain that the heir appointed by the Will will not become heir, either 
because he would not, or because he could not, then the grandson will 
become his grandfather's heir. The reason is, that at the time when it is cer- 
tain that the fuferfAumidias has died intestate, the grandson alone is found. 
This is certain. (J. 3, 1, 7.) 


For the meaning of outside heir (heres exireneua), see poste. 


AGNATI. 8: 


& 


x! EXCEPTIONS.—Sometimes, although at the time of the ascendant’s death 
tde heir was not 22 fotestate, he yet becomes his suus heres: as when a man 
turns from the enemy after his father’s death. The jus fost.fmintt does 
this. (J. 3,1, 4.) (See p. 216.) 
On the contrary, it may happen that although a man is in the family of 
‘the deceased at the time of his death, he will not become suvus Acres, if, for 
instance, after his death his father is judged guilty of treason, and because 
of this his memory is condemned. For he cannot havea suus heres, since 
the Exchequer (F¥scws) is his successor. It may, however, be said that in 
Strict law he is swus heres, but ceases to be so. (J. 3, 1, 5.) 


A wife in the manus of her husband succeeds him ar a 
daughter. 


A wife, too, that is z# mann of the man a dice isaswa hers, because 
she is in the position of a daughter. A daughter-in-law, again, that is sv 
manu of the son, will be a swva Acres, because she is in the positian of a 
granddaughter ; but only if the saa in whose mass she is when the father 
dies is not in his fotestas. The same we shall say of her also thats in the 
manus of a grandson, and married to him ; because she is in the position of 
a great-granddaughter. (G. 3, 3, as restored.) 6 


3. Order of succession among sui heredex, and their respective 
shares. 


When a son or daughter, and by another son a grandson or granddaughter 
are in existence, they are called alike to the inheritance ; and the nearer in 
decree does not shut out the further off, for it seemed fair that grandsons 
and granddaughters should succeed to their father’s place [and share]. By 
parity of reasoning also, if there is a grandson or granddaughter by a son, 
and by a grandson a great-grandson or great-granddaughter, they are all 
called at the same time to-the inheritance. ‘J. 3,1,60; Gi. 3,7.) 

Since it is held that grandsons and sranddaughters, and also great-grand- 
sons and e¢reat-granddaughters, succeed to-their parents’ place, mt seemed to 
agree with this that the inheritance should be portioned out by counting not 
heads but stocks (yon in capita sed in stirpes}. Yhe result is that a son has 
half the inheritance, and the two or more grandsons by another son the 
other half. Again, if there are in existence grandsons by two sons, by the 
one son one perhaps or two, and by the other three perhaps or four, then 
to the one or the two one-half belongs, and to the thice or the four the 


other half. (J. 3,1,6; G 3,8) 
TI.—Stccession OF AGNATI. 


If no sus eras, and none of those the T’r.ctor or the constitutions call 
among the su heredes, is in existence, or in any way secks to gain the inherit- 
ance, then under the statute of the XII Tables the inheritance belongs to 
the next agnate. (J. 3, 2. ple; G. 3.9.) 

The words of the XII Tables are—* If a man dies ‘intestate and has no suus heres, 
let the nearest aynatus have his familia.” } (Ulp. Frag. 26, 1.) 


i intestato moritur cui suus here nee eacit.agnatus prozimua familiam habeto, 
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1, Who are agnates (agnati). 


They are called agnates that are allied by statutory kinship. Statutory kin- 
ship (/egttima cognatio) is alliance through persons of the male sex. (G. 3, 10.) 

Agnates are, ag we have declared in the first Book, kinsfolk allied in 
kinship throuch males, as if kinsfolk through one father. (J. 3, 2, 1.) 

Brothers, therefore; born of the same’father, are agnates to: one another ; 
they are also called men of the same blood (comsangiuinet) ; and it is not 
required that they should have had the same mother also: An uncle on the 
father’s side, again, is an agnate of his brother's son, and that son in turn 
of his uncle. In the same number are first cousins (/ratres patrueles), per- 
sons begotten, that 1s, by two brothers ; they are also: called consobrint. In 
this way we shall be able to reach many degrees of agnation. (J. 3,2, 1; 
G. 3, 10.) @ 

To adoption also the legal relation of agnates owes its being. It exists, 
for instance, between sons by birth and those their father has adopted ; and 
there is nu doubt these may properly be called of the ‘same blood. If, again, 
one of the rest of your agnates—a brother, for instance, or uncle, on the 
father’s side, or even oné in a remoter degree—adopts somebody, then, no 
doubt, between you there is the relationship of agnates. (J. 3, 2, 2.) 


The Mefinitions in the text are incomplete. It is true that aynati are persona related 
through males (tot through females), but it must be addet that such persons must 
not have suffered a capitis deminutio. (G. 8, 21.) This addition, however, makes the 
definition very chamsy. It is, therefore, better to define agnati as all persons that, if 
their common ancestor had been alive, would have been living toyether under his 
potesiaa at the time of his decease. The descendants of a common: ancestor through 
females are excluded, because the children of a female are under the potestus of her 
husband, and’ not of her father. Her children belomg to her husbanil’s family, and 
not to her father’s, Henee a capitis deminutio is fatal, because it extinguishes the 
potestas, (See alxo p. 193.) 


The agnuati, like the sui heredes, are thus connected through 
subjection (actual or possible) to the potestas of the same person ; 
they have both, so to speak, the same centre, but they have a 
different circumference. The sad heredes are the nearest to the 
deceared; they are those that have been really or in contempla- 
tion of law under the potestas of the deceased ; the agnati (if not 
also sui heredes) have never actually been under the potestas of 
one man, because the common ancestor has not been alive 
together with them, 


2. It is not, therefore, who is nearest at the time of death that we ask after, 
but who is nearest at the time at which it’ is certain that a man has died 
intestate. If, however, a man makes a will before he dies, it seems better to 
ask whe of the agnates is nearest at the time at which. it is certain that no 
one will become heir under that will, (Gi 3. 13.) 

The nearest agnate that is asked after, if a man has made no-will before 
he dies, is the nearest at the time when he whose inheritance is in question 
died. But if he has made a will before he dies, the nearest that is asked 
after is the nearest at the time at which it first became certain that no one 


GENTILES. 837 


would become heir under the will. For it is then only that a man can pro- 
perly be understood to have died intestate. Sometimes this isea long time 
in coming to light, and in this space of time it often happens that by the 
death of a still nearer, an agnate comes to be nearest that at the death of the 
testator was not nearest. (J. 3, 2, 6.) 


3. Order of succession among the agnates. 


It is not, however, to all the agnates at once*that the statute gives the 
inheritance, but to those only that are in the nearest degree at the time when 
it first became certain that a man has died intestate. (J. 3,2, 13 G. 3, 11.) 

In such a right there is no succession. If, therefore, the nearest agnate 
passes the inheritance by, or dies before entering on it, then those that tallow 
can avail themselves of no right under the stagite.  (G. 3, 12.) 


The rule was considered harsh, and.was altered by the Pyetor, (J. 3.2, 7.) 


If there are more degrees of agnates than.onc, it is clearly the nearest 
that the statute of the XII Tables calls in. If, therefore, for instance, there 
is a brother of the deceased, and another brother's son or uncle on the 
father’s side, the brother is preferred. Although, too, the statute uses the 
singular number in calling.in the nearest, there is no doubt that if there are 
more than one of the same decree all are to be adinitted. Indeed “ @earest,” 
too, is properly understood of more degrees than one; and yet there is no 
doubt that, although there may be only one degree of agnates, the inherit- 
ance will belong to them. (J. 3, I, 5.) 


4. The agnates that succeed take equal shares. 


If the deceased has a brother and a brother’s -son, as may be understood 
from the above, the brother is first, because he comes first in degree. But 
in the case of suf heredes the Jaw has been dificrently interpreted. (G. 
3. 15.) 

If, however, the deceased has no brother alive, but has brothers’ children, 
the inheritance belongs to them all. Buta question has been raised, whether 
in case the children chance to be unequal in pumber—as by one brother one 
or two, and by the other three or four—the inheritance 1s to be portioned out 
by countirg stocks (as is the rule of law among saz Acredes', or rather by 
counting heads. It has, however, long been the received opimon that it must 
be divided by counting heads. The inheritance will therefore be divided 
into aS many parts as there are persons on both sides, so that each may 
take one part. (G. 3, 16.) 


IIJ].—-NSUCCESSION OF WL? 


If there is no agnate, the same statute of the XII Tables calls the men of 
the gens to the inheritance. Who they are we have related in the first book 
of our Commentaries ; and since we have there calied attention to the fact 
that the whole law relating to them has become obsolete, it is superfluous 
here, too, to handle the subject more nicely. (G. 3, 17.) 


This succession had fallen into disuse in the time of Ulpian. (Mos. et Nom. Leg. 
Collat. 16, 4, 2, 1.)' 


1“ Si agnatus nec eacit gentiles familiam habento.” (Up. Frag. 26, 1.) If there 
no agnate, let the men of the gensdave the familia. 
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What is a gens? Who are gentiles? These are questions 
upon whi¢h Gaius probably threw light, but of which we are 
deprived by an unfortunate lacuna in the MS. Cicero (Top 6) 
gives the following marks of “ gentiles.” They are persons 
bearing a common name (as the gens Claudia, the gens Cornelia), 
sons of freeborn men, descendants of men whose blood was 
never tainted with slavery, and who have never suffered a loss 
of status. ‘This definition is purely negative except in one 
point, and that the point upon which least information was 
necessary ; namely, that the members of a gens bore a common 
name. According to Cicero, two classes could not be members 
of a gens; (1) descendants of freedmen, and (2) those that had 
suffered a capitis deminutio, This last point equally characterises 
agnates and xui heredes. Does it suggest that there is a relation 
between aynati and gentiles, like that between agnati and sui 
heredes? May we hold that just as suz heredes, descendauts of a 
living Parent, are to agnati, descendants of a common deceased 
ancestor, ao these in turn are to gentiles, descendants of a 
common mythical ancestor? 

One fact must weigh heavily. The fact that gentiles inherited, 
proves that in the society in which the gens was a living unit. 
there was a deep organic connection between it and that 
patriarchal constitution of the fannly upon which the rights of 
sut heredes and agnatti were based. The right of inheritance is 
the last to be capriciously disposed of, and the manner of its 
disposition tx one of the safest indications of social structure. 
Doubtless in its development a nation may outgrow an earlier 
Jaw of intestate succession, and of this the whole history of 
Roman jaw is one prolonged illustration; but originally the 
law must have been in harmony with the strongest forces in 
the social organisation. No explanation of the gens, therefore, 
can be regarded as satisfactory, which sees in the gens only an 
artificially-formed political body, 

In the time of Gains, although apparently not in the age of 
Cicero (De Orat. 1, 39), the claims of the gens were catinet, and 
our information regarding it is accordingly very meagre. With 
our present information it is not possible to construct upon 
evidence an entirely satisfactory account of the Roman gens: 
but the institution of the gens was not peculiar to Rome ; it is 
found in the Greek States, and in various parts of the world, 
One thing appears quite certain: the gens was not a for- 
tuituus or artificial concourse of individuals ; it had a certain 
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organic unity and life. It had a common worship, and the 
object of the worship was the deified founder of the gens; it 
had also, in some instances at least, a common tomb. It would 
seem also that the gens was answerable for the debts of one of 
its members, and bound to ransom any member that fell into 
captivity. (Livy, 5, 32; Dion. Hal. 13, 5.) Each gens also had 
its chief, who was at the same time judge, priest, and military 
leader. (Dion. Hal. 2,7; 9,5.) It was the assembly of the 
gentes (Comitia Curiata) that sanctioned arrogation and the early 
form of wills. Lastly, the very name (gens gignere genitor) 
implies the theory at least of a comngn descent, which theory 
is strengthened by the members continuing to bear a common 
name. 

Keeping these facts in view, we may accept as not altogether 
improbable the theory advaneed by M. De Coulanges (La Cité 
Antique). He argues with much plausibility that the gens is 
simply the patriarchal family in a state of decay. The earliest 
records of Roman Jaw are distinguished by the absence of 
primogeniture, and the equal diviston of property mone the 
sul heredes; but, according to M. De Coulanees, the facet was 
exactly the reverse in those earher ages when the family was 
the only body politic. Phe patriarchal family was based on 
primogeniture, and the eldest son succeeded to the power ot 
the father and ruled the younger. When, however, the 
younger sons, on the ecrowth of the City, achieved their mde- 
pendence, they naturally spht up into different families, retam- 
nga connection only through common worship and sacrifices 
under a chief. According to this VIEW, the nem hers of +} 
branch family were anal, Wiiule the members of the several 
branches were gentiles to cach other, Tf this be the correct 
account, the succession of the geatles is) founded on the same 
principle us the succession of the suc heredes aud aqnati It is 
based on the potestes removed one degree further off In that 
case, the intestate succession of the NIL Tables may be 
described as consisting of three concentric buat clearly dis- 
tinguished circles ronnd one centre—the potestas, A patersamilias 
dies. The first entitled to succeed are those that actually were 
under his potestus (auc hereden), The next are those that are 
descended from a common (historical) aucestor through males 
(agnati). If there are none of these, we take a Jarger Bw cep. 
Those succeed who, through bearing a common name, worship- 
ping a common object (a deity sacriliced tu by the yens alone), 
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and owing to each other mutual help, may plausibly claim to 
be desceudants of a common ancestor, who also might have 
exercised potestas over them all. If this be so, it was natural 
that rights founded on the potestus by so remote a connection 
should first give way, centuries before the rights of the agnates. 
This, at all events, was the inarch of events. 


Szcoxp Pgeriop.—F rom B.c. 366 To a.p. 543. 


The principle of the Roman family was the absolute supre- 
macy of its head. We alone had legal rights. But the 
tendency of Roman lav from the first time we get a glimpse 
of it, was to break-down the family autonomy, and bring all its 
members under the direct and immediate control of the State. 
The sovereignty of the State superseded and swallowed up the 
sovereignty of the head of the family. This movement imphed 
a steady process of emancipation of the subordinate members of 
the faftily ; but that had proceeded a considerable way before it 
effected any changes in the rules of intestate succession. The 
old Jaw stood inflexibly on the family as constituted by the 
potestas, and sternly disregarded the closest ties of blood. The 
history of intestate snecession is a history of the successive 
steps, generally forward, rarely backward, in the direction ot 
recogmsing the family as founded on the tie of blood. The 
avork was undertaken, in the first instance, by the Prectors ; 
and the instrument he employed was the donorum possessia. 


JONORUM POSSESSIO. 


So far as the rights and duties of a universal strecessor to a 
deceased person are concerned, there was, as we have seen 
{p. 744), no difference im substance between hereditas and 
bonorwn posressio, A person who obtained such u universal 
succession by the Prietorian Interdict, and not by a petitio 
hereditatis, was a bonorwn possessor, whether his title was de- 
rived solely from the edict of the Pretor, or whether it was 
good also by the jus civile. Bonorum possessio means equitable 
or Preetorian inheritance ; the lonorwa possessor is an equitable 
or Praetorian heir, as the Acres is a legal heir. Every heres was 
entitled to ask for and rely upon the equitable or Preetorian 
title, if he thought fit; but.in the later stages of the edict, at 
all events, it often happened that the equitable excluded the 
legal heir. 
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Bonorum possessio is composed of two words, which, in this 
conjunction, are used in a sense different from the meaning of 
the words taken separately. Bona in the law of property 
means corporeal things an the way to become property by the 
operation of usucapio (p. 263). but in this connection means a 
universal succession to a deceased person. “Bona... uni- 
versttatis cujusque successionem, qua succeditur in jus de- 
mortui, suscipiturque -ejus rei commodum ct incommodum ; 
nam sive solvendo sunt bena, sive non sunt, sive damnum 
habent, sive lucrnm., sive in corporibus sunt, sive in actioni- 
bus.” (D.°37, 1, 3, pr.) Again, possessiogs not to be understood 
in the sense it ‘bears‘in the lew of Property ; for it means por- 
session of aright, and not of a corporeal object—[est enim juris 
magis, quam corporis, possessio (1), 37,1, 3, 1)}—the exact anti- 
thesis of poseessio as understood in the law of Property (p. 392). 
There is, nevertheless, a certain propriety in the phrase bonerun 
possessio.; for it indicates the identity of method by whigh the 
Prector reformed the law of Property and the law of Inherit- 
ance. Attention has been already drawn (p. 372) to the 
similarity of objects and method of the Pra:tor in amending 
those departments of law.! 


Those that the Practor alore calls to the inheritance do not become heirs 
at strict law, for the Prattor cannot make an heir; that can be done only by a 
statute (/c.r), or a like means of settling the law (jurds comstttutro - a Senatus 
Consultum, for instance, and the inpeital constituuons. But when the 


VIn altering the law of ‘Ownership, the Prictor bad two main objects ino view 
—(1) To remedy the inconventence of too strict an attachinent to formal convey. 
ances; and (2) to extend the enjoyment of property to persons that could nat be 
owners by the civil law. ‘The Pretor pursued analogeus oljects in the case of 
Inheritance ; partly he admitted ao less formal mode of executing a will, and partly 
he gave inheritances to persons that coull not succeed aceording to the oll law of 
Rome. The mode of the Prutors action is also similar. A Pretor could not 
make a heres as he could not vive the dominiuem ex jure Quoritium ; but just as he 
bestowed the practical enjoyment of preperty under the nazne of posacssio, 60 he 
in-effect made heirs under the name of bonorum posscssores. 

But while there peints sufficiently attest an identity of aim and method in the 
Pretor’s action, there is one notable point of dtfference. The interest of a Preetorian 
owner (possessor) and of # Pretorian heir (Lonorum possessor) has the same juridical 
character ; but the investitive facts -creating the interest are entirely different. A 
chief element in the tithe to Pretorian ownership is physical vecupation, and there- 
fore the remedies were cither to retain or to recurer possession. (See p. 357.) Practi- 
cally. traditio was the transvestitive fact of Prectorian, as mancipatio was of Quiritarian 
uwnership. But from the ‘nature -of the case, “‘delivery,” as a mode of acquisition, 
was inapplicable to Iuheritance. “Thus the idea of “ physical occupation,” which bulks 
su largely in the law of Ownership, has no place in the law of Inheritance ; on the 
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Preetor gives them donorum possessio, they are settled in the position of the 
heirs, and are called Jonorum possessores. In addition, there are also many 
other degrees the Prator has made in giving donorum fpossessio, his aim 
being that no one should die without a successor. For the right of coming 
to take inheritances which the statute of the XII Tables settled within very 
narrow bounds, has been broadened greatly by the Preetor on the grounds of 
goodness and fairness (¢2° boo ef acguv). (J. 3, 9,25 G. 3, 32.) 


A bonorum possessor recovered the property belonging to the 
person whom he succeeded by the Interdict Quorum Bonorum ; 
and he could sue the debtors, and be sued by the creditors of 
the deceased by utiles actiones, in which it was feigned that he 
was heir. (D. 43, 2, 2% Ulp. Frag. 28, 12; G. 3, 81.) 


To gain possession, an interdict called after its first words, quorum 
bonorum, is granted to the donorum possessor. \ts force and effect are this : 
When éonorum possessio has been given to a man, then this interdict binds 
any actual possessor (whether as heir or as possessor) of goods so given to 
restore them to the donzorum possessor. A man possesses as heir when he 
beliewes himself to be the heir. He possesses as possessor when with no 
right at all he is in possession of property belonging to the inheritance, or 
even of the whole inhentance, though he knows it does not belong to him. 
This interdict is called for gaining possession (adipiscendae possessions ), 
because itis of use to him only that now for the first time tries to gain pos- 
session of property. If, therefore, a man gains possession and then loses it, 
this interdict is of no use to him. (J. 4, 15, 33 G. 4, 144.) 


The terms of the Interdict were as follow :—% Quorum Bonorum ex edicto meo 
i]li possersio data est quod de his honis pro herede aut pro possessure porsides posside- 
resve, st nahil usucaptum easet: quod quidem dolu malo fecisti uti desineres possidere 
id illi restituas.” (1). 43, 2, 1, pr.) 


contrary, the object of the Interdict Quorum Bonoruin is to acquire possession. The 
investitive facts of the Prietorian Inheritance are either an informal will of a testator 
complying with the requirements of the edict (secumdum tabulas), or a place in 
the Pra-torian scheme of intestate succession, and that in two ways—either in 
the absence of a will, or by Praetorian invalidation of a will (ecatia tabulae). 
In cach of the thre departinents, Property, Contract, and Inheritance—and 
la these will presently be added Procedure —the Prator had to deal with similar 
evils, and he applied similar remedies. 1t is only in the case of Ownership 
that the idea oof physical occupation emerges; and that may be said, in a 
sense, to be accidental, The Praetor, it may without extravagance be supposed, 
while establishing equitable ownership, might have adopted some other trans- 
vestitive fact than “deliverv;” he might, for instanec, have taken a sealed 
writing as his mode of comeyance. No doubt there were in the circumstances under 
which his jurisdiction was developed reasons for preferring “delivery ;” but it is 
completely to invert the order of ideas to snggest that it was out of any supposed 
moral claim attached to physical occupation that the scheme of Loterdict- Possession 
took ita rise, That theory is chaken to its foundatiun by the fact that we find 
in the case of Inheritance a complete system of Prutorian rights and remedies, 
exaclly as in ownership, but to which the idea of physical occupation is wholly 
irrelevant. 
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To a bonorum possessor property does not pass with full rights ; it becomes 
the petitioner's only zz donis. His ex jure Quirittum it can begome only 
after it is acquired by usucapio. (G. 3, 80.) 

We still have fictions of the other sort in certain formulas. For instance: 
when a man has sought donorum possessio under the edict, he proceeds on 
the fiction that he is heir. Now, it is by the Praetorian law, not the statutory, 
that he comes into the place of the deceased. He hag not. therefore, his direct 
actions, and cannot declare in his z¢entio (statement of claim) either that 
what was the deceased's is his, or that what was due to the deceased ought to 
be given him. By the fiction that he is heir, therefore, he frames his ¢xfentio 
after this fashion ; for example :—“ Let there be a judex. Vf Aulus Agerius,” 
the plaintiff himself, that is, “were heir to Lucius ‘itius, if then it appears 
that the farm in dispute ought to be his er sara Quiritium,” etc. : or if the 
action is against a person, a like fiction is set out first, and then the safendio 
goes on: “If, then, it appears that Numerius Negidius ought to give Aulus 
Agerius ten thousand sesterces.” (G. 4, 34.) 


Some writers assign a more limited scope to the inter- 
dict Quorum Bonorum, and consider that its sole object was 
to give provisional possession to the claimant, leavings the 
question of right to be determined by a petitto hereditatis, There 
is, indeed, one passige (C. 8, 2,3) that seems to bear such an 
interpretation (secunda actione proprivtutis non erclusa). But, on 
the other hand, it is very clearly laid down that no one could 
obtain the benefit of the imterdict, who did not prove that he 
had a vood title according to the civil low or tue Prwtorian 
edict. (C.8, 2,1.) If that be so, the interdict must have been 
a definitive, and not merely a provisional, remedy. 

The Digest mentions another remedy open to donorum pos- 
sessures, namely, a poxsessoria hereditatis petitio, (DD. 9,4, 1.) By 
that petitfo the Genorun possessor could recover exactly what a 
heres could recover by the petitio hereditatia. (D5, 5.2.) Whiat 
the heir recovered was the ownership of the objects sued for; and 
it would seem a reas mable inference that fhe only purpose that 
could be served by giving a peiitio hereditatis to a Prastorian 
heir (Lonorian possresus) Was to enable lim at once to obtain the 
ownership of the property, instead of proceeding by the inter- 
dict and waiting for usucapio, 

Agnitio, In order to establish a claim as a bonorum possessor, 
it was not enough that a person had a right under the Practor’s 
edict ; he must show an Intention to assert his right. Ee must 
do something equivalent to the aditio of a heres, At first, there 
was required a formal application (er parte) to the Prator, “Da 
mihi hance bonorwn possesxionem.”  (Theoph. ad J. 3, 9, 12.) But 
in the time of Justiuian any signification of an intention to 
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claim as bonorum possessor was enough. After this, and not 
before, the claimant could proceed upon the interdict Quorum 
Bonarum, 


Former emperors have well provided for fhis case too, that no one might 
be anxious about demanding bonorum possessto,; but that if in any way 
whatever, within the apPointed times, he has shown some token of claiming 
it, he may have the full benefit thereof. (J. 3, 9, 12-) 

Since, therefore, the Pretor had brought in many forms of successions 
and had arranged them in order, and since in each form of succession often 
several persons appear in different degrees, that creditors’ actions might not 
be put off, but that they might have persons to summon, and that they might 
not lightly be put in possession of the goods of the deceased, and in that 
way ‘look after themselves, the Praetor appointed beforehand a fixed time 
for demanding donorum possessio. To descendants, therefore, and ascend- 
ants, both hy birth and by adoption, he gave to demand donorum possessto 
the space of a year, to all others a hundred days. (J. 3, 9, 9.) 

If within this time no one demands bonorum possessio, his right accrues 
to persons in the same degree ; or if there is noone in that degree, then to 
the rést in the order in which the Prictor promises them éanorum possessio 
under the edict on succession, exactly as if he that went before had not 
been in that number. If, however, any one rejects the dexerum possessto 
so bestowed on him, the Prator does not wait until the time he appoints 
beforehand has run out, but at once adynits the rest under the same edict. 
(J. 3, 9, 10.) 

In demanding dexarum possessive, days he might use (ies) are alone 
considered. (J. 3, 9, 11.) 


Tempus utile, Tempus continuum. 

Tempus continuum ix time measured in the ordinary way, including every day 
between the two dates in question. 

Tempus utile is when, for some special reason, all the days hetween two given dates 
are not reckoned, but some of them are excluded from tbe calculation. Thus, an 
ascendant claiming onorum posse xsio must apply within a year; but, as he could not 
apply on days when the Prictor did not sit, he was entitled to 365 days of the days on 
which the Prictor did sit, thus extending the time to a year and a-half or more. In 
like manner, it may happen that one of the parties is temporarily unable to appear in 
applications that cannot be heard ex parte (i.e., in the absence of the other side), as if 
he.is a prisoner of war or absent on the service of the State, or in prison, or detained 
by atress of weather or other cause, and he cannot aproint an agent; in these cases, 


tile tempus is reckoned, i.¢., only the times when the application could be made. 
(D. 44, 3, 1.) 


‘The cases in which bonorum possessio was allowed include 
both testaments and intestacy. In cases of testament, the 
Preetor granted possession conira tabulas, superseding the legal 
heres, or secundian tabulas, to the legal heres ; or, in the absence 
of a will, to the success \rs as arranged in the Preetorian edict. 


The right of donerum possessio was tzought in by the Pretor to amend 
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the old law. Not only in regard to the inheritances of the intestate did 
the Preetor in that way amend the old law, but in the case of those, also that 
made a will before they died. (J. 3, 9, pr.) 

Sometimes, however, it is neither to amend nor to impugn the old law, 
but rather to confirm it, that he promises denorum possessio. For he gives 
it in accordance with the terms of the will to those also that have been ap- 
pointed heirs by a-will rightly made-[if only the will has been sealed with the 
seals of not less than seven: witnesses]. Again, in case of intestacy, he calls 
heredes sui and agnates tothe bexerum possessio, [in these cases his boon 
seems in this one point only tu be of amy use, that he that thus demands 
bonorum possessio can use the interdict beginning “ QuORUM BONORUM," 
an interdict whose usefulness we shall set forth inv its own place.] But in 
any case, even though éoneram fpossessfo werg removed, the inheritance 
belongs to them by the jus cfivle. (J. 3,9, 3 G. 3. 345) 

A seventh kind of possession has followed, which the Prittors, with the 
best of reasons, introduced. Last of all, the echet promises denzeruim pos- 
sessto to those also whose right to the grant is ineluded in the provisions of 
any statute, Senatus Consuldtim, or constitution. This the Pro oor has not 
numbered with the éoveruim possessiones that come in case of inte.tacy, nor 
with those under wills, by any fixed law. But regarding it as a last gatra- 
ordinary aid, he grants it, according to the requirements of the case, to 
those that come in under statutes, Seaudus Consulta, or constitutions of the 
Emperors, in virtue of some novel right; and this whether: under a will or in 
case of intestacy. (J. 3, 9, 8.) 


Possession, sine re and ewmn re: 


But offen certain persons have donertan possessto granted them in sucha 
way that he to whom it is granted cannot hold the inheritance. “This ts 
called Janorum possessio sine Ke in name, but not in fact) Ly for instance, 
a will is rightly made, and the heir that 1s appointed decides to take the 
inheritance, but refuses to ask @enorunm posse sade wecording to the terms of 
the wi, and remaims content wth being heir by the js crus/e, then none 
the less those that if no will is made are called to the goods of the intestate 
can ask dvnerum possessto, Bat it is only in name, not in fact, that the in- 
heritance belongs to them, because the heir named in the will can make 
himself master of the inheritance. The nile of law is the same, if, when an 
intestate dies, the sus Avres refuse, to ask éenorim possessto, and remains 
content with his statutory right. For to an agnate the domoruim possessto is 
open, but not in fact, since the sms Aeres may make himself master of the 
inheritance. Agreeably to this also, if it is to the aynate the inheritance 
belongs by the jus ctcie, and he enters on the inheritance, but refuses to 
ask donorum pussessto, and acenrdingsy one of the nearest kinsfolk asks it, 
he will have it, but not in fact, ‘or the same reason. There are alo certain 
other like cases, some of which we have related in an earlier part of our 
commentaries. (G. 3} 35-38.) 

But those that reccive bonorum: possessio according te the terms of a will 
that either was not rightly made to start with, or, if rightly made, was after- 
wards broken or became null, if they can in that way obtain the inheritance 
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will have the donorum possessio (cum re) both in name and in fact. If, how- 
ever, the inheritance can be called away from them, they will have it in name 
but not in fact (sine re). (G. 2, 148.) 

For if an heir has been appointed according to the jus cevi/e, either under 
the first or under a later will, or if there is an heir by legal right in case 
of intestacy, he can call the inheritance away from them. But if there is no 
other heir according to the jus cévile, they can themselves keep the inherit- 
ance if they are in posseSsion ; and if not, they have against those that are 
in possession of the goods an interdict to gain possession thereof. Some- 
times, however, although there is an heir appointed in the will according to 
the jus cévile, or determined by statute, the heirs appointed in the will are 
preferred. This is the case, for instance, when the will is not rightly made 
merely because the famz/ia was not sold, or because the testator did not 
speak the declaratory words (#zcupatio). In this case they can defend 
themselves against the heir by the cacepiio doli matt. (G. 2, 149.) 


Origin of Bonorum Possessio. 


Is bonorum possessio to be traced, like the law of possession, to the needs of 
peregrini? 18 the law of inheritance an illustration of, or an exception to, the rule 
that every department of Roman Jaw was profoundly affected by the presence of a 
large alicn population in Rome? Tn the first edition of this work, no attempt was 
made to connect the origin of donorum possessio with the requirements of peregrint. 
Two facts seemed to discouraze any such suggestion. On the one hand, as bonorum 
posecesio was the means by which the Prietor modified the law of testaments and of 
intestate succession for Roman citizens, there appeared to be, without going outside 
the gus civile, a sufficient rera causa to account for the introduction of bonorum 
posacexio, On the other hand, although bonorem possessio ix the only means known 
to us whereby the Prietor could deal with the property of deceased aliens, yet there 
is no reference, xo far as hnown to the author, in the whole corpus juris connecting 
pereqrini in any way with bonorwum possessio. 

But further consideration leads to the belief that these arguments are rxtronger in 
appearance than in reality. A good reason can be given why, even supposing that 
bonorum posecssio Waa constantly employed by aliens, no mention should be made of the 
fact in the corpus juris. That work is a collection of rules of law ; but questions 
affecting the succession to a percgrinus, Whether be died with or without a will, were 
questions of fact and not of law. The disposition of the property of a deceased alien 
was governed by the law of the State to which he belonged (Ulp. Fraz. 20, 14), and 
was therefore a question of foreign law—that is, so far as the Roman lawyers were 
concerned, a question of fact. ‘The silence of the jurists with regard to the succession 
of pereyrint is thus intelligible, and is quite consistent with the supposition that it 
was a matter of daily occurrence to grant bonurum posscssiv to the heirs of deceased 
aliens. 

The argument that the wants of Roman citizens were sufficient to explain the 
introduction of donortam posscasto is not conclusive ; for the facts would be consistent 
with the supposition that lonorum posacssio was brought in first for peregrini and 
afterwards eatended to citizens. This indeed appears to have been actually what 
happened. It ia the opinion of several writers that in the time of Cicero (ree in 
Verrem II. lib. i. 44-46, quoted by Moyle, p. 457), bonorum possessio was granted, in 
the caze of citizens, only to Aeredes, having a title by the jus ctrile; and that it was 
considerably later before the Pretor ventured to use bonorum possssio as a means of 
ousting the legal in favour of the equitable heir, If this view be correct, it 


BONORUM POSSESSIO. 847 


proves that bonorum possessio was not introduced for citizens, inasmuch as the heres 
had a complete remedy by the petitio hereditatis. It would he inconsistent with the 
tradition of Preetorian reform to suppose that he would have introduced aa Interdict 
(quorum bonorum) to give effect to Lonorum possessio, for the sake of thuse who, with- 
out being bonorum posssssores, had ample means of enforcing their rights.! 

This consideration is strengthened by the fact that it was not the grant of bono-wm 
possessio by which the Pretor dispossessed the legal heir. That grant had no auch effect. 
From the passages given above, it appears that bonorum poseessio might carry nothing 
with it (sine re). The legal heir was not defeated by such a grant, but by the denial 
of his petitio hereditatis. It was only when the Pretor boldiy permitted a lenorum 
possessor to set up the plea of bad faith (ercepteo doli mali) against the legal heir, that 
the latter was deprived of his legal rights. 

Two centuries before Cicero, the Pretor Peregrinus was appointed, and niust have 
had constant occasion to settle disputes in which the succession to a peregrinns was 
in question. The probability, therefore, is that longLefore the Pretor ventured to 
alter the laws of inheritance, the grant of benornm poxacssco in the case of aliens was 
of common occurrence ; and, inasmuch as the Prectorian rumedies were generally more 
convenient than the old procedure, we can have no difficulty in believing that even 
heirs-at-law would resort to the newer and more beneficial remedy. Gaius (3, 84) 
says that frequently the heres asked for Lonortem posseasio for the purpose of availing 
himself of the interdict Quorum HRonoru », and he promises to state ata later ataye 
the reasons for his preference. Unluckily he does not redeem his promise, gut the 
fact remains that, as might be expected, Aeredes did sometimes take out a Proetorian 
title, although they had, as keredes, a complete remedy by the yas ect. 

If the introduction of honor pos casio ix to be ascribed to the necessities of the 
peregrini, we can more readily understand the toleration that was shown to the 
Pretor'’s interference with the laws of succession, Such interference was certainly an 
extraordinary stretch of equitable jurisdiction, though Niebubr goes too far in asserting 
its impossibility. “That any magistrate should have been entitled to introduce rules 
of succession tending to undermine those which were established by law, is a thing 
80 monstrous, that no man of sense can deem it possible, if he will only attempt to 
conceive it in practice.” The supposition would be monstrous, if we supposed that 
the edict was introduced all at once in the ehape in which we find it in the time of 
Hadrian ; ut the final result was reached by amall and almost imperceptible steps, 
When the Prietor first granted bonorum possesero of the property of a peregrinus, he 
had no thoucht of interfering with the civillaw, | Presently leval heirs axked the benefit 
of the same procedure, and there was no reason whv it should be refused. By-and- 
by the Pretor pyrantel this bonorum posscanto to cognati, without any intention of 
depriving the legal heirs, who retained at first an unqualified myht to oust the bonovum 
possessor. By degrecs, in accordance with the urgent requirementa of the general 
sentiment, the Preetor refused in certain cases to allow the legal heir to oust the 
bonorum possessor, We see the process exemplified in the history of testaments, A 
Raman will required to be made by mancipatio, A case occurred in which a will was 
made, but through some trifling informality, the manvipatio was not effective. The 
Pretor granted bonorum poseasio wo the heirs named in the will, Then the heirs ab 
intestato sued on the ground that the deceased died intestate. The Prator did not at 
firat venture to deprive them of their rights, unless they were persona distantly related 
to the deceased. From thix modest bezinning, what ultimately bevame the written 
will of the Roman law tovk its rise. If this view be correct, bonu. um po scoso can 


1 This reasoning is not conclusive with those who hold that lonorum possession was ¢ 
nothing more than the interim possession given to one of two hostile claimants in a suit for an in- 


heritapce; but this suggestion appears weak and tli-supported. 
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hardly be explained in a satisfactory manner Ly confining our attention to the re- 
quirements of citizens. For them it was superfluous. But if we look to the circum- 
stances of the peregrini, a. satisfactory account can: be- given both-of the origin and 
development of Lonorum posseasio. in reference to citizens-; and an additional illustra- 
tion is afforded of the manner in which the Roman law was improved owing, to the. 
presence throughout Roman. history of a large alien population. in- Rome.. 


Detects in the law of the XII Tables. 


€ 

Here end the rules for the inheritances: of freeborn persons that die 
intestate under the statute of the XII Tables. How strict that law was, may 
be clearly understood. (G. 3; 18.) 

The moment they are emancipated, descendants have no right to an 
ascendant’s inheritance under that statute, because they have ceased to be 
Sut heretes. (G. 3, 19.) e 

The rule of Jaw is the same if children are. not in the Jofestas. of. their 
father, because although they as well as he have been presented with Roman. 
cilizenship, yet they have not been brought by the Emperor under their: 
father’s fotestas, (GG. 3, 20.) 

Agnates, again, that have undergone capitis deminutio, are not admitted 
under that statute te the inheritance; because the name of agnation is. 
destroyed by such a change of status. (G. 3, 21.) 

Again, if the nearest agnate does not enter on the inheritance, the- 
following is not admiticd any the more by the statutory rules of law. 
(G. 3, 22.) 

All female agnates, again, that are outside the degree of persons of the 
same blood (consanguiner), have no right under the statute. (G. 3, 23.) 

And similarly, kinsfolk are not admitted that are allied only by a re- 
lationship through persons of the female sex. So far does this go, that not 
even betwcen a mother and her son or daughter is any right to. take an. 
inheritance cither way open; except, indeed, whem by an gn manunt 
conventio the rights of persons of the same blood have been established 
between them. (G. 3, 24.) 

ut these unfairnesses in the law have been amended by the Pritor’s 
edict. (G. 3, 25.) 


These defects. (excepting that regarding women: agnates, 
which was introduced after the ler Voconia) may be considered: 
as mercly examples of one defect—namely, that the law of the: 
AW] Tables did not recognise the tie of blood. The edict of 


the Prator partly altered the classes as arranged by the- XIL 
Tables, and partly added to them. 


By the XII Tables. By the Preetorian- Edict. 
LL. Sui heredes correspond to 1. Children (wade liberi). 
2. Agnats s 2. Statutory: heirs (wade legitim), 
3. Wentiles " 3. Cognates (unde cognati). 


4 Husband and Wife (unde wir af uror). 
According to the edict, no person in groups 2, 3 or 4 could’ 
eucceed while there were any in group 1; none in group 3 or 4 
while there were any in 1 or 2; none in 4 while there were any 
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in 1, 2 or 3. It will be expedient to keep this in mind in trac- 
ing seriatim the cases in which cognation, or the tie of blood, was 
admitted as a title to succession. : 
The order in which the several cases will be examined is as 
follows :— 
A. Fathers and Children. 
I. When the children have been emancipated. 
1. Succession of child to father. 
2. ee father to child. 


II. When the children have been given in adoption. 
1. Succession of child to natural father. 


2. Pr natural father to child. 
TIL. Succession of father to children under hjs potcstas in the latter part of 
the Empire. 


B. Grandfathers and Grandchildren, when the father of the children has becn 
emancipated or given in adoption. 
1. Succession of grandfather to grandchildren. 
2. ‘ grandchildren to grandfather, 
C. Mothers and Children. 
1. Succession of mothers to children. 
2. ey children to mothers. @ 
D. Succession of Agnates. 
E. The Succession of Collateral Cognates. 
F. Affinity—Husband and Wife. 


A.— FATHERS AND CHILDREN. 
I—1. Succession of emancipated children to fathers. 


Emancipated descendants have by the jus czz77/e no rights of succession. 
They are not sui heredes, since they have ceased to be in the fosestas of the 
ascendant, and there is no other right in which they are called by the statute 
of the XII Tables. But the Prator, stirred up by a sense of what is 
naturally fair, gives them éonorum possessio “ unde libcri” (for descendants), 
just as if they had been in the ascendant's fofes/as at the time of his death ; 
and this whether they are alone, or whether they come in along with saz 
heredes. If, therefore, two descendants are in being, one emancipated and 
the other 22 pofestate at the time of the death, undoubtedly the one en 
potestate is sole heir by the jus cévtle; that is, he alone is susus heres. But 
since the emancipated descendant is by the Prator’s boon admitted to a 
share. the suus heres turns out to be heir of one share only. (J. 3, 1, 9.) 

All descendants Jacking m statutory rights he calls to the inheritance 
just as if they had been in fofestas of their ascendants at the time of death ; 
and that whether they are alone, or whether sui keredvs (those, that is, that 
were in the fofestas of the father) come in along with them. (G. 3, 26.) 


CoLuatio Bonostw.—The right of emancipated children was conditional on their 
bringing into hotchpot (collatio jonorum) their property, which was reckoned as part of 
the inheritance, for the purpose of dividing it between them and their brothers and 
sisters living under their father’s potestas, This was demanded by justice, for tho 
property that the children living under the potestas would have enjoyed if they had 
been emancipated was necessarily reckoned as part of the inheritance. (D. 37, 6, 1 pr. ; 
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C. 6, 20, 9.) The emancipated children were not required to bring into hotchpot 
what they would have had as separate property, even if they had continued under the 
potestas; am e.g., the peculium castrense and quasi-castrense. Justinian enacted that 
whatever could be reckoned for the purpose of legitim (quarta legitima) should be 
brought into hotchpot. (C. 6, 20, 20, pr.) In like manner daughters were required 
to bring into hotchpot their dowries. (C. 6, 20, 3.) 

2. Succession of fathers to emancipated children. 

Papinian observes‘that the succession of parents to children 
stands on quite a different footing from the succession of 
children to parents. The claims of parents rest upon a sort of 
pity, whereas it was the natural right of children to succeed to 
their parents. (D. 38, 5,7 1.) This idea is easily explained. 
By the law of the X11 Tables an inheritance could not go to 
a father or ascendant, because a father never could be in the 
potestas of his son, and still less could a grandfather be in the 
potestas of his grandson. 

To understand how a father came to be recognised as an 
heir to his emancipated son, it is necessary to bear in mind the 
ancient ceremony of emancipation by the triple sale and sub- 
sequent manumission. That manumission was almost identical 
in effect with the manumission of a slave. The father became 
the patronus of his own son. After the analogy of the law that 
gave a patron the succession to his freedman dying intestate 
without children, the father of an emancipated son was allowed 
to succeed him in default of children. Such were the rights of 
a father, who had taken care by a contract of trust to secure to 
himself the remancipation of the son after the third sale, and 
thereby the manumission. (See p. 213.) 

If the fictitious purchaser, whose aid, we have scen, was 
necessary to effect the formal emancipation, had himself released 
the son, he became his patron. and on the death of the son 
intestate, without children, had the right of succession to the 
gon, in preference even to the natural father. To prevent 
this result, a contract (contractus fiduciae) was usnally made, 
under which the fictitious purchaser was compelled to remanci- 
pate the son to his father. If this were not done, the manumitter 
succeeded as patronus; but to him the Preetor preferred any 
cognate within the second degree (whether ascendant, de- 
scendant, or collateral). These were the ten persons (decem 
personae) whose place in the edict of the Pretor came imme- 
diately after the agnate. (Mos. et Rom. Leg. Collat. 16, 9, 2.) 


To the statutory succession, none the less, the ascendant too is called, that 
after making a contract of /jidscia emancipates a son or daughter, a grand- 
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son or granddaughter, and so on. This, under our constitution, follows in 
any case ; and so emancipations of descendants are always presumed to be 
made with a contract of fducia, But among the ancients this was not so, 
unless the contract was specially made before the ascendant manumitted. 
(J. 3, 2; 8.) 

These were brought in by the Preetor’s jurisdiction. We, however, who 
pass by nothing without watchful care, but correct everything by our con- 
stitutions, have admitted the donorum possessiones contrary to the terms of 
the will, and according to the terms of the will as necessary arrangements, 
and also those in case of intestacy called “snde dideri” (for descendants), 
and “ unde legitémi” (for statutory successors). (J. 3, 9, 4.) 

The one put in the fifth place by the Prector’s edict, the “unde decem 
personae” (for ten persons), we have shown, with dutiful aim and in compen- 
dious words, to be superfluous. The denerum ossessio aforesaid put ten 
persons before an outside manumitter. Our constitution on the emanci- 
pation of descendants has granted all ascendants (who are at the same 
time the manumitters) the right to manumit under a contract of fdducia; anc 
so the very manumission involves this privilege, and the donorum possessio 
just spoken of becomes superfluous. We have taken away, theretore, the 
fifth doxorum possessio aforesaid, and have reduced to its rank the sixth (as 
it was formerly), making it the fifth—that which the Prator promis€s the 
nearest kinsfolk. (J. 3, 9, 5.) 


Under Justinian the succession to an emancipated son was as follows (C. 6, 
56, 2) :— 

(1.) Children of deceased, 

(2.) Brothers and sisters of deceased. 

(83.) The father. 


II. Children given in adoption. 
1. Succession of children given in adoption to their natural 
father. 


Descendants, too, that are in the family of their adoption are called 
in this same degree to the inheritance of their ascendants by birth. 
(J. 3) 55 34 Ge 3y 3?) 

The grade here referred to is the third—namely, the roqnati—after the levitimi 
and liberi. ‘Vhey have been changed to a new family, and there subsists nothing to 
connect them with the old except the bond of cognation. 


But those that, when emancipated by an ascendant, have given themselves 
in adoption, are not admiticd to the goods of their father by birth, as if 
descendants ; provided, that is, they were, when he died, in the family of 
their adoption. If, however, in his lifetime they are emancipated by the 
father that adopted them, they are admitted to the goods of their father by 
birth, as if he had himself emancipated them, and they had never been in 
the family of their adoption. Agreeably to this also they come to be, so 
far as regards their father by adoption, in the position of outsiders. But 
if, after the death of their father by birth, they are emancipated by the 
father that adopted them, then so far as regards the latter they are in the 
position of outsiders as before ; and so far as regards the goods of their 
ascendant by birth, they do not any the more obtain the degree of descend- 
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ants. The reason why this is held is, that it was unfair for a father by 
adoption to have it in his power to say to whom the goods of a father by 
birth shoufd belong, whether to his descendants or to his agnates. (J. 3, 1, 10.) 

Sons by adoption have therefore less rights than sons by birth. Sons by 
birth, if emancipated, retain, by the Przetor’s boon, the degree of descendants, 
although they lose it by the jus c/véle. But adopted sons, if emancipated, 
both lose the degree of descendants by the jus civile, and are not aided by 
the Prztor. And richtly; for the principles of the jus czvzle cannot destroy 
natural rights; and they cannot, because they cease to be su heredes, cease 
also to be sons or daughters, grandsons or granddaughters. But adopted 
children, when emancipated, come to be in the position of outsiders, because 
the rights and names of son or daughter they have gained by adoption, they 
lose in another way, under the same jus ctvide,; that is, by emancipation. 
(J. 31, 11.) : 

These same rules are observed in the domorum fossessio, that contrary 
to the terms of the will the Prator promises to the descendants the ascend- 
ant has passed over, by neither appointing them heirs, that is, nor (as he 
ought) disinheriting them. Those, indeed, that were in the ascendant’s 
potestas at the time of death, and those that were emancipated, the Prztor 
calls to this bonorum possessio; but those that were in a family of their adop- 
tion during the time at which the ascendant by birth died, he repels. Adopted 
children, again, that have been emancipated by their adopted father, even 
by way of intestacy, much more when contrary to the terms of the will, the 
Pretor refuses to admit to his goods because they cease to be in the number 
of his children. (J. 3, 1, 12.) 

We must, however, be warned that those that are in a family of their 
adoption, or that, after the death of an ascendant by birth, have been eman- 
cipated by an adopted father, if the ascendant by birth dies intestate, although 
they cannot be admitted by the part of the edict by which descendants are 
called to the dvnorum possessto, may yet be called by another part—that, 
namely, by which the kinsman of the deceased are called. Under that 
part they are admitted only if no descendants that are sui heredes, or 
emancipated, stand in the way, and if there is no agnate to come between 
them. For the Prztor first calls the descendants, both sus heredes and 
emancipated, next the statutory heirs, and next the nearest kinsman. (J. 
3, 1, 13.) 

All these were the views adopted in old times ; but they have received 
some amendment from our constitution laid down in regard to persons 
given in adoption to others by the fathers to whom they were born. Some 
cases, indeed, we have found, in which sons lost the right of succeeding to 
their ascendants by birth, by reason of their adoption ; and then, as the 
adoption was easily undone by emancipation, were called to succeed to 
neither father. This, as usual, we have corrected by writing a constitution, 
in which we have determined, that when an ascendant by birth gives his 
son to another to be adopted, all the son’s rights are to be preserved unim- 
paired, just as if he had still remained in the fofes/as of his father by birth, 
and no adoption at all had followed. To this there is, in one event, an 
exception—he can, in case of intestacy, come to succeed his adopted father. 
But if he makes a will, then, neither by the jus cévide nor by the Pretorian 
law can the adopted son follow up anything from his inheritance, either 
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by claiming Jonorum possessio contrary to the terms of the will, or by 
starting a complaint against the will as undutiful. For no necessify is laid 
on the father by adoption, either to appoint him heir or to disinherit him, 
inasmuch as there is no tie of birth to couple them. Even if a man has 
been adopted under the Senatus Consultum Sabinianum from among three 
sons, he has no rights ; for in a case of this sort no fourth share is preserved 
to him, and no action is open to him to follow it up. , Dut by our constitution 
an exception is made in the case of a person that an ascendant by birth has 
taken up to be adopted ; for since both rights, by birth as well as by statute, 
meet in such a person, we have preserved the early rights for such an 
adoption, just as if a paterfamilias has given himself to be adopted by 
arrogatzo, All this specially, and in detail, can be gathered from the tenor 
of the aforesaid constitution. (J. 3, 1, 14.) e 


The Senatus Consultum Sabiniannm is supposed to have been passed in the rei 
of Marcus Aurelius. It provided that when a man had adopted one of three sons 
living under the potcstas of their father, he must leave to that adopted son one-fourth 
of his goods. If he did not, the son so adopted (ex tribus maribus) could recover this 
fourth against the heirs appointed by will, (Theoph.J.3, 1.14.) Why thix was con- 
fined to a son adopted from among three males, we are not told. The Senatas 
Consultum was repealed in favour of the provisions introduced by Justinian,  ¢ 

2. Succession of father to children given in adoption. 

In this case the father was not a manumitter, therefore not 
a patron. The probability, then, is that he sneceeded only as 
a cognate in the third class, instead of coming immediately after 
the children of the adopted son. But by Justinian’s constitution, 
adoption ceased to deprive the natural father of the potestas. 

If. Succession of father to children under potestas. 

When children under potestas were allowed to hold separate 
property (peculium castrense and quasi castrense), the order of 
succession was as follows :—(1) The children of deceased ; (2) 
the brothers; and (3) the father by virtue of his potestas. 
(5,2, 12; pr.) 

As we have seen, the next property over which cluldren 
acquired some power, was that which they obtained through 
their mother or her family (ona materna), when the rights of 
the paterfamilias were confined to a mere usufruct, Tis righta 
of succession were similarly restricted by Valentinian, Leo, and 
Anthemius, and Justinian. (C. 6, 61,3; C.6,61,4; C. 6,59, 11.) 
The order was as follows:—(1) Children and descendants 
of deceased son; (2) brothers and sisters of the same or 
different fathers; and (3), the father or other male ascendant. 
Finally, when Justinian extended the rule at first confined to 
bona materna to all property over which he gave the father 
only a usufruct, he enacted that the same order of succession 


should be observed. (C. 6, 61, 6, 1.) 
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B.—GRANDFATHERS AND GRANDCHILDREN. 


I. Succession of grandchildren to grandfathers. 

1. When the grandson is under the potestas of his grand- 
father, and his own father is emancipated, no question arises ; 
children born to the emancipated son after the emancipation 
have a right to succeed their grandfather. (D.38, 6,5, 1.) Thus 
there is no difficulty in regard to descendants through males, 
whether they or their fathers were actually under the potestas 
of the ancestor, or were released from it. 

2. Grandchildren through females were at first admitted 
simply as cognates in the third degree. 


Antiquity, in its greater liking for those born from males, used to call 
grandsons or granddaughters descended from the male sex only to succeed 
as sui hercdvs, and preferred them to the rights of agnates. But grandsons 
born from daughters, and great-grandsons born from granddaughters, it 
reckoned as mere kinsmen; and after the line of agnates used to call them 
to sificeed to a prandfather or preat-grandfather on the mother’s side, or 
to a grandmother or great-grandmother on either the father’s side or the 
mother’s side. But the former emperors could not bear to leave such a 
wrong against nature without satisfactory amendment. The name, they 
said, of grandson or great-grandson is common to both—to the descendants 
of females as well as of males ; they gave them, therefore, the same degree 
and order of succession. ut that there may be something more for those 
that are fortified by the vote not only of nature, but of the old law, the share 
of the grandsons or granddaughters and so on, of whom we have spoken 
above, must, they have held, be lessened a little. They receive, therefore, a 
third less than their mother or grandmother would have received, or than 
their father or grandfather on either the father’s or the mother’s side would 
have received, when it is a woman that 1s dead, and whose inheritange is 
in question. Further, if those enter, although they are alone, the Emperors 
in no case called in the agnates. Again, as the statute of the X11 Tables, 
when a son is dead. calls the grandsons or granddaughters, or the great- 
grandsons and great-granddaughters, in room of their father, to succeed their 
grandfather, so the imperial arrangements call them in room of their mother 
or grandmother, but with their share lessened by a third, as has already been 
remarked. (J. 3. 1, 15.) 

Some doubt, however, still remained as to the respective rights of the 
agnates and the grandsons of whom we have spoken, as the agnates claimed 
for themselves a fourth of the substance of the deceased by authority of a 
certain constitution. We, therefore, have set aside the constitution of which 
we speak from our Code, and have not allowed it to be inserted in our Code 
from that of Theodosius. By a constitution we have published, moreover, 
we have withdrawn from it all its legal effect, and have enacted that when 
such grandsons by a daughter, or great-grandsons by a granddaughter, and 
so on, survive, the aznates can claim for themselves no share in the succes- 
sion to the dead. For we would not have those that come in collaterally 
preterred to descendants in the direct line of rights. This constitution, too, 
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of ours, is by its own strength to hold both in former times and now, so we 
enact. As, however, in regard to the respective rights of sonseand ‘erand- 
sons by a son, antiquity determined that the inheritance should be por- 
tioned out by counting stocks not heads; so in like manner we order the dis- 
tribution to be made between sons and grandsons by a daughter, or between 
all grandsons and granddaughters and other persons successively. The 
result is, that both offsprings obtain the portion oftheir mother or father or 
of their grandmother or grandfather without any lessening. If, perchance, 
on the one side, there are one or two, on the other three or four, then the one 
or two will have one-half, and the other three or four the other half of the 
inheritance. (J. 3, 1, 16.) 


II. Succession by grandfather. If a grandfather emancipated 
his grandchild, he succeeded as quasi-patron; if not, and the 
child were given in adoption, his rights, according to the laws of 
Justinian, were unimpaired. Ifthe child died under the potestas, 
the grandfather succeeded to the peculium castrense as owner 
of it, and to all the other property, in the new law of Justinian 
after the child’s father. e 


C.—MoTHERS AND CHILDREN. 
I. Succession of mothers. 


There are, further, some degrees besides that the Prator makes in giving 
bonorum possessto, his aim being that no one should die without a successor. 
Of these we did not treat in these Commentaries, and that on purpose ; 
because we have unfolded the whole law on this subject in special commen- 
taries. (G. 3, 33, as restored.) 

This only, therefore, it is enough to call attention to, that although tn 
statutory inheritances kinship alone, by the statute of the NIP Tables, helped 
no one to take an inheritance. so that even a mother would under the statute 
have no right at all inthe goods of her children, unless by passing 42 manum 
she had obtained the rizhts due to one of the same blood . . . . after 
her he calls the sister of the deceased, if of the same blood, and the wife 
that had passed into his manus. (CG. 3, 33 A, a8 restored.) 

The statute of the XII Tables used Jaw so strict, and went $o far in pre- 
ferring those born from males and in driving off those allied to them by a 
relationship through the femaie sex, that not even in the case of a mother 
on the one hand, and her son or daughter on the other, had either any right 
to take an inheritance from the other. But the Prators, on the ground of 
their nearness as kinsfolk, used to call those persons to the succession by the 
bonorum possessio they gave them, called wade coznaté (for kinsfolk). (J. 3, 
3, pr.) 

This narrowness of the law was afterwards amended. The late Emperor 
Claudius was the first to bestow on a mother, to comfort her for the children 
she had lost, their statutory inheritance. (J. 3, 3: 1.) 


This was done apparently only in a single instance. 


Afterwards, by the Senaatus Consultum Tertullianum (a.D. 13&;, passed in 
the time of the late Emperor Hatirian, very full provision was made about 
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the mother’s sad succession, but no such succession was bestowed on the 
grandmothér. The result is, that a freeborn mother, having the special rights 
granted to the mother of three children (jus ¢trzum liberorum), or a freed- 
woman that has the same rights because of her four children, is to be 
admitted to the goods of sons or daughters that have died intestate, and 
that although they are in the fofestas of an ascendant, provided, of course, 
that when she is subject to legal rights on the part of another, that other 
orders her to enter. (J. 3, 3, 2.) 

But we, by a constitution placed in the Code adorned with our name, have 
thought right to come to the mother’s aid; looking to what nature demands, 
and to the child-bearing and the risk, and to the death that often comes on 
mothers in such acase. We have held it, therefore, a wrong to natural affec- 
tion that a chance mishap sHfould be admitted to their hurt. If a freeborn 
woman had not born three children, or a freedwoman four, she did not de- 
serve to be defrauded of the succession to her children. What sin has she 
done in not bearing many children, but only a few? We have, therefore, 
given full statutory rights to mothers, whether freeborn or freedwomen, 
although they have not been in labour with three or four, but with him only 
or with her that has been cut off by death ; and so they are to be called to 
the stathtory succession to their children. (J. 3, 3, 4.) 

But as we have looked out for the motheis, so they ought to take thought 
for their offspring. They are to know, therefore, that if they have neglected 
to ask, within a year, for f«/ores to their children, either at first or in the room 
of one that has been removed or excused, they shall be repelled deservedly 
from succeeding to their children under puberty at their death. (J. 3, 3, 6.) 

Although it is uncertain who is the father of a son or daughter, its mother 
can be admitted to its goods under the Senatus Consultum Tertullianum. 


(J. 3. 3) 7+) 


This does not apply te a child bora in slavery and manumitted. (D. 38, 17, 
2, 2.) 

The order of succession. : 

To the deceased’s mother his descendants are preferred if they are suz 
heredes, or in the position of such, whether they are in the first degree or in 
one more remote. Nay, even when it is her own daughter that is dead, her 
son or daughter is opposed, under the constitutions, to the mother of the 
deceased ; that is, the grandmother. The father, too, of both, but not the 
grandfather or great-grandfather also, is put before the mother, when (that 
is) it is between them alone that the inheritance is in dispute. A brother 
also of the same blood, whether a son's child or a daughter's, shuts out the 
mother; but a sister of the same blood was admitted equally with the 
mother. If, however, the brother and sister were of the same blood, and 
the mother honoured by having children, then the brother shuts out the 
mother ; but the inheritance was shared equally by the brother and sister. 
(J. 3. 3. 3) 

Changes by Justinian. 


The earlier constitutions that searched out the statutory rights of succes- 
sion in part aided the mother, in part weighed her down. To the entire 
inheritance they did not call her, but in ceftain cases took away from her a 
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third, and gave it to certain statutory persons, while in others they did just 
the contrary. We therefore thought it best to take the Straightfarward and 
simple way, to prefer the mother to all statutory persons, and to allow her to 
receive the succession to her sons without any deduction. The persens of 
the brother and sister are, however, excepted, whether they are of the same 
blood or have the rights of kinsfolk only. As, therefore, we have put the 
mother before the whole of the rest of the order settled by statute, so, too, 
we Call all brothers and sisters, whether statutory or not, to take inheritances 
at once. Provided always that if there survive sisters alone (kinswomen or 
agnates), and the mother of the deceased man or woman, then the mother is 
to have half, and all the sisters the other half; but if there survive the 
mother and a brother, or brothers either alone or with sisters as well, and 
whether they have statutory rights or those of Mnsfolk only, when a man or 
woman dies intestate, then the inheritance is to be portioned out by counting 
heads (22 capita). (J. 3, 3, 5-) 

II. Succession of children to mothers. (Senatus Consultum 
Orphitianum, A.D. 178.) 


On the contrary, again, the admission of children to the goods of their 
intestate mothers was brought about by the Scnatus Consudtum Orpriganum, 
passed in the consulship of Orphitus and Rufus, in the time of the late 
Emperor Marcus. [By it the statutory inheritance was given both to the son 
and to the daughter, even although subjected to the power of another; and 
they are preferred both to those of the same blood and to the agnates of their 
deceased mother. (J. 3, 4, pr.) 

Last of all, we must know that even children begotten of a mother that is 
a public woman are admitted to the mother’s inheritance under this Sevalus 
Consultum. (J. 35 4, 3+) 

We must know, too, that successions of this sort bestowed by the Senalus 
Consulta Tertullianum and Orplitianum are not destroyed by capitis demt- 
nutio. The rule is that new statutory inheritances are not ruined by capites 
deminutio, but those only that are bestowed under the statute of the AI] 
Tables. (J. 3,4) 2.) 

Canitis deminutio affects agnation only. The statute, therefore, ranks the heirs 
with cognates, while giving them a preference to certain agnates. 


III. Succession of grandchildren to grandmother. 
Under this Senaius Consultum grandsons were not called to succeed to 
a grandmother by statutory mght. Afterwards this was amended by the 
imperial constitutions, so that, like sons and daughters, grandsons and 
granddaughters too should be called. (J. 3, 4, 1.) 


D.—TuoE SUCCESSION OF AGNATES. 


Gaius points out several defects in the law of the XIT Tables 
in regard to the succession of the agnati. 


Agnates that have undergone capitis deminutio the Preetor calls—not in 
the second degree after sui Aeredes, not, that is, in the degree in which by 
statute they would be called if they had not undergone capzlss deminutio ;— 
but in the third degree, on the ground that they are near relations. Their 
statutory rights, indeed, they have lost by their capitis deminutio, but those 
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of kinship (cognatio) they retain. If, therefore, there is any other that has 
his rights as an agnate unimpaired, he will be preferred, although he is in a 
degree further off. (G. 3, 27.) 

In this part kinship by birth is looked to. Agnates that have undergone 
capitis deminutio, and their offspring, are under the statute of the XII 
Tables held not to be among the statutory successors, but are called in by 
the Pretor in the third degree. (J. 3, 5, I.) 


1. Emancipated brothers or sisters were exempted from the 
above rule. 


To this there is one exception only. A brother and sister that have been 
emancipated, but not their descendants, are by the /ex Anastastana called, 
along with brothers whose Nights are fully established as unimpaired, to the 
statutory inheritance of a brother or a sister. They do not, however, take 
equal shares ; but there is a certain deduction, as may be easily gathered 
from the words of the constitution itself. But to other agnates of a lower 
degree, although these have not undergone capitis deminutio, they are pre- 
ferred, and beyond a doubt to kinsfolk. (J. 3, 5, I.) 


Thin law was passed a.p. 503, and applied both to those out of the potestas suc- 
ceeding those under it, and to those in the potestas succeeding those out of it, and it 
required emancipated brothers succeeding with those in potestas to bring their 
reparate property into hotchpot. (C. 6, 58,11.) Justinian (a.p. 532) observes that 
a doubt had arisen as to the rival claims of brothers and sisters and the father of 
the deceased, which doubt he resolved by enacting that the father should have a 


usufruct, and the brothers and sisters the corpus, of the property of the deceased. 
(C. 6, 58, 13.) 


2. Disabilities of women agnates. 


So far as women are concerned in this branch of the law, one view is held 
with regard to taking their inheritances, another with regard to their taking 
others’ inheritances. Women’s inheritances come back to us by the right of 
agnation, Just as do men’s; but our inheritances do not belong to women 
outside the degree of persons of the same blood (consanguinct), A sister, 
therefore, is statutory hcir to a brother or sister ; but an aunt on the father’s 
side, and a brother’s daughter, cannot be statutory heirs. A mother, too, or 
stepmother, that by passing t# manum has gained at our father’s hands a 
daughter’s rights, stands to us in the position of a sister. (G. 3, 14.) 


This disability was not imposed by the XII Tables, but was established by the 
jurisconsults, who thought that inasmuch as the lex Voconia imposed a limit to the 
appointment of women as heirs, there ought to be similar restrictions on their succes- 
kion to persons dying intestate. (Paul, Sent. 4, 8, 22.) 


Female agnates that are outside the degree of persons of the same blood 
are called in the third degree ; that is, if there is neither a suus Aeres nor any 
agnate. (G. 3, 2g.) 

But among males, by the right of agnation, an inheritance may be taken 
either by those or from those even in the most remote degree. As for women, 
however, it was held that they could take an inheritance only by the right of 
sameness of blood, and therefore if they were sisters, but not if they were 
further off: while males would be admitted to the inheritances of women 
even if they were in the most remote degree. On this ground the inherit- 
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ance of your brother’s daughter, or of the daughter of your uncle or aunt on 
the father’s side, belonged to you ; but yours did not belong tostthem. This 
was so settled because it seemed more advantageous that rights should be 
so settled as that inheritances should for the most part meet and flow to 
males. (J. 3) 2, 3-) ‘ 

__ Undoubtedly it was unfair that they should be altogether repelled as 
if outsiders. The Prietor, therefore, used to admit them to éonorum pos- 
Sessio by the part of his edict in which he promises this on account of near 
relationship. Under this they are admitted, however, only if there is no 
agnate and no nearer kinsman to come in before them. (J. 3, 2, 3-) 

This the statute of the XII tables did not in any way bring in. It 
embraced simplicity, which the statutes love, and called in ike manner all 
agnates, whether men or women, of whateve® degree, just lke sus heredes, 
to succeed to one another. But the jurisprudence of an intermediate time, 
later than the statute of the XII Tables yet earlier than the imperial 
arrangements, with a certain curious subtlety brought in the distinction 
aforesaid, and repelled women altogether from succeeding to agnates, while 
every other form of succession was unknown. But afterwards the Privctors, 
step by step setting right the harshness of the jus cfzv/e, or filling up what 
was wanting with a humane design, added another degree to their Mlicts, and 
brought in the line of kinsfolk on account of their near relationship. ‘Thus 
they aided women by the d0xorum possessto, and promised them that form 
of it called w2de cognati (for kinsfolk). (J. 3, 2, 3 A.) 

We, however, follow the statute of the XII Tables, and preserve its traces 
in this respect. We praise the Privtors, indeed, for their humanity ; but 
we do not find that their remedy fully meets the case. Why, indeed, when 
they meet in one and the same degree by birth, and when the titles by 
agnation are settled with impartial balance alike for males and for females, 
were males allowed to come in and succeed to all agnates, while of the female 
agnates to none at all except to a sister only was a way open to enter upon 
the succession to aygnates? Everything, therefore, we have brought back in 
fill, and have made precisely the same arrangements as were Laid down by the 
XII Tables. By our constitution, then, we have enacted that all statutory 
heirs—descendants, that is, through males, whether men or women—are to 
be called in like manner to the rights of statutory succession in Case of in. 
testacy, according to the privilege of their degree ; and that women are not 
to be shut out because they have not, like sisters, the rights due to same: 
ness of blood. (J. 3, 2. 3 B.) 

This addition, too, we have thought fit to make to our constitution ; one 
degree only we have transferred from the right of kinship to statutory 
succession. Not only, therefore, a brothcr’s son and daughter, according to 
what we have just determined, are to be called to succeed to their uncle on 
the father’s side, but the son and daughter also of a sister of the same blood, 
or of a sister by the same mother—alone, however, and not accompanied by 
the persons that follow next—are to come to the rights of their uncle on the 
mother’s side. If, then, a man dies that is uncle on the father's side to his 
brothers sons, and uncle on the mother's side to his sister's children, on 
both sides alike they will succeed to him just as if all were descended from 
males, and came by statutory right. It is taken for granted, of course, that 
the brother and sister are not sfill alive. If they come first and accept the 
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succession, the other degrees remain altogether set aside, since the inherit- 
ance is to besdivided not by stocks but by counting heads. (J. 3, 2, 4-) 


3. Consanguineous relatives—i.e., brothers and sisters of the 
same father, whether of the same mother or not (Ulp. Frag. 
26, 1)—were preferred to other agnates of equal proximity to 
the deceased. (D. 38,.16, 1,9.) This is, however, only a pre- 
ference (to grandfathers, and) uterine brothers and sisters, 
te, those having the same mother, but not the same father. 

4, Peculiarity as to succession of agnatz. 


The rule of law is the same, as some think, in the case of the agnate that, 
when the nearest agnate passeby the inheritance, is none the more admitted 
by statutory right. There are others, however, that think he is called in the 
same degree by the Privtor in which by statute the inheritance is given to 
the agnates. (G. 3, 28.) 

It was held, moreover, that in that way of taking inheritances there was 
no succession ; that is, that although the nearest agnate, who, according to 
what we have said, is called to the inheritance, cither despises the inheritance 
or before-entry dies, those that come next are none the more admitted by 
statutory right. This again the I’ractors corrected, but their law was incom- 
plete. ‘They did not leave them entirely without a help, but they called them 
in their order as kinsmen, taking for vranted their rights as agnates were 
wholly shut off from them. But we, in our desire that nothing should be 
wanting to make the law as complete as possible, by our constitution that at 
the promptings of humanity we have put forth on the rights of patrons, have 
enacted that the succession to the inheritances of agnates must not be denied 
them. It was, indeed, sufficiently absurd that what was opened to kinsfolk 
by the Prictor should remain shut to agnates, especially since in regard to 
the burden of acting as /#/ores, when the first degrec failed, the next came 
in; and what held good in the case ofa burden, was not allowed in the case 
of gain. (J. 3, 2, 7.) 


V.—CoLLATERAL COGNATES. 
1. Position of the blood relatives of the deceased. 


The cases of benorum possessio that arise under a will are these :—First, 
that which is given the children that are passed over; this is called contra 
fabulas (contrary to the terms of the will). Second, that which the Preetor 
promises to all legally-appointed heirs; it is called, therefore, secumadum 
fabulas (according to the terms of the will). After he spoke first about wills 
he passed on to cases of intestacy. 

(1.) He gives to sui heredes, and those that under the Prator’s edict are 
reckoned along with these, doserum possessio,; this is called wade liberi (for 
descendants). 

(2.) To statutory heirs (Unde lecitimz), 

(3.) To the ten persons he preferred to an outside manumitter (Unde 
decem personae), namely these :—The father, the mother, the grandfather, 
the grandmother, both on the father’s side and on the mother’s side; the 
gon also, the daughter, the grandson, the g-anddaughter, both by a son and 
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by a daughter; the brother, the sister, whether of the same blood or by 
the same mother. 

(4.) To the nearest kinsfolk (Unde cognatt). ® 

(5.) To some one as belonging to that household (Zum quem ex familia). 

(6.) To the patron (male or female), and their descendants and ascendants 
(Unde liberi patroni patronaeqgue et parentes corum). 

(7.) To the husband and wife (Unde vtr et uxor). 

(8.) To the manumitter’s kinsfolk \ Unde cognaw manumissoris). (J. 3,9) 3) 


In this Table, Nos. 5, 6, 8 belong solely to the succession of 
freedmen. and No. 3 has been already explained. Lence the 
cognates take the third rank. 


After the sui Aeredes and those that the Prgtor and the constitutions call 
among them, and after the statutory heirs (among whom are reckoned the 
agnates and those raised up to their position both by the Sesatus Consulta 
above named, and by our constitution), the Prictor calls the nearest kinsmen. 
(J. 3, 5, pr.) 

In the same degree are called also those persons that are united through 
females. (G. 3, 30.) 

Those kinsmen, too, that are allied through females collaterally, the 
Pretor calls to the succession in the third degree, on account of near rela- 


tionship. (J. 3, 5, 2.) 
Preference of agnates. 


If the su: heredes are out of the way, and those that we have said are 
called among them, an agnate that has his right as such unimpaired, 
although in a very remote degree, is for the most part preferred to a nearer 
kinsman. Thus the grandson or great-grandson of an uncle on the father’s 
side is preferred to an uncle or aunt on the mother’s side. Whenever, 
therefore, we say either that he is preferred that holds the nearer degree of 
kinship, or that those are called equally that are kinsmen, it must always 
be understood that in these cases there Is no one to be preferred, either by 
the rights of sui keredes and those that come among them, or by the rights 
of agnates, according to what we have laid down. A brother and sister that 
have been emancipated are, however, exceptions ; for they are called to suc- 
ceed to brothers or sisters ; and even although they have undergone capitis 
deminutio. \hey are yet preferred to the other agnates of a degree further off. 
(J. 3) 6, 12.) 

In its strict use, the term consanquinitas is applied only to children that had 
the same father. (D. 34, 16, 1, 10.) But it is sometinies used for persons simply 


related by bluod. 
Persons adopted into a family were considered to be of the same blood (consan- 


guinei) as those under the potestas of the deceased, or his posthumous children. 
(C. 38, 16, 1, 11.) 

2. The tie of cognation is not dependent on the legal char- 
acter of the union by which it has been formed. 


Children begotten by a mother that is a public woman have no agnate. 
This is plain, for agnation turns on the father, kinship on the mother, and 
such children are understood to have no father. On the same principle, it 
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appears that they cannot even be of the same blood as one another ; for 
sameness of blood (consanguinitas) is a form of agnation. They are there- 
fore only kirtsfolk to one another, just as they are to their mother’s kinsfolk. 
All such persons may avail themselves of donorum possessio under that part 
of the edict in which kinsfolk are called on account of their near relation- 
ship. (J. 3,554) , 
This is certain, that to kinship between slaves, that part of the edict in 
which donorum possessio or. account of near relationship is promised, does 
not apply, for no ancient law took such kinship into account. But by a con- 
stitution of ours, made on behalf of the rights of patrons (a branch of law, 
even up to our time, dark enough, and full of clouds, and on every hand con- 
fused), we, prompted by humanity, have made this concession :—If a man 
settled in such a union asa slave can form (servile consortium) has a child or 
children, either by a freewonlan or by a woman in the position of a slave ; 
or if, on the contrary, a slavewoman has by a freeman, or by a slave, chil- 
dren of whichever sex ; and if now the parents come to be free, and the chil- 
dren that are born of a slave’s womb have earned their freedom, or in case the 
women were free, and the men whilc in slavery had them, and they afterwards 
caine to be free,—then all the children are to succeed to their father or mother, 
and the rights of patrons in this respect are to liedormant. These children, 
indeed, We have called to succeed not only to their ascendants, but also each 
to the other. And under that statute we call them specially, so that whether 
these alone are to be found that have been born in slavery, and have after- 
wards been manumitted, or whether they come in along with others that have 
been conceived after their parents were free, or whether or not they are by 
the same mother or the same father, or by another marriage, they are to 
succeed like those that have been begotten in lawful marriage. (J. 3, 6, 10.) 


3. Order of succession among cognates, 


To recall, therefore, all we have now laid down, it is evident that those 
that hold an equal degree of kinship are not always equally called ; and more 
than that, it is evident that even the nearer kinsman is not always preferred. 
Sut heredes come first, and those we have enumerated among them. Now:t 
is evident that a great-grandson or great-great-grandson of the deceased is 
preferred to the deceased's brother or father or mother ; although in all 
other respects, as we have laid down above, the father and mother hold the 
first degree of kinship, the brother the second, while the great-grandson is 
a kinsman in the third degree, and the great-great-grandson in the fourth. 
It makes no difference, too, whether he was in the power of the person that 
dies or not, or that he was either emancipated or the offspring of an emanci- 
pated person or of a female. (J. 3, 6, 11.) 


4, Limits of cognation. 


Here, too, we must necessarily be reminded that by the rights of agnation 
anyone may be admitted to the inheritance even if he isin the tenth degree ; 
and this whether we ask about the statute of the XII Tables or about the 
edict in which the Prator promises that he will give the statutory heirs 
bonorum possessto. But bonorum possessto on the ground of near relationship 
the Prztor promises only up to the sixth degree of kinship, or in the seventh 
to the son or daughter of a second cousin. (J. 3, 5, §-) 
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F.—HvuSBAND AND WIFE. 


When the wife was subject to the manus of her husband, she 

succeeded along with the children of the marriage as her hus- 

+] 

band’s daughter. Her husband could not be her successor, tor 
the sufficient reason that in her lifetime he was the sole owner 
of all the property accruing to her, and she had therefore 
nothing to leave. It is significant of the wide gulf separating 
marriage without manus from marriage with manus, that in the 
first the wite succeeded only after every species of heir was 
exhausted ; in the latter, she took her share in the trout rank. 
If not tm manu, she takes in preferencg ouly to the Exchequer 
(Fiscus). (C. 6, 18, 1.) 

The other case of donorum possessio called unde vir et uaor (for husband 
and wife), which in the old order was put ninth, we have preseived in all its 
vigour, and have put in a higher place—namely, the sixth. ‘The tenth an 
the old order, the wade cognat! manumissoris (for the manumitters kin), tor 
the reasons fully stated, has been taken away. ‘There remain, theielore, only 
six ordinary cases of donorum possessw in tull vigour and stuucngth® (J. 3, 
9 7+) 

The relation of husband and wife wes the only instance of affinity recognised by 
the Noman law as a reason for intestate succession. 

A constitution, whose author is unknown, but which was abrogated by Theodosius 
and Valentinian (C. Th. 5, 1, 9), gave to a spouse the succession tu w spouse dying 
intestate, even when there were relatives (corti). 

By Nov. 53, 6, a wife witout a dowry suceceded her husband, even when there 
were children, to the eatent of one-fourth ; but whatever she received as a gift was to 
reckon as part of the fourth, A needy husband was allowed to succeed to his wite 
in the same manner. ‘This was moditied slightly by Nov. 117, 5, which provided that 
when there were more than three children the wife should get an equal share with 


them, instead of a fourth ; and, moreover, that she should have only w usufruct, the 
ow beiship remaining in the clilusen ; but at there were no children, she should have 


her fourth in full ownership. 


Touirp PERIop.— THE NOVELS 118 AND 127. 


Justinian observes with truth, in his introduction to the 
celebrated 118th Novel, that the law of intestate succession 
was complicated and perplexing. It was not based consistently 
either upon aguation or cognation ; 1t was not accommodated 
either to the artificial or to the natural family ; and the long 
series of changes introduced by Preeturs or Emperors, while 
serving to bring the law more and more into harmony with 
the feelings of later times, added to the complexity and con- 
fusion of the subject. The title of Justinian’s Novel, “ Ye Agna- 
torum Jure Sublato,” is the keynote of the reform. Persons that 
are at the same time agnates and cognates shall succeed as cog- 
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nates simply. (Nov. 118, 4.) Indeed, there was only one case 
in which, after the reforms of Justinian, a person could be an 
agnate who was not also a cognate ; and that was in the case 
of arrogation, in which the ancient incidents were expressly 
reserved (p. 209). It can hardly be supposed that the general 
language of Chap. IV. (of 118th Nov.) was meant to deprive 
persons who were drrogated of their rights of succession, or 
adopted children of that simple right of succession ab intes- 
tato, which (after Justinian’s reform) was the sole effect of 
adoption. 

It is to be observed also, that none were to enjoy the benefits 
of the constitution except those that held the Catholic faith. 
(Nov. 118, 6.) 

With these qualifications, Justinian recognises no title to 
succession, except the tie of blood. He abrogates the whole of 
the existing law, such as we find it in the Institutes (Nov. 118, 
pr.), gand recognises succession according to the following 
classes—ascendants, descendants, and collaterals. 

I. Descendants are preferred to ascendants and collaterals. 

They are preferred to ascendants even when the deceased is 
under poftestas, in respect of the inheritable property left by 
deceased. 

1. The children of the deceased, whether sons or daughters, 
take equal shares per capita. 

2. Grandchildren take equally the portion that their parent 
would have taken if alive. So the grandchildren of a son or 
daughter take equally the share of that son or daughter. This 
succession is called per stirpes. (Nov. 118, 1.) 

Il. If there are no descendants, the ascendants exclude all 
collaterals, except brothers or sisters of the whole blood. (Nov. 
118, 2.) 

1. If there are several ascendants, the nearer exclude the 
more remote, whether they are male or female, on the father’s 
side or on the mother’s. 

2. If there are two or more ascendants of the same degree, 
they divide the inheritance equally, but so that the ancestors 
on the father’s side shall have one-half of the inheritance, and 
the ancestors on the mother’s side the other half, irrespective 
of their numbers. 

3. If there are sisters or brothers of the whole blood, they 
succeed along with the ascendants nearest in degree. 

If the ascendants are the father or mother of the deceased, 
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the inheritance is to be divided among the brothers and sisters, 
father and mother, per capita, so that each shall have an equal 
share ; and in this case the parents shall not be entitled to the 
usufruct of the share obtained by the brothers or sisters 

4. If there are children of any sister or bryther of the full 
blood, they take the brother's or sister’s share. (Nov. 127, 1.) 

III. Ifthere are no descendants or ascerdants, the collaterals 
take in the following order: (Nov. 118, 4) :— 

1. Brothers and sisters of the whole blood—ze, having the 
same father and mother—exclude all other collaterals. 

The children. of any such brother or. sister (deceased) ob- 
tain the share-:of such brother or sister, and are preferred, like 
their parent, to all other collaterals, 

2. If there is no brother or sister of the whole blood, or child 
of such brother or sister,.then the brothers and sisters of the 
half-bluod (2e, having the same father but not the same 
mother, or the same mother and uot the same fathgr) are 
preferred to all other collaterals. 

The children of a brother or sister (deceased) of the half- 
blood are cutitled to the share of such brother or sister. 

3. If there are no brothers or sisters, cither of the whole or 
half blood, the other cognates sneceed, the nearer in degree 
excluding the more remote, and those of the same degree 
taking equal shares. 

The children of such a deccased coguate do not take that 
cognate’s share. 

aia marries Titius, an] has two sons, Maevius and Sempronius. By her second 
marriage with Aurelius, Gaia has a son Paulus, By o third marriage with Proculus, 
Gaia has a son Plautus. Sempronius dics intestate, and without descendants or 


ascendants. Who is his heir? Muaevius excludes Paulus and Plautus. Suppose 
Maevius is dead; then Paulus and Vlautos divide the inheritance of 3 aupronius 


equally between them. 
Titius and Gaius are uterine brothers. Titius and Sempronius are full brothers, 


Sempronius and Titius dic, Sempronius leaving a son Plautus. If Titius has ne 
ascendant or desceudant, Plautus succeeds to-the exclusion of Gaius. 


THE EXCHEQUER AS HEIR (Bona vacantia). 


By the ler Julia et Papia Poppaea it was enucted that if no 
one applied for the bonorum possessio, the property of the 
deceased should go to tho nation. (Ulp. Frag. 28, 7.), 

In some cases the municipality—as Nice—enjoyed the right 
of succession in preference to the Fiscus. (Pliny, Epist. 10, 88.) 

So the soldiers of a legion succeeded in preference to the 

31 
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Fiecus to the property of a deceased comrade. (D. 28, 3, 6, 7; 
D. 40, 5, 4,17; C. 6, 62, 2.) 

The Curia had a like privilege in respect of the property of 
decurtones. (C. Th. 5, 2,1; C. 6, 62, 4.) 

Certain corpoyations also, as the food merchants (navicularit) 
and smiths, had the privilege of succeeding to their members in 
preference to the ExGhequer. (C.6, 62,1; C. 6, 62,5; Nov. 85.) 

So the goods of a monk or a priest went to the monastery or 
church in preference to the State. (C. 1, 3, 20.) 


The case is different with those that, when no heir appears, without the 
Pretor’s authority have taken possession of goods. Even these possessors, 
however, in old times, used t6 obtain the property before the /ex Yulia. But 
this statute makes the goods escheats (caduca), and ordains that they 
shall become the People’s, if the deceased has no heir and no donorum 
possessor. (G. 2, 150.) 


Second.—SUCCESSION TO FREEDMEN. 


The succession to freedmen is hardly of sufficient interest to 
require a minute study, and it will be enough to consider the 
succession of patrons as presented to us by Gaius, and after- 
wards by Justinian. 


T.—Succession TO FREEDMEN (ROMAN CITIZENS). 


(I.) Succession to Freedinen in the time of Gaius, 
I, Male patron (patronus) to freedman (libertus). 


Let us now see about the goods of freedmen. In old times a freedman 
was allowed with impunity to pass his patron over in his will. The statute 
of the XII Tables called a patron to the freedman’s inheritance only if the 
freedman died intestate and left no swus heres. If, therefore, the freedman 
died intestate, but left a swus Acres, the patron had no right over his goods. 
If, indeed, the suus heres he left was one of his children by birth, there 
seemed to be nothing to complain of; but if the swus heres was an adopted 
son [or daughter, or wife #7 manu], it was manifestly unfair that the patron 
should have no right over and above. (J. 3, 7, pr.3; G. 3, 39-40.) 

For this reason, therefore, the Prstor’s edict afterwards amended this 
unfairness of the law. By it, if the freedman made a will, he was ordered to 
make it so as to leave his patron half of his goods ; and if he left him either 
nothing or less than half, then the patron was given dcaorum possessio of 
half, contrary to the terms of the will. If, again, the freedman died intestate 
leaving as suis heres an adopted son for a wife in his sasus, or a daughter- 
in-law that had been in his son’s manus]|, the patron was given equally in 
opposition to them Jonorum possessio of half. The only help the freedman 
usually could avail himself of to shut out his patron was from his children 
by birth; not only from those he had in his fofeséas at the time of his 
death, but also fram those that were emancipated and given in adoption ; 
provided only that they were appointed heirs of some share, or that it 
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passed over, they had claimed under the edict donorum possessio contrary to 
the terms of the will ; for if disinherited, they in no way repelled the patron 
(J. 357,153 G. 3, 41.) 

After wards the /ex Pafia increased the rights of patrons that had very 
wealthy freedmen. It provided that out of the goods of a freedman that left 
a patrimony of a hundred thousand sesterces (or more), and had less than 
three children, whether he made a will or whether he died intestate, one 
equal share should be due to the patron. If, theré@fore, a freedman left one 
son or daughter his heir, half was due to the patron, just as if he had died 
without any son or daughter. If he left two heirs, male or female, a third 
was due to the patron. If he left three, the patron was repelled. (J. 3,7, 2; 


G. 3, 42.) 
IJ. Male patron ( patronus) to freedwaman (liberta). 


In the case of freedwomen’s goods under the old law, patrons suffered no 
wrong. For since they were in the statutory /ef:/a of their patrons, they 
could not make a will unless the patron authorised it. If, then, he author- 
ised the making of a,will, and had not as much left him as be wished, it was 
of himself he ought to complain, because he could have obtained jt from the 
freedwoman. If, again, he did not authorise it, be with still greater safety 
took the inheritance at her death: since a freedwoman could leave ffo suus 
heres who might repel the patron from laying claim to her goods. (G. 3, 43; 
as restored.) 

By the old law, all women were subject to the perpetua‘tutela mulicrum, p. 727. 


But afterwards the Jer Papa gave freedwomen, in right of having four 
children, freedom from their patron's fiw/e/a, and so enabled them without 
the authority of a patron ¢ufor to make a will. It provided, accordingly, 
that in proportion to the number of children the freedwoman had still alive, 
a share the same as each of them had should be duc to the patren of her 
goods, contrary to the terms of the will. All her goods, too, he receives by 
legal interpretation, since he comes in the place of children when she leaves 
no children. And if she dies intestate, her whole inheritance always belongs 


to fhe patron. (G. 3, 44.) 
LIL. Succession of children of male patron (patronua) to freed- 
men and freedwomen. 


All we have said of a patron we are to understand of a patron’s son also; 
and of his grandson by a son, and of his great-grandson born to a grandson 
by ason. (G. 3. 45.) 

A patron’s daughter, as also'his granddaughter by a.son, and his great- 
granddaughter born to a grandson by a son, have the same rights as those 
given to-the patron by the statute of the XII Tables. The Prator, how- 
ever, calls the patron’s male descendants only. But the daughter, contrary 
to the terms of the freedman’s will, or if he dies intestate, can claim bonorum 
possessto of half in opposition to an adopted son, or a wife, or a daughter-in- 
law, if only she gains this privilege in-right of having three children under 
the lex Papia,; otherwise she has not this right. (G. 3, 46.) 

But that out of the goods of her freedwoman that has four children the 
share of one child should be due her, is a privilege she does not obtain, as 
some think, in right of having children. If, however, the freedwoman dies 
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intestate, the words of the /ex Pafia make such a share due toher. If, again, 
the freedwoman makes a will before she dies, such rights are given the 
patron’s daughter as have been given a patroness honoured by having 
children, so that she will have rights quite the same as those a patron and 
his descendants have contrary to the terms of a freedman's will. That part 
of the statute, however, seems too heedlessly written. (G. 3, 47.) 


IV. Succession: of. female patron (patrona) to freedman 
(libertus). 


Patronesses of old, before'the Jex Pafisa, had this right only over the 
goods of frecdmen, a right given to patrons too under the statute of the XII 
Tables. To them, indecd, the Prator refused to grant as to male patrons 
and their descendents, donorum possessio of half, contrary tothe terms of the 
will in which they were passed over ; or in case of intestacy,.in opposition 
to an adopted son, a wife, or a'daughter-in-law. (G. 3, 49.) 

But afterwards the éexr Pafia gave a freeborr patroness honoured by 
having two children, or a freedwoman that had three, very much the same 
rights that patrons have under the Privtor’s edict. To a freeborn patroness 
honoured in right of having three children it gave those rights that by the 
same statute have been given a patron ; but on a -patroness that was a freed- 
woman he did not confer the same rights. (G. 3, 50.) 


V. Succession of female patron (putronu) to freedwoman 
(liberta), 

So far as relates ta the goods of freedwomen if they die intestate, no new 
privilege is given the patroness honoured by having children under the /ex 
Papia. Vf, therefore, neither the patroness herself nor the freedwoman has 
undergone cafitées deminulio under the statute of the ALI Tables, the 
inheritance belongs to her, and the freedwoman’s descendants are shut out. 
This is the law also, even if the patroness is not honoured by having chil- 
dren ; for never, as we have said above, can women have asuus heves. But 
if a capitis deminutio of cither one or the other comes in, then, again, the 
freedwoman’s descendants shut out the patroness. The reason is, that when 
the statutory right is cut off by the capitis deminutio, the result is that the 
freedwoman’s descendants are preferred by the right of kinship. (G. 3) 51.) 

When, again, a freedwoman dics after making a will, a- patroness not 
honoured by having children has no rights contrary to the freedwoman’s 
will, But a patroness that is honoured by having children has given her by 
the der Pupfia the very same rights that a pation has under the edict, con- 
trary to the terms of the will. (G. 3, 52.) 


VI. Children of female patron (patrona)- 


The same statute that gave rights to a patroness, gave them also to her 
daugiter if honoured by having children, and to a patron’s son. But im this 
case the right of even one son or daughter.is-enough. (G. 3, 53.) 

Thus far have we touched on all these rights, but only so asto point them 
out, as it were, with the finger. Elsewhere a more diligent interpretation of 
them has been sct forth in a commentary on. this special. subject. (G. 


3) 54.) 
VII. More remote heirs of patrons. 
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From all this it is plain that outside heirs of patrons are far removed 
from all those rights of inheritance that are open to the patron, either over 
the goods of the intestate or contrary to the terms of the will. Le 3, 48.) 


To a certain extent, however, the edict of the Pretor 
extended the area of succession. The relatives of the patron 
succeeded in the following order (Theoph, J. 3, 9, 1):— 

1, When a freeman or freedwoman died intestate and child- 
less after the death of the patron, then the agnates of the 
patron succeeded (tum quem ex familia). 

2. In default of these came the children er parenta of a 
patron (patronus, patrona). Theophilgs explains this case as 
follows:—If the children or parents neglected to take as such 
after the children of the freedman (unde fegiton:), and the time for 
asking the bonoman possessio had passed, and they had not asked 
under the immediately preceding hend (tan quem cr familia), 
then either the patrons or ther children or parents could 
come in under this second description--ande libert patrontepatron- 
aeque et pareutes earum. 

3. In default of all these, the cognates of the patron took, 
the nearer excluding the more remate. 

(1I.) Simplitication of the law by Justinian. 


But our constitution, which, that all may know it, we have drawn up in 
the Greek tongue, handling the subject compendiously, has detined the cases 
of this sort as follows : - If a freedman or freedwoman is worth less than one 
hundred aure? Ontnores centenaris stnt , if their substance, that is, is less 
than this amount in value—for such is the interpretatian we put on the sum in 
the fer Pafra, counting one awvus equal to a thousand sesferG7—then the 
patron is to have no place in succession to them, provided they have made a 
will, Butif they die intestate and leave no descendant, then the rights of the 
patron, as they were under the statute of the XG] ‘Lables, our-constitution 
preserves entire. If, however, they are worth more, and have <.s heirs or 
bonorum possessorcs descendants, whether one or more, of whatever sex or 
degree, on these descendants we have devolved the succession to the ascen- 
dants, and have set aside all patrons and ther ofispring along with them. 
But if they die withont descendants, and are further intestate, we have 
called the patrons and patronesses to the whole inheritance ; while if they 
have made awill and have passed by their patrons and patronesses, although 
they had no-children, or had disinherited them if they had, or if it is a 
mother or grandfather on the mother’s side that has passed them over, so 
that their wills cannot be attacked as undutiful ;—-then under our constitu- 
tion, contrary to the terms ofthe will, they are to obtain not half, as formerly, 
but a third of the freedman’s goods. 1f they have anything short of this, 
then under our constitution it is to be made up, if at any time a freedman 
or freedwoman has left them less than a third of their goods; provided 
always that it shall be free from any burden, so that not even to the freed- 
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man’s or freedwoman’s descendants shall any legacies or trusts be made 
good from ,that part, but that all this burden shall fall upon the co-heirs. 
Many other cases, too, we have gathered up in the aforesaid constitution, 
that we saw clearly were necessary to the arrangement of such a branch of 
law. Under it, not only patrons and patronesses, but their descendants, and 
those, moreover, th&t come in collaterally up to the fifth degree, are called 
to succeed to freedmen, as may be understood from that constitution. 
Again, if the’ same patron: or. patroness, or two- patrons or patronesses or 
more, have descendants, then the nearest is to be called to succeed to the 
freedman or freedwoman, and the succession is to- be portioned out by 
counting heads not stocks, precisely in the same way as in the case of those 
that come in: collaterally. Indeed, the rights of freeborn. persons and of 
freed persons in successions ve have made almost in unison. (fJ.. 3, 7, 3.) 
Although formerly the seventh place was held by the donorum possessio, 
called tum gucem ex familia (for one of the household), and the eighth by the 
unde liberi patront patronacque et parentes eorum (for patrons’ and patron- 
esses’ descendants and ascendants), yet both of those by our constitution 
on the‘rights of patrons we have altogether repealed. After the likeness of 
the successions to the freeborn we have appointed the successions to freed- 
men, nagrowing them in, however, to the fifth degree only, that there may be 
some distinction between'the freeborn and freedmen. ‘They have therefore 
enough means in the donvrum possessio contrary to the terms of the will, 
and in that for statutory successors and for kinsfolk, of vindicating their 
rights ; and so all the niceties and intricate wanderings peculiar to the two 
first-named forms of dozorum possessio have been done away with. (J. 3,9, 6.) 


e of Succession according to Justinian (C. 6, 4, 4, 8-12) :— 

1, Descendants of the freedmen and freedwumen, including those born in slavery 
and afterwards manumitted. 

2. The patron and his descendants. 

8. The collateral cognates of the patron to the fifth degree. 

Tf the freedinan has children, he can bequeath lis whole property ; if he has not, 
he must, if worth 100 aurei, lave o certain portion to the patron, us stated in the 
text 


These rules were modified by a power given to a patron of 
assigning the rights of patronage, including those of inherit- 
ance, to one of his children. 


Lastly, as regards the goods of freedmen, we must be reminded that the 
Senate has resolved that, although to all the patron’s descendants of the 
same deyree the goods of freedmen belong equally, it would be lawfy for 
the ascendant to assign a freedman to one of the descendants, so that after 
his death that descendant alone to whom the freedman had been assigned 
should be held to be patron ; and that the rest of the descendants that would 
themselves, too, be admitted equally to the same goods if no assignment 
came in, would have no right over those goods. But in one case they 
recover their first rights, and in one only; if, namely, the descendant to 
whom the freedman ts assigned, dies and leaves no children. (J. 3, 8, pr.) 

It makes no difference whether it is by will a patron assigns, or without a 
will, Any words, too, whatever the patron, may use to do this, under the 
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very Senatus Consultum (A.D. 45) that was made in the time of Claudius 
when Suillus Rufus and Ostorius Scapula were consuls. (J. 3, 8, 3.) 

Not only a freedman, but a freedwoman too, one is allowed to assign ; 
and not only to a son or grandson, but also to a daughter or granddaughter. 
(J. 3, 8, 1.) 

This power of assignment is given to a man that fas two or more de- 
scendants in his fofestas, that so he may to thgse he has in his fofestas 
assign a freedman or a freedwoman. Hence the question was raised, 
whether if he afterwards emancipated the man to whom he had assigned 
some one, the: assignment would not disappear? It has been held that it 
would disappear, as was the view of Julian and of most others. (J. 3, 8, 2.) 


IT.—SUccESSION TO: JUNIAN LATING (LATINI 


Next we must look narrowly to the case of the goods of I.atin freedmen. 
To make this part of the law plainer, we must be reminded of what we have 
said elsewhere, that the persons now called Latin’ Funian? were of old slaves 
ex jure Quiritium, but were by the Preetor’s aid usually preserved in a form 
of freedom. Hence their very property used to belong to their patrons by 
the master’s 1ight to the pecudium. But afterwards by the fer Funta all 
those the Prator protected in their freedom came for the first tie to be 
freemen, and were called Latinai Funtan?. They were called Latin, because 
the statute aimed at making them free, just as if they were fieeborn Roman 
citizens that had been led out from the city of Rome to Latin colonies, who 
then came to be Latin colonists. They were called Fanars, because by that 
lex Funia they became freemen, although not Roman citizens. Now the law- 
giver that passed the /exr Funza understood that it would come to pass that 
by reason of that fiction the property of deceased Latins would no more 
belong to their patrons ; for they neither died as slaves, that so their property 
might belong to their patrons by the master’s nght to the foewiéiwm, nor 
could the goods of a Latin freedman belong to the patrons by the right of 
manumission. He thought it necessary, therefore, lest the boon given them 
sRould be turned into a wrong to their patrons, to provide that the goods of 
such freedmen should belong to their manumitters, just as if the statute had 
not been passed. By a sort of master’s right over the fecu/éum, therefore, 
the goods of Latins belong to their manumutters.  (G. 3, 55-56. 

In the case of freedmen (Roman citizens), the patrons succeed under the special 
rules applicable to patronage ; but in the case of the Zatine Juneani the patrons 
succecd simply as owners. 

The result is that there are many differences between the rights that are 
established over the goods of Latins under the /ex2 Funia, and those that are 
observed in regard to the inheritance of Roman citizens that are freedmen. 
(G. 3. 57-) . 

(1.) The inheritance of a Roman citizen that is a freedman belongs in no 
way to his patron’s outside heirs ‘eafraner hered’s,. Wut to his patron’s 
sons, and grandsons by a soft, and great-grandsons born of a grandson that 
is a son’s son. it belongs in any case, even although they have been disin- 
herited by their ascendant. But Latins’ goods, like slaves’ fecudia, belong 
even to outside heirs, and do not belong to the manumitter’s descendants if 
disinherited. (G. 3, §8-) - 
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This difference, like the others that follow, arises from the fact that the succession 
to Latini is governed by the same rules as the succession to property. 


(2.) Again, the inheritance of a Roman citizen that is a freedman belongs 
equally to his patrons if there are two or more, although the shares they had 
as owners of the slave were unequal. But the goods of Latins belong to the 
patrons in the sharés in which each was owner. (G. 3, 59.) 

(3.) Again, in the inherjtance of a Roman citizen that is a freedman, one 
patron shuts out the other patron’s son, and the son of-one patron repels the 
grandson of another. But the goods of Latins belong at the same time toa 
patron in person, and to the heir of the other patron, in proportion to the 
share in which they would belong to the manumitter.in person. (G. 3, 60.) 

(4.) Again, if there are of one patron say three descendants, and of the 
other one, the inheritance of g Roman citizen that is a freedman is divided 
by counting heads ; that is, the three brothers carry off three shares, and the 
fourth one share. Lut the goods of Latins belong to the successors in the 
same shares in which they would belong to the manumitter in person. (G. 


(5.) Again, if one of the patrons despises his share in the inheritance of a 
Roman citizen that is a freedman, or dies before deciding whether to take 
it, the whole inheritance belongs to the other. But the goods of Latins, so 
far as regards the share of the patron that fails to take, become escheats 
and belong to the People. (G. 3, 62.) 


Senatus Consultion Largtanin, A.D. 42. 


Afterwards, when Lupus and Largus were consuls, the Senate resolved 
that the goods of Latins should belong first to him that set them free; next 
to their descendants not disinherited by name, as each was nearest; and 
that then by the ancient law they should bclong to the heirs of those that 
had freed them. (G. 3, 63.) 

This Sevatus Consultum, as some think, has done this; it makes us 
use the same law with rezard to the goods of Latins that we use in 
the case of the inheritance of Roman citizens that are freedmen. Such was 
the opinion notably of Pegasus, But this opinion is manifestly false. The 
inheritance of a Roman citizen that is a freedman never belongs to the outside 
heirs of his patron. But the goods of Latins, even under this very Senatus 
Consultum, Vf the manumitter’s descendants do not stand in the way, belong 
even to outside heirs. Again, in the case of the imheritance of a Roman 
citizen that is a freedman, no disinheriting harms the inanumitter's descend- 
ants. But in the case of the goods of Latins, that a disinheriting by name 
does harm them, is clear from the very terms of this Senadus Consultum. It 
is truer, therefore, to say that this only has been done by that Sexatus Con- 
sudtuim—it has made the manumitter’s descendants, that have not been 
disinherited by name, be preferred to outside heirs. (G. 3, 64.) 

The emancipated son of a patron, therefore, that has been passed over, 
although he may not have claimed donorum fossessto contrary to the terms 
of his parent’s will, is yet preferred to outside htirs in the case of the goods 
of Latins. (G. 3, 65.) 

Again, a daughter and the others that one may lawfully disinherit under 
the sus cevile by using the words “and all others,” although that is enough 
to remove them from all inheritance of thejr father’s, will yet in the case of 
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the goods of Latins, unless they have been disinherited by their ascendant 
by name, be preferred to outside heirs. (G. 3, 66.) 

Again, to descendants that have held back from an ascendant's inherit- 
ance, the goods of Latins ‘belong, although -they are held to be estranged 
from their father’s inheritance ; because they can in no way be said to be 
disinherited any more than those passed over in silen@e by the will, (G. 
a ao \ 

From all this, it is evident enough that if amanmakesa Latin... . 

re 3, 68.) 

Again, if no outside heir comes in, and the descendants become heirs in 
unequal shares, the goods of a Latin, it is rightly held, belong to them in 
proportion to their shares in the inheritance, not in equal parts; because if 
no outside heir comes in, there is no room forghe Seaatus Consullum, (G. 
3, 69.) 

‘If, along with his own descendants, the patron leaves an outside heir as 
well, then Caelius Sabinus says the whole goods belong in equal shares to 
the deceased's descendants ; because when an outside heir comes in, the der 
Funia has-no place, but the Senatus Consultum has. But Javolenus says 
that the patron’s descendants will have in equal shares under the Sesasts 
Consulium that part only which the outside heirs would have bad hgfore the 
Senatus Consultum by the lex Fun‘a; but that the remaining parts belong 
to them in proportion to their shares in the mheritance. (G. 3, 70.) 

Again, it is asked whether the Sevafus Consu/tum refers to those descend- 
ants of-a patron that are sprung from a daughter or granddaughter—that 
is, whether my grandson by a daughter would be preferred in the case of the 
goods of my Latin freedman to an outside heir. ‘It is asked further, whether 
this Sexatus Consultum refers toa mother's Latin freedmen: that is, whether 
in the case of the goods of a mother’s Latin freedman the patroness’s son 
would be preferred to her outside heir? It was Cassius’ opinion, that in 
both cases there was room for the Sevatus Consultim. But of this epinion 
of his most disapprove, because the Senate had not in view the descendants 
of patrons that were to follow another household. This ix evident from 
the fact that it sets aside those that are disinherited by name; for it seems 
to have in view those that are usually dismherited by an ascendant if they 
are not appointed heirs, Tut it 1s not necessary either for a mother 
to disinherit a son or daughter, or for a grandfather on the mother’s side 
to disinherit a grandson or granddaughter, if he or she is not appomted 
heir. This is so whether we ask about the gus c@zv/e or about the Privtor’s 
edict, in which he promises the descendants that are passed over doaorum 
possessto contrary to the terms of the will. €G. 3, 71.) 

‘Sometimes, however. a Roman citizen that isa freeman dics as if a Latin; 
as, for instance, a Latin that, without impairing his patron’s rights, has 
obtained from the Emperor the jus Quirftium, and again, as settled’by the 
late Emperor Trajan, a Latin that, when his patron is: unwilling, or does not 
know of it, has obtained from the Emperor the jus Quiritium. tn these 
cases, while such a freedman is alive, he is like all other Roman citizens 
that are freedimen, and the children he begets are lawful; but he dies with 
rights of a Latin, and not-even his children can be his heirs. So far 
only has he the fesfamenti factio, that he can appoint his patron heir, and 
can name a substitute to him if ke refuses to be heir. (G. 3, 72.) 
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The effect of this constitution seemed to be that such men could never 
die as Roypan citizens, although they afterwards came to enjoy such rights 
as to make them Roman citizens under the “4x <£/2a Sentia, or under a 
Senalus Consultum. At the instance of the late Emperor Hadrian, there- 
fore, who was moved by the unfairness of the case, a Senatus Consultum 
was passed, that those that, when their patron knew it not or refused, 
obtained from the Emperor the jus Quiritium,. if they afterwatds came 
to enjoy such rights as under the /ex ta Sentia or under a Senatus 
Consultum, would, if they had remained Latins, have obtained for them 
Roman citizenship, were to be regarded as if under the dex Evia Sentia, 
or under a Senatus Consultum, they had come to the Roman citizenship. 


(G. 3, 73-) 
Abolition of the clauss*of Latint Juniant. 


But all this must in our day be said of those freedmen that have come 
into Roman citizenship. There are, indeed, no others, for the dewititii and 
the Latins have both been taken away. ‘To the Latins there were no statu- 
tory successions at all ; for although they went through life as free, yet with 
their last breath they lost at once life and freedom; and as if they were 
Slaves, their goods were detained by their manumitters under the der Funza, 
as if by a sort of master’s right to the Jecu/Zzum. But afterwards, by the 
Senatus Consultum Largianum, it was provided that the descendants of the 
manumitter, unless disinherited by name, should be preferred to their out- 
side heirs in the case of the goods of Latins. Upon this followed also the 
edict of the Jate Emperor Trajan, that made the same man, if, when his 
patron was unwilling or knew not, he hastened by the Emperor's boon to 
come to the citizenship, in life indeed a Roman citizen, but on his death a 
Latin. But by our constitution, because of such shifting of conditions and 
other hardships, we have resolved that along with the Latins themselves the 
lex Funzr aloo, and the Senatus Consultum Larzianum, and the edict of the 
Jate Emperor Trajan, shall be for ever blotted out, that so all freedmen may 
enjoy the Roman citizenship. In a wonderful way, too, by making certain 
additions, we have transplanted the very ways that led to Latin rights to the 
taking of Roman citizenship. (J. 3, 7, 4.) 


Ill.—Succrssion to Deprrivit. 


The goods of those that the dea .?/fa Sentia ranks among the dedttitiz 
sometimes as if they were Roman citizens that were freedmen, sometimes 
as if they were Latins, belong to their patrons. The goods of those that, if 
they were not in some fault, would, when manumitted, have been Roman 
citizens, are given to their patrons, as if they were Roman citizens, by the 
same statute. These have not, however, the festamenti factio as well, as 
most have held, and not unceservedly ; for it seemed incredible that the 
legislator should have wished to grant to men of the worst condition the 
right to make a will. But the goods of those that, if they were not in some 
fault, would, when manumitted, have been Latins, are given to their patrons, 
just as if they had died Latins. I am not, however, unmindful that the legis- 
lator has not expressed his wishes in that matter in words that are altogether 
Satisfactory. (G 3, 74-76.) 

The class of dcdititis was abolished by Justinjan. (J. 3, 7, 4) 
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CHAPTER ITtfI. : 


THE VESTING OF AN INHERITANCE, 
(Aditio Hereditatis.) : 


AS a general rule, something more than a will, or, in the case 
of intestacy, the death of the predecessor, was required in 
order to make a person an heir. In most cases the death of a 
testator, or of a person intestate, simply operated as an offer 
of the inheritance to the heir named ; and it was for the latter 
to determine whether or not he woufd accept the offer, and 
thereby make himself heir. With reference to this subject, 
heirs are divided into three classes. 

I. When a slave of a testator (heres necessarius) is named 
heir, the appointment becomes, on the death of the testator, 
an investitive fact, without the necessity of any acceptapce by 
the slave. 


Heirs are said to be either necessary, or suz ¢¢ necessai it, or outsiders 
(extranci). (J. 2,19, pr.; G. 2, 152.) 

A necessary heir is a slave that is appointed heir [with his freedom as 
well]. He is so called because, whether he wishes it or not, in any case after 
the death of the testator he forthwith becomes free and a necessary heir. 
Hence, those that suspect their resources usually appuoimt a slave of theirs 
heir in the fitst or second, or even in a further-off degice ; so that, if the 
creditors are not satisfied, this heir’s goods, and not the testator’s own, may 
be taken possession of by the creditors, or sold oft, or divided among them, 
{In this way, then, the disgrace (¢ynomunia) that results from a forced sale 
of goods attaches to thir heir rather than to the testator umoelf; although 
Fufidius reports that Sabinus held he ought to be caempted from the dis- 
grace, because it was not by his own fault, but by a necessity the law laid 
upon him, that he suffered a forced sale of his goods, But the law in use 
by us is different.} In return for such a disadvantage, however, he has this 
advantage afforded him, that all he acquires for himself after his patron's 
death [whether before the forced sale of his goods or afterwards] 15 set aside 
for him ; and although the goods of the deceased are not enough for the 
creditors [but pay them only in part], there is no second sale on that ground 
[namely. because of the inheritance] of the property he has acquired for 
himself [unless indeed he has acquired something because of the inherit- 
ance, as if he has been enriched by the death of a Latin freedman]. But all 
others whose goods when sold puy only in part, if they acquire anything 
afterwards, usually have their goods syid cven again and again. (J.2, 19,1; 
G, 2, 153-155.) 

The rules applicable to Bankruptcy will be afterwards considered. (Book IV. 
Execution of Judgments. ) 


IL Persons under the potestas, manus, or mancipium of the 
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deceased (sui et necessarit heredes), whether dying testate or 
intestate, and who upon the death of the deceased become 
entitled to succeed as heirs, were by the civil law in the same 
position as slaves, but were allowed by the Prator ‘to refuse 
the inheritance e(beneficitum.abstinendi). Unless, therefore, they 
elect to refuse, they become heirs without any express accept- 
ance. The right of clection-was lost by any interference with 
the inheritance (immuctio). 


‘Heirs sui cf necessarit are such as a son, a daughter, a grandson, and 
granddaughter by a son, and the rest of the descendants in order, if only 
they were in the Aofes/as of the man that dies. But to make a grandson or 
granddaughter suwz heredes it is not enough that he or she was in the fofestas 
of the grandfather at the time of his death ; his father also must needs have 
ceased to be suus heres in the lifetime of his father, and must therefore have 
been cither cut off by death or in some other way freed from the fotestas, 
for then the grandson or granddaughter succeeds, and steps into the father’s 
place. Swi heredcs they are called, because they are heirs at home, and even 
in the fgther’s lifetime are thought to be in some sense owners. Hence, too, 
if a man dies inte-tate, the descendants come first in succession. Necessarii 
they are said to be, because in any case, whether they wish it or not, in cases 
of intestacy and under a will alike, they become heirs. But the Praetor 
allows them, if they wish, to hold back from the inheritance, that so the 
ascendants’ goods rather than theirs in like manner may be taken possession 
of by the creditors [and sold]. (J. 2, 19, 2; G. 2, 156-158.) 

The rule of law is the same in the case of a wife 77 #1anu, because she is 
in the position of a daughter, and in the case of a daughter-in-law that is 
in the son’s wanus, because she is in the position. ofa gianddaughter. (G. 
2,159.) 

Nay, even ta a person 72 mancifio, a person conveyed to the deceased 
and appointed heir with his freedom as well, the Practor gives a hke power 
to hold back. Although a necessary heir, like a slave, he is not also a sus 
heres. (G. 2, 160.) 

Sui Acredes may become heirs, even though they know it not, and although 
they are mad. Indeed, in all the cases in which we can.acquire anything 
without knowing it, we can acquire it even when mad. At once, on the 
ascendant’s death, the ownership goes on as it were unbroken. There is 
therefore no need for the authority of a /v/or in the case of pupzl/z, since sui 
heredes, even though they know it not, can acquire an inheritance. And it 
is not by his curator’s consent that a madman .acquires, but simply by the 
law itself. (J. 3, 1, 3.) 


IIT. All other persons were called outsiders (ertrane’). The 
nomination of these as heirs operated merely as an offer 
(delatio) of the inheritance, which untii accepted by them had 
no legal effect. (D. 29, 2, 21, 2.) 


All other heirs not subject to the testator’s power are called outside heirs 
(extrane’). Our descendants, therefore, that are not in our power, but are 
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appointed heirs by us, are held to be outside heirs. For this reason heirs 
appointed by a mother are in the same number, because women have not 
their children in their povestas. A slave, too, that is appointed heir [and set 
free] by his master, and after the will is made is manumitted by him, is 
regarded as in the same number. (J. 2, 19, 3; G. 2, 161.) 

Outside heirs have power to deliberate whether to enter on the inheritance 
ornot. (J. 2, 19,5; G. 2, 162.) 

But if either aman that has power to-hold back mixes himself up with 
the goods of the inheritance, or an outsider that may lawfully deliberate 
whether to enter on an-inheritancze, enters, he has after that no power to give 
up the inheritance, unless he is under twenty-tive years of age. Men of this 
age, indeed, just as in every other case where they are deccived, if they 
rashly take up a ruinous inheritance, the l’rator hastens to aid. (J. 2, 19, 
53 G. 2, 163.) e 

We must know, indeed, that the late Emperor Hadrian gave relief toa 
man over twenty-five, when, after he entered on the inheritance, a huge deht 
that at the time he entcred on it was still hidden, had come to light. (J. 2, 
19,6; G. 2, 163.) 

Jus deliberandi- 

Outside heirs were allowed time by the Prator to determine whether they would 
take the inheritance. (Ait Pretor; si tempus ad deliberandum petet, d@bo.)  (D. 
28, 8,1, 1.) Generally the length of time was in the discretion of the judge (D). 28, 
8, 1, 2), but was never Jess than 100 days, (ID. 28, 8, 2.) The time might be en- 
tended by the Pretor for urgent reasons, (1). 28, 8,3.) The parties had the right 
to inspect the accounts of the deceased, to enable them to-determme whether they 
would take or refuse the inheritance. (1). 2s, 8, 5, pr.) 

During this delay the property of the inheritance must not be interfered with, 
except so far ux was: absolutely necessary ; thus, with the sanction of the Pravtor, a 
son could maintain himself (D. 28, &, 9), orrepair buildings, cultivate lands, pay debts 
due under a penalty, aud take the necessary steps tu prevent pledges being sold. (1). 
28, 8, 7, 3.) 

The acceptanee of an inheritance was in two ways: (1) a 
formal (eretic), confined to outsiders (ertraned heredes) ; and (2) 
an informal expression or sign of intention to acecpt, which 
was the same for both children (sui et necessarii) and outsiders 

, although in the case of the former it wis called 

io, and in that of the latter pro herede gerendo. But the 

same acts and cxpressions that were in one case a sign of 

waiving the nght of abstention (denefictum abstinend), were In 
the other a sign of acceptance (aditio hereditatis.). 

1. Formal Acceptance (cretio) by outsiders. 

1% What is cretio 2’ 

Outside heirs are usually allowed time to decide (cevetio). An end, that 
is, to their deliberation is fixed, so that within a ceriain time either they 
must enter on the inheritance, or if they do not enter, they are at the end of 
the time set aside. This is called crefio, because the verb cernere micans to 
decide, as it were, and settle. (G..2,.164.) 

2°. The form and effect of common cretio (cretio vulgaris). 
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Since, then, the appointment in the will runs thus, “Titius be heir,” we 
ought to add, “and decide within the next hundred days after you come 
to know ang can decide. If you do not so decide, then be disinherited.”' 
(G. 2, 165.) 

The heir so appointed, if he wishes to be heir, ought to decide within the 
day fixed for his decision ; that is, to say these words, “ Seeing Publius 
Maevius has by his will appointed me his heir, on that inheritance I enter, 
and decide to take it.”2 Jf he does not so decide, then at the end of the 
time for deciding he is shut out ; and it is of no avail that he acted as heir, 
that is, used the property that formed the inheritance as if he were heir. 
(G. 2, 166.) 

Just as an heir that is appointed with time to decide, unless he decides to 
take the inheritance, does not become heir, so he is shut out only if he 
has not decided within the &me that puts an end to his power of choice. 
Although, therefore, before the time for decision, he has settled not to enter 
on the inheritance, yet, if he is moved by repentance while the day for 
deciding is not yet come, he can, by deciding to take it, be heir. (G. 
2, 168.) 

Every decision is tied down toa fixed time. For that, a hundred days 
seemed a bearable time. A longer or shorter time, however, can none the 
less be @iven by the jus civile; but a longer time the Prztor sometimes 
narrows down. (G. 2, 170.) 


3°. Cretio continua. 


Although every decision is tied downto fixed days, yet there is one 
form called common (7#/gar7s), another within fixed days (certorum dierunt). 
Common is the one we have set forth above, that is,in which there are added 
these words, “ within which he comes to know and can decide.” Within fixed 
days is that in which these worcs are withheld, but all the rest written. 
Between these two there is a great difference. When the common time for 
decision is yiven, no days are taken into account, except those on which a 
man knows that he has been appointed heir and can decide. But whena 
time for decision within fixed days is given,-then even though a man does 
not know he has been appointed heir, the days are reckoned in unbrokén 
order. Even in the case of a man that on some ground is forbidden to 
decide, and still more in the case of a man that has been appointed heir 
under a condition, the time is reckoned. Hence it is better and more fitting 
to use the common form. The other is also called continuous (continua), 
because the days are reckoned in unbroken order. This form is, however, 
so hard that the other is more in use, and hence also js called common, 
(G. 2, 171-173.) 

4°. Perfect and imperfect cretio. 

The ecrefto is imperfect when these words are not added, “ If 
you do not decide be disinherited ” (Si non creveris, exheres esto). 


When this omission occurred, the heir named by an informal 


} Heres Titius ceto, adjicere debemus : cernitogue in centum diebus proximis, qguibus 
sctes poteriaque. Quodni ita creveris, exheres esto. 
3 Quod me Publius Muevius testamcnto suo heredem institutt, cam hereditatem adeo 


cernoque. 
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acceptance acquired the inheritance. But a difficulty arore 
when a substitute was named. “If you do not decide, then let 
Maevius be heir” (Si non creveris, tunc Maevius heres esto). 

It was held in this case, that if the heir named did not 
formally accept, but only informally (pro herede gerendo), he 
was admitted only to one-half, Maevius getting the other half, 
Marcus Antoninus, however, altered thig rule, and gave the 
heir, although he made an informal acceptance, the whole of 
the inheritance. (Ulp. Frag. 22, 34.) 

d°. Abolition of formal acceptance (eretio). 

Constantine abolished this formality in favour of persons 
entering on the inheritance of cognaf®s. (C. Th. 5, 1, 1. 2.) 
It was entirely abolished by Arcadius, Honorius, and Theo- 
dosius (A.D. 407; C. 6, 30, 17), and is not mentioned by 
Justinian. 

2. Informal acceptance by outsiders ( pro herede qerendo), or 
forfeiture of the right of abstention by children (tmamirtio). 

A man that is appointed heir without a time to decide, or that in case of 
intestacy is called to the inheritance by statutory right, can become heir 
either by deciding or by acting as heir, or even by the bare intention to take 
up the inheritance. He is free also at whatever time he wishes to enter 
on the inheritance. The Prator, however, usually, on a demand by the 
creditors of the inheritance, settles a time within which, if he wishes to, he 
may enter on the inheritance ; and declares that if he does not it shall be 
lawful for the creditors to sell the goods of the deccused. (G. 2, 167.) 

The man that without any time to decide in is appointed heir, or that in 


case of intestacy is culled by statute, as by a bare intention he becomes heir, 
so also by a design to the contrary is at once repelled from the inheritance. 


(G. 2, 169.) 


This refusal can only be made after the death of the testator, and after the heir 
named is in a position to accept. If it is not ripe for acceptance, he cannot refuse, 
(D. 29, 2, 94; D. 29, 2, 13, pr.) A person that refuses as an instituted ‘wir is not 
precluded from accepting as a substituted heir. (D. 29, 2, 76,1.) 


What is an acceptance or interference such as to tie a 
person to an inheritance ? ( pro herede yerendo, tmmicrtio). 

It was a question of fact—did the person intend to be heir? 
If his intentions were expressed in clear language, no diffi- 
culty arose; the point that exercised the ingenuity of the 
jurisconsults was what acts showed an implied intention to 
accept. As the whole question turns on intention, it was held 
that when that was not exercised freely, but under coercion or 
intimidation, the acceptance would have no effect. (D. 29, 2, 
6,7; D. 29, 2, 85.) 
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An acceptance must be unconditional, thus :—‘“If the in- 


heritance is solvent, I will accept it,” is not an acceptance. 
(D. 29, 2°51, 2.) 


An outside heir, again, that is appainted by will, or that in- case of in- 
testacy is called to the legal inheritance, can, either by acting as heir or even 
by a bare intention to take up the inheritance, become the hetr. A manvacts 
as heir if he uses the pruperty of the inheritance as if he were heir, either 
by sclling it, or tilling the farms, or letting them, and, indeed, if in any way 
at all, either by acts or by words, he makes his intention to enter on the 
inheritance clear ; provided only that he knows that the man with whose 
goods he is acting as heir has died, either with a will or without it, and that 
he is his heir. ‘Io act as hcir is to-act as owner; the ancients, indeed, used 
the name heirs for owners. «As further, by a bare intention an outsider be- 
comes heir, so too by a. design to the- contrary he is at once repelled frora 
the inheritance. A man, moreover, that is born deaf or dumb, or afterwards 
becomes so, there is nothing to hinder from acting as heir, and from acquir- 
ing for himself an inheritance, if he understands what he is about.. (J. 2, 

» 7+) 


To ust: any of the hereditary property is prima facie evidence of acceptance. (Ulp. 
Frag. 22, 26.) But if it is-clearly proved that the heir named had reselved to abstain 
from the inheritance, and continued in the family mansion only as tenant, or‘to watch 
it, he is not made heir. (C. 6, 31; 1.) 

The use of the family sepulchre is not conclusive evidence of acceptance. (D. 29; 
2, 20, 3.) 

To use a thing not part of the inheritance as owner, under the mistaken idea that 
it was part of the inheritance, is an acceptance, as being, proof of the intention to act 
asheir, (1D. 29, 2, 21, 1.) 

Manunitting slaves of the inheritance is an aeccptance, as being a clear exercise 
of the rights of ownership. (Ulp. Frag. 22, 26; D. 29, 2, 42, 2.) 

Paying the debts due by the deceased is an acceptance. (C. 6, 30, 2. 

A son buries and ‘performs funeral rites for his father. Is this an acceptance? Or 
if he gives food to the slaves, or sells slaves, or lets or repairs a house? All these 
things are evidence of intention, and therefore it was usual for a son, if he did not 
intend to accept, to act under protest, that he was prompted in his acts by a sense of. 
filial duty, and not by a wish to take the inheritance. If the acts were urgently. 
necessary for the benefit of the estate, this disclaimer effectually prevented the inherit- 
ance being fastened upon him. (D, 29, 2, 20, 1.) 

Titius and his son were appointed heirs. By order of Titius, the son. accepted the 
inheritance. That was held to be an acceptance by Titius‘of. the shave for which he 
himself was appointed. (DB. 29, 2, 26.) 

An inspection of the accounts of thedeceased is necessary to enable a designated 
heir te know how he should act; it cannot, therefore, be taken as an acceptance of 
the inheritance. (D. 29, 2, 29.) 


certain: cases: a person was: fastened with an inheritance 
when it was not his intention to. accept, but when, from his. 
conduet, it ought to have been his.mtention. If the appointed: 
heir concealed, purloined, or consumed any of the property of 
the deceased, or caused it to be concealed, purtuined,.or con- 
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sumed he could not refuse the inheritance. He is fixed with it, 
whether he desires it or not. (D. 29, 2, 71, 3.) But interference 
with property not known to be part of the inheritance. does 
not fix the appointed heir with the consequence attached only 
to a fraudulent design. (D. 29, 2, 71, 8.) 


Fourta.—TRANSVESTITIVE AND DIVESTITIVE 
FACTS. 


TRANSVESTITIVE FAcTs. 


By the Roman law an inheritancg was indivestible and 
uutransferable. 


An inheritance further admits of # jure cessio only. If the man to whom, 
in case of intestacy, the inheritance belongs by legal right, makes an 2” 
jure cessto of it to another before entry—that is, before he becomes heir—then 
he to whom he thus gives it up becomes heir, just as if he had himself been 
called by statute to the inheritance. But if it is after binding himgelf that 
he makes the 2” jure cessio, none the less he himself still remains heir, and 
on that account will be liable to the creditors. The debts, however, perish, 
and in that way the debtors to the inheritance make a gain. But the 
corporeal things that belong to the inheritance pass on to him to whom 
the ta jure cessio of the inheritance is made, just as if each thing had 
been so given up to him singly. (G. 2, 34-35.) 

Again, if the man to whom, in case of intestacy, the inheritance belongs 
by statutory right, makes an 7 jure cesséo to some one else of that inheritance 
before deciding to take it, or acting as heir, then he to whom he so gives it 
up becomes heir with full rights, just as if he himself were called by statute 
to the inheritance. But if, after he is heir, he makes an /# pure cessto, he 
still remains heir, and on that account will be personally hable to the 
creditors. Each thing, however, he will transfer bodily, just as if he had made 
an 772 jure cessto of each; but the debts perish, and in that way the debtors 
to the inheritance make a gain. (G. 3, 85.) 

An heir appointed by will, if before he enters on the inheritance ‘e makes 
an in jure cessio of the inheritance to another, acts in vain ; but if he does 
this after entry, all happens as we have just said with regard to him to 
whom, in case of intestacy, the inheritance belongs by statutory right, if, 
after binding himself he makes an i” jure cessio. (G. 2, 36.) 

The rule of law is the same if an heir appointed by will, after becoming 
heir, makes an in jure cessio of the inheritance ; but if he does so before 
entering on the inheritance, he acts in vain. (G. 3, 86.) 

The same view is taken with regard to necessary heirs by the authorities 
of the opposing school; because it seems to make no difference whether a 
man becomes heir by entering on an inheritance, or is heir against his will. 
The nature of this case will appear in its own proper place. But the 
teachers of our school think that a necessary heir acts in vain when he 
makes an i” jure cessto of the inheritance. (G. 2, 37.) 

Whether a heres suus et necessarius acts to any purpose if he makes an 
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$m jure Cessto, is questioned. Our teachers think he acts in vain. But the 
authorities of the opposing school think he acts to the same purpose as all 
others after entering on an inheritance ; for it makes no difference whether 
a man becomes heir by deciding or acting as heir, or by being tied down by 
necessity of law to the inheritance. (G. 3, 87.) 


Sui heredes at firet could not refuse the inheritance, and they could not alienate it. 
The agnati alone seem to have been able to convey the inheritance prior to acceptance ; 
testamentary heirs were not allowed that privilege. After entering, the aynati had 
less power. The reason of these rules is not given by Gaius, and must now probably 
remain a matter of conjecture. 

The so-called sale of an inheritance was not a complete 
transfer ; it operated as a transfer only of the corporeal part. 
The debts due to the ifneritance could be recovered by the heir, 
who alone was responsible to the creditors. The buyer did 
not become owner of the corporeal property even, until it was 
delivered. (D. 18, 4, 14,1; C. 4, 39,6.) But Marcus Aurelius 
allowed the buyer to sue the debtors in his own name (utiles 
actiones), so that if the debtors were sued by the heir, they 
could “repel him by the plea of fraud. (D. 2, 14, 16, pr.) The 
heir, however, remained bound to the miedilore: and could only 
save himself by calling upon the buyer, under his contract, to 
undertake the defence. 


DIVESTITIVE FActs. 


The rule of the Roman law was that an inheritance was 
indivestible (semel heres semper heres); but to this there was an 
exception when the inheritance was forfeited as a punishment 
on the heir, Generally, the forfeiture was to the Exchequer. 
(D. 34, 9, 5, 6) The heir who forfeited lost all right in the 
inheritance, even to the Falcidian fourth (D. 34, 9, 5, 19); at 
the same time he was relieved from all the burdens (D. 34, 9, 
18, 1), which now were transferred to the Exchequer (Fiscus). 
(D. 84, 9, 5,4; D. 30, 50, 2.) 

When is an inheritance or legacy taken away ? (de his quae ut 
indigntis auferuntur). 

1, When a tutor marries his pupil against the law provided 
for that case (p. 687), she can inherit from him, but not he from 
her. (D. 30, 128.) 

2. Similarly, when an official marries a woman in his pro- 
vince during his administration, he forfeits her property left 
to him. (D. 34, 9, 2, 1.) 

3, When the testator has written that he wishes the heir to 
be deprived as unworthy. (D. 34, 9, 12.) 
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4. When the heir has been guilty of misconduct to the 


deceased, either In deceased’s life, or in reference to jis testa- 
mentary wishes. 


a - ) Nee the deceased has lost his life through the fault or negligence of the heir. 

(2.) When the deceased has met a violent death, and the heir enters before the 
slaves of deceased are put to the torture and punished, a@cording to the Senatus Con- 
sulta Silanianum and Claudianum. (D. 29, 5, 5, 2. 

(3.) If the heir disputes or denies the testamentary capacity of deceased, the pro 
perty goes to the Exchequer ; but if it is simply a deadly enmity that has sprung up, 
alia is held to be revoked, rather than the heir punished by forfeiture. (D. 34, 

» 9, pr.) 

(4.) If the heir conceals, destroys, or obliteratey the will of the deceased. (D. 
48, 10, 4, 1.) 

(5.) If the heir fraudulently conceals or abstracts property bequeathed to any 
legatee, he forfeits the Falcidian Fourth to the Fiseus. (1D. 384, 9, 6.) 

(6.) If a person fails in a querela inogiciosi testumentt, (DD. 5, 2, 8, 14.) 

(7.) If one refuses to comply with the injunctions of the will, (Paul, Sent. 3, 
5, 13.) If a sum were left for funeral expenses or a tomistene, and were not 
89 cmmployed, (1D. 50, 16, 202.) Justinian enacted that if the will was uot obeyed 
within a year, the property should go to the person next entitled, and not be Torivited 
to the Exchequer. (Nov. 1, 1.) 


When an inheritance was bequeathed by trust, the unworthi- 
ness of the person charged with the trust did not prejudice the 
beneficial heir, nor did his worthiness prevent the confiscation, 
if the heir beneficially entitled exposed the property to con- 
fiscation. (D. 34, 9, 5, 6.) 


Firta.—REMEDIES. 


A. Ix Respect or Ricuts anp }) 

The rights of the heir as against these that have possession of anything 
to his predecessor were enforced by the ordinary actions, as if he hirnse lf were the 
owner; and in like matter, in respect of the debts due to or by the deceased, the 
heir could sue or be sued, exactly as if he were the creditor or debtor himeclf. For 
these rights and duties the ordinary actions suffice. 

The actions and remedies by which a legatee could enforce his rights, will be post 
poned until the subject of legacy is discussed. 

There remain, under thir hiial, only the reciprocal rights and duties of co-heira, in 
which case the remedy was the acteo familiae crriscundac, This was essentially an 
action for partition, although when brought for that purpose all incidental rights and 
duties were enforced. Hence, if there were po corporeal property, there could not be 
a@ partition ; and there was no necessity for it, because the debts were divided by the 
operation of law among the heirs. (D. 10, 2, 25, 1.) 


If proceedings are being taken in an actio familiae erciscundae, each 
single thing the judex ought fo adjudge toa single heir. If this seems to 
make one outweigh the others, he ought to condemn him in turn to pay his 
co-heir a fixed sum of money, as has already been said. On another 
account, too, each ought to be condemned to make a payment to his co-heir, 
if, namely, he alone has gathered the fruits of a farm belonging to the 
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inheritance, or has spoiled or used up any property belonging to it. All 
these, in like manner, follow on the proceedings between more co-heirs than 


two. (J. 4, 17, 4) 


B. In Respect oF THE INVESTITIVE Facts. 

I. Peculiar to testt.mentum, codicil. 

1. Action for production of will, codicils, ete. <Actioad exhibendum. 

. 1° The plaintiffs are all‘to whom in any way anything is left by will (D. 43, 5, 8, 
10), and the defendants any person having the custody of the document (D. 43, 5, 3, 
2); as, ¢.g., the priest of the church (aedituus) in which the will is deposited, or the 
notary that drew it up. (D. 43, 5, 3, 3.) 

2°. The damages for non-production are determined by the value of the inheritance, 
or of the portion in which the plaintiff is interested. (D. 43, 5, 3, 12.) 

3°. The interdict may be clatned by a man’s heirs and other successors. (D. 43, 5, 
8, 17.) 

4°. It is not extinguished by prescription for one year, like other Pretorian 
remedies. (D. 43, 5, 3, 16.) 

2. Action to set aside a will. Querela inofficiosi testamenti. 

There does not appear to have been any special action under the above name; but 
the person deprived of his legitima portio sued for the inheritance by the usual action, 
claiming as heir against those designated in the will. 

1°. The plaintiff is the peraon deprived of his legitim, and the defendant the heir, 
whether direct or fideicommissarius, named in the will. (C. 3, 28, 1.) 

A futher could not, however, sue on behalf of his sun against his wishes, for the 
dishonour, if any, waa a personal affront to the son himself. (D. 5, 2, & pr.) The son 
could bring the action in his own name without his father’s consent (D. 5, 2, 22, pr.), 
although, if he succeeded, the sole benefit accrued to his father. 

If the legatees suspect collusion between the heirs appointed and the plaintiff, they 
may come in and defend the will. (D. 5, 2, 29, pr.) 

If the title of the plaintiff is only Pretorian, he must first obtain the bonorum 
possessio, and then sue the written heirs who remain in possession until the will is 
upset. (C. 3, 28, 2.) 

If the plaintiff succeeds, and the heir appeals, the plaintiff, if a pupilus and poor, 
is entitled to maintenance until the case is finally decided. (D. 5, 2, 27, 3.) 

2°. The heir of the plaintiff is entitled to go on if the plaintiff went so far as td get 
recognition as bonorum possessor ( post agnitam bonorum posscssionem). (D. 5, 2, 6, 2.) 
Even giving notice of action was sufficient to perpetuate the right to the heir. (D. 5, 
2,7; C. 3, 28, 5.) 

3°. The prescription was at first two years, and afterwards extended to five. (D. 5, 
2, 8,17; D. 5, 2,9.) The time runs not from the death of the testator, but from the 
date of the adiiio hereditatis, (C. 8, 28, 36, 2.) 


II. Actions by Heres. 

I. Petitio Hereditatia. 

1. The question tried is the right of inheritance, and hence every one that sets up 
a claim of his own may be made defendant. If a debtor to the inheritance refuses 
payment on the ground that he is heir, he may be made a defendant ; but if he only 
denied the title of the plaintiff without setting up a title of his own, the petitio 
hereditatia could not be brought. (D. 5, 3, 42.) 

If a person possessed the inheritance, as a singular, not as a universal, successor, 
the petitio did not hie, but by an equitable extension of the principle of the action 
(wtilts petitio) the same remedy was allowed. Thus a husband might accept an 
inheritanoe from his wife as a dowry (D. 5, 8, 13, 10), or one might buy an inheritance 
from the Fiscus. (D. 5, 8, 13, 9.) 
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In all other cases, when a person does not set up a hostile title, the person claiming 
as heir must resort to the usual actions available for an owner. (C. 3, 31, 7.) 

2. Every person who was called heres as contrasted with bonorum poxsessor might 
be plaintiff in this action. (D. 5, 3,1.) The defendants are any persons having any 
of the goods belonging to the inheritance, which they claim in the capacity either of 
heirs or of possessors (pro herede, pro possessore). (D. 5, 3,9.) Under the latter 
designation are included a thief or robber (D. 5, 3, 13, pr.), a person selling things 
or collecting debts belonging to the inheritance (D. 5, 3,16, 1), or one that has taken 
the crops of the estate. (D. 5, 3, 13, 7.) : 

3. As a general rule, pending this action, no other action could be brought that 
raised a3 an issue the right of inheritance. (D. 5, 3, 5, 2.) 

Justinian explains the reason of this rule. Questions of inheritance were origin- 
ally tried before the venerable centumviral court, whereas the ordinary actions went 
before a simple judex. In order to maintain the authority of that tribunal, the rule 
was adopted ; but its inconvenience gave rise to var@us attempts to soften its opera- 
tion, thus leading to uncertainty in the law. Hence Justinian enacted that the 
creditors of the deceased might sue either the possessor or the petitioner. If their 
claim is for things deposited, lent, pledged, or the like, their remedy ia not to be sus- 
pended. If it is for money lent or any action in personam, either the poxavasor or 
petitioner may be sued. After the conclusion of the suit, if the petitioner ix succenss- 
ful, he will not get the property without paying all debts discharged by the possestor ; 
and similarly if the possessor is successful, the judge will order him to. pay the 
petitioner. If the petitioner neglects this opportunity, he can afterwards sue the pos- 
sexsor, either by the actio negotiorum gestorum or by a condiclio ec lege. (C.3, 31, 12, 1.) 
Legatees may sue the heir or the possessor, giving security to return pecuniary legacies 
with interest at 3 per cent. (ex quarta centesitmue parte), or land with the produce, 
or houses with their rents. Failing to give such security, they must wait the end of 
the suit. (C. 3, 31, 12, pr.) In the case of bequests of freedom, a year is to elapse 
from the death of the testator. If during that time the case is ended, the fate of 
the bequests will thereby be determined. After that time the direct bequests shall 
at once take effect, and so also those given on trust, provided the wall is not found to 
be spurious ( falsum). 

4. The object of the suit is to enable the petitioner to enter as heir. The effect 
is fully to establish him in that position. But a question arises as to the produce of 
the inheritance ( fructus) from the time of the death to the end of the petition, (D.5, 
3, 18, 2; D. 5, 3, 20, 3.) 

Upon this important subject a distinction was drawn by a Senatua Consultum passed 
in the reign of Hadrian, between a ona side and a mala Jide possessor. (VD. 5, 3, 
20, 6.) This enactment, although in terms applicable only when the State was heir, 
was held to applv to every case, even when private individuals were heirs, (D. 5, 3, 
20,9.) According to the terms of the enactment, it is in favour of those persons 
that believe themselves to be | cirs, or bonorum pusscssores, or otherwise entitled to the 
inheritance. (D. 5, 3, 20, 13.) 

(1.) A mala fide possessor is one that has no title, and knows it. (D. 5, 3, 25, 3.) 
As the question is thus one of knowledge or belief, a person is none the less a bona fide 
possessor because his mistake arises from an error in law, and not of onein fact. (D. &, 
3, 25, 6.) The bona fide possessor is bound to restore only what is in his possession at 
the beginning of the suit, or is acquired subsequently. (D. 5, 3, 41, pr. ; 1. 5, 3, 18, 1.) 
The mala fide possessor must restore everything in the inheritance, except in co far as 
it was lost without bis negligencé or fraud. (D. 5, 3, 25, 2; D. 26, 7, 61.) 

(2.) A bona fide possessor is not bound to pay interest on money that he received or 
ought to have received (D. 5, 3, 20,15), but a mala fide possessor is, and also on 
account of the crops or other produce he has gathered. (D. 5, 3, 51, 1.) 

(3.) The bona fide possessor must restore the price of things sold only in so far as 
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he has not spent the money. (D. 5, 3, 28, pr.; D. 5, 3, 25, 11.) But the mala fide 
possessor must restore the whole. 

The bora fide possessor may deduct the amounts he has paid for debts (C. 3, 31, 5) ; 
also what is due to himself. (D. 5, 3, 31, 1.) And so for funeral expenses, etc. 
(D. 5, 8, 50, 1.) But for beneficial expenditure (D. 5, 3, 36, 5), every possessor, 
even if he is mala fide, may claim compensation. (D. 5, 3, 37; D. 5, 3, 38, 
pr.) It would appear that a bona fide possessor could claim also for frescoes and 
purely ornamental expenditure ; but not a mala fide possessor, although he could 
carry his improvements away. (D. 5, 3, 39, 1.) 

5. This action was not removed by the prescriptio longi temporis. (C. 3, 31, 7.) 

II. Petitio partis Hereditatis. 

The remedy (No. I.) was confined to a case where a person claimed as sole heir. 
This is the action when one claims only a share of the inheritance. (D. 5, 4, 1, pr.) 
It does not give partition, but gnly an undivided share. (D. 5, 4, 8.) - 

III. Carbonian Edict— De Carboniano Edicto. 

Special provision was made when the alleged heir was under the age of puberty by 
Cn. Papirius-Carbo, who introduced a provision into the edict about 100 B.c. The 
terms of it are as follow :—Si cui controversia fiet an inter liberos sit et impubes, sit ; 
causa cognita perinde possessio datur, ac si nulla de ea re controversia esset, ct judicuum 
in tempus pubertatis causa coynita differtur. (D. 37, 10,1, pr.) 

The object was to vive the child a maintenance. (D. 5, 2, 20.) 

The‘edict applies only when there is a dispute regarding a father’s inheritance, and 
also whether a child under puberty was under the potcstas of the deceased. (D. 37, 10, 
6,3; D.u7, 10,7, 2.) It docs not apply where it is quite certain either that the 
vhild is heir or cannot be heir. (D. 37, 10, 11.) 

All questions relating to legacies and trusts are also, according to a rescript of 
Antoninus Pins, postponed till the child reaches puberty. (D. 37, 10, 3, 1.) 

Causa cognita.—The object of this inquiry was twofold : (1) to give the child clear 
possession, and (2) to determine whether the trial should be put off till the child 
reached puberty, or should be ordered at once. If it was quite clear that the child had 
no claim, the Preetor refused him possession. (D. 37, 10, 3, 4.) But if the matter was 
doubtful, he gave him the benctit of the doubt. It might, however, be expedient in 
the interest of the child that the question of its status should be determined at once ; 
for witnesses might die or be corrupted, and evidence, now forthcoming, might be lust 
(LD. 37, 10, 3, 5), and then the Prietor exercised his discretion by appointing an agent 
to represent the child, and ordering the trial to proceed. 

The child must find security ; if he does not, the adversary is put in possession, un- 
less the adversary ig in the same plight, in which case a curator was to be appointed 
for the administration of the property. (1). 37, 10, 5, 2.) In any case the child is 
allowed a& maintenance, if it is poor, when the trial is deferred until it reaches puberty. 
(LD. 37, 10, 6, 5.) 

In the suit that follows, the child on giving security cecupies the advantageous 
position of defendant. (D. 37, 10, 6, 6.) 


IV.—Tne BonoruM POSSESSIO. 


The bonorum possessor could recover the property of which the inheritance con- 
sisted by the interdict Quorum Bonorum; and he could sue the debtors of the de- 
ceased, or be sued by them by utiles actioncs, in whith it was feigned that the Lonorum 
possessor was heres. (Ulp. Frag. 28, 12; G. 3, 81.) 

The Possessio Bonorum was obtained either on suinmary application (de plano), or on 
hearing (causa cognita). Theophilus says (J. 3, 9, 12) tha tthe position of a bonorum 
possessor could in carly times be obtained only by special petition :—* De miht Aane 
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bonorum possessionem.”—“ Give me this bonorum possessio."” But in the time of Jas- 
tinian this was unnecessary, and any act signifyiny an intention tu be bonorum possessor 
was enough, e 

If the person who had made an agnitio had only a Pretorian title, his remedy was 
the Interdict Quorum Bonorum. This interdict was available only to recover a univer. 
sitas, not individual things. It was a means of aoquiring possession. (D. 43, 2, 1, 1.) 
The evidence it required was such as to make out a good titfe as bonorum possessor. 
(C, 8, 2, 1.) ‘ 

It could be brought only against the possessor of corporeal property. (D. 43, 2, 2.) 

V. When an inheritance has been restored according to the Senatus Consultum 
Tertullianum, but not otherwise, the heir in trust (Fidcicommissarius) may use the 
petitio hereditatis just like any other action available to an heir. (D. 5, 6, 1.) 

The heir appointed is compelled to surrender the inheritance. 

The jurisdiction over trusts was in Rome assignel to a Pretor Fideicommissarvus, 
to whom application must be made, and not by ordinary action (per formulam.) In the 
provinces the jurisdiction belonged to the President (racecs Provinciae), (Ulp. 
Frag. 25, 13.) 


LEGACY. 


ORDER OF TOPICS. 


THE history of the Roman Law of Legacy is divided into 
three periods. The first extends down to the close of the 
Republic, and may be summed up in the word Legatum, This 
period 18 characterised by strictness of form and narrowness of 
ifterpretation. The second period dates from Augustus, and 
closes with Justinian. It is characterised by the formation of 
a new body of law, having for its object to mitigate the strict- 
ness and technicality of the older law. This was done by 
means of jidetconmissa, as in the case of hereditas, The third 
period was established by Justinian, and is marked by the 
fusion of Fidetcommissam and Leqatum, thus restoring the unity 
of the law as it existed during the Republic, but enlarged and 
improved by the superior elements of the Fedeicommissum. 


First Perrop.—THE Law oF BEQUEST DURING THE 
REPUBLIC (Legatum). 


The Law of Bequest, founded on the text of the XII Tables, 
was built up on a single principle—namely, the intention of the 
testator. The rights of the legatec, the mode of acquiring the 
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legacy, and all the incidents connected with it, have no other 
origin than the will of the testator. The law of bequest is 
therefore simply the interpretation of legacies. But this perfect 
dependence of legacies on the wishes of testators was limited by 
two things, one permanent, the other local and temporary. In 
the first place, not in Rome only, but everywhere, the will of 
a testator must be circumscribed by the general laws of the 
country. A person cannot bequeath as property what the State 
refuses to recognise as property ; nor to a person incapable by 
law of receiving legacies. According also to the political views 
current, the policy of the law, as it is called, imposes certain 
limits to the right of testation. These causes are always in 
operation, although the results are not everywhere the same. 
But in Rome the power of testation was for centuries restrained 
by a spirit of legal formality like that which we have found 
elsewhere to characterise the Roman law. The narrowness of 
interpretation that made the Roman jurists affirm vines to be 
one thing and trees another, so that a man that claimed a vine 
could not be said to claim a tree, was not confined to the legis 
actiones. It was the universal tendency of the Roman law, in 
its earlier stages, to prefer the form to the spirit ; and although 
there appears to have been nothing in the XIT Tables to narrow 
the forms of bequest, vet it came to be recognised that nothing 
could be a legacy unless made in one or other of certain pre- 
cise, set forms. The testator’s intention was the source of the 
legacy, but it had no effect unless made in the ways prescribed 
by custom and the jurists. We may consider the subject under 
the following heads :— 


1, The Forms of Legacy. 

2. The Interest taken by the Legatee. 

3. The Restraints on each kind of Legacy arising from its Form. 
4. livestitive Facta. 

§. Conjoint Legacies. 


I, The Forms of Legacy. 


Of legacies there are four kinds; for we may leave a legacy either per 
vindicationem, per daninationem, sinendt modo, or per pracceplionem. (G. 2, 


192.) 
l. Per vindtcationem. 


A legacy fer vindicationem (by giving a claim to the thing) we leave in 
this way :—“ To Lucius Titius,” for instance, “1 give and leave as a legacy 
the slave Stichus.” Even if one of the two words is set down, as “I give 
the slave Stichus,” it is a legacy per vindicationem. Indeed, if it is in 
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other words the legacy is left, as “Let him take,” or “Let him have for 
himself,” or “Let him pick,” it is equally a legacy per windicationem. 
(G. 2, 193.) . 


2. Per damnationem. 


A legacy per damnationem (by condemning the heir ® pay) we leave in 
this way :—‘ Let my heir be condemned (damnas) to give Stichus my slave 
to Lucius Titius.” Even if the entry is, “ Let him give,” it isa legacy per 
damnationem. (G. 2, 201.) 


“ Damnas,” is not altogether an equivalent for any English word. Some writers 
think that a damnatus could be proceeded against by in manus injectio without the 
necessity of a preliminary action. 


3. Stnendi modo. 


A legacy sinendt modo (by allowing the lezatee to take) we leave thus :-— 
“Let my heir be condemned to allow Lucius Titius to take and have for 
himself the slave in “al (G, 2, 209.) 


4. Per pracceptionem. 
e 


A legacy per praceeptionem (by allowing the legatce to pick out first) we 
leave in this way :—‘t Let Lucius Titius pick out first the slave Stichus.” 
(G. 2, 216.) 


II. The Rights of the Legatee. 
1. The legatee has a right in rem to the thing bequeathed if 
the legacy is in the first form. 


The legacy per vindication’m is so called because after the inheritance is 
entered on the thing at once becomes the property of the lezatee ex zure 
Quirttium, If, then, the Iegatee has to claim it from the heir, or from any 
one else that is in possession of it, he ought to do so by a 7endicatio, to 
alge (that is) in the statement of claim that the thing is his ex jure 
Quiritium. (G. 2, 194.) 

But on that point men learned in the law differ. Sabinus and Cassius 
and the rest of our teachers think that what is so left become: at once 
after the inheritance is entered on the property of the legatee, even 
though he does not know it has been left him; but that after he once 
knows, and rejects it, then it is all the same as if it had never been 
left him. Nerva, on the other hand, and Proculus, and the rest of the 
authorities of that school, think the thing becomes the legatce’s only if he 
is willing it should belong to him. In our day, under a constitution of the 
late Emperor Pius Antoninus, this view of Proculus rather is the law in use 
among us. For when a Latin was left asa legacy fer vindicationem to a 
colony, that constitution says, “‘ Let the decurtones (local senators) weigh well 
whether they wish him to belong to them, just as if he had been left asa 
legacy to one man.” (G. 2, 195.) 

The question is raised to whom a legacy left conditionally per vindica- 
tionem belongs while the condition is in suspense. Our teachers think to 
the heir, after the example of a slave left conditionally free (statusiber), of a 
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slave (that is) ordered by will to be free under some condition ; for he, it is 
agreed, is meanwhile the property of the heir. The authorities of the 
opposing school, however, think that meanwhile the thing is no one’s ; and 
this, they say, is still more the case with a legacy left simply and uncon- 
ditionally before the legatee accepts the legacy. (G. 2, 200.) 


2, When the legacy is per damnationem. 


A thing so left, after ‘the inheritance is entered on, although it is left 
simply, is not like a thing per wvindicationem forthwith acquired for the 
legatee, but none the less is the heir’s. The legatee ought, therefore, to bring 
an action in personam, that is, to put forth a statement of claim that the heir 
ought to give it him. Thereupon the heir, if itis a ves mancipt, ought to 
give it by mancipatio or tn jure cessio, and to deliver up possession ; if it is a 
res nec mancipt, it is enough to deliver it. If, indeed, he only delivers a res 
manctpt, and docs not convey it by mancipatio, then by usucafio it at length 
becomes the legatee’s in full right. Now wsucapio is limited, as we have 
said above, to a year in the case of moveables, to two years in the case of 
things attached to the soil. (G. 2, 204.) 


3. When a legacy is sinendi modo. 


Asa legacy left er damnationem does not at once, after the inheritance 
is entered on, become the legatee’s, but remains the heir’s, until the heir, by 
delivery or mancipatio or in jure cessto, makes it the legatee’s, such is the 
law in the case of a legacy left s¢zendi modo also. The action on account 
of a legacy of this kind is therefore against a person (¢” fersonanz), and is 
for “whatever the heir under the will ought to give or do.” ‘There are 
some, however, that think the heir is not bound under a legacy of this 
sort to convey the thing, or to give it up by 27 jure cessio, or to deliver it; 
but that it is cnough if he suffers the legatce to take it, because the testator 
gave him no further orders than to allow, that is, to sufter, the legatee to 
have the thing for himself. (G. 2, 213-214.) 

4. In legacy per praeceptionem. 

Our teachers think that a legacy cannot be left in that way to anyone 
that is not in some part of the will appointed heir. ‘To pick out beforehand 
(praccipcre’ is to be foremost to take. This can take place only in the case 
of a man that is appointed heir of some part, because he over and above 
his share of the inheritance is to have the foremost legacy. If, therefore, a 
legacy is so left to an outsider, it is void : so much so, as Sabinus held, that 
not even under the Senafus Consultum Neronianum can it come to be valid. 
“That Senatus Consulfum,’ he says, “confirms those only that through 
some verbal defect are of no force by the jus cizzle; not those that, because 
of the status (fersona) of the legatee, are not due.” Julian, following 
Sextus, however, held that even in this case the legacy is confirmed under 
the Senatus Consiuitum, because the reason why the legacy is void by the 
jus ctvtle is in this case also verbal. This, they say, is plain from the fact 
that the same person may have a legacy rightly left him in other words, as 
per vindicationem, per damnationem, sinenat modo, whereas, from a defect 
in the person’s status the legacy is of no efiect, when a legacy is left a man 
that can in no way have it left him—an alien, for instance, with whom there 
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is no testament? factio. In this case plainly there is no room for the 
Senatus Consultum. Our teachers, again, think that a legacy so left the 
legatee can obtain in no other way than by an actio Samiliae erciscundae— 
the action, that is, for dividing the inheritance usually received among heirs. 
It falls, indeed, within the judge’s duty to adjudge a legacy left per praccep- 
teonem. (G. 2, 217-219.) e 

The Senatus Consultum Neronianum (reign of Nero) provided that a legacy left in 
unfit words should take effect just as if it had been left’in the best way known to the 
law. The best way was considered to be perdamnationem. (Ulp. Frag. 24, 11.) 

A praelegatum, or legacy per pracceptionem, could exist only if there was more 
than one heir ; it was an advantage given to one heir over the rest in addition to his 
share of the inheritance. When there were several heirs, one of them might be both 
an heir, and, as regards his co-heirs, also legatee. 


. e « . e 
III. Restriction as to the object of the bequest. 
1. In legacies per vindicationem. 


Those things alone can rightly be left per windicationem that are the 
testator’s own ex jure Quiritrum. In the case, however, of things essentially 
such that they can be weighed, numbered, or measured, it is held to be 
enough if they are the testator’s ex jure Quiritium at the time of his death 
—wine, for instance, oil, corn, coined money. But all other things ought to 
be the testator’s ex gure Quiritium at both times—that is, both when he made 
the will and when he died—since otherwise the legacy is void. (G. 2, 196.) 

Undoubtedly this is so by the gus cvzé’. But afterwards, at the instance 
of Nero Cesar, a Senatus Consul(tum was passed providing that if cach 
testator by the form “I give and leave as legacy,” left what was never 
his, the legacy should be valid, just as if it had been left in the best form 
known to the law. Now, the best form of legacy known to the law ts that 
per damnationym. Wy this kind even what belongs to another can be left, 
as will appear lower down. (G. 2, 197 } 

But if a man leaves a thing of his own by the form, “IT give and Icave as 
a legacy.” and then after making the will alicnates it, most think not 
Only that the legacy is void by the yas étude, but that it is not conlimed 
under the Seaatus Consudtum. The reason this is said is, because even ita 
man leaves a thing of his own fer demmaudionem, and afterwards alienates it, 
most think that although at strict law the legacy is due, yet the legatee, iffhe 
demands it, can be repelied by the excepto deli malt, as demanding it con- 
trary to the wishes of the deceased. (G, 2, 198.) 


2: In legacy per damnationem. 


By this kind of legacy even what is another’s can be left, so that the heir 
must buy it up and supply it, or give its value. (G. 2, 202.) 

A thing, too, that in the nature of things is not in being, if only it is to 
come into being, can be left fer daminationem , the fruits, for instance, that 
are to grow on such and such a farm, or the offspring such and such a 
female slave is to have. (G? 2, 203.) 

3. Legacy sinendt modo. 


This kind of legacy goes further than that per vindicationem, not so far 
as that per damnatienem. In this way the testator can leave as a valid 
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legacy not only what is his own, but also what is his heir’s, Per vindica- 
tionem, on the other hand, he can leave only what is his own. Per damna- 
tionem, wha belongs to any outsider. (G. 2, 210.) 

If at the time of the testator’s death the thing is the testator’s own, or 
his heir’s, the legacy is manifestly valid, although at the time of making the 
will it belonged to ngither. (G. 2, 21 I.) 

But if it is after the testator’s death that the thing first comes to be the 
heir’s, it is questioned wheher the legacy is valid. Most think that it is not. 
What then? Even although a man leaves as a legacy what was never his, 
and what never afterwards came to be his hcir’s, then under the Senatus 
Consultuim Neronianum it seems to be all the same as if the legacy had been 
left per damnationem. (G. 2, 212.) 


4, Legacy per praecepttonem. 


From this we understand that, in the opinion of our teachers, nothing can 
be Icft as a legacy per pracceplionem unless it is the testator’s ; for nothing 
but what belongs to the inheritance can be brought into this action ( famliae 
erciscundac). 1f, therefore, the testator leaves a thing not his own in that 
way, by the jus cevile indeed the legacy will be void, but under the Sezartus 
Consultuer it will be confirmed. In one case, however, they (z.e., the 
Sabinians) own that even what is another’s can be left per pracceplionem 
—when, namely, a man leaves a thing as a legacy that he has given by 
mancipatio to a creditor fiductae causa. In this case they hold that the 
judex, in the discharge of his duty, can compel the co-heirs to pay the 
money and release the thing, that so the legatee may pick it out before- 
hand. But the authorities of the opposing school think that even to an out- 
sider a legacy can be left fer praccepttonem, just as much as if the entry in 
the will were, ‘‘ Let Titius pick out my slave Stichus,” and that the addition 
of the syllable rae (beforehand) is mere surplusage. It would seem, then, 
that it is per eiudicationem that the thing is left ; an opinion that is said to be 
confirmed by a constitution of the late Emperor Hadrian. According to 
this opinion, then, if the thing was the deceased’s ex jure Qu:ritium, the 
legatee can claim it by a vndycatio, whether he is one of the heirs or an 
outsider. If, again, the testator owned it only z# donzs, it will be a valid 
lezacy to an outsider under the Senafus Consultum, and to an heir it will be 
supplied by the judex in discharge of his duty in the proceeding /umiliae 
erctscundae. 1f, however, the testator had no right to it, both to an heir and 
to an outsider it will be a valid legacy under the Senatus Consultum. (G. 2, 
220-222.) 


IV. DivestrttvE Fact. 


A legatee likewise frees the heir in the same way (¢.c. by mancifatio) from 
a legacy left fer damnationem. There is, however, this difference: Where 
the debtor declares that on such and such a ground he is condemned to do 
so and so for the other, there the heir declares that under the will he is 
condemned to give so and so. The only legacy of which he can be freed 
in this way is a legacy of things essentially such that they can be weighed or 
numbered, and even then only if it is determinate ; but some hold that this 
applies also to what essentially can be measured. (G., 3, 175.) 
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A thing left per vindicationem, being the property of the legatee, could, of course, 
be released only by executing a conveyance to the heir as to any other person. 
Gaius says nothing as to the mode of release in the third and fpurth kinds of 


legacy. 


V. Joint Legacy. 
1. Legacy per vindicationem. : 


It is agreed that if to two or more persons the same thing is left as a 
legacy fer vindicationem, whether jointly or severally, and all come to the 
legacy, then to each singly his own share belongs; and if anyone fails to, 
his share accrues to his co-legatee. Jointly a legacy is left thus,—"‘ To 
Lucius Titius and Seius I give and leave the slave Stichus ;” severally thus, 
—“ To Lucius Titius I give and leave the slave Stichus ; to Seius I give and 
leave the same slave.” (G. 2, 199.) 


2. Legacy per damnationem. 


There is also this point of difference in the case of a lecacy fer windtca- 
tionem. If the same thing is left as a legacy to two or more persons fer 
dannationem, if it is left jointly, then clearly his own share is due to cach as 
in a legacy per vindicationem ; but if severally, the entire thinggis due to 
each, and so of course the heir must supply one with the thing and the other 
with its value. In the case of joint legatees also, the share of anyone that 
fails does not belong to his co-legatee, but remains in the inheritance. (G. 
2, 205.) 

As to what we have said, that the share of anyone that fails in the case 
of a legacy fer damnationem is kept in the inheritance, in the case of alegacy 
per vindicationem accrues to the co-legatee, we must note that this was so 
by the jus c/zzle before the /ex Papia. But after that statute the share of 
one that fails becomes an escheat, and belongs to those in the will that have 
children. Although, too, in laying claims to escheats, the heirs that have 
children come first, and next if the heirs have not children, the legatees that 
have them ; yet that very /ex Papia points out that a joint-legatce, if he has 
children, is to be preferred to the heirs, although they are found to have 
children. Most have held that, so far as relates to this branch of the law 
settled by the /ex Pafia for joint legatees, it makes no difference whether 
the legacy is left per vindicationem or per damnationem, (G.2, 209-208.) 


3. Legacy stnendt modo. 


A greater difference of opinion that occurs in regard to this legacy is this. 
If the same thing is left to two or more severally, some think it is due 
entire to each, as in a legacy fer damnationem,; some hol:l that the man 
that first takes possession is to be preferred. The reason these latter 
give is this, that in a legacy of that kind the heir is condemned to suffer the 
legatee to have the thing ; it follows, therefore, that if he suffers the former 
one to have it, and he takes it, the heir need care nothing for him that after- 
wards demands the legacy, because he neither has the thing so as to suffer 
it to be taken by the latter claimant, nor has he done anything in bad faith 
to keep him from having it. (G. 2, 215.) 


4, Legacy pergraeceptronem. 
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Whether, however, they are heirs according to our teachers’ opinion, or 
even if they are outsiders according to the opinion of the other school, if two 
or more pessons have the same thing left them jointly or severally, each 
ought to have his share. (G. 2, 223.) 


SECOND PERIop‘—THE LAW oF BEQUEST DURING THE EMPIRE 
A FTDEICOMMISSUM). 


By means of jfideicommissa the formal modes of legacy were 
supplemented in Jike manner as in the case of the testamentum. 

I. In respect of the rights of the legatee. 

1. As to the effect of undue delay (mora) in paying the 
legacy by the heir. 


On trusts, interest and the fruits are due if only payment is delayed by 
the debtor under the trust. But on legacies no interest is due; and this is 
pointed out in a rescript of the late Emperor Hadrian. I know, however, 
that Julian held that in the case of a legacy left szzenat modo the rule of law 
was the same as in the case of a trust ; and this opinion, I see, prevails in 
our time. (G. 2, 280.) 


In the time of Paul, legacies in this respect were put on the same fvuoting as trusts 
(mora fieri vidctur cum postulanti non datur). (Paul, Sent. 3, 8, 4.) 


Again, what a man pays by mistake in excess of what is due under a 
trust he can demand back. But in the case of a legacy fer damnationem, 
what on some false ground is paid in excess of what is due cannot be 
demanded back. The rule of law is the same with regard to the entire sum 
which, though not due, has been paid by mistake either in this case or in 
that. (G. 2, 283.) 


II. In respect of Investitive Facts. 
1, Form. 


(1.) Again, legacies written in Greek do not take effect: trusts do. 
(G. 2, 281.) 

(2.) A legacy before the appointment of an heir is void; because, of 
course, wills owe all their force to the appointment of the heir, and therefore 
his appointment is as it were the source and foundation of the whole will. 
On the like principle no grant of freedom could be made before appointing 
an heir. Our teachers hold that not even a /¢for can be appointed in that 
place ; but Labeo and Proculus think he can, because none of the inherit- 
ance is spent by the appointment of a ¢u/or. (G. 2, 229-231.) 

There is a great difference between legacies left by a trust and those that 
are left directly at law. For instance, a legacy can be left by a trust even 
before appointing an heir ; but a legacy left at the beginning o1 a will is in 
any other case void. (G. 2, 268-269.) 

(3.) Again, a man that has made no will can on his deathbed leave any- 
one a thing by trust through him to whom his goods belong; but in no 
such way can he leave a legacy. (G. 2, 270.) 


TRANSITION PERIOD—TRUSTS. 


Again, a legacy left by codicili: takes effect only if these are confirmed by 
the testator ; if, that is, the testator in his will provides that all he shall have 
written in codicil/i is to be valid. But a trust can be left by codtctl/s even 
although they are not confirmed. (G. 2, 270 A.) 

Again, through a legatee a legacy cannot be left, but a trust can. Nay, 
even through a man to whom we leave something by @ trust, we can ayain 
leave something to some one else by a trust. (G. 2, 271.) 

Again, to another man’s slave no yrant of freedom can be made directly, 
but through a trust it can. (G. 2, 272.) 


2. Modality. 


A legacy after the heir’s death is void—a legacy, that is, left in this way, 
“When my heir shall be dead I give and lewe,” or “let him give.” Buta 
legacy is good if left thus, * When my heir shall die,” because it is left not 
after the death of the heir, but at the last moment of his life. A legacy can- 
not again be left thus :—* ‘The day before my heir shall die.” There seems 
no reason of any worth for this, but its the received view. (i. 2, 232) 

The same we must understand to be said of grants of freedom. (G. 
25233.) 

But whether a /¢for after the death of the heir can be named, widl perhaps 
be found by inquiries to be the same question that is discussed with regard 
to the /z/er that is named before the appomtment of the heir. (G. 2, 234.) 


3. Restraints on investitive facts. 
(1.) As to the object of bequest. 


A man can leave single things by a trust ; a farm, for instance, a slave, a 
garment, silver, comed money. He can ask either the heir im person to yive 
it up to some one ; or a legatee, although through a legatee a legacy cannot 
be left. (J. 2, 24, pr.; G. 2, 260.) 

Again. not only what is the testator’s own can be left by a trust, but also 
what belongs to the heir, or lepatee, or him that takes by trust, of anyone 
else. The legatee, therefore, and the man that takes bya trust, can be asked 
to give up to another not only what is Icft him, but also anything else, 
whether his own or another’s. ‘Thus only must be attended to— no me must 
be asked to give up to another more than he himself took under the will; for 
all in excess of the legacy is void. But when what is another's ts left by a 
trust, he that is asked musi of necessity either buy it up and supply it, or pay 
its value. This is the rule of iaw alsoif what is another's is left Jerr dummna- 
tionem. [There are some, however, that think that if the owner will not sell 
what is left by a trust, then the trust is extinguished ; but that the case ofa 
legacy fer damnationem is different.) (J. 2, 24,15 G. 2, 261-262.) 


(2.) As to the persons capable of being legatees. (See also 
pp. 798, 824.) 
A legacy to a strange posthumous child is void. (G. 2, 241.) 


All the rest we have said above properly belongs to legacies; although 
some hold, not with@ut good reason, that an heir cannot be appointed by 
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way of penalty. Indeed, it will make no difference whether an heir is 
ordered to give a legacy if he does anything or does not do it, or whether a 
co-heir is added to him. By adding a co-heir, just as much as by giving a 
legacy, you force him to do something contrary to what he means to do. 


(G. 2, 243.) 


3. As to Cauda. 


A legacy left by way‘of a penalty is void. <A legacy is left by way ofa 
penalty when it is left to coerce the heir, to make him do or not do something. 
For instance, a legacy running thus :—“ If my heir bestows his daughter in 
inarriage on Titius, let him give ten thousand sestertzz to Seius ;” or thus, 
“If you do not bestow your daughter in marriage on Titius, then give Titius 
ten thousand sestertiz.” If, further, the testator orders the heir, if (say) 
within two years he has not Be up a monument to him, to give ten thousand 
sesterti? to Titius, that is a legacy by way of a penalty. In short, starting 
from its very definition, we can frame many like forms or cases. (G. 2, 235.) 

Not even a grant of freedom can be made by way of a penalty ; although 
this has been questioned. (G. 2, 236.) 

About a /u/ory we cannot raise any question, because an heir cannot be 
forced by the appointment of a /ufor to do anything or not todo it. <A éuéor, 
therefore, is not appointed by way of a penalty. But if a /ufor were so 
appointed, the appointment would seem to be conditional rather than by way 
of a penalty. (G. 2, 237.) 

Again, there is now no doubt that neither by a trust can anything be left 
by way of a penalty. (G. 2, 288.) 


o. Divestitive Facts. 

There appears to have been a formal release of heir by 
legatee, but in trusts the person burdened could be released 
by any informal signification of the intention of the person 
benefited. This consent could not, however, have effect until 
the interest had vested (dies cedit). 


D. Remedies. 
1. Form and Place of Suit. 


Besides, legacies we demand by a formula; but trusts we enforce at 
Rome before a consul or before the Prator, whose chief duty is to administer 
the law of trusts; in the provinces before the president ot the provinces. 
(G, 2, 278.) 

Again, the law of trusts is administered at all times in the city; but of 
legacies, only when all law business is going on. (G. 2, 279.) 


As to law terms, see pp. 51-53. 
2. Damages. 


Again, if an heir denies a legacy left fer damnationem, the action against 
him is for twice the amount. But on account of a trust, the claim we enforce 
is always for the sum simply. (G. 2, 282.) 
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THIRD Epocu.—THE LAw OF LEGACY AS SETTLED By JUSTINIAN, 
(Fusion of Legatum and Fideicommissum.) 
e 


After this let us see about legacies. This part of the law seems outside 
the matter before us ; for we are speaking of the forms of the law by which 
we acquire things fer uxtversittatem. But since we hgve once spoken of 
wills, and of heirs that are appointed by will, this matter of law may be 
handled in the next place not without reasan. (J. @, 20, pr.) 

A legacy, then, is some gift left by the deceased. (J. 2, 20,1.) Of old 
there were four kinds of legacies---fer iadicationem, per dammnationem, 
sinendt modo, and per pracnecfplionem. Certain determinate words were 
assigned to legacies of each kind, by which the several kinds of legacies were 
pointed out. but under the constitution, of the late afmperors, verbal 
formalities of this sort were entirely taken a@ay. And a constitution of 
ours, that we made after much study, in our desire that the wishes of the 
deceased should take most effect, and favouring as we do not their wards 
but their wishes, has ananged that all legacies are to have one nature, 
and that whatever the words in which anything is left, the legatees may 
lawfully follow it up net only by personal actions, but by actions in rem 
and by the action peculiar to mortgaves (Avfothecarta. The well-weighed 
limits of this constitution it is possible to gather most completely by Study ing 
its wholetenor. (J. 2, 20, 2.) 

But not even at that constitution have we held that we ought always to 
stop. Antiquity, we find, limited Icgacies strictly, but granted trusts that 
came down more from the wishes of the deceased a richer nature. We 
therefore have thought it necessary to make Iegaqes entiely equal to 
trusts, so that there should be no difierence between them. Whatis wanting 
to legacies is all to be filled up from the nature of trusts, and whatever there 
is in excess in legacies is to go to swell the nature of trusts. But that we 
may not in this first cradle of the statutes, by setting forth the two as mixed 
up, bring studious youth into any difficulty, we have thought it worth while 
in the meantime tu treat separately first of legacies and afterwards of trusts ; 
that when the nature of both branches of the law is known, those thus 
instructed may be able with more subtle cars to take them in a intermivcd 


(J- 2, 20, 3.) 
DEFINITION. 


Justinian defines a legacy as any gift from a deceased person. 
It need not be inade by testament, or even by codicilli, for any 
expression of intention to give, to take effect only after the 
donor’s death, constituted a legaey. It will be convenient to 
call legatee not only the person that receives what was in 
technical propricty a Jegatum, but alsv the person that benefits 
by a fideicommissum. This language has the authority of the 
Digest as well as convenience in its favour, (D. 32, 87.) 
Unluckily there is no generic term correlative to legatee. The 
person bound to pay a legacy was generally the heir (heres), 
not always ; for evgn legatees and debtors might be burdened 
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with legacies, For all those persons there is no single com- 
mon designation; we cannot call such persons executors or 
trustees ; and as there are many objections to coining a word, 
we must be content to describe the idea by a phrase. 

Legacy includes donatio mortis causa. (P. 915.) 

It may be necessary to repeat that the following account of 
the law of legacy (iricluding therein both legatum and _jideicom- 
missum) must be taken to speak from the time of Justinian, 
and that it includes the chief novelties introduced by his 
legislation. 


RIGHTS AND DUTIES. 


A. Rules common to all Legacies. 


(A.) Rights in rem of Legatee. 

The right of the legatee was either in rem or tn personam ; 
not, as prior to Justinian, according to the form of bequest, but 
according to the nature of the legacy. When a particular, 
determinate, specific thing was bequeathed, the legatee became 
owner of it. But when a quantity of anything was bequeathed, 
the legatee had no right to any specific things, but only that 
the heir should deliver the quantity named by the testator. In 
this case the right of the legatee was in personam against the 
heir, Ifthe testator left the legatee tweuty avre/, the legatee 
became a creditor of the heir for that amount; but if the 
bequest was of all the auret in a particular cash-box, the 
legatee became owner of the particular coins in that box. 
His right was in rem. 

When the legatee had a right in rem, it accrued to him 
Immediately that the heir entered on the inheritance, as if it 
had been directly conveyed to him by the deceased. If an 
interval occurred between the entry of the heir and the death 
of the deceased, the conveyance is rather from the hereditas 
jacens, than from the heir, to the legatee. (D. 31, 80; D. 30, 
86, 2.) 

Stichua is bequeathed to Titius. Before Titius knows that the legacy belongs to 
him, he dies, bequeathing the same Stichus by his will to Seius. The heirs of Titius 
did not repudiate the legacy. Scius is owner of Stichus. (D. 30, 81, 6.) 

Sempronius bequeaths a horse to Maevius. On the death of Sempronius, his heir, 
before learning whether Maevius would accept the legacy, delivered the horse to Gaius. 
If Maevius accepts, the delivery is void, and Gaius must restore the horse, (D. 34, 
5, 15. 

ns bequeaths Stichus to Seius. Before the heir enters, and after the death of 


Titius, Stichus stipulates with Julius for 10 aurei. After the heir enters, Stichus is 
found to be appuinted heir in the will of Maevius. Afterwards Seius accepts the 


RIGHTS OF LEGATEE. 899 


legacy of Stichus. Does Seius become entitled to the 19 aurei and aleo to the 
inheritance ? Inasmuch as the ownership of Stichus is transferred by the entry of 
the heir, it follows that Seius is entitled to command Stichus to enter on the inherit- 
ance of Maevius, and so acquire it for him. (D. 30, 86, 2.) But Seius was held not 
to have been owner of Stichus before that time, and consequently the 10 aurei do not 
belong to him, but augment the inheritance. (D. 31, 88.) 

A slave was bequeathed to Gaius from Titius as heir. “The slave stole some 
clothes from Titius prior to his entry on the inheritance., If Gaius accepts the legacy, 
he may be sued by Titius for the theft committed by the slave, hecauae nora caput 
sequitur (p. 167). At the time of the theft the slave belonged to the Aereditas jareas, 
but by the entry of Titius he was immediately transferred to Gaius with all his noxal 
liabilities. (D. 47, 2,64; D. 9, 4, 40.) 


When the legacy of a specific thipg was conditional, te, 
dependent upon the happening or not happening of a future 
and uncertain event, the ownership was not vested in the 
legatee, but meanwhile remained in the heir. 


Stichus is hequeathed to Titius if a certain ship arrives from Aria. Seine. the heir, 
sold Stichus before the ship arrived. Afterwards the ship came in, Tus sale of 
Stichus becomes void, and Titius can reclaim him as his property. ~ 


(B.) Rights in personam of legatee. Duties of persons on 
whom legacies are imposed. 

I. The object of a legacy may bea thing or some act ( factum) 
of the heir or other persgn on whom the legacy is imposed. 

The first duty of such person, then, is to deliver the thing to 
the legatec, or to do the act required of him. If the testator 
requires his heir to render any personal service, the heir must 
himself do what is required; but in other cases a sum of 
money may be given to the legatee in discharge of the duty of 
tife heir. (D. 32,11, 25.) This kind of legacy ia comparatively 
rare, and we need consider only legacies of things. 

1, When a particular thing was bequeathed, and it wis not 
the property of the testator, it was the duty of the heir, or 
other person charged with the legacy, to buy and deliver that 
particular thing. If the heir or such other person cannot buy 
the thing specifically bequeathed, he must pay its value. 
(D. 32, 30, 6; D. 32, 11,17.) 

To this rule, that a specific legacy must be specifically per- 
formed, an exception existed when the heir could not obtain it 
without paying an exorbitant price. If the heir got possession 
of the thing bequeathed, he was bound :to give it up to the 
legatee, however precious it might be in his.eyes as a family 
heirloom. (D. 30,.71, 4.) When the bequest, however, was of 
a.slave, the licir cquid retain the slave, paying the value-to the 
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legatee when the slave was a relation of his own, as his father; 
mother, or brother. (D. 30, 71, 3.) 

When the bequest is not of specified things the heir or person 
charged has. the option of giving the things or paying their 
value, (D. 34, 2, 38, ¥.) 

2. The duty of the person charged with a legacy is not to 
give a good title to‘the legatee (D. 30, 44, 8), but to deliver 
free and unburderted possession (vacua possessio). 

1°. Does this duty imply that the heir is bound to release the 
thing bequeathed if it has been mortgaged by the testator? 


If any one leaves as a legacy a thing boond to-a creditor, the heir must of 
necessity release it. In this case, too, it is held as in the case of what 
belongs to another, that the heir must of necessity release it only if the 
deceased knew it was so: bound. So the late Emperors Severus and 
Antoninus decided by a rescript. If, however, the deceased wished the 
legatee to release it, and expressly said so, the heir is not bound to release 
it. (J. 2, 20, 5.) 

The quertion turited entirely upon the intention of the testator. The presump- 
tion of law was that, if the testator knew the thing was mortgaged, he intended his 
heir to release it; but if it be shown that the testator was ignorant of the mortgage, 
it follows that he could not have intended the heir to discharge it. (D. 30, 57.) 
This presumption was held equally to exist even when the lrgatee was himself also 
the mortyagee. (1). 31, 65.) If the creditor had exercised his right of sale, the heir 

pay the price of it to the legatee, unless the contrary is proved to have been the 
iImtentiow. (0. 6, 42, 


2°. If the usufruct of the thing bequeathed did not belong to 
the testator, was the heir bound to deliver the thing with the 
usufruct? It was presumed that the testator intended s0, 
because the enjoyment of a thing could not be said to be given 
without the usufruct.- (D. 31, 66, 6; D. 31, 26.) 

3°, Servitudes (excepting usufruct, if it can correctly be 
described as a servitude) were burdens on the legatee. The 
heir was not obliged to: deliver the thing released from servi- 
tude, unless the testator expressed his intention by employing 
the clause, “Uti optimus marinusgue.” (D. 30, 69, 3.) The 
distinction assigued between these servitudes and usufruet is 
that the lattor was essential to the enjoyment of the bequest. 
(D. 31, 76, 2.) But it would have been manifestly so imcon- 
venient to require the heir to release land from ordinary 
servitudes, that no ether reason is required. This rule was 
so strictly observed, that even when the servitude was due to 
the heir, and thereby lost (as it would be if the bequest were 
conditional, and thus the heir was for a time owner of both 
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the servient and dominant land), the heir could refuse to de- 
liver the land until the legatee re-established the sewvitude. 

4°, Other real burdens (onera realia). 

The heir was bound to pay all the burdens of taxation and 
the like up to the time of delivering the lanti, but no longer. 
This included rent for State lands (rectigal), land-tax (tributum), 
ground-rent (solarium), sexwers’-rate (cloacarium), aud water-rate 
(pro aquae forma). (D. 30, 39, 5.) 

3. The heir must deliver to the legatee not merely the bare 
thing bequeathed, but whatever else is indispensable to the use 
or enjoyment of it. ® 


A testator bequeaths a farm to Titius, and the usufruct of an adjoining farm to 
Maevius. There is no access to the latter farm except through that bequeathed to 
Titius. Titius is not entitled to possession until he guarantees permission to Maevius 
to pass through his land. (D. 33, 2, 15,1.) 1f the heir surrenders the farm to Titius 
without exacting this promise, he must at his own expense buy aright of way from 
Titius and deliver it to Maevius. (D. 30, 44, 9.) ‘ 

A testator by codiedli bequeathed to the citizens of Tivoli the free use for ten 
months in the year of the Julian bath adjoining his house; the bath to be hept in 
good condition by his heirs. This includes the cost of repairs, and everything neces- 
sary to enable the public to enjoy the bath. (D. 82, Jo, 4,) 


4. Is the heir entitled to accessions, or bound to make good 
losses in things specifically bequeathed? The rule is that the 
benefit of all additions and accessions goes to the legatee, while 
all losses fall upon him, except in so fur as they are due to the 
act or default of the heir. 


A testator, after making a will and bequeathing his Titian farm, adds somo land 
t8 it. The whole belongs to the legatee. (1. 90, 24,2.) 0 In hike manner, the legatee 
suffers the loss if the testator takes away a field from the farm, (D. 30, 24, 3.) 

A flock is Leyueathed. The increase in the flock is in favour of the leyatee. 
(D. 30, 21.) 

A testator beqneaths a piece of Jand, and afterwards builds on it. The building 
is also included in the legacy. (D. 31, 39.) 

After bequeathing a statue, a testator adds an arm to it. The whole goes to the 
legatee. (D. 34, 2, 14.) . | 

A testator bequeathed to Titius a sum of 10 aurei due to him by tbe heirs of Gaius 
Seius, and he desired his heir to transfer to Titius his action against the heirs, and the 
pledges ke held in security. His heir must trausfer the action fur the interest as well 
as the 10 auret. (D. 32, 84, pr.) . 

An heir cut down trees on land beyueathed, or pulled down houses, or iy 
a servitude on it, or released a servitude due to it; in all these cases he must 
compensation to the legatee. (BD. 7,-6, 2.) 


5. Duty of the heir in respect of the produce of the thing 
(fructus, causa). 
In the firet place, it 18 obvious that the income and adven- 
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titious gains obtained from the thing bequeathed during the 
lifetine of the testator cannot be claimed by the legatee. 
(D. 30, 91, 6.) 


Exception.—lf a flock is left as a legacy, and it afterwards comes down 
to one sheep, what remains can be claimed by a vindicatio. When a flock 
is left, those sheep ‘as well that after the will is made are added to the flock 
pass (as Julian says) with the legacy. For a flock has one body, though 
it is made up of separate individuals ; just as a house is one body, though it 
is made up of the stones that hold-together. Wherra house, then, is left as 
a legacy, the pillars and marbles that after the will is made are added, go 
(we say) with the legacy. (J. 2, 20, 18-19.) 

t 


The question, then, is as to the time between the death of the 
testator and the acquisition of the legacy by the legatee. In 
one case the question: is easily determined. When a thing 
belonging to the testator is bequeathed to a legatee, and the 
legatee becomes entitled as owner on the entry of the heir, it 
followa:¢hat prior to the entry of the heir the legatee is 
entitled to nothing, and after that, as owner; he is entitled to 
everything... When, however, a thing is specifically bequeathed, 
but the legacy is not to take effect until after a certain time, or 
until a condition happens, tor that period the heir'is entitled 
to the possession and’ the income (fructus) aud casual gains 
(causa).. 

A testator bequeathed certain slaves by name to his sister on trust to give them to 
her children on her death. During ber life certain slaves were born of those con- 
tained in the legacy. These, it was held, were not included in the gift of trust to the 
children. (D. 32, 41, 10.) 


A distinction was, however, drawn when the legacy was not 
conditional, but only postponed, say for ten years. If the delay 
was intended to be a benefit to the heir, the heir was entitled to 
the income and profit for the ten years; but if it was for the 
benefit of the legatee, as a postponement until he reached the 
age of puberty, then the whole profit of the ten years must be 
given up to the legatee. In this respect the heir was purely a 
trustee, (D. 31, 43, 2.) 

When a legatee had aright in rem, he became entitled to the 
fructus from the moment the ownership vested in him, although 
the crops had just then come to matyrity. (D. 22, 1, 42.) 
This was the rule even if the ground had been prepared and 
sown by a tenant, who, however, had au action against the 
heres upon his contract. (D. 30, 120, 2.) 

When the legatee had only a right tn sersonam, the rule was 
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somewhat different. He was not entitled to the income or 
produce necessarily from the moment when the legacy beeame 
due. He became entitled only when the heir refused or 
neglected to perform his duty. Unless there was a breach of 
duty (mora) by the heir, and undue delay in performing his 
obligation, the legatee had no claim for arrears of income or 
interest. (Paul, Sent. 3, 8, 4.) 

When the heir is required to restore the income (fructus), 
what he must restore is not the income he actually obtained, 
but the income that the oe could have obtained if he had 
been in possession. (D. 30, 39, 1.) 

If. The person charged w ith a legacy must make good any 
loss sustained by a legatce through his misconduct (dolus) 
or negligence (culpa). Thus if the heir delays entering upon 
the inheritance in order to hurt the legatee, he must pay com- 
pensation. (D. 7, 1, 35, pr.) 

As to the degree of care required, an Important distizction is 
drawn by Africanus. He says that if the person charged with 
a legacy derives no benefit whatever under the will of the 
deceased, but is asked to give up all that he gets, such a person 
is to be responsible only for actual misconduct (dodus), not for 
negligence (culpa). But if he derives any benctit under the 
will, he is bound to exercise the care of a good paterfanilias, 
(D. 30, 108, 12; D. 30, 47, 5.) Africanus supports this view 
by the analogy of bonae fidet contracts. Tf only one of the 
contracting parties derived any benefit from ait, he could not 
require from the other any rexponsil: Ihty except for miscon- 
duct (dolus); but if both gained by the contract, each was re- 
sponsible also for due diligence. 

In the absence of negligence, the person charged was not 
liable to make good the loss of the thing bequeathed. But it 
the losa occurred after he had faved to perform his obligation 
(mora), or by his own act, even if an Innocent one, he must 
make good the loss. (D. 30, 108, 11; D. 32, 26.) 


If the thing left as a legacy perishes without any act on the part of the 
heir, it is on the legatee the loss falls. If also another man’s slave, without 
any act on the part of the heir is manumitted, the heir is not Hable. But if 
a slave belonging to the heir 1s Jeft, and the heir manumits him, he is liable, 
as Julian wrote ; and it makes no difference whether he Piew or did not 
know that the lave had been left as a legacy through him; nay, even if he 
gave the slave to another, and the man to whom he was piven manumitted 
him, the heir is liable, although he did not know that the slave had been 


jeft.as a legacy through him. (J, 2) 20, 16.) 
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Ill. Written instruments showing the title of lands be- 
queAthed, may be kept by the heir, and the legatee cannot 
demand them ; but the heir must give sureties for their pro- 
duction when required in the interest of the legatee. (C. 6, 
42, 24.) ‘ 


(0.) Duties of Legatce = Rights in personam of the person 
charged with the legacy. 


Te the leratce bound to make good to the heirs or persons 
charged with the legacy what has been spent for the preserva- 
tion of the thing bequeathed? The legatee was not bound to 
pay even for necessary repairs, because the right of the heir 
or person charged to take the produce or income was a suffi- 
«ient equivalent. (D. 30, 61.) But when the expenditure 
went to the root of the bequest, the heir had a right to com- 
pensation. Thus, if without the fault of the heir (D. 30, 09) a 
house bequeathed was burned down, and he rebuilt it, he is not 
bound to give up possession when the legacy falls due, unless 
compensation i8 made to him on an equitable seale (D. 30, 5); 
and even after surrendering the property without obtaining 
compensation, he can bring an action against the legatce 
on the ground that he has paid to bim more than was due. 
(D. 30, 60.) 


B.—RULES APPLYING TO PARTICULAR LEGACIES. 


The duties of the heir and the nights of the legatee had one 
common origin in the will of the testator, and their limits 
were simply a question of interpreting that will. To a certain 
extent, therefore, no universal rule can be laid down, because 
each testator had a right to have his will interpreted by itself 
so long as he kept within the limits of the law. Still one 
testament was necessarily very much like another, and legacies 
ran in grooves. Hence the language of testators came to be 
tried by the standard of legal custom, and it might happen 
that an incorrect use of terms defined by custom would cause 
the testator’s will to be interpreted erroneously, and so defeat 
his intentions. But custom was never set up as an absolute 
tyrant; it was accepted as a guide only if the testator had not 
clearly shown a different intention. The legal interpretation, 
or rather the interpretation arrived at from considering a 
multitude of wills, took rank only, as a presumption of law 
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which by clear and conclusive evidence to the contrary might 
be rebutted. ° 
With this explanation we may proceed te notice the chief 
examples of Jegacy in the Roman law, and in doing so shall 
follow the arrangement of rights adopted in the present work. 


A. Legacy of Rights in rem over Human Beings -- Sjavery. 
B. Legacy of Rights in xem over Things. 

(a.) Unqualified Ownership. 

‘(B.) Qualified Ownership. 

(c.) Usufruct. 
©. Rights tn personam. 


1. Legacy of Hereditas. e 


A. RIGNTS JN REM OVER FHlUMAN Bretncs—SLAVERY. 


The chief disfinction that occurs in legacies of slaves is that 
between servt urbani and servi rustici. The latter were either 
agricultural labourers or attached to farms, the Bas slaves 
were rather personal attendants on the owner. (D. 38, 60, 1.) 
But the real test was the custom of the owner. The ae and 
rural slaves were supplied with different kinds of food, and the 
household accounts kept them separate. The evidence derived 
from this source was considered most satisfactory. (1D. 32, 99, 
pr.) 

If a man leaves as a legacy female slaves with their children as well, 
even if the female slaves dic, their offspring goes with the legacy. — It is the 
same if ordinary slaves are left, and the slaves of those slaves (weas7/) as well, 
so that even althoughthe ordinary slaves dic, yet their slaves po with the legacy. 


But if a slave is left, and his fecudtum as well, by the death or manumission 
or alienation of the slave, the legacy of the feculium, too, is extunguished. 


(J. 2, 20, 17.) 
B. POGHTS IV REM OVER THINGS. 
(A.) Unqualified Ownership. 
1. Animals. 


Cattle (Pecus) includes all animals that feed in flocks or herds, inéluding awine. 
(D. 32, 65, 4.) 

Sheep (Ores) does not include lambs (Paul, Sent. 3, 6, 74) nor rams. (1). 32, 81, 4.) 
Lambs (aqni) were generally ao called until they were a year old (Paul, Sent. 3, 6, 78) ; 
but the usave varied—in some places until the first shearing. (1D). 82, 65, 7.) A 
legacy of lambs, therefore, appliyd to different ages, aceording to the custom of the 

lace. 
: A legacy of birds (Ares) included aviaries, geese, pheacante, and fuwls, but not 
the slaves that watched them (D. 22, 


II. Legacy of Lunds or Houses. 
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Land or houses might be bequeathed simply or with their 
appurtenances. 

I. Simple legacy of farm or estate (/'undus). 

A legacy of a farm is a gift of the soil, buildings, and fixtures 
(quaecumque infiga inaedificataque sunt) (D. 33, 7, 21), but not 
of the moveables on the farm. (D. 19,1, 17, pr.—11.) A legacy 
of a house included the land on which it stood, and a legacy of 
land included the house built upon it. (Paul, Sent. 3, 6, 68.) 

The boundaries of a farm were determined by the views of 
the testator, which, if necessary, were to be ascertained by 
extrinsic evidence, 


“To my sister Tyranna I leave my Grecian farm, with the stable and all the rural 
stock.” Does this include meadows for pasture which were bought by the testator 
along with the farm, and used in connection with it? Jf, according to the usage of 
the testator, these meadows were included in the name of the farm, they pass to the 
leyatee. (D. 33, 7, 20, 7.) 

Amongst other lands, Titius bequeathed to his nephew the Seian farm. For con- 
venience, ig order tu get a tenant, the testator Jet out this farm in two portions, of 
which one was designated the Upper Scian, and the other the Lower Seian farm. 
Does the nephew get both of them? Paul said, in the absence of proof that the 
testator intended to bequeath one only, the Upper or the Lower, Loth went to the 
legatee, because all the land was held under one name (Seian Farm). (D. 31, 86, 1.) 

A testator bequeathed to his brother two farms — of Cassius and Nonius, with their 
osier-beds and woodlands, Does this include osier-beds and woodlands not embraced 
by the names of the farms, but which adjoined the farms, were purchase at the 
kame time by the testator, and are necessary for the cultivation of the farms? Scaevola 
replied ip the negative, and said that nothing passed to the leyatee but what was 
included in the designation of the farms. (1). 33, 7, 27, 5.) 

“To Titius I give and bequeath my Scian lands, just as they were purchased.” 
The purchase referred to included lands known as Gabian. This is not enough to pass 
thei also, The best evidence is the accounts and correspondence of the testater 
showing whether he called these lands also by the name of Scian, (D. J2, 91, 3.) 


2. Legacy of a farm with its stock (fundus crm instrumento). 


“ Jnstrumentum” included everything on a farm ;laced there for the purpose of its 
cultivation, and necessary for the cultivation, It thus included all the implementa 
required for sowing, planting, or preparing the crop—as spades, ploughs, pruning- 
hooks, ete., for gathering the crop—as sickles, scythes, panniers, etc., and for storing 
the crop. (1. 33, 7, 8, pr.; D. 33, 7, 12,1; D. 33, 7,12, 10; D. 33, 7, 18, 3.) 

Alfenus was of opinion that instrumentum applied only to implements, and not to 
animals or slaves, but Ulpian held this to be an error; but live stovk was included 
only in so far as it was required for the cultivation of the farm. (D. 53, 7, 12, 2.) 

Thus if a flock of sheep is bequeathed, and it was bought for the sake of the 
mutton and wool, it is not included in “ instrumentum ;" but if the land is fit only for 
sheep, then the shevp are included, as by them alone can the produce of pasture be 
obtained. (VD. 33, 7.9.) Again, if the land is used for bees, both-bees and hives are 
contained in “instrumentum.” (1D. 88, 7, 10.) The same is true of birds reared and 
kept in islands on the sea. (D. 33, 7,11.) If the principal value of the estate con- 
sisted in fishing, fowling, or hunting, then the dogs, and gamtkeepers (being 
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and al] the necessary apparatus, are included in the bequest. (D. 33, 7,12, 12; D. 
33, 7, 22, pr. ; Paul, Sent. 3, 6, 41.) ° 

The slaves used for the cultivation of the land, as also the bailiff (villicus) and 
overseers (monitores), are included in “ instrumentum ;” the latter only, however, when 
they were bound to give up the whole produce to their owner, receiving such mainten- 
ance as he thought fit ; not if they cultivated the farm for a fixed rent. (1). 33, 7, 18, 
4; D. 33, 7, 20, 1.) When any of these slaves, or others employed exclusively on the 
farm (D. 33, 7, 12, 5), were included in # legacy of “ instrumentum,” their wives and 
children also passed to the legatee, in order to avuid the harshness of breaking up 
their families. (D. 33, 7, 12, 7.) 

These things fell under the general description of “instrumentum” only when they 
were on the farm, and destined to remain there fur its use. (D. 33, 7, 12, pr.) The 
mere fact that slaves attached to a farm were accustomed to be let out part of the 
year for hire, dves not, however, take them out of phe category of “ instrumentum.” 
(D. 33, 7, 12, 8.) So if they were taken away by the textator to attend on him for a 
temporary purpose, when farm operations were suspended, they still were considered 
as part of the stock of the land. (D. 33, 7, 27, 1.) 


3. A legacy of a farm with its furnishing (fundus instructus). 


*“Instrumentum” involved the idea of a means to an end, but that end was to pet 
the use of the land ; it did not include household furniture (suppeller). @ Fundua 
instructus,” although there was some variety of opinion on the subject, seems to have 
been considered as including net only “ instrumentum,” but everything prepared for 
the comfort or pleasure of the owner. (DV. 33, 7, 12, 27.) Such a legacy, therefore, 
includes the furniture of the farm-house, the clothes, gold. silver, wine, and utensils of 
the testator (1). 33, 7, 12, 28); also the domestic slaves (D. 33, 7, 12, 35); the books 
and library (D. 33, 7, 12, 34); but not the crop ready for the mathet. (D, 33, 7, 
12, 30.) 

These things, however, are included only if they are permanently assigned (non 
temports causa) for the farnishing of the farm. (UC. 6, 38, 2.) 


4, Legacy of a house simply. 


A legacy of a house ineludes a‘ garden having an access to the house, if it was 
@ . . . . 
bought for the purpose of increasing the atcraction of the house, and not as a market 
garden. (D. 32, 91, 5.) 


5. Legacy of a house cum instrumento, 


This includes whatever moveable is attached to a house for protection from the 
weather or fire, but not pictures and the like nsed only for ornament; nor windows, 
unless they are intended for shelter, (D. 33, 7, 12, 16.) But it includes vinegar stored 
fur the purpose of putting out hres, (D. 33, 7, 12, 18.) Statues, if fixed, puss with 
the house as part of the immoveable. (D. 43, 7, 12, 23.) 


6. A legacy of a house furnished (domus instructa). 


This embraces all instrumenta, and alao the various classes of houschold slaves. 
(D. 33, 7, 12, 42.) ‘ 

Nothing passed by a legacy of land or houses, except the immovealles and fixtures, 
unless they were expressly or by implication contained in the gift. (D. 32, 10, 14.) 

“ Agit is ” (sicut est}, isa legacy of implements and furniture, (DD. 33, 7, 27, 4.) 

“ Uti uptimus mazimusque est” has not the same effect unless a contrary in- 
tentign appears. (D. 32,593, 4.) 
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The addition “uti possedi” is indecisive, and leaves open the question for argu- 
ment, upon the particular will. (D. 33, 7, 20, 9.) 

“To Gaifs Seius, my foster-son, I wish te be given such and such farms as they 
are furnished (ita ut instructi sunt), and the upper house.” Held that the house also 
is bequeathed with its furnishings, unless a contrary intention is shown by the 
testator. (D. 33, 7, 20, 2.) 


If a farm fully stocked (fundus instructus), or with the stock (cum 
instrumento) as well, is left as.a legacy, it is the same; for if the farm is 
alienated, the legacy of the stock too is extinguished. (J. 2, 20, 17.) 


Paul explains, however, that this is merely a presumption from the language 
employed ; so that if the legacy were fundus et instrumentum or fundus instructus, 
the alienation of the farm does not take away the legacy of the stock (instrumentum), 
but Lubeo agrees with the text. ©(D. 33, 7,.5.) 


7. A form of legacy closely resembling those described was 
made when a farm or house was bequeathed with whatever 
should be found on the premises at the time of testator’s death. 
(Domum quacque mea thi erunt quum moriar.) 

Suclra gift includes the household slaves (D. 31, 32, 2), and 
money deposited in the house for safety (D. 32, 79, 1), but not 
money kept for loan (D. 52, 44), nor the claims against debtors 
(nomina), (1D. 31, 86, pr.) ; nor the written securities of debtors. 
(D. 33, 7, 18, 14; 1, 82, 92, 1) 

The gift includes all that forms part of the appurtenances 
af the house, although they are not actually present at the 
moment of testator’s death; and, an the other hand, excludes 
what is only accidentally present. (D. 32, 78, 7.) 


“To my freedwoman, Pamphila, I wish to be given my Titian Farm, with its 
atock, and whatever is on the premises at my death.” Stichns, a slave attached¢to 
the farm, was sent away a year before the testator’s death for instruction, and had 
not returned. Held that Stichus belongs to Pamphila, unless the separation of Stichus 
from the farm waa intended by the testater to be-finaL (D. 33, 7, 20, 6; D. 32, 
73, pr.) 

“Let my heir give to Titius the Cornelian Farm, and the slaves that shall be there 
at my death.” A female slave belonging to the farm ran away, aud during-her flight 
had achild. She had not retumed at testator’s death, Held that both she-and the 
child belonged to Titius. (1. 30, 84, 10.) 

“I direct Pamphilus, my freedman, to pick out and reserve for himself ay Titian 
Farm and the little Sempronian property, with the stock, and whatever shall be there 
on my death ; and also the slaves that live on thefarm, exoept those I may manumit.” 
This legacy includes the money left on the farms. The testator had had on the 
premises a stock of wine that he had soli when alive, and actually received one-third 
of the price. Held that the rest of the wine not-delivered belongs to Parnphilus, 
This carries the -testator’s liherality further, as “bequeathing -what had actually been 
sold ; but the testator was presumed to have this intemtion towards a freedman, who 
was a favoured person. (D. 33, 7, 27, 3.) 


Ill. A legacy of furniture (supeller). . - 
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Furniture (supellex) is defined to mean the ordinary things required for the use of 
s house, but not plate or garments (D. 33, 10, 1); or what is included in any other 
of the well-known kinds of legacy, as provisions, ornaments, silver goblets, written 
securities, etc. (D. 83, 10,3 ; D. 33, 10, 6, 1.) In early times of poverty, even articles 
of furniture, if made of ivory er other valuable substance, or studded with gems, were 
not considered to be contained in this legacy, but with the growth of wealth this 
scruple was removed, (D. 33,. 10; 7,1.) od 


IV. Legaey of aliment- : 


Such a legacy includes a due supply of food (cibaria), clothes, am] house-room, 
because without these life cannot be sustained. It does not include, however, cost of 
education (D. 34, 1, 6), unless such is proved to have been the testator’s intention. 
(D. 34, I, 7.) It includes also an allowance of water, in places where water is sold. 
(D. 34, 1, 1.) ° 

The quantity to be given was the same as the testator had been accustomed to give ; 
if he had not begun the aliment, then the amount is to be fixed with reference to his 
wealth, and to the degree of affection he had for the lezgatee. (D. 34, 1, 22, pr.) If 
it varied in the lifetime of the testator, then the measure is what he was accustomed to 
give towards the end of his life. (1D. 34,1, 14, 2.) 1f it was his custom, the allowance 
may be demanded in money. (D. 84, 1, 9, 1.) 

If the testator fixed no limit to the duration of the legacy, it must be continued for 
the life of the legatee. (D. 04,1, 14, pr.) Tf it was left until the legae reached 
puberty, a special interpretation was put upon the gift by Hadrian-- namely, that it 
should be continued for boys up to eightcen, and fur girls tu sixteen, (CD. o4, 1, 
14, 1.) 

When the duty of furnishing aliment was imposed on several heirs, a certain 
inconvenience resulted in each being required to jive his small contribution, and there- 
fore, according to rescripts of Antoninus Pius, if the testator had not eontined the obli- 
gation to one of the heirs, an application was to be made to the judge to arrange so 
that one heir alone should be liable for aliment to one person, (DL dd, 1, 3, pr.) 


V. Akin to the above is a legacy of provisions (pens). 


This is a legacy of what may be eaten or drunk, or prevision for the support of a 
fagnily, including slaves and carriage horpes C1 35, 4, 3, pr.) 3 also what as required 
for the use of friends, guests, Clients, ete. (LD. ud, 9, 3 6.) 


VL. Legacy of wheat, wine, oil 


If a given quantity of wine, cil, or wheat is bequeathed, and none is Ivft by the 
testator, the heir must purchase the quantity and give it to the legatee, (1D. 25, 6, 3, pr.) 
If ne quantity is specified, then the legatee cute all thatis left by the testator, (D. 33, 
6, 7, pr.) In respect of quality, if none ix inentioned, the heir is not bound to give 
the quality that the testutor was accustomed to, or was asually found im the place 
where he lived, but any quality he pleased. (VD. 32, 6, 4.) 

“Wine” includes all beverages that the testater was accustomed to signify by 
that name. (DL. 33, 6, 9, pr.) 

“Old wine” is to be interpreted ly the usage of the testator (D. 33, 6, 9, 4); but 
if none such appears, then all wine that was a ycar old or upwards, t.¢., was not new. 
(D. 33, 6, TO-1T.) : 

A legacy of wine includes the casks in which it is contuined (D. 33, 6, 3, 2), but 
not those butts (dolia) that were used only fur euntaining the wine in the course of its 
preparation. (D. 33, 6, T5.y | 

VII. A bequest of yooks included all volumes, whatever the material on which 


they were written, but not the book-rase. (D. 32, 52, pr.; D. $2, 52,3.) A legacy 
of a library includes the books. (D. 32, &2, 7.) 

WLI. common species of legacies were of firewood (lignum), material for 
building (materia), (D. 82, 55, pr.) ; wool (D. 32, 70, 9); jewellery (onamenta) (D. 
84, 2, 25, 10); gold and silver (Paul, Sent. 8, 6, 85; D. 34, 2, 19, 13); silver 
vessels (rasa) (Paul, Sent. 8, 6, 86); clothes (vestis) (D. 34, 2,23, 1); women’s toilette 
(mundus muliebris), @D. 34, 2, 25, 10); or, more generally, whatever is specially 
assigned for the use or:service of women (uxoris causa parata). (D. 32, 45; D. 82, 
49,8; D. 34, 2, 13.) . 


(B.) Qualified Ownership. 
I. Legacy of peculium. 


This legacy includes only what remains after the claims of the master are satisfied. 
(D. 33, 8, 5.) Deduction must, also be made for damage dune by the slave to a 
fellow-slave (D. 33, 8, 9, 1); or tor a debt due to a fellow-slave (D. 33, 8, 8, 2) ; or to 
the heir. (D. 33, 8, 6, 5.) The heir, moreover, is not obliged to surrender the peculium 
until he obtains an indemnity against the creditors of the slave (creditores peculiares). 
(D. 38, 8, 18.) 


1. Are sums due by a testator to a slave included in a legacy 
of peculium ? 


q: - . ° 
The same Emperors (Severus and Antoninus) decided by a rescript, that 
by a legacy of the fecz/tun it is not implied that the slave can demand for 
himself the money he has spent on his master’s accounts. (J. 2, 20, 20.) 


This rescript is criticised by Ulpian. (D. 33, & 6, 4.) He asks why should not 
the slave be entitled, if such was the intention of the testator? (In the will of the 
testator waa the sole foundation of the law of legacy.) At all events, says Ulpian, the 
slave must be allowed to sct off what the master owes him against what he owes the 
master. (Zhat is consistent with the terms of the rescript.) Again, says Ulpian, 
suppose the master has acknowledyed in writing the amount he owes the slave, is that 
sum not to be included in the legacy? Pegasus, Nerva, and Atilicinus tovk the 
neyative, which was also adopted by Ulpian, in deference to the rescript. 

Gneus Domitinus bequeathed to his daughter her peculitum, and an annuity he was 
wont to give her, but had not paid for two years. In his accounts, however, ce 
charged himself as her debtor for 50 auret, According to the terms of the rescript, 
that sum could not be recovered by the legatee. (D. 33, 8, 6, 4.) 

A testator bequeathed to his slave Stichus his freedom, 10 aurei, and his peculium. 
At the time of his death Stichus had spent money out of his pecudium on his master's 
business, and it was the custom of his master to repay lim such excess. Held that 
the heirs must do the same. (LD. 33, 8, 23, 1.) 

A slave bought his freedom and paid a sum to his master. Before the manumis- 
sion was executed the master died, bequeathing to the slave his freedom and pecudcum. 
Is the money paid for his freedom to be included in the peculium! If the testator, on 
receiving it, at once credited it to himself as money received, it was no longer 
peculium ; but if, pending the formal manumission, he continued to regard it as the 
property of the slave, it remains peculium, and must be given up to the slave. 
(D. 40, 1, 6; D. 33, §, 8, 5.) 

A father bequeathed to his daughter, who was subject to his potestas, her peculium. 
After the will was made he recovered sums due to the daughter and credited them to 
his own account. This is presumptive evidence that he did not reckon them part of his 
daughter's peculium, but it is open to her to prove that he had not that intention. 
(D. 34, 4, 31, 3.) 
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2. Increase and decrense of peculium, 


\ Peculium is left as a legacy, then without doubt all that is added to 
it or lost from it, in the life of the testator, is so much gain of loss to the 
legatee. But if after the testator’s death, and before the inheritance is 
entered on, the slave acquires something, Julian says that if it is to himself 
when manumitted that the pecw/rum is left, then all tha® is acquired before 
the inheritance is entered on goes to the legatee, betause the legacy vests 
from the day the inheritance is entered on; but that if it is to any outsider 
that the Zecu/ium is left, those acquisitions do not go with the legacy, 
unless the increase is one to property forming part of the pecudium. (J. 2, 
20, 20.) 


Julian says that all additions up to the entry of the heir go to the slave if he is 
legatee, but that the peculium is, so to speak, arrestB&l at the time of testator’s death, 
when another person is the legatee. Nevertheless, if the peculium consists of slaves 
(vicariz) or cattle, the offspring of such slaves or cattle born after the death of the 
testator went to the legatee. But the legatee could not claim what accrued from the 
labour of the slave, or gifts made to him. (D. 15,1, 7,2.) The distinction was based 
on the presumed will of the testator. When the tertator manumitted a slave and 
gave him his peculium, it was to be supposed that he meant the whole of it to go to 
him, but where he left it to another there was no reason why the rule ayplicable to 
other legacics should be departed from, although in this case also the legatee would 
get everything if he could prove that the testator meant him to have it. (D. 33, 
8, 8, 8.) 


If the slave gets his freedom. not at once but conditionally, the peculium is reckoned 
with all accretions up to the moment when he becomes free. (I). 15, 1, 57, 1.) 


3. When a manumitted slave gets his peculium. 


Unless, too, the pecu/ium is left him as a legacy, it is not due to a 
manumitted slave; and this although if his master manumits him in his 
lifetime it is enough if it is not taken away from him. So the late E-mpcrors 
Severus and Antoninus decided bya rescript. (J. 2, 20, 2v.) 

e The same Emperors decided by a rescript that the slave's pecudiume is left 
him when he is ordered to be free if he gives in his accounts and out of it 
pays those that are outstanding. (J. 2, 20, 20.) 


Freedom was bequeathed if a slave rendered his accounts and paid 100 aure:. It 
was implied that he was not to give more. Buta ciauwe that the manumitted slaves 
should be inexcuassi (literally, released from accounts) did not imply a gift of the 
peculium, but signified only that the accounts were not to be scrutinised too closely, 
and that the slaves were not to pay for thcir carelessness or neglect. (I). 33, 8, 
23, 2.) 


II. Legacy of Dowry (os). 
A legacy of a dowry to a wife included only what could be 
recovered by an actio de dote. 


If a husband leaves his wife her dowry, the legacy takes effect ; because 
a legacy is something fuller than an action for dowry. (J. 2, 20, 15.) 


But if he leaves asa legacy a dowry he has not received, the late Emperors 
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Severus and Antoninus decided by a rescript that if the legacy is uncon- 
ditional it does not take effect, but if a fixed sum of money or some deter. 
minafe objegt or deed of dowry is pointed out to: be first taken as a legacy, 
then the legacy takes effect.. (J. 2, 20, B! 


Julia gave a dowry to Gaius on his marriage with her daughter Seia, and stipu- 
lated for the return ¢ it. Gaius bequeathed the dowry te his wife. She: cannot 
recover it unless it was @early proved that the testator intended his heirs to pay the 
amount to his wife as well as%o repay it to her mother. (D. 33, 4, 18.) 

A husband bequeathed tv his wife “so much as he had got, namely 50-aurei.” He 
had got really only 40. Held that 50 was due by the legacy. (D.. 88, 4, 6, pr.) 

A husband got slaves for his wife’s dowry, and bequeathed to her money in lieu 

of them. The slaves died in the husband’s lifetime, and the wife survived him. 
Held that she was entitled to the money bequeathed. (D. 33, 4 


4% 
th 


(c.) Usufruct, ete. 
If a usufruct is given simply, it is regarded as asingle legacy 
held for life, but if it is given frora day to day (in dies singulos), 
or in annual instalments, it is regarded as a number of succes- 
sive legacies, according to the interpretation put upon annuity. 
(D. 7, 3, 1, pr.) A usufruct may be bequeathed of all the 
testator'’s effects, moveable or immoveable. (D. 33, 2, 37.) 
It was often difficult to determine whether a testatur meant 
to give a legatee a usufruct or the ownership. 


“T bequeath to Gaius Seius the annual produce of my farm.” Tis is a legacy of 
a usufruct. (D. 35, 2, 41.) 

“T bequeath to my wife the rents (reditus) of my farm for life." This is not a 
usufruct, it is only an annuity for life ; that is, not a right in‘rem, but only a right in- 
personam. (DD. 33, 2, 38; D. 33, 2, 22; D. 33, 1, 21, pr.) 

“1 bequeath to Sempronius a sixth of the preceeds of sale of the fruits and vege- 
tables of certain land.” ‘This is not a wsufruct, but only a legacy of an annuity to the 
extent of ome-sixth. (D. 7, 1, 58, 1.) 

“I desire that my slave Scorpus should work for my concubine Sempronia.” This 
is a legacy of the usufruct of Scorpus simply. (D. 33, 2, 24, 1.) 

A testator appointed his sens heirs, and bequeathed to his wife apparel, her toilette 
materials, woul, flax, linen, and other things, and added, “1 wi-h the ownership of 
these things above mentioned to revert te my daughters or the survivors of them.” 
This docs not Limit the wife’s interest to a usufruct, but makes her a trustee for the 
daughters on her death, (D. 33, 2, 39.) 


c. LEGACY OF RIGHTS IN 


I. Annuity. 

An annuity 1s a right to an annuat or monthly sum for life, 
or for a fixed or indefinite time. (D. 33,1, 18, pr. ;, D. 33, 1, 23.) 
It is contrasted with usufruct. 


1. A usufruct is one legacy, however long it may last. An annuity is regarded as 
® number of successive legacies for as many years as the aynuitant lives. (D. 56, 
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2, 10.) The payment is unconditional, but each succeeding payment is subject to 

the condition “if the annuitant lives,” so that on the death of the annuitant it éxpires. 

(D. 88, 1, 4; D. 88, 1, 12.) The same construction was adopted in pacta (D. 2, 

14, 52, 8), but the opposite rule prevails in annuities created by stipulation. (D, 

its 635, 7.) In stipulatio the juris vinculum could not be broken by mere lapse of 
e. 


B) 


If you make a stipulation of this sort, “ Do yqu undertake to give me 10 
auret a year as long as I live?” the obligation is understood to be simple 
and unconditional, and is binding for ever. For a debt cannot be due for 
a time only. But your heir, if he claims payment, will be repelled by an 
exceplio pact?. (J. 3, 15, 3-) 


2. An annuitant is entitled to payment for the whole year if he lives only a 
part of the year (D. 33, 1, 22); so that if the affnuitant lives but one year and a 
day, two years’ payment will be due. (D. 33, 1, 5.) The usufructuary is entitled 
only to what he gathers. (D. 33, 1, 8.) 

8. A usufruct dates froin the entry of the heir, an annuity from the death of the 
testator ; so that if the heir should not enter for years, the annuity would still be due 
from the testator’s death. (D. 36, 2, 12, 3.) 

4. Prior to Justinian a usufruct was lost by any change of status, and testators 
used to guard against this by providing that as often as the legatee shodd suffer a 
change of status, the usufruct is re-granted to them. But an annuity was not lost 
by change of status so long as the legatee was free. (D. 33, 1, 8.) 


II. Legacy of securities (chirographa). 

A legacy of the written security (chirvaraphum) implied a 
legacy of the amount due by the testator’s debtor (D. 30, 44, 5; 
D, 32, 59), but a legacy of the amount due does not imply a 
gift of the chirograph. 

The duty of the heir is not to pay the amount, but simply 
to allow the legatee to sue in his name. (D. 30, 44,6; D. 30, 
105.) 


“Things both corporeal and incorporeal can be left as legacies. Therefore 
what is due the deceased can be left to anyone, so that the heir must supply 
the legatee with his actions, unless the testator in his lifetime exacted the 
money ,—for in this case the Iegacy is extinguished. (J. 2, 20, 21.) 


III. Legacy of release of a debt to a debtor. 
1. When there is one debtor only. 


If a man leaves a release to his debtor, the legacy is valid, and neither 
from the debtor nor from his heir nor from anyone else in the position of his 
heir can the creditor's heir make a demand. On the contrary, he may be 
summoned by the debtor to release him. A testator, too, can order that for 
a time the heir shall not make a demand. (J. 2, 20, 13.) 


The release here referred to is the formal release by aceeptilatio. (D. 34, 3, 3, 3.) 
The heir of the debtor is not released, if the testatur indicates an intention that he 
should not. (D. 34, 3, 20, pr.) 
Thus, “Let my heir refrain from demanding the debt from Lucius Titius alone,” 
(D. 34, 3, 8, 3.) > A 
.3M 
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2. When there are several debtors. 


If the corgeal debtors are not partners, the release of one does not release the 
others ; and hence the debtor released can defend himself only by exceptio pacti, and 
cannot demand an acceptilatio, because that would release his co-debtors as well. 
But if the correal debtors are partners, the release of one is the release of all, because 
otherwise the person feleased could be sued by the other partners if they were com- 
pelled to pay. In this Ease the proper mode of release is acceptilatio. (D. 34, 3, 3, 3.) 


3. Sureties. 


The legacy of a release to a principal releases also the surety, otherwise the 
principal would be bound to pay the surety, and his release be illusory. (D. 34, 3, 10.) 
But a release of the surcty is not a release of the principal. (D. 34, 3, 2, pr.) If, 
again, the surety has intervened gratuitously, and has no action against the principal 
debtor in the event of his being @bliged to pay the debt, the release of the principal 
does nut operate in his favour. (D. 34, 3, 5, pr.) 


IV. Legacy of a sum due to a creditor. 


On the contrary, if the debtor leaves his creditor what he owes him, the 
legacy is void if there is no more in it than in the debt, because the creditor 
has nothing more by the legacy. But if the debt is due on a certain day, 
or condig‘onally, and the legacy is unconditional, the legacy is valid, because 
it is to be paid forthwith. If, however, in the lifetime of the testator, the 
day comes or the condition is fulfilled, Papinian wrote that none the less the 
legacy is good, because it once was in force; and this is true. For the 
opinion of those that hold a legacy extinguished because it has come into a 
case in which it could not begin, has not been adopted. (J. 2, 20, 14.) 


A testator bequeathed to his wife 50 aurci, which he said he had received from 
her as a loan on a written security. If there was a real loan, the legacy was void (D. 
34, 3, 28, 13) ; but ifthe wife was defcated in suing for the debt she could recover 
the legacy. (1). 34, 8, 28, 14.) 

Gaius has stipulated with Maevius for Stichus, and Titius has bequeathed Stichus 
from Maevius, his heir, to Gaius. Can Gaius sue both for the stipulation and the 
legacy? Certainly, because Titius does not by will release Maevius. But if there 
was no valuable consideration for the stipulation, Maevius can protect himself by the 
rule that he is not compelled to give the same thing twice ex causa lucrativa, (D. 
30, 108, 4.) 

Titius bequeathed Stichus to Gaius. Sempronius bequeathed the same Stichus to 
the same Gaius, but on trust to give Stichua to Julius. Maevius was heir to Titius, 
and alao to Sempronius. Held that he must give Stichus and alsv his value to Gaius, 
because Ciaius was obliged by one will to give up Stichus. (D. 80, 108, 5.) 

Muaevius bequeathed a farm to Seius and Sempronius conditionally. The heir of 
Maeviua bequeathed the same farm to Scius under the same condition. Was this 
legacy a discharge of the debt due by the heir to Seius? If the condition happened, 
part of the farm would be due to Seius twice over. Papinian said this was must 
unlikely, and that the intention of the heir of Maevius was to bequeath to Seius the 
part that wet to Sempronius by the first will (D. 31, 66, pr.) 


D. LEGACY OF HEREDITAS. 


A person could not bequeath his own universal succession to a legatee, but he 
could bequeath the whole of an inheritance acquired from another person. (D. 82, 
29,2; D. 31, 88,2.) He could also bequeath a part of hit own universal succession, 


CO-LEGATEES. O15 


in which case the legatee was called legatarius partiarius. If no part is mentioned, 
the legatee gets half the inheritance. (D. 50, 16, 164, 1.) The heir was boupd to 
divide the property with the legatee, or give an equivalent. (D. 80, 262.) 


CO-LEGATEES. 


If the same thing is left as a legacy to two persons, either jointly or 
severally, and both come to the legacy, it is split between them. If one of 
the two fails, either because he despises the legacy, or because he dies in the 
lifetime of the testator, or in any other way fails, the whole belongs to his 
co-legatee. A legacy may be left jointly, as when one says, “ To Titius and 
Seius I give and leave the slave Stichus ;” or severally, as “To Titius I jive 
and leave the slave Stichus, to Seius I give and leave Stichus.” But if he 
said expressly “the same slave Stichus,” theglegacy is understood to be 
equally several. (J. 2, 20, 8.) 


According to the law as settled by Justinian, the difference between those two 
forms was as follows :—When two persons were co-legatees conjunetim, i.e, united in 
the same disposition for the same object (elsewhere called re ct verbis, D. 50, 16, 142), 
each had a right to take the share of the other, if it became vacant, before the title to 
the legacy vested (dies cedit). They need not take this part unless they pleased ; but 
if they did, they must accept with it the burdens that may have been im) sed on it. 
If there are several co-legatees, and some refuse, the others may take the vacant 
shares. 

When the legacy is diajunctim (i.¢., the same thing given pro indiviao by different 
dispositions), and all accept at the time when the legacy vests, they take in equal 
shares. One cannot demand the thing bequeathed, leaving to the others to exact the 
value of it, unless the testator hay expressly eo appointed. If, however, some do not 
take, the person in whom the legacy vests gets the whole. The proper interpretation 
of a disjunctive gift is that the testator pives the whole to the legates first mentioned, 
and subsequently encroaches on the legacy by appointing additional legatees for the 
same thing. Hence if these or any do not take, the legatce gets his whole bequest 
undiminished ; in other words, the accession of their parts is independent of the will 
of the legatee. Hence also, the accepting legatee ia not necessarily subject to the 
busdens imposed on the lapsed shares. The question in cach particular case depends 
on the testator's intention, but the object of a dixjunctive legacy was that each leyates 
should bear his own burdens solely, and if the testator wished a different result, there 
was nothing to hinder him doing so by explicit language. (C. 6, 51, 1, 1). 

In the same constitution Justinian abolished the old law relating to caduca (C, 6, 
§1, 1, 2), but left intact the law relating to leqata creptitia ; te, those which were taken 
away from unworthy (indignt) iryatees. (CC. 6, 51, 1, 12.) 

When a house was bequeathed to testator’s freedmen, and by the same will a certain 
portion of it to Fortunius, it wan held that the leyacy of the house to the other freed- 
men was diminished just to that extent. (D. 32, 41,1.) Justinian confirmed this 
interpretation ; and generally when a thing is left to one, and afterwards any part of 
it to another, the first legacy is held to be pro tanto reduced. (C. 6, 37, 23.) 

A testator leaves a usufruct to “Attius, Seius, and my heirs.” Attius gets one- 
third, Seius one-third, and the heirs, whatever their number, the remaining third. 
(D. 7, 2, 7.) ° 


DONATIO MORTIS CAUSA. 


There is also another mode of acquisition—namely, gift. Of gifts there are 
two kinds—in prospec of death, and not in prospect of death. (J. 2,7, pr.) 
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A gift in view of death is one made because the approach of death is sus- 
pected, when a man gives something away on condition that if the common 
lot of man fefalls him, he that received it shall have it ; but that if he survives 
the giver shall take it back, or if he repents of giving it, or if he to whom it 
is given dies first. These gifts in prospect of death have been brought down 
to the model of leg&cies in every respect. Men learned in the law had long 
held it doubtful whether it ought to be made like a gift or like a legacy. Of 
both cases it gave some of the characteristics, and some sought to drag it 
to the one kind, some to the other. But we settled that in nearly every point 
it should be numbered with legacies, and that it should proceed according to 
the form given it in our constitution. In short, a gift in prospect of death is 
when one wishes to have the thing himself rather than that he to whom it is 
given should have it, but thag the latter should have it rather than his heir. 
So too, in Homer, Telemachus makes gifts to Peiraeus :—“ Peiraeus, for we 
know not at all how these deeds shall be, if the haughty suitors should slay me 
by stealth in the halls, and divide among them all that was my father’s, I 
wish you to have these things and enjoy them rather than one of them. 
But if among them I shall plant slaughter and an evil fate, then to me in 
my joy bring these things to my home in thy joy.” (J. 2, 7, 1.) 

¢ 

A gift mortis causa is not complete until the death of the donor, and is revocable 
during his life. (D. 39, 6, 32; D. 39, 6,16; D. 39, 6, 30.) It may be made not 
only during sickness, but in view of old age or of any peril to life. (D. 39, 6, 3-6.) 

A gift in anticipation of death (donatio mortis causa) is completed by the delivery 
of the thing to the donee, or to any one for him tv be given to him, even after the 
donor's death. Justinian required five witnesses, whether the gift was in writing or 
not, as in wills and legacy. (C. 8, 57, 4.) 

If the donor recovers or escapes the apprehended peril, he can sue the donee by 
utilis actio in rem or condictio (D. 39, 6, 30; D. 39, 6, 29), but must pay all necessary 
and beneficial expenditure incurred by the donee while the thing was in his possession. 
(D. 89, 6, 14.) 

The object of a gift mortis causa need not be property. 

Titia gave to Ageria the written obligations of her debtors Maevius and Scpticius, 
requesting her, if she (Titia) died, to give them to the debtors; if she survived, to 
return them to her (‘Titia). She died, leaving Maevia her heir. Ageria delivered 
the chirographs to the debtors. Maevia cannot recover the debts. (D. 39, 6, 18, 2.) 

A nephew, creditor to his uncle for a sum, and desiring to release him on his death 
(nephew's), wrote that the chirographs whereon they were should be void. On the 
death of the nephew, the uncle could defeat his heir by the plea of fraud (doli mals 
exceptio). (1. 39, 6, 28.) 

Generally speaking, as stated in the text, gifts mortis causa are assimilated to 
legacies. (D. 39, 6,37, pr.) The differences between them resulted from the circum- 
atance that a donatio did not depend in any manner upon the validity of a will, and 
was equally good whether the donor died testate or intestate. (D. 39, 6, 25, pr.) 
But the donatio resembled legatum in the following points: —(1.) It was subject to the 
deduction of the Falcidian Fourth. (C. 8, 57,2.) (2.) It was rescinded by the insolv- 
ency of the testator (D. 35, 2, 66,1); or (3) if the donee died before the donor. 
(D. 39, 6, 28.) But a substitute might be made for such a case, after the analogy of 
wills (st ipse capere non potest). (D. 39, 6,10.) (4.) A donatio mortis causa was re- 
voked if the donor suffered capital punishment. (D. 39, 6,7.) (5.) A Senatus Con- 
sultum made every one who was by law incapable of taking a legacy equally incapable 
of receiving by donatio mortis causa. (D. 39, 6, 35, pr.) But every one that could 
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take a legacy could also take by donatio mortis causa. (D. 89, 6, 9.) (6.) Those who 
could make a will could give a donatio mortis causa (D. 89, 6, 15); but even persons 
who could not make a valid will were allowed to make donations mortis faves. ° This 
a Mius familias could do with the consent of his father, although such consent gave 
no validity to a will made by him. (D. 89, 6, 25, 1.) 


INVESTITIVE FACTS. . 


In order to determine whether a given person was a legatee, 
it might be necessary to consider a multiplicity of circum- 
stances, These we may arrange in the following order :— 


4. Making of Legacies. 
(a.) Simple Lega®. 
(B.) Modality of Legacies, 
(c.) Restrictions on Legacy. 
B. Revocation of Legacies. 


A. MAKING OF LEGACIES, 
(A.) Simple Legacy. ° 


I. The old legatum could be made only by will. (D. 35, 1, 
38.) Hence if the will became invalid, or the heirs named in 
the will refused to take, the legacies fell to the ground. Soa 
trust contained in an ineffective will fatled. (D. 32, 11, 1.) 
Even legacies left to the Emperor by an imperfect. will were 
disallowed. (D. 82, 23.) If, however, an imperfect. will was 
held to be binding as codicitlli on the heirs ab intestuto, the 
legacies were valid. (C. 6, 42, 29.) We have already ecen (p. 
$29) under what circumstances a will was allowed to take 
effect as codicillt. 

It was not a duty of persons appointed heirs: by will to 
accept the inheritance in order to prevent the failure of the 
legacies. (D. 29, 4, 17.) Suppose, then, the person appointed 
heir by will could also pet the inheritance ab intestato, was he 
allowed to renounce under the will, and thereby get md of the 
legacies? ‘This was frustrated by an edict of the Prictor, by 
which an heir, if he evaded the wishes of the deccased, was 
nevertheless compelled to pay the legacies, just as if he had 
taken under the will. (D. 29, 4,1, pr.) This stringency was, 
however, exercised only when the heir had deliberately rerused 
or neglected to take under the will (D. 29, 4, 1, 6), and with 
the object of defeating the legatees. (DV. 2%, 4,21.) If the 
heir took ab iniesiuto, not knowing that he could take under a 
will, the edict did not apply. (D. 29. 4, 1, 4.) 
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A legacy before the appointment of an heir was formerly void ; because 
of caurse wills owe all their force to the appointment of the heir, and there- 
fore his apfointment is, as it were, the source and foundation of the whole 
will. On the like principle no grant of freedom could be made before 
appointing an heir. But we thought it unworthy of the law to follow the 
mere order of writimg (a thing even antiquity itself thought fit to revile), and 
to despise the testator’s wishes. By a constitution of ours, therefore, we 
have amended this fault ‘too, so that it is lawful, either before appointing an 
heir, or in the midst of appointments of heirs, to leave a legacy, and much 
more freedom, whose use is still more to be favoured. (J. 2, 20, 34.) 


II. Who could be charged with the payment of a legacy ? 

1, At first no one except an heir taking under a will could be 
required to pay a legacy. (Ulp. Frag. 24, 20.) When codicilla 
were introduced, the heir ab intestato could be charged, and 
under the latitude sanctioned by trusts, legatees also, and 
donees mortis causa. (C. 8, 57,1.) Lastly, any person what- 
ever, although neither heir nor legatee, that received a benefit 
from the deceased by his death, could be required to pay a 
legacy. (D. 32, 1, 6.) A person could not, after accepting 
any benefit from the deceased, repudiate a trust imposed upon 
him. (D. 34, 1,15, pr.) But no trust could be imposed on one 
who ought to have been appointed heir, and was either passed 
over in silence (I), 52, 2; C. 6, 42, 31) or disinherited (D. 30, 
126, pr.), although such persons might succeed ab intestato, 


Money was deposited by Titius with Gaius. Titius by his will charged Gaius to 
give the money to Sempronius. According to a rescript of Antoninus VPius, the heir 
of Titiua cannot demand the money from Gaius, who must give it up to Sempronius, 
(D. 30, 77.) 

A father, emancipating his son, gave him all his property except two slaves, stipu- 
lating that the whole should be restored on demand, or on the son's death, and that 
meanwhile the son would not impair the property. On his death-bed the father 
wrote a letter to his son, charging him to pay certain sums to certain persons, and to 
manumit the slave Luerio. It appears that at first, since the son was not an heir or 
leyatee, the letter could not make him a trustee. But by that rescript of Antoninus 
Pius, debtors could be subjected to trusts, and the letter of the father was tantamount 
to a demand of a portion of the property in terms of the stipulation. (D. 52, 37, 3.) 

A testator bequeathed to his mother her own farm, charging her on her death to 
give it to his wife, Flavia Albina. After testator’s death, the mother acknowledved 
before a magistrate her willingness to obey the son's injunctions, and to deliver the 
farm to Flavia Albina, provided she got the year's rent. She never delivered the 
land nor received the rent. Could she sell the farm? Yes; because what was 
bequeathed to her was already her own, and the trust, therefore, failed, but she 
was bound by the trust if she had accepted any other benetit under the son’s will, 
(D. 32, 37, pr.) 


If a person that takes nothing under a will is charged with 
a legacy, he cannot, except the legacy be for aliment, call upon 
the heir to give him the means of performing the trust. 
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Titins is appointed heir, and the testator charges Gaius-Seius (who is not made 
heir) to pay 10 aurei to each of testator’s foster-children out of the property Seius 
shall recover from testator’s inheritance ; also out of the proceeds to give them gnain- 
tenance, the balance to be given to Numerius. This trust gives Gaius-Seius no right 
to act as heir and sell the testator's property, but he can compel Titius, saving 
the Falcidian fourth to give him enough to pay the aliment. He cannot exact the 


balance in favour of Numerius. (D. 34, 1, 9, pr.) = 


2. No person can be burdened with a trust or legacy for 
more than he has actually received through the bounty of the 
testator (D. 30, 26, pr.; D. 30, 78; D. 30, 96, 2; D. 30, 122, 2), 
even when he has refused or neglected to demand what has 
been left to him. In this case, however, he is bound to transfer 
to the legatee his right of action against the heir. (D. 31, 
70, pr.; D. 32, 8, pr.) 


Seius left his inheritance to Maevius on trust after the death of Maevius for Titius, 
Maevius appointed Titius his heir on trust to surrender his inheritance, and alao the 
inheritance of Seius, on his death, to Sempronius. Seeing that Titiua was cntitled to 
the inheritance of Seius on the death of Maevius, could he be compelled to surrender 
it to Sempronius ? If the income he derived from the estate of Maevius, before bia 
death, was equal in value to the inheritance of Seius, then he has got the equivalent 
of it, and must restore all, on his death, to Sempronius. (1), 31, 77, 81.) 

A testator bequeathed land to Gaius on trust after his death to give it to Sem. 
pronius ; and he also charged Gaius to pay Titins 100 aurct. Secing that nothing else 
was left Gaius, must he pay the 100 aure:? If Gaius lived so long that the income of 
the land amounted to 100 aurci, he must pay it to Titius; but if not, and the legacy 
is to take effect on the death of Gaius, it fails altogether. (1). 80,114, 3.) Gaius 
must give security for payment of the legacy in the event of his obtaining enough to 
satisfy it, (1). 30, 114, 4.) 

A legacy of 100 aurci on trust, after death to give 200 aurei, ia yood as a trust 
only for 100 and interest. A lezacy of 100 aurci on trust to give a farm, if the 
legatee accepts the money, is good for the farm, although he alleges that the farm is 
yorth more. (D. 31, 70, 1.) 

Titius has a usufruct of a farm of which Guiusis owner.  Titius gives up the farm 
to Gaius, before his death, as a yift mortis causa. The advantage derived from the 
farin during the lifetime of Titius is sufficient to support a trust imposed upon Gaius, 
(D. 82, 3, 3.) 

To Titius is bequeathed a usufruct of Jand, and out of it he is to give aliment to 
freedmen. On the death of Vitiusthe usufroct ix extinguished ; his heirs cannot be 
required to go on paying aliment. (J). 34, 1, 20, 2. 

3. In certain bequests legatees cannot be charged to pay 
any legacies. 

1°. When the bequest has a value that cannot be measured in money. Thus a trust 
cannot be charged on a slave who receives only his treedom by will (1). 50, 17, 166), 
nor on a person charged to manumit aslave, although he thereby acquires the valuable 
rights of patronage. (1). 30, Md, 3.) Tf, however, the liberty of the slave is deferred 
to a future day, the profits from his labour previous to that time formed a fund on 
which a trust might be inposed. (D. 32, 3, 1.) 

9°, Nu trust can be charged on a creditor that receives the amount due to him by 
will unless he receives soue advantage over and above the debt. (UD. 34, 7, 2.) Thus 
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a trust may be charged on a legacy of a dowry, in so far as the wife gains by a 
speedier payment. (D. 33, 4, 2, pr.) 


Ill. Words that create a legacy. This depended entirely 
on the intention of the testator, according to the true con- 
struction of the words employed. 


‘TI believe that you Fill give,” was held binding. (D. 80, 115.) 

“I commend him to you,” was not considered enough to impose a trust, according 
to a decision of Antoninus Pius. (D. 32, 11, 2.) 

“Ido not doubt that whatever my wife gets she will give up to her children.” 
This was held to be valid, according to a rescript of Marcus Aurelius, on account of 
the confidence arising from the relation between husband and wife. (D. 31, 67, 10.) 

** A legacy of 100 auret was left to a freedman, and the testator added, “I know 
that everything I leave you (Palhphilus) will come to my children, knowing as I 
do your affection for them.” The heirs of Pamphilus must give the 100 aurei to the 
children, although the testator’s intention was hardly expressed with sufficient clear- 
ness, Here, again, the special relation of the parties governed the construction. (D. 
82, 39, pr.) 

“My son, I ask you to manage well the lands bequeathed to you, in order that they 
may go to your children.” This is a bequest of the lands to the children after the 
death of thé’r father, the legatee. (D. 32, 11, 9.) 

A testator bequeathed to Felix his liberty and the usufruct of certain land, saying, 
“TJ think you will get the ownership of it if you keep on good terms with my heir ; and 
also do you, my heir, do everything to maintain an amicable relation.” This did not 
create a trust of the ownership. (D. 338, 2, 32, pr.) 

A widow on her marriage gave a mandate to her two sons by her first husband, 
that they should stipulate for her dowry in every event by which the marriage could 
be dissolved ; so that even one of the sons could demand the whole dowry. During 
the marriage one of them died, and his mother wrote a letter to the surviving brother, 
requesting him to sue for only half the dowry, and to be satisfied with that. She 
afterwards died. Held that the son could recover only half the dowry, and that an 
implied trust was created in respect of the other half for the husband, who took by 
survivorship, (D. $2, 87,4; D, 32, 11, 4.) 

A mother deposited a written gift of certain lands in a temple without the knows 
ledge of her son, and afterwards wrote a letter to the keeper of the temple to this 
effect, “1 desire the written expression of my will to be delivered to my son after my 
death.” This imposes a trust on the heirs ab intestato on behalf of the son as legatee 
of the lands contained in the instrument of gift. (1. 31, 77, 26.) But such a direc- 
tion was not held to create a trust, except in the case of a son or other near relation. 
(D. 89, 5, 31,3.) 

A father gave a dowry and other property to his daughter on her marriage. He 
appointed her as heir atong with ber brothers, if she brought the dowry and other 
property into hotchpot.” She did not enter on the inheritance, and the will was con- 
strued as a trust in her favour for the dowry and other property. (DD. 37, 7, 8.) 

A grandfather bequeathed 100 auret to each of his daughter's children, and said 
that if it had not been for some misfortunes—one a bad debt of their father’s for 15 
aurei —he would have given them larger sums. These grandchildren became heirs to 
their father, and so were liable for the debt. Held, that this declaration by their 
grandfather was an implied release of the debt. (D. 44, 4,17, 1.) 

A woman appointed heirs her son and his sons, substituting them reciprocally for 
one another She requested her son to emancipate hia sons, but did not ask him to 
give up the inheritance to them, The son eutered on his mother’s inheritance. Held 
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that he must both emancipate his children and give up their share of the i tances, 
otherwise the first part of the will could have no eck (D. 35, 1, 92.) ee 

Titia appointed her children Sempronius and Maevia heirs in eqyal shares, and 
requested Maevia to manumit by will her slave Stichus, because she intended to leave 
eo many slaves to her by codicilli. She bequeathed no slaves by codicilli. Held that 
Maevia could not claim any slaves under that general clause, and that she was, there- 
fore, not bound to manumit her slave Stichus. (D. 31,34.) ® 

“Out of the 100 auret I have bequeathed to Titius, let rfty heir give 50 to Seiua.” 
There was no such legacy to Titius. Held that these words of description did not 
amount to a legacy of 50 to Titius. (D. 35, 1, 72, 8.) 

A father appointed his daughter heir, and substituted her son, and bequeathed 200 
aurei to the daughter’s husband, saying that he would be content with that, because 
he had made his daughter and her son heirs, and recommended them to share all his 
property with him. The daughter bequeathed the whole inheritance away from her 
husband. Held that he was a legatee only for the #00 aurei. (D. 36, 1, 78, 8.) 


IV. The intention of the testator must be declared with 
reasonable certainty. Two things must be certain: (1) the 
object bequeathed, and (2) the person to whom the bequest is 
made. This certainty may be impaired or destroyed in two 
ways. The legacy may be perfectly clear, but the testator may 
have bequeathed what he did not intend to bequeath, or toa 
person he did not wish to be legatee, through some error. 
Again, the language of the testator may be obscure or suscep- 
tible of more than one meaning, or not susceptible of any clear, 
probable meaning. There may be mistake or ambiguity. The 
testator has either certainly done what he did not intend to do, 
or he has not clearly signified what he did intend to do. The 
sources of error are comparatively few, but the sources and 
varieties of ambiguity are endless. For convenience, there- 
fore, the subject of interpretation is reserved for separate 
examination—a course the more expedient, because many of 
the examples belong to the department of Rights of Legatee 
rather than to the Investitive Facts. Here then attention will 
be confined to three things: (1) certainty in the object; (2) 
certainty in the person .f the legatee; and (3) essential error; 
that is, such error as is fatal to the lewacy. 

1. Certainty in the object of the legacy. 

A legacy was good if there were any distinct means of 
ascertaining the object of the bequest. 

A testator bequeathed Stichus. This is intelligible enough, but it turned out that 
the testator had several slaves of that name. It was open to any ltyatee to whow 
which Stichus was intended ; antl failing such evidence, the heir could give whichever 
he pleased, but he must give one Stichus, (D. 3, 32, 1.) 

A testator bequeath:d an annuity without saving for what sum. According to 


Mela, the legacy was void for uncertainty, but Nerva said that the sum might be 
determined by evidence, either from the amount the testator bad been in the babit of 
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allowing the legatee, or from the rank and dignity of the legatee. It was for the judge, 
according to the latter opinion, to impart certainty and completeness to the legacy. 
This was also the opinion of Ulpian. (D. 33, 1, 14.) 

A testator manumitted a young slave Stichus by will, and charged his heir to pay 
for teaching him a trade, by which he might be able to maintain himself. The 
testator did not specify any trade. But Valens (deciding against Pegasus) held that 
it was for the Preto? or an arbiter to supply the omission, having revard to the 
wishes of the deceased, 4nd the age, position, disposition, and talent of the slave, 
(L, 82, 12.) 

A testator left a legacy to the town of Graviscas (not saying for how much) for the 
repair of the road leading from that place to the Via Aurelia. Unless the eum 
required is enormous, or the estate of the testator small, in which cases the presump- 
tion was that he had not intended to give his whole property to the repair of a road, 
the judge would determine the exact sum to be given, keeping in view the value of 
the inheritance. (D. 31,30.) © 


2. Certainty in the person of the legatee, 


A legacy left to an indeterminate person was of no effect. Now a person 
appears to be indeterminate when a testator adds him with an indeterminate 
notion of him in his mind; as, for instance, if the legacy were left thus : 
“ To the Man that comes first to my funeral, let my heir give ten thousand 
sestertit.” The rule of law is the same if he gave a legacy generally to all— 
“Whoever comes to my funeral.” In the same case is what is left thus, 
“Whoever bestows on my son his daughter in marriage, to him let my heir 
give ten thousand sesferiz.” So also a legacy of this nature, “ Whoever, 
after this will is written, shall first be named consuls,” is held equally to be 
a legacy to an indeterminate person ; and, in fine, there are many other 
examples of this sort. (G. 2, 238.) 

But a legacy is rightly left to an indeterminate person if he is determin- 
ately pointed out, as, “ Of my kinsmen as they now are, whoever comes first 
to my funeral, let my heir give him ten thousand sesfertii.” (G. 2, 238-) 

Freedom, too, it is held, cannot be given to an indeterminate person, for 
the fer /ufia Caninia orders slaves to be freed by name. (G. 2, 239.) , 

A tutor also must be determinate when he is appointed. (J. 2, 20, 25 ; 
G. 2, 240.) 

To indeterminate persons it was not allowed of old to leave either a 
legacy or a trust. Not even a soldier could leave anything to an indeter- 
minate person, as the late Emperor Hadrian decided by a rescript. Nowa 
person scemed to be indeterminate when the testator added him with an 
indeterminate notion of him in his mind ; as, for instance, if one were to say, 
“Whoever bestows on my son his daughter in marriage, to him let my heir 
give such and such a farm.” A legacy, too, left to the first persons to be 
named consuls after the will was written, was held to be equally a legacy to 
an indeterminate person; and in fine, there were many other forms of this 
sort. Freedom, too, it was held, could not be given to an indeterminate 
per:on, for the received opinion was that slaves must be freed by name. 
But a legacy was rightly left if the person was determinately pointed out: 
that is, to an indeterminate person from among determinate persons, as, 
“Of my kinsmen as they now are, if one takes my daughter to wife let my 
heir give him such and such a thing.” But legacies or trusts left to inde- 
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terminate persons and paid by mistake could not be demanded back ; so 
the sacred constitutions had provided. (J. 2, 20, 25.) 


This rule was extended to a number of eases (such as that 
of alieni posthumi, if conceived in the lifetime of the testator 
or person whom they succeeded ab intestato) where the legatees 
were perfectly certain, until the hardship ,of such technical 
rigour led to an amendment of the law. °(C. 6, 48.) 


A testator manumits Stichus by will. He has more than one slave named Stichus, 
Held that none of them can get the benefit of the bequest unless proof is given to 
show which was meant. (D. 40, 4,31; D. 34, 5,27.) So if a legacy is left to Stichus, 
and there are two of that name, whichever proves that he was intended, becomes the 
legatee. 9 

A testator bequeathed in his will house room (habitatio) to all his freedmen whom 
he should name in codicilli. He named none. The legacy fails. (D. 33, 2, 18.) 

A legacy is given to each of two called Titius. The testator revokes his legacy 
to Titius, without saying which. The legacies of both are revoked if neither can 
prove that the other's legacy alone was intended. (D. U4, 4, 3, 7.) 


3. Error. 

Meie clerical errors, such as the omission of singfe words, 
dare (D. 30, 106), or volo (C, 6, 42, 10), do no harm, particularly 
if the meaning of the testator can be made out from the 
context. If the writing is illegible or unintelligible, such part 
only is struck out; what is legible remains valid. (D. 50, 17, 
73, 3.) The addition of statements not essential to the 
legacy, if they are erroneous, do not impair the legacy. 
Superfluities do no harm. (1). 50, 17, 91.) 

An error in the object of the bequest (én corpore) is fatal. 


A testator wishes to bequeath plate; but what he writes or dictates (it i ime 
Material which) is yarments. The error is fatal. (1). 28, 5, 9, 1.) 

A testator wishing to leave a legacy of garments teed the words ‘ su peller ” (furni- 
ture), thinking that that word covered garments. The error is fatal, because it is an 
error, not in the name of a person, but in the name of a thing. (D. 80, 4, pry 

A testator left a lezacy of 200 when he meant only 100. Held that 100 was 
due, because it is in the woo, (D. 30, 15; DD. 28, 5, 9, 4.) Suppose the testator 
wrote 100 when he meant to give ZO, the levacy was valid, but was the amount to 
be 100 or 200% ‘The answer viven is ZOU.) (DV. Zs, 5, %, 2.) 


If a testator made a mistake in the name, the after-name, or the first 
name of a legatee, provided the person was agreed on, the legacy none the 
less takes effect. The same rule is observed in regard to heirs, and rightly. 
For names have been discovered in order to point out men, and if in any 
other way it is understood who they are, it makes no difference. (J. 2, 
20, 29.) , 

Nearly akin to this is the rule of law, that a false description (demon stratia) 
does not annui a legacy. If, for instance, one leaves a Jezacy thus: “ Stichus 
my slave home-born I give and leave,” then even although he is not home- 
born but was boughty yet as the slave meant is agreed on, the legacy holds 


924 LEGACY. 


good. Agreeably to this also, if he describes him as “ Stichus the slave I 
bought from Seius,” and he was bought from somebody else, the legacy holds 
good if the slave meant is agreed on. (J. 2, 20, 30.) 


A demonstratio is a statement—an adjective clause—not 
necessary to detergnine the object of the legacy. This is gener- 
ally the case whem the qualifying or descriptive statement is 
added to the name of a person, the name being sufficient to 
mark the legatee or other object of the legacy with certainty. 
The rule, then, may be expressed thus :—when a part of the 
description is sufficient to identify the object or person, and 
part of the description is unnecessary, the truth or falsehood of 
this superfluous addition ‘is not material. But if the whole of 
the description is necessary and part of it is false, the legacy 
fails. In this case the description is called “ determinatio.” 


A testator had two slaves—Philonicus a baker and Flaccus a fuller. He bequeathed 
to his wife Flaccus the baker. If the testator is proved to have known the names of 
the slaves, Flaccus will be the legacy to the wife; but if not, she gets Philonicus 
the baker. (D. 34, 5, 28.) 

“T bequeath to you the sum Titius owes me.” Titius owes nothing, and as there 
is nothing to determine the sum except that circumstance, the legacy fails on account 
of uncertainty in the object. (D. 30, 75, 1.) 

“‘T bequeath to you 10 aurri, the sum I owe to Titius.” The testator owes 
nothing. This is a valid legacy for 10 auret, because, rejecting the second clause, there 
isa definite legacy in the first clause. The recital is in any ease nugatory, because a 
testator cannot bequeath a sum he owes. (1). 30, 75, 1.) 

“T bequeath to you the 10 auret Titius owes me.” Here the language of descrip- 
tion is manifestly essential, because what the testator means to bequeath is not 10 
aurei, but the debt of Titius. IRPf there were no debt, the legacy fails ; because even 
if there were a debt the heir is not bound to pay the money, but only to transfer his 
right of action against the creditor, (D. 30, 75, 2.) 

A testator bequeathed all his lands, extending to the place called Galas, on the 
borders of Galatia, under the charge of his first bailiff. Part of the land under this 
bailiff adjoined Cappadocia, not Galatia. Held that the erroneous reference to the 
boundary is immaterial, since the land is sufticiently ascertained by the description 
that it is under the charge of a particular bailiff. (D. 32, 35, 1.) 

A testator bequeathed the two polished plates he had bought in the place where 
image-vendors are. The testator bought two plates as described, but they were en- 
graved, not polished. He made his will only three days before his death, and had 
bought no other plates. Held that the discription “ polished ” is immaterial, since 
without it the plates can be identified. (D. 32, 102, 1.) 

“Let my heir give to Titius what is due to me by the will of Sempronius.” The 
testator after making his will made a novation of the debt, so that it was no longer 
due by the will of Sempronius, but by the promise of the heir of Sempronius. The 
description thus became inaccurate. Neverthcless, the description as it stood was 
sufficient to identify the object of the legacy, which was accordingly valid. (D. 31, 
76, 3.) 

“To Pamphila I wish to be given 400 aurei, made up as follows :—So much from 
Julius my steward, ao much from my property in camp, and so much from cash in 
possessiun,” The testator survived many years, and at his degth there was no money 


UNCONDITIONAL BEQUESTS. 925 


— the description given in the legacy. The legacy was valid, because the 
description was merely of the nature of an instruction to the heir, showing where he 
could with convenience get the money. Its falsity was therefore immaterial. (D. 
80, 96, pr.) 

A testator and his brother were joint-owners of certain property. The testator 
made his daughters heirs, and saying that the property was valued at 2000 aurei, 
requested them to accept from their uncle Lucretius Pacatus F000 aurei for their share. 
The testator survived several years, and the property greatly ¢ncreased in value. Were 
the daughters bound by the statement of value to accept 100C aurei from their uncle? 
It was held that they were entitled to their half of the property according to its true 
value at the time of testator’s death, as the figures mentioned by bim were merely 
descriptive, and not intended to restrict the bequest. (D. 31, 89, 1.) 


Much more an untrue ground ( /a/sa causa) does no harm to a legacy ; as 
when one says, “ To Titius, because in my absence he looked after my busi- 
ness, I give and leave Stichus ;” or, “To Titius, because by his advocacy | 
was Cleared of a capital charge, I give and leave Stichus.” For although 
Titius never managed any business for the testator, and although his advo- 
cacy never cleared him, yet the legacy takes effect. If, however, the ground 
were put forth conditionally—in this way for instance, ‘To Titius, if he has 
looked after my business, | give and leave a farm”—the rule of law is 
different. (J. 2, 20, 31.) 


s 

Causa here means the motive assigned by a testator for his 
liberality. This is manifestly less necessary for the determina- 
tion of the object of a legacy than the “ demonstratio,” and 
consequently its falsity is even less material. A causa is dis- 
tinguished from a condition by its relating to some past or 
present act or event which the testator does not regard as 
doubtful. A condition relates either to a future act or event 
or to a past act or event of which the testator is doubtful. 

A testator bequeathed a farm to his wife ; for, said he, it was on her account T got 
it. The reason stated was not correct, but the legacy is youd, as there is no doubt aa 
‘to the object of it. (D. 33, 4, 1, 8.) 

A testator appointed his two sons heirs, and gave one of them a prelegacy of 
farm, saying that his brother had obtained an advance in cash. The preloyacy is 
good even if no advance had been made. (D. 35,1, 17,2.) But if the testator had 
said that the prelegacy would be piven if the other brother had had the advance, then 
the legacy would fail, since the condition failed. (D. 35, 1, 17, 3.) 

“*T wish 1000 solidi to be given to Endo, because he was the first born after his 
mother obtained her freedom " Endo is entitled to the legacy, althongh unable to 
prove that he was born after his mother’s manumission. (D. 40, 4, 60.) 

‘‘T inform my heir that I owe Demetrius my uncle 3 denaria, and that Seleucus my 
uncle deposited with me 3 denaria, and I desire these sums to be forthwith returned 
and paid to them.” The legacy is void if the sums were really due, because a legacy 
could not be made of a sum due to a creditor; but if not, the sums will be due as 
legacies, notwithstanding the error in the recitals (falea causa). (D, 31, 88, 10.) 


But if the person charged with a legacy can prove that the 
testator would not have left the legacy but for his erroneous 
belief, then he can defeat the legatee, on the ground that his 
claim is against good conscience (dolt exceptio). (D. 35, 1, 72, 6.) 
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Pactumeius Androsthenes appointed Pactumeia Magna his heir, and substituted 
her father Pactumeius Magnus for her. The father was killed, and the rumour was 
that the daughter also wasdead. Thereupon the testator made a new will, appointing 
Novius Rufus his heir, saying that he did so because he could not have the heirs whom 
he wished. (Quia heredes quas volui habere mihi continere non potut Novius Rufus 
heres esto.) Paul states that on the petition of Pactumeia, the rumour of whose death 
was false, the cause was tried, and resulted in her obtaining the inheritance, as the 
recital showed such to fave been the testator’s intention. She was, however, liable 
for the legacies contained in the second will, just as if she had been named heir 
therein. (D. 28, 5, 92.) 

Titius appointed as heira his mother and Sempronius, substituting Cornelius to 
both. The mother died, Sempronius was deported, and it appeared, therefore, that 
Cornelius would be sole heir. To him Titius wrote as follows :—‘ Titius to Cornelius 
his heir, greeting. J request you, Cornelius, since my mother’s share has devolved on 
you, and also the share of Sempfonius, once my curator, now suffering deportation, 
and you are heir-presumptive of all my property, that you will give Gaius Seius 
one-third of the inheritance.” Sempronius was pardoned, and along with Cornelius 
entered on the inheritance. This trust could not be charged to him by implication, 
but Cornelius was bound to give Gaius Seius one-sixth of the inheritance. The 
testator’s recital was true in regard to one-half, and turned out to be erroneous in 
regard to the other half; and under the circumstances of the case it was held that his 
intention w&s best carricd out by reducing the burden of the trust in proportion to the 
benefit derived by Cornelius from the will. (D. 36, 1, 75, pr.) 

“T order tu be restored to my wife Sempronia by my heirs 100 auret I have borrowed 
from her.” Sempronia sued on the alleged loan, but failed to prove it. It was held 
that ahe could demand the money as a legacy. (D. 32, 93,1.) If, however, the 
testator said she had sworn to return the money, the recital would be sufficient 
evidence of the loan, and it could be recovered as adebt. (D. 52, 37, 5.) 


Modur.—This term may be considered here along with 
demonstratio, determinatio, and causa. 

When a provision in a will was intended to impose a duty 
on a legatee or heir, and not to suspend the vesting of the 
legacy, it was called modus. Security for its performance may 
be demanded from the legatee by the heir before payment 
of the legacy. (D. 35, 1, 40,5; D. 34, 3, 26; D. 35, 1, 80; D. 
32, 19.) It has this in common with suspending facts or 
conditions, that if illegal it was regarded as not written (D. 35, 
1, 37), or the testator’s wishes might be carried out cy prés. 


A testator left land to a city, out of the rents of which certain games were to 
be annually celebrated in his memory. The games prescribed were not permitted 
by law in that place. Modestinus said it was uot right that the land should go to the 
heir, for whom it was never intended. He therefore said the heirs should meet the 
heads of the city, and fix on a scheme by which the memory of the testator might be 
preserved by lawful celebrations, (D. 33, 2, 16.) 


When a legatee fails to carry out the whole injunctions of 
deceased, he must resign a proportion of the profits to the 
heirs (D. 33, 2, 17); but if the legatee is prevented by circum- 
stances out of his power, he can retain the legacy. (D. 3u, 92, 
1; D. 81, 88, 3.) 


¢ 
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At first the heir was the only person that could require a 
legatee to perform a modus ; but Gordian enacted that anyone 
interested in the performance of the duty might cafl upon the 
legatee to observe the terms of bequest. (C. 6, 45, 2.) 

V. In certain legacies the election of the heir or legatee is 
necessary to vest the legacy. ° 

1. Legacy of choice (Legatum optionis): 


A legacy at a man’s option—that is, where the testator had ordered the 
legatee to choose from among his slaves or other property—involved in itself a 
condition ; and therefore unless the legatee himself made the choice in his 
lifetime, he did not transmit the legacy to his heir. But under our constitu- 
tion this, too, has been remodelled and pul on a better footing; and full 
leave has been given the legatee’s heir to choose, although the legatce has 
not done so in his lifetime. As greater diligence, too, has been used in 
handling the matter, this addition has been made in our constitution :— 
if there are several legatees to whom the option is left, and they difler as to 
the choice of the object, or if one legatee has several heirs, and they differ 
among themselves about choosing, and one desires to choose gone object, 
another another,—then, that the legacy may not be lost (the rule brought in 
by most of those learned in the law, contrary to all good feeling), fortune is 
to be judge of the choice, and the case is to be finally settled by lot, so that 
the opinion of him to whom the lot comes is to prevail in the choice. 


(J. 2, 20, 23.) 


In the constitution referred to, Justinian observes that the person that has the 
election obtains the thing chosen, and compensation is to be made to his co-legatces, 
or in the case of the heirs of a single legatee, to the co-heirs, of the value of their 
share. In the case of slaves Justinian fixed the following scale vf maximum prices, 


(C. 6, 45, 3, pr.) :— 
Not exceeding 


» Slaves, male or female, under 10 years of age, 10 sulidi. 

- s above is unskilled labourers, 20 ,, 
” ” ” ” skilled rT 30 4s 
” 2) ” 9 notaries, 50 ” 
‘“ ae re in doctors and midwives, 60 ,, 
»  eunuchs under 4 30°... 
ie “ abuve se unskilled labourers, 50 ,, 

killed 3 10) 45 


If the choice were left to a third person, and for any reason that person failed or 
refused to make a choice within a year, the legatee himself was allowed by Justinian 
an option. He was nut, however, to choose the best, but must content himself with 
a medium specimen of the kind from which he is allowed a choice. (C. 6, 43, 3, 1.) 

When a chuice was allowed of slaves without specifying the number, Antoninus 
Pius in a rescript states that the legatee might take three. (D. 33, 5, 1.) 

An election once made cannot be altered (D. 30, 5, pr.), unless some of the things 
have been concealed from the legatee, in which case he bas anuther choice, (D. 
$3, 5, 4. 

A a of selection implied a right to inspect prior to making the choice ; as, ¢.9., 
wine. (D. 33, 6, 2, 1.) 
The time ah syhich the chvice must be made. if not named by the testator 


928 LEGACY. 


might be fixed by the Preetor ; but even after the time had elapsed, the legatee could 
make his choice if the heir had not sold the things in question. (D. 33, 5, 6.) 


2. Alterhative legacy. ; 


. Such a legacy as this takes effect :—‘ Let my heir be condemned to repair 
such a one’s house,” or “to free such a one from debt.” (J. 2, 20, 21.) 


“T give and bequeatn Stichus to Titius if he does not choose Pamphilus.” “TI 
bequeath Stichus or Pamphilus to itius, whichever he pleases.” This is a single 
legacy with a choice to the legatee, unless the choice is expressly given to the heirs 
of the testator. (D. 33, 5, 9, pr.) 

“I bequeath 10 auret to Sempronius ; or if he do not take them, I give him my 
slave Stichus.” In this case there are two legacies, the second of which is conditional 
upon the refusal of the first. (D. 31, 8, 1.) 

A 


3. Legacy of a thing in general terms. 


If a slave or other property is left in general terms, the choice lies with 
the legatee, unless the testator has said otherwise. (J. 2, 20, 22.) 


When the choice was with the heir, he must give a slave of whom the legatee 
could retain the possession (ut eum habere liceat), and therefore one that was not liable 
as noxa; bw’ the slave need not be healthy. (D. 30, 45, 1.) Also the heir must not 
give a slave that stcals; he must select a slave in good faith. (D. 30, 110.) 


VI. When it is uncertain whether the legatee or the testator 
dicd first. 

In cases of apparently simultaneous death of two or more 
people, as by shipwreck, fire, or in battle, it often was material, 
in determining the devolution of an inheritance or the fate of a 
legacy, to ascertain which died first. The same rules apply both 
to inheritance and legacy. 

The rule, subject to exceptions presently to be stated. was, 
that when there was no evidence to show which of two or more 
persons died first, the law would not presume that one died 
before the other. (D. 34.5, 18, pr.) This rule operated, there- 
fore, in favour of the person in possession, or the person that 
did not require to invoke the aid of the law. 


A gift (which was valid unless revoked in his lifetime) was made by a husband to 
his wife. Both husband and wife perished together. It was held that the gift 
was valid, because the donor did not survive to reclaim the gift. (D. 34, 5, 8.) 

A mother stipulated with her son-in-law for the return of her daughter’s dowry to 
her, if the daughter died before the death or divorce of her husband. The mother 
and daughter perished together. The mother’s heir could not recover the dowry, 
because there was no evidence that the mother survived the daughter ; and according 
to the law, if she died before the daughter, her heirs had no claim to the dowry. 
(D. $4, 5, 16, pr.) 

A husband bequeathed her dowry to his wife, and both perished together. If the 
wife survived the husband for a moment, her heirs could recover the legacy ; but in 
the absence of proof of that fact, the heirs of the husband could not be sued for the 
dowry. (D. 34, 5, 17.) 


MODALITY, 929 


Exceptions —The exceptions to the above rule are dictated 
by a desire to prefer certain claimants to others. . 

1, When a child above the age of puberty perislied along 
with a parent, and there was no evidence to show which sur- 
vived, it was presumed that the child surviyed the parent, 
(D. 34, 5, 22.) When a father and sone were killed in 
battle, the rival claimants for the father’s property were the 
mother as heir to the son, and the agnatic collaterals as heirs to 
the father, If now the son survived the father, he became 
his father’s heir (without the necessity of any acceptance), 
and the mother succeeded to both. On the contrary, Hf the 
father survived, the property went a€ay from his wife to his 
agnatic kinsmen. To avoid a result at variance with popular 
feeling, the son was presumed to survive the father. (D. 34, 
5,9, 1.) That this is the trne reason of the rule, and not any 
abstract idea of the probability of a son being stronger and 
surviving, is evident from another case. When the father was 
& freedinan, and the patron. therefore, was entitled to succeed 
him, the presumption was reversed, and it was held that the 
father survived the son in order that the nyghts of the patron 
might be secured. (D. 64, 4, 9, 2.) 

2. When a child under the age of puberty perishes alone 
with a parent, the child is presumed to die firstw  (D. 34, 
5, 23.) 

It was agreed between a father-in Jaw and a «on in-law, thet if the danghter died 
leaving a child a year old, the son-in-law should retain the dowry ; but if the sen died 
first, the husband should retain only a portion of the dowry, The mother and son 
pepished in a shipwreck. Held that the father should retain only part of the 
dowry as agreed upon. (D. 23, 4, 26, pr.) 

3. A person 18 burdened with a trust if he dics leaving no 
children surviving him. Both he and his only son perished 
together. It was presumed that the son died first, aud thereby 
the trust took effect. This is a presumption in favour of @ 
trust. (D. 36, 1, 17, 7.) 

4, A female slave was to get her freedom if her first child 
wasa son, She had twins—a boy anda girth If there was no 
evidence to show which was born first, it was presumed to be 
the boy, in order that the mother may get her frecdom aud the 


daughter be freeborn, (D. 34,5, 10, 1 


(B.) Modality of Legacies. 
PLACE OF PERFORMASCE.—When a thing is bequeathed, it is 
to be given to the Jegatee where it is found at the testator's 
"a : : 3 N : 
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death, or where it is afterwards removed in good faith by the 
heirs (D. 30, 47, pr.) Hence if a slave runs away before the 
testator’s death, the cost of pursuit falls on the legatee (D. 30, 
108, pr.) ; but if after the testator’s death, on the heir. (D. 31, 
8, pr.; D. 30, 39, pr.) " 

If the testator expressly adds a place where the legacy is to 
be given, his injunctions must be observed. (D. 30, 47, pr.) 
This intention may be gathered from the nature of the legacy, 
as when a testator bequeaths grain warrants (tesserae frumen- 
tariae) to his freedmen for their maintenance. These were 
orders for the delivery of so much grain from the national 
granarics, and could be bought and used only in Rome. It was 
held that although the greater part of the testator’s property 
was in the provinces, his heir must deliver these warrants in 
Rome. (D. 5, 1, 52, 1.) 

TIME OF PERFORMANCE.—If no time is fixed by the testator, 
and the,legacy is unconditional, the legacy may be demanded 
as soon as the heir enters upon the inheritance (D. 31, 82, pr.); 
but if the heir does not dispute the legacy, he must be allowed 
a moderate time for payment before an action can be brought 
against him. In case of dispute the length of delay to be 
granted was determined by the Prator. (D. 30, 71, 2.) The 
legatees are not bound to wait for the result of a trial in which 
the genuineness of the will is unjustly attacked, but they must 
give security to restore the property in the event of the accusa- 
tion proving well founded. (C. 6, 37, 9.) 

A testator may, however, give the heir a specified time for 
performing, which was done by a clausula prorogationis, This 
clause was not applied to specific gifts, but to legacies of res 
Jungibiles, 1.e., quae numero poudere mensurave constant. 

The instalments must be equal (D. 33, 1, 3, pr.), unless the 
testator has otherwise determined. (D. 33, 1, 3, 2.) 


POSTPONED AND CONDITIONAL LEGACIES (D/ES, CONDITIO). 


The testatur may name a day on which the legatee is to be 
puid. 

As has been already explained (p. 587), a distinction was 
made in the Roman law between the time when a right vests 
and the time when its performance may be required. The 





1 Quas pecuntas legavi, quilus dics adpeositus mon est, cas heres meus aunua bima 
Grima die dato. (D. 30, 30, pr.) 
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former was expressed by the phrase dies cedit, the latter by the 
phrase dies venit. . 

(1.) After the vesting (dies cedit), payment may be made of 
the legacy, although it cannot be demanded until the day 
named (dies venit), But if the right has not,vested (dies non 
cedit), payment, if made, can be recovered ae the discharge of 
what is no debt. (D. 12, 6,16, pr.) This distinction is equally 
true, both for contract and for legacy. (D. 35, 1, 49; D. 35, 1, 
1,1.) 


Titius was charged to give certain property to his nephews, subject to a condition. 
These nephewr were under the pot stas of their father. Titius conld not get a valid 
discharge until the condition was fulfilled; for it might happen that before the 
condition was fulfilled, the nephews might be sut juris, and ao acquire for their own 
benefit, and not for their father. Again, some of them might dic, and the shares of 
the survivors be thereby augmented. ‘Titius was therefore not allowed, by anticipat- 
ing payment, to vary the richts of the parties. (1). 50, 124, 11.) 

A wife made her husband her heir, and Appia his substitute. She charged him to 
give the whole to Appia on his death; or if Appia died before him, to Valerian, her 
nephew. The husband might give Appia the property in his Jifetim® but if be 
survived Appia, he must answer for the whole of it to Valerian. (1). Sz, 41, 12.) 


(2.) If the legatee dies after the vesting (dies cedit), but 
before the day of demand, his heir is entitled to the legacy ; 
but if the legatee dies before the vesting of the legacy, his heir 
takes nothing. This point makes a cardinal difference bet ween 
contract and Jegacy. Aftera contract had been made, although 
the creditor dicd before the day of vesting: (dia non cedity, his 
rights passed to his heir. (1. 56, 2, 5, pro; D. 36, 2,4.) The 
‘eason for this difference is given as follows ie. person ia 
making a contract is understood ¢o act with a view to the 
benefit of his heir as well as of hhunmself. But a testator dis- 
tributes his property with regard to the favour in which the 
leratees stand with him. It is for them Ins bounty ts iitended, 
Their heirs are necessarily unknown to him, for if the legatee 
dies leaving a will, one set of persons miy succeed ; and if he 
dies intestate, quite a different set. There can therefore be no 
general presumption that a testator intends his bounty for 
those unknown persons, the heirs of his legatee ; and it is more 
reasonable to suppose that if the legatee dies betore the vesting 
of the legacy, the testator would desire his portion tou go to 
the co-legatees, also objects of his bouuty, rather than to the 
heirs of the legatee. 

After a legacy vests, it is simply property, and as such 
descends to the heirs of the legatee. 
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(1.) When the legacy is unconditional (/egatum purum), and 
no dey is fixed for performance, the right of the legatee vests 
(dies cedit) ‘at the moment of testator’s death. (C. 6, 51, 1, 1.) 
Performance, however, cannot be demanded (dies non venit) until 
the heir enters.on the inheritance. 

If the legacy is,conditional, but the condition is illegal, the 
right of the legatce aiso vests. at the time of testator’s death. 
(D. 36, 2; 5,.3 ;. D. 36,.2, 5, 4.) 


Excertion.— When a usufruct is bequeathed, it dues not vest (dies non cedit) until 
the heir enters. (D. 36, 2, 2.) The reason is, that as a usufruct expires with the life 
of the legutce, nothing is to be gained by throwing back the day of vesting to the 
time of testator’a death. (D. 6, 283.) The so'e purpose of making the day of vesting 
retroactive, since nothing can be claimed until the heir enters, is, that in the event of 
the legatee dying between the death of testator and the entry of the heir, he may 
transmit his own rights to his heir. Perhaps a better reason is that a usufruct can 
hardly be said to vest until the right to actual enjoyment accrues. Hence it appears 
that until the day of demand (dics reid) the right of the usufructuary does not vest 
(dies non ccdit). (VD. 7, 3,-1, 2.) 


(2.) When a legavy is unconditional, and a day (dies) is fixed 
by testator, the legacy vests (dies cedit) at the testator’s death, 
but the demand must be put off until the day named (dies venit). 
The day may be remote, as 100 months ; but if it is certain, the 
legacy vests at once’ on the death of the testator. (D. 36, 2, 
21, pr.; D. 36, 2, 5, 1.) 

(3.) When the legacy is conditional it does not vest, and so 
is not trausmitted to the heirs of the legatee until the condition 
is fulfilled (D. 86, 2, 5, 2), unless, of course, the failure of the 
condition 1s caused by the heir, When that happens, perform- 
ance may generally be demanded; that is, on the performance 
of the condition at once dies cedit and dies venit. (D. 34, 1, 41.) 


CONDITIONS, 


J. What is a condition ? (conditio). 

A condition has two. marks—futumiy and unceriainty. It 
suspends the opcration of an. investitive fact until a future 
and uncertain event has or has not happened. 

1], Condition is distinguished from dies. Both relate to a 
future event; but dies relates to a certain, condition to an 
uncertain, event. The uncertainty of an event may, however, 
mean one of two things; either that the event is certain, as 
the death of Titius, but the time uncertain, or the event itself 
is uncertain, as that Titius, aged two years, will reach puberty. 
ln the Jaw ot contract there is no condition, unless the event 
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itself is uncertain. Thus a promise to give on his death by a 
debtor, is not a conditional promise; the dies is future, but it 
will certainly happen, although it is uncertain when. In this 
case, then, dies cedit when the contract. is made, dies non ventt 
until the death of the promiser. (D. 12, 6, 13.) 

In the law of wills and legacies an exceyftion oecurs, If the 
event is the death of the heir, it is held not to be an tueertus 
dies, but a cowiitio. In this event only is the saying true, dics 
incertus conditionem in testamento factt. (D. 35, 1, 74, pr.) 

“fet my heir, when ‘Titius is dying, give him 100 aurei.” This 
is unconditional, as in the case of coptract. (D. 35, 1, 79, pr. ; 
D. 36, 2, 4, 1.) 

“Let my heir, when dying, give Titins 100 aurei. This is 
a conditional legaey, in opposition to the case of .cantract. 
(D. 35, 1,1,2; D. 38,2, 4, pr.s DB. 85, 1,79, 1) 


The purpose of this illogical distinction is to prevent the possibility of an heir of a 
legatee taking when the legacy bas uever vested in the legates, Thiseuppears by a 
consideration of the two cases. 

When the death of the lezatce is the event upon which the legaev is payable, it in 
considered to vest in the leyatee with his last breath. By this momentary vesting his 
rights pass to his heirs in the ordinary way of devolution, His heirs take from him, 
not from the testator, 

When the death of the heir was the event upon which the Jesacy depended, the 
legatee might die before the heir; and thus, when the event occurred, no legatee be 
in existence to whom payment could be made Taosuchacase by no possibilty could 
the lesatee be entitled ; and thus bis heirs would take directly from the testator, It 
was considered, however, that the testator never meant te extend hin liberality to the 
heirs of the levatee, (D. 35,1, 79, 1.) But althoush fur thie purpose the death of 
the heir was held to be a condition, still, contrary to the rule poverning conditions if 

ethe heir chose to pay the lezacy in his hifetime, repayment of wleculd not be demanded 
although the legatee died before him iC 6, 42, 125 P. oz, 4, 12.) 

Titia appointed her son, who had children, as heir on trust to snerender the whole 
of her property to his song or their children, on demand (qevm «pee pets nt) The 
demand is not a condition of the vesting, but simply fixes the time (dies) when the 
trust must be performed. (D. 35, 1, 85.) 

Seius Saturninus left Val cius Maainous his heir on trast to give the inheritance to 
his son Seius Oceanus on kis attain'ng his aixteenth year. Vefore reaching that age 
Oceanus died. Mallius Seneca, vocle of Oceanus, claimed the inheritance of Satur- 
ninus as next of kin to Oceanus. Maximus resisted the claim on the ground that 
Oceanus having died before the vesting of the legacy, it did not pass to his heirs, and 
that he was therefure entitled to hold the property discharged from the trust. It was 
held that the clause, “ on attaining his sixteenth year,” was not ac ondition, but merely 
specified the time for perforaance. This judgment rested on the view that in delaying 
the trust for his son until he reached sixteen, Saturninus consulted his interest, and 
not the benefit of Maximus, and that he had no intention to make the rights of his 
gon depend on the hazard of bis sixteenth year. Mallius, therefore, got the property. 
(D. 36, 1, 46.) 

A testator bequeathed 10 aurei to his daughter Alia Severina, which she was to 
reeive on her attainiyg her legal majority. She died before reaching majority, but 
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after the testator. Her heirs are entilled to the legacy after the lapse of the time 
that would have brought her, if she had lived, to her majority ; t.¢., when she had 
completed her twenty-five years. (C. 6, 53, 5.) 

A testator left 100 auret to Titius, adding, “Let my heir give him the money 
bequeathed if my mother dies.” The use of the present tense would seem to show 
that the legacy was unconditional, and thut the death of the mother simply fixed the 
time for performance. * Ofiliue, taking that view, said the heirs of the legatee were 
entitled althow:l: Titius Died pefore the mother, but after the testator. Labeo and 
Javolenus, however, said it was a condition; it was so in terms, and there was no 
sufficient reason to’ believe that the testator meant anything else. (D. 35, 1, 40, 2.) 

“When Titius is thirty years old, let Stichus be free, and let my heir give him a 
farm.” Titins died before thirty. The legacy of the farin fails, but the gift of liberty 
Was construed as unconditional ; the arrival of Titius at thirty years merely fixing 
a time during which the gift of freedom was to be postponed. (D, 40, 4,16; D. 
40, 7, 19.) ‘ 

A testator desired bis heirs to manumit Stichus, and charged Seius, if Stichus con- 
tinued to live with him, to supply Stichus with food and raiment ; and also when he 
(Seius) reached his twenty-fifth year, to buy a commission (militia) for him. Seius 
died before reaching twenty-five. It was held that the heirs of Seius must buy the 
comission after the time that would allow Seius to reach twenty-five. (D. 34, 1, 
18, 12.) 

2. Conditio is distinguished from Modus. 

Modus is when a duty is imposed on a legatee by a testator 
to do something after the legacy vests—as to build a tomb, or 
to execute a public work, or to give up part of the Jegacy to 
another. (1). 35,1, 17,4.) A condition is an essential pre- 
liminary to the vesting of a legacy. 

A testator gave liberty to his slaves Saccus, Eutychia, and Hirene, on condition 
that they should every alternate month burn a lamp in his tomb, and make a sacrifice 
for the dead. This is not a condition, but a duty imposed on the slaves on attaining 
their freedom, which the judge can compel them to perforin. (D. 40, 4, 44.) 

“Let Pamphilus be free, provided that (if@ ut) he render his accounts to my children.” 
Julian said that the meaniny of the testator was clear. He did not intend that the’ 
accounts should be rendere| satisfactorily before Pamphilus got his liberty, but that 
he should be manumitted, and compelled to give an account to his sons. (D. 40, 4, 
17, 2.) 

“Let my heir give to Maevius whatever sum he receives from Titius.” By this 
legacy the right of Maevius is not dependent on the acbual recovery of the sum by 
Titius ; the testator meant to impose a duty on the heir, not to make the legacy con- 
ditional ; and therefore Maevius can, upon the entry of the heir, compel him to trans- 
fer his right of action against Titius. (D. 31, 50, 2.) 

3. Conditio Exvtrinsecus. 

When a legacy depends on some event determined by the 
law—as the aditio hereditatis (D. 30, 2, 7, pr.)—or incidentally 
prescribed by the testator, that event docs not make a con- 
dition, but simply delays the demand of the legacy. (D. 35, 1, 
99.) If before such event happens the Jegutee dies, his heirs 
are entitled tu the legacy if the event subsequently happens 
(D. 36, 2, 6, 1.) 
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“Lot Titius be heir. If Titius enters on my inheritance, let him give 10 aurei 
to Maevius.” If Maevius dies before the entry of the heir, and the legacy in 
interpreted as conditional, the heirs of Maevius would not be entitled. But albhough 
the testator in express terms made the legacy depend on the entry of Titius, it was 
not considered as a condition, because every legacy had to await the entry of the heir, 
and therefore the heirs of Maevius are entitled. (D. $6, 2, 22, 1.) 

Titius bequeaths to Gaius a farm, part of his wife’s dowryeand a sum of money in 
lieu of it to his wife. Before the wife made her election, Gaiusdicd. Were his hiciva 
entitled? If the wife clected to take the farm, neithef Gaius nor his heirs could get 
it ; and so, in point of fact, the acceptance of the pecuniary legacy was a condition 
without which Gaius was not entitled to the farm. If it were a condition, the heirs 
of Gaius could not claim the farm, because Gaius died before acceptance, and there- 
fore before the condition was fulilled. Ft was held, however, that the testator did 
nut mean the legacy to stand or fall by that event, and that Lis intentions are moat 
effectually carried out by construing the legacy as gimply delayed until the wife makes 
her election. (DBD. 36, 2, 6, 1.) 


II. Falfilment or Failure of Conditions. 

A condifion may be an event independent of the will or the 
Jegatee, or it may be an act or forbearance required of him. 
When the condition is an event independent of the will of the 

‘ “7 . on td] e,e ° 
legatce, cases of difficulty seldom arise ; but if the condition is 
an act or forbearance of the legatce, questions may arise as to 
the sufficiency of performance. 

(A.) First case: Performance of Acts by Legatee. 

1. By whom a conditional act may be performed. 

If the condition were that the legatee should render a per- 
sonal service, he alone could satify the condition ; bat when it 
was the payment of money, anyone could pay it on behalf of 
the legatee, and so fulfil the condition, (D. 40, 7, 34, 5.) 

When the condition was that something should be done by 
two or more legatees, could one do the whole; and if he did, 
did he acquire all the rights? It depends on whether the per- 
formance can be divided or not. 

The same thing is hequeathed to two per-ons if they sive the beir 190 
of them Ly giving 50 gets the half; and if the other docs not give 50, can get the other 
half by paving an additional £0, (1.05.1, 54, 1.) 

If Stichus and Pampluilus give 10 @ure: they shall be free. Either by paying 5 
aurei gets his freedom, and if the whole is paid both are free. (D. 49, 4, 11, 1.) 

Freedom is bequeathed to two slaves if they render proper acconnts (4a rationes 
reddiderint). lf tlcir accounts are separate, cach gets hiv freedom by proving his 
accounts and paying the balance he owes ; but if the accounta are mixed, neither gets 
his liberty until the accounts of Loth are made up, and the balance due by both paid. 
(D. 40, 4, 13, 2; D. 49, 7, 13,2.) 

Freedom is given to two slaves on condition that thes build a house or put up 


astatue. If one dors the whole, he gets his freedom and the other remains a slave ; 
if both join in the work, both are free. (D. 40, 4, 13, pr.; D. 35,1, 21%, pr) 


2. To whom the act may be performed. 
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The rule in this case was stringent. If anything was required 
to be done or given to a person specified by the testator, it 
could not be done or given to any other person, not even to 
the heir of the person specified. To this rule there were two 
limitations : (1). if the legatee could prove that the testator 
meant to give him greater latitude (D. 40, 7, 20, 4); and (2) in 
bequests of freedom. (D. 35,1, 51, 1.) If money was to be 
given to the heir, and the heir died, the slave could obtain his 
freedom by giving the money to the heir’s heir ; or if there were 
mo such heir, then without giving anything at all. (D. 36, 1, 
94,1.) Ifthe money was to be given toa person other than 
the heir, and that person* died, the slave got his freedom with- 
out paying anything. (D. 35,1, 94, pr.) 

If the legatce must give moncy to two persone, he cannot 
divide the payment. 

A farm is left to a legatee on condition of his paying 10 aurci to two heirs. By 
‘paying to one heir, the legatee takes nothing ; if one of the heirs refuses to 


accept 5, the legatee can pay the full 10 to the other. and get the farm. (D. 35, 
1, 23.) 

* Likewise if Titius pays Symphorus and Januarius 100 aurci, I bequeath a farm 
to him.” Symphorus dies. In strictness the legacy would be void because of the 
ampossibility of satisfying the condition ; but this was considered to be inconsistent 
with the testator’e wishes, and it was held that by paving half (ic, 50) to Januarius, 
Titius could recover half the farm. (J). 35, 1, 112, 1.) 


3. In certain cases, where it is impossible to comply exactly 
with the terms of the condition, a partial compliance or non- 
compliance is accepted as sufficient. 

1°, When the legatee is prevented doing what he is asked 
by the person to whom he is asked to do it, the condition is 
regarded as fulfilled. (D. 35, 1, 81,1.) The same rule obtains 
in stipulations, when the stipulator prevents the promiser 
fulfilling aw condition. (D. 35, 1, 24.) 


A slave is bequeathed his freedom if he goes to Capua. The heir prohibited the 
slave from going. The slave was at once thereby made free. (1). 40, 7, 3, 3.) 

A. is appointed heir if he gives 10 aurei to Titius. Titius refuses the money. A. 
is heir. (D. 28, 7, 3.) 

Maevia appointed her grandson Publius Maevius heir. He was above the age 
of puberty. By her will she bequeathed an annuity of 10 aurei to Lucius Titus if he 
undertook the management of the property ef her grandson, the heir. After a 
time Maevius refused to allow Titius to manage his property. If he was not compelled 
to this course by the misconduct of Titius, he must continue to pay Titius his annuity. 
(D. 33, 1, 18, pr.) 

Slaves got their freedom and a bequest of aliment so long as they dwelt with the 
heir. For a time they did so, but were driven away by his cruelty. They were still 
entitled to aliment. (D. 34, 1, 13, 2.) 
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An heir was charged to manumit Stichus, Dama, and Pamphilus after payment of 
testator’s debts. The heir purposely put off paying the debte in order to retain them 
inslavery. It wax held that the slaves were entitled to their freedom without waiting 
for the payment of the debts. (D. 40, 5, 41, 1.) This is an instance of an heir refus- 
ing to fulfil a condition, which came to the same thing as if he prevented the Jepatee 
performing a condition. 


S 
2*. When the legatee is prevented fulfilling a condition Ly 
a person to whom the act is not to be performed, the condition 
is also regarded as fulfilled. 


“Let Titius be heir if he erects statuer ina town.” A site was refused. Titius 
was entitled to the inheritance. (D. 35, 1, 14.) 

“Let my son be heir if he adopts Titiue; if he does not adept him, let him be dis- 
inherited.” Titius refused to be adopted. ‘The sf is heir. (DD. 20, 8, 117.) 

A testator bequeathed freedom to Stichus and Pamphila, and if they marticd, a 
legacy of 100 aurei. If Stichus refused to marry Pamphila,.she could claim the dhalf 
of the legacy. (D. 385, 1, 31.) 


3°. When the legatce is prevented from fulfilling a condition 
by something else than the will of the heir or other person, the 
rule is not 8o simple. - 

(1.) If the fulfilment of the condition lay entirely in the 
power of the legatee (conditéo potestica), and if the performance 
was prevented, the condition was regarded as fulfilled. 


A sum is bequeathed to Titiug on condition of his mantawitting Stichus,  Stichua 
dies before the time of manumission,  Titius is entitled to the sum. (IN 00, 4, 2. 

Pamphilus receives a bequest of freedom on condition of his giving to the heirs 
his pecudium. VPaniphilus owed more to his master than the whole po wlan, By 
giving the heirs all that he had in his peew'iem, he was entitled to lis freedom, 
although in effceet the heirs got nothing. (1. 40, 7, 40, 1) 

Ah.sband received money and things taken at valuation (ies acstimatar) for bis 
yife’s dowry. He hequeathed ber ow amin equal to the value of her dowry and 10 
aurei if she produced and delivered to the leir all the property contamed: in the 
marriage settlement (dutala instrumenta), Some of the property wae consumed by 
use, and so could not be produced. It was held that if the wife pose up what actually 
remained, she fulfilled the condition, (D. vs, 4, 12.) 


The same liberality of construction was adopted in regard to 
the legacy of aliment, and also to bequests of freedum. (VD. 
40, 7, 3, 10.) 


A testator bequeathed a legacy of fool and cluthes to his freedimen so Jong as they 
dwelt with Claudius Justus. A rescript of Antoninus Pius states that they were 
entitled to aliment after the death of Justus, (D. 24,1, 13, 1, D295, 1. 20, pr.) 

A slave was bequeathed his freedom on condition of maing up hie accounts 
within thirty days after testator’ death, The heir did not enter until after that 
time. Nevertheless, in favuur of liberty, an extension of time was allowed, (D. 
40, 7, 28, pr.) 

“Tf Stichus gives Attia 10 aurei, let him be free.’ Attia died after the will was 
made, but before the testator. Inspite of a difference of opinivun, it was established 
that Stichus got his freedom. (D. 40, 7, 39, 4.) 
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(2.) When the performance of the condition was not wholly 
in tke power of the legatee, but depended also on some other 
person, thé condition failed if the non-compliance of the legatee 
arose from any other cause than the refusal of that person. 
Such a condition was said to be mixed (mirta), When a con- 
dition depended neither solely on the legatee, nor partly on 
him and partly on another, the condition was called casual or 
fortuitous (casualis). 

An uncle left a legacy to his niece on condition of her marrying his son. The son 
died before he was of marriageable age. The niece was nut entitled to the legacy, 
because tle marriage depended on the will of the son as well as on her own will. 
(C. 6, 46, 4.) Jf the son lived ang’ refused, she got the legacy. (D. 35, 1, 31.) 

A father by his will expressed his desire to murry his daughter, Severiana Procula, 
to her relative ASlius Philippus, and bequeathed land to her on condition of marrying 
him ; if she refused, the land to go to Philip. Before she was old enough to marry, 
the died. Was Philip entitled to the land? No, because the condition was her 
refusal ; and us she never refused, the condition failed. (D. 35, 1, 101, pr.} 

With what time must a condition be performed ? 

1°, When no time is fixed by the testator, the question that 
arose was whether the condition could be fulfilled im the life- 
time of the testator, Conditions depending upon accident, 
or events independent of the volition of either the heir or 
legatee, might easily happen in the testator’s lifetime. (C. 6, 
25, 7.) Thus a legacy to a daughter on her marrage was 
vahd if the marriage occurred before the testator's death, 
(D, 38, 1,10, pr.) But when the condition was any act of the 
legatee or heir in obedience to the will, necessarily it could not 
be performed until after the testator’s death; because, as the 
will was a secret document, no obedience could be rendered t6 
it during testator’s life. (D. : 39, 1, 3.) 

2°, When a limit of time he been fixed by the testator, the 
condition cannot. be performed afterwards, unless the legatees 
were prevented by no fault of their own from performing it 
within the time. (D. 40, 8, 41, 12.) 

“Tf within five years Stichus pays a sum, let him. be free.” After the five years, 
Stichus cannot yet his freedom by offering the gum, (D. 40, 7, 23, pr.) 

Titius by will manumitted his stewards on condition of their settling their 
accounts within four months after his death. By the delay ef the heir the accounts 
could not be rendered in time, Held that the stewards must be allowed four char 
months to fulfil the condition. (D. 40, 7, 40, 7.) 

(B.) Second case: Forbearance by Legatee. 

1°, When a time was limited by the testator. 


A legacy was bequeathed to Titius after ten yeara, if he did not exact security 
from the heir. ‘itius died in five years, and of course after that it was impossible he 
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should exact security, so that by his death the condition was fulfilled. The legacy is, 
therefore, transmitted to his heir. (D. 35, 1, 103.) ‘ 


2°. When no time is fixed by the testator. 


“Let Stichus be free if he does not go up the Capitol.” So long as Stichus lived 
it was possible he might go up the Capitol, and thus defeat the bequest of freedom. 
Can Stichus obtain his freedom? The answer depends on ¢he intention of the tes- 
tator. If the testator meant the condition to be taken literally—that is, if he meant 
Stichus to get his freedom only with his last breath—the legacy was a mockery and 
void. (D. 40, 4, 61, pr.) But if the testator really wished Stichus to be free, then it 
was held that the condition was fulfilled as scon as he had an opportunity of going up 
the Capitol, and did not go. (D. 40, 4, 17, 1.) 

“A legacy to Seia, if she does not marry Titius.” She marries Gaius. Still the 
condition is not fulfilled, because Gaius may die, agd she may marrv Titius, It is in 
effect, therefore, a legacy to her om her death or the death af ‘itius, whichever 
happens first. (D. 35, 1, 106.) 

Miuciana Cautio. 

To obviate tlis inconvenience, a legatce was allowed, when 
the legacy was under a condition non faciendi aliquid, to take 
the legacy, subject to a promise by stipulation to tif person 
entitled to the legacy on the failure of the condition (D. 35, 
1, 18) to restore the object of the bequest, with all the profit 
derived from it (D. 31, 76, 7), if he did that which the condition 
forbade him to do. (D. 35, 1, 79, 2.) 0 This was called the 
cautio Muciana. This practice was sanctioned by the opinion 
of Aristo, Neratius, and Julian, and lastly by a constitution 
of Antoninus Pius. It applied generally in favour of hers as 
well as leeatees, when the condition was negative (in non 
faciendo). (DP. 45, 1, 7 pr.) 

* A wife appointed her husband heir fur a part of her property, if he did not sue 
for or exact payment of the dowry she had promised, but had never given him, The 
husband may give notice to the co-heir, and apop offering him a reloase or a stipula 
tion not to sue, may enter as heir. (1). 55, 1, 7, 1.) 

A usufruct is bequeathed subject toa con bition of not doing sumething. The 
usufructuary is entitled to possession on yiving the Muctana cant, (VD. 35, 1, 79, 3.) 

But the Jezatee is not entitled to offer this security, when 
the condition of not doing (nom factend?) 1s meant by the testator 
to indicate some particular event. 

“A legacy toa daughter-in-law if she does not divorce ber husband.” The meaning 
of this is, that the lezacy is due on the death of the husband.  (D. 35, 1, 101, 3.) 

‘* A legacy to Titia if she does not go away from herchildren.” Strictly, this would 
mean after the death of the chiklren, and such was the decision of some jurists; but 
Papinian said the Muciana caut must be allowel, becaus: the testator conld not be 
supposed to have had before his eyes the sinister cuntemplation of the death of the 
children before their mother. (D. 85, 1, 72, pr.) 


IIL. Restrictiops on Conditions 


1, A legaey is void if the condition deprives it of positive 
valtte, 


A legacy of 50 aurei, on condition that the legatee gives the heir 50 aurei, is 
nugatory. <(D. 35, 2, 65.) 

“Tf Titius gives sapurity to my.heir to give Maevius 100 aurei, let my heir give 
Titius 100 awrei.” Thjs-is a valid legacy, and is equivalent to a legacy of 100 auret 
to Titius on trust for Maeviet. (D. 80, 84, pr.) 

A legacy.of a farm supposed to be worth 100-aurei'was made to Titius, on con- 
dition of his giving the heir 100 aurei. The legacy is valid, because the farm may 
have.a special value to Titius. (D. 31, 54.) 


2. The condition “ st.volet.” 

The condition“ if the keir pleases ” makes alegacy nugatory, 
just-as a contract cannot be made if the promiser is bound only 
according to his own good pleasure. But if the language does 
not imply that the choice is perfectly arbitrary, as if it be “if 
you think fit” («2 fueris arbitratus, «i putaveris, si aestimaveris, 3t 
utile ult fuerit riswn), the condition is good, at least in bequests 
of freeddr, and is interpreted to mean the discretion of a fair 
wud honest man (arbitrium virt boni). (D. 40,5, 46, 3.) 


“TI desire and beg you, swectest sister, to regard with ‘the utmost favour Stichus 
and Dama, my stewards, whom | have not manumitted until they shall have rendered 
their accounts. And if they also are-approved by you, I have stated my opinion.” It 
was held that thie sister could not refuse to receive the accounts; and if they were 
aatisfactery in the eyes of a reasonable man, she must give them their freedom. 
(1). 40, 5, 41, 4.) 

A testator charged his heir, if he did not obey a particular injunction of the will, 
to givo a jevacy. This is a good condition, althongh it is in his power to do it or not 
to do it, and therefore the legacy may seein to be left to his good pleasure. (D. 31, 8.) 

“Unices my heir refuses, let him give.” This is a good condition, requiring the 
express assent of the heir to the vesting of.the legacy. (D. 32, 11, 5.) ; 

A legacy of a thing on trust to give it to another when the legatee pleases, is valid, 
and enables the legatee.to keep it for the whole of his life. (D, 32, 41, 13.) 

“To Titius, if he wishes, I bequeath Stichus.” The legacy is conditional (D. 30, 
65, 1), and dees not vest until the legatee accepts. (D. 35, 1,-69.) 

‘*Let Publius Macvius, if-he-wishes, be heir.” A different rule applies to the heir. 
The clause, st volct, is held to be superfluous, and not to make a condition, except in 
the single case whcre a slave of the deceased was named heir. (D. 28, 7,12.) The 
slave was the only person that was compelled to take. The reason of the different 
interpretation between legacy and inheritance was, no doubt, an anxiety to prevent 
wills being made void. If a legatce did not accept, no one suffered but himself; but 
if an heir-did not take, all the legacies fell to the ground. 


An appointment of heirs cannot be left to the decision of a 
third person. Such a condition was inconsistent with the 
theory that a testament derived its authority from the will of 
the deceased, not from the will of any other person. (D. 28, 
5, 32, pr.) 
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* If Titius pleases, let Sempronius be heir.” The assent of Titius gives no efficacy 
to such an appointment. But, “If Titius ascends the Capitol, let Sempronius be heir,” 
is & good appointment, although it is entirely in the power of Titius to go up é not. 
(D. 28, 5, 68.) : 

Whether a legacy ean be left to the assent of a third person, 
18 @ point on which the Digest speaks with aw uncertain voice. 
“If Titius ascends the Capitol, let my bir give Macvius 
100 auret,” is a good condition, but there is a difference of 
opinion in regard to the form “If Titius pleases.” Modestinus 
says such a condition makes the legacy nugatory, and cites this 
as an illustration of the rule,. “ expressa nocent, non expressa non 
nocent;” and that the express dependence of a legacy on the 
will of a third person is void, although the implied dependence, 
asin “if he goes up the Capitol,” is valid. (D. 35, 1, 52.) On 
the other hand, Ulpian says there is no difference between the 
two, and that both conditions are good. (D. 31, 1, pr.) 

Power oF APrOINTMENT.—An heir or legatee might be charged to give certain 
property to certuin persons, as “my freedmen,” “to which of themShe pleases ” 
(cui eorum voles rogo restituas). If he did not appoint any one of them, all are entitled 
to equal shares, according to arescript of Antoninus Pius, (D.40, 7, 21,1 ; 1). 31, 67, 7.) 

If any person is selected under such a trust, he takes not from the heir or lezatee 
that has the power of appointment, but from the testator, in the same manner as if be 
had been named leyatee in the will. (D. 31, 67, pr.) 

3. Conditions that cannot take effect until after the death 
of the heir or legatee.. 


A legacy, after the death of the heir or legatee, in like manner wa8 void ; 
as, for instance, when anyone said thus: “ When my heir shall be dead, | 
give and leave it ;” or again,.“ The day before my heir or legatce shall die.” 
Lut ina like way we have corrected this too, and have given effect to legacies 
of this kind after the analogy of trusty; that even in this case Icgacies 
might not be found to be in a worse position than trusts. (J. 2, 20, 35.) 


4, Impossible and illegal conditions. 

When the condition cannot be fulfilled, or is forbidden by the 
law to be fulfilled, it 1s regarded as a superfluity, leaving the 
legacy valid and unconditional, (D. 35, 1, 3; D. 28, 5, 50, 1.) 
The legacy vests (dies cedit) at the death of the testator. 
(D. 36, 2, 4, 3; D. 36,2, 5, 4.) 


(c.) Restriction on Legacy. 


E. In respect of the object of a legacy. 

In describing the rights and duties arising from bequest, we 
have shown by particular examples the range of things that 
might be the objects of a legacy. Not only every right of 


property, but rights arising from contract, and even a hereditas, 
migkt be bequeathed. The limits, then, to legacy are simply 
the limits fo property. 

It has also been mentioned that a testator could by way of 
trust bequeath what did not belong to him to a legatee. 


Not only what belongs to the testator or his heir, but what belongs to 
another, can be left as a legacy. In that case the heir is forced to buy it up 
and supply it; or if he cannot buy it up, to give its value. If, however, the 
thing is such that it cannot be bought or sold, not even its value is due :— 
as if a man leaves the Campus Martius, or a basilica or temples, or things 
set apart for the public use: for the legacy is of no force. In saying that 
what is another’s can be left as a legacy, we must be understood to mean if 
the deceased knew that it was another’s, but not if he did not know; for 
perhaps if he had known it was another’s he would not have left it; and so 
the late Emperor Pius decided in a rescript. The truer view also is, that 
the man that brings the action (the legatee, that is) ought to prove that the 
deceased knew the thing was another’s, not that the heir ought to prove he 
did not know it was another’s ; because the necessity of proving his case 
rests always on him that brings the action. (J. 2, 20, 4.) 

If a man leaves what is his own in the belief that it is another’s, the 
legacy takes effect ; for what rests on truth is more effectual than what rests 
on opinion. If, further, he thought it was the legatee’s, it is agreed that the 
legacy takes effect, because the wishes of the deceased can be fulfilled. (J. 2, 
20, 11.) 

If a man leaves as a legacy what belongs to the legatee, the legacy 
is void; because what is his private property cannot become any more 
his; and although he has alienated it, neither it nor its value is due. 
(J. 2, 20, 10.) 


IT. Who may not be legatees, 


A legacy can be left to those only with whom there is fesfamenti factio. 
(J. 2, 20, 24.) : 

Those that cannot be heirs cannot be legatees ; but can an 
heir be also legatee under the same will? A sole heir cannot 
be legatee, becanse he would at the same time be both creditor 
and debtor: as legatee he would be creditor, and as heir debtor. 
But if there are several heirs, one of them may be charged with 
a legacy in favour of the others. (D. 30,116, 1.) This gives 
rise to a curious result when the heir is made co-legatee along 
with other persons not heirs. 

A farm is bequesthed to Titius (one of two co-heirs), and to Seius, who is not heir. 
Titius is entitled to half the farm, Seius to the other half. But since there are two 
heirs jointly liable, Titius can claim one-half of his half from his co-heir. Can he 
claim the other half of the half from himself? No, for then he would be at once 
creditor and debtor. He can claim, therefore, only one half of his share from the 


co-heir, and thus Seius gets in addition to his owu half a half af the share of Titius, 
(D. 80, 84, 11.) 


RESTRICTIONS. 

A farm is bequeathed from Titius and Seius, co-heirs, to Titius, A. and B., as co- 
legatees. If Titius were not heir, he, along with A. and B., would be entitled to a 
third of the farm. But this third, as it happens, is due in equal parts from bimeelf 
and Seius. He cannot get the part due froin himself ; therefore he gets only the half 
of his third, ¢.¢., one-sixth of the whole. The other half is divided equally between 
A. and B., who thus each get one-third plus one-twelfth, or five-twelfths, Titius getting 
two-twelfths. (D. 30, 116, 1.) e 

Titius and Gaius are co-heirs, Titius having one ounce and Gaius eleven ounces. 
A farm is given them asa legacy. In what proportion’ will they enjoy the legacy ; 
Titius as heir cannot owe to himself any part of the farm, but Gaius can owe him 
eleven-twelfths of the farm. Gaius cannot owe himself any portion of the farm, but 
Titius, as heir for one-twelfth, may owe him one-twelfth. Thus Titius gets eleven- 
twelfths of the farm, and Gaius one-twelfth, and they take the legacy in shaves inversely 
as their shares of the inheritance. (D. 30, 34, 12.) 


e . 
A slave could not be a legatee, except for aliment. 


An annuity for aliment was left to a person who was condemned to the mines, but 
afterwards pardoned by the Emperor, Held that he was entitled to payment for the 
time he was a convict, as well as for future years. (D. 34, 1, 11.) 

A slave is to be freed after a certain time, and meanwhile a legacy of aliment 
is given. Held that before he attains freedom, he may, according to ao rescript of 
Severus Antoninus (D. 33, 1, 16), claim the allowance. (D. 30,113, 1.)® Even if the 
slave dies before the time fixed for his manumission, what has been given him as an 
allowance cannot be demanded back by an heir from the co-heir who made the allow- 
ance. (D. 10, 2, 39, 2.) 


Can the slave of a sole heir be legatce? 


Whether a legacy we leave to a person in the fofesfas of the man we 
appoint our heir is a good one, is questioned. Servius approves of the view 
that it is good, but thinks the legacy disappears if he is still 77 futestate at 
the time when the legacies usually vest. Whether, therefore, the legacy is 
unconditional, and in the lifetime of the testator he ceases to be inthe folestas 
of the heir, or whether it is conditional, and that happens before the con- 
dition is fulfilled, in cither case he holds the legacy is due. Sabinus and 
Cassius, on the other hand, think a legacy can rightly be left conditionally, 
but not unconditionally. Although, they say, he might in the testat: 1's hife- 
time cease to be in the fotestas of the heir, yet on this ground the legacy 
ought to be understood to be void, that it would have no force if the testator 
died at once after making the will; and it would be absurd to say that it 
took effect because he dragged out his life longer. The authorities of the 
opposing school, again, think that not even conditionally can the legacy be 
a good one; because we can owe nothing to those we have in our fotestas 
any more conditionally than unconditionally. (G. 2, 244.) 

Whether a legacy we leave to a slave of our heir is a good one ts questioned. 
It is agreed that an unconditional legacy is void, and that it goes for nothing 
that in the testator’s lifetime the legatee went out of the fofestas of the heir; 
because since the legacy weuld have been void if the testator had died at 
once after making his will, it ought not to take effect merely because the 
testator lived longer. A conditional legacy, however, is a good one ; so that 
we must ask carefully whether at the time the legacy fell due the slave was 
not in the folestas of the heir. (J. 2, 20, 32.) 
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On the contrary, it is agreed that through a person in your Joleséas, if he 
is appointed heir, a legacy can rightly be left to you. If, however, you 
become heir through him, the legacy vanishes; because you cannot owe 
yourself a legacy. But if the son is emancipated or the slave manumitted 
or transferred to another, and himself becomes heir or makes another heir, 
then the legacy is due. (G. 2, 245.) 

On the contrary, if a slave is appointed heir, there is no doubt that even 
an unconditional legacy to his master is a good one. For even if the testator 
died at once after making the will, yet the legacy is not understood to vest in 
him that is heir; because the inheritance is distinct frem the legacy, and 
through the slave another can be made heir, if before he enters on it by his 
master’s orders he is transferred to the Zofes/as of another, or by being 
manumitted is himself made heir. In these cases the legacy is good. But 
if he remains in the same case, snd enters by order of the legatee, the legacy 
disappears. (J. 2, 20, 33.) 


II. Unlawful objects, or purposes, or conditions. 
1, A thing cannot be acquired twice by a lucrativa causa: 


If what belongs to another is left as a legacy, ard in the testator’s lifetime: 
the legatcc becomes its owner, then if the ground of its ownership is purchase, 
he can under the will obtain the price by an action ; but if. the ground of his 
ownership is gainful (/wcrativa)—if it is a gift for instance, or any other like 
yround—he cannot bring an action. ‘The rule handed down is this, that two: 
grounds of ownership both gainful cannot mect in the same man with regard 
to the same thing. On this principle, if under two wills the same thing is 
due to the same man, it makes a difference whether he obtained the thing or 
its value under ene will. If he obtained the thing he cannot bring an action, 
because he has the thing on a ground that is gainful; but if he obtained its: 
value, he can bring an action. (J. 2, 20, 6) 


To acquire a thing /ucrativa causa is to obtain it without a valuable consfderation. 


If a man has another man’s farm left him, and buys the ownership of it 
without the usufruct, and the usufruct comes to him, and thereafter he brings 
an action under the will, Julian says he can rightly bring the action and 
demand the farm, because in his demand the usufruct holds the place of a. 
servitude. But it falls within the duty of. the judge to omer the value, less 
the usufruct, to be made good to him. (J. 2, 20, g) 


In this case the assumption is that the usufruct is obtained without valaable con- 
sideration. In strict law, this was immaterial in an action brought for ownership, the 
usufruct Leing viewed as a servitude. But although technically a servitude, the: 
usufruct was substantially a fragment of the ownership, and therefore the legatee was 
allowed to recover only the value of the reversion, ic. deducting the usufruct or life- 
intercst. 


2. Legacy left by way of penalty. 


To. leave a legacy, or. to revoke it, or to transfer. it by way of a penalty,. 
was.useless. <A legacy is left by way of a penalty when it is left in order to. 
coerce the heir, and to make him do or not do something. An instance 
is it a man. writes thus: “1: my heir bestows his daughter in marriage 
on Titius ;” or, on the contrary, “Ig he does not bestow. her,.let him gjve 
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10 aurce to Seius;” or if he writes thus, “If my heir alienates the slave 
Stichus ;” or, on the contrary, “If he does not alienate him, let hig give 
Titius 10 auret.” So much was this rule observed that very many imperial 
constitutions point out that not even the Emperor himself will accept a 
legacy left him by way of penalty. Even under a soldier's will such legacies 
did not take effect, although in other cases the wishes gf soldiers in drawing 
up their wills are closely observed. Nay, even a gyant of freedom, it was 
held, could not be made by way of a penalty. More than that, not even an 
heir could be added by way of a penalty, as Sabinus thought ; as if one were 
to speak thus, “ Let Titius be heir. If Titius bestows his daughter on Seius 
in marriage, let Seius also be heir ;” for it made no difference in what way 
Titius was coerced, whether by giving a legacy or by adding an heir. But 
of such niceties as these we do not approve. We have therefore settled 
generally that what is left or revoked or tragsferred to others, although by 
way of a penalty, is to differ in no point from all other legacies as regards 
the giving or revoking or transfer, eacept, of course, things impossible or 
forbidden by the statutes, or otherwise diseraceful; for dispositions of 
this sort by testators the views of my times do not suffer to take effect. 
(J. 2, 20, 36.) 
3. Restraint on the liberty of the legatce. e 


A legacy was made to a person on condition that he should always dwell in the 
same city, near the tomb of the deceased. The legacy is valid, but the condition is 
void. (D. 35,1, 71, 2.) But such a restriction may be imposed on freedmen who get 
a legacy of aliment; so that if they neplect the testater’s injunctions, their aliment 
may be stopped. (D. 34, 1, 18, 5.) 


4, Restraint on alienation of property. 

In terms of a rescript of Severns and Antommnnus, a general 
or absolute prolibition of alienation of property left by Itgacy 
was void; but if the restriction was made in the interest of 
children, freedmen, heirs, or any specified person, 16 was upheld 
without prejudice, however, to the creditors of the testator. 


(D. 30, 114, 14.) 


Julius Agrippa in his will enjoined his heir not to mortgage nor in any manner 
alienate his burial-ground and suburban residence. His daughter was heir, and died, 
leaving a daughter, her heir, who in turn died, appotuting certain persons not in the 
family her heirs. All this time the preperty in qu stion had never changed hands, 
Julia Domna was niece to Julius Agrippa. Could she claim under the will of Julius 
Agrippa against the heirs named in his granddauyhter’s will, on the ground that the 
condition aznuinst alienation had been broken? Xo, because the prohibition in the 
will was absulute and unqualified, nut linuted by any obljuct— as, to keep the pruperty 
in the family. (UD. 32, 38, 4.) 

A mother appointed her sons heirs, and enjoined them “on no account to alicnate 
the lands they would obtain from her, but to preserve them to their own family, and 
to give reciprocal sureties to thgt effect.”! Held thut this restriction was vuid on 
account of ita being absolute and unqualibed. (VD. 32, 58, 7.) 


1 Praedia quae, ad cos ex bonis meis perrentura sunt, nulla ex causa abalienent, sed 
conservent succcssioni suae, dequc ea re wnvicem sibi caverent. 


° ¢ ° 30 ° 
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A father appointed his son Titios heir. Titius had three sons. The father 
bequeathed a farm to Titius on trust not to alienate it, but to keep it in the family. 
Titins died appointing as heirs his two sons and a stranger to the family. Held that 
the third son could under the will of his grandfather demand a third of the farm. 
(D. 30, 114, 15.) 

A father bequeathed a farm to his son, forbidding him, during his life, to sell, give 
away, or pledge the land ; adding, that if he acted against his will the farm should go 
to the Exchequer ; for thé prohibition was imposed in order that the farm should never 
go out of the family. On accolunt of the limit, during his life, it was held that the son 
could bequeath the property even to persons not in his family. (D. 32, 38, 3.) 

A tentator bequeathed land with a shop to fifteen of his freedmen by name, and 
added, “I wish them to have and hold on the condition and terms that no one of them 
shall sell, give away, or in any other manner dispose of his share. If anything is done 
againat this injunction, then I wish the portions so dealt with to belong to the tuwn of 
Tusculum.” Some of the freedmemsold their shares to two of the joint-tenants, and 
these two dying, left Gaius Seius (who was not one of the freedmen) their heir. This 
was not a forfeiture to the town of Tusculum, because it is consistent with the will 
that a freedman might sell to his fellow-freedman (although not to a stranger) ; and 
a freedman was not forbidden to leave what he had bought, but only what he had 
acquired from the will of the deceased patron. (D. 32, 38, 5.) 

A testator appointed heirs his son and his son’s children, who were emancipated, 
and said, “ Mg’ will is that my houses be neither sold nor mortgaged by my heirs, but 
that they remain intact for ever to them and their children and grandchildren. If any 
of them desires to sell or mortgaze his share, it shall be lawful for him to sell or mort- 
gage to his co-heir. Whatever any of them docs against this will shall be null and 
void.” The son borrowed moncy from Flavia Dionysia, and the houses being in the 
hands of tenants, delegated to her the rents due to him. Was this a violation of the 
trust? No; « conveyance of the rents was not @ sale or mortyage within the meaning 
of thetrust. The creditor Flavia acquired no right 7 rem, but only a right in per- 
sonam against the tenants ; and what the testator forbade was an alienation uf the son’s 
interest, which was a right tn rem. (VD. 31, 838, 15.) 


When property is scttled in the manner shown in these 
examples, the trust is kept alive so long as there is uny person 
in the family to take under it; but the last member of the 
family can dispose of it freely. (D. 31, 78, 3.) This amounted 
to a very strict entail, as in the event of any attempt being 
made to defeat the trust, the person next entitled could recover 
the property from a purchaser or anyone in whose possession it 
was. (1). 31,69, 3.) Emancipated clildren claimed under trusts 
for a “fuinily ;” and failing direct descendants, the agnates 
were entitled (D. 31, 69, 4), and even the freedmen. (D. al, 
77, 11.) According to Justinian, the next of kin could claim 
after the children, then even a son-in-law or daughter-in-law, if 
the marriage was dissolved by death, and after them the freed- 
men. Buta testator might bequeath the property iu a narrower 
tine it he pleased. (C. 6, 38, 5.) 


“ Dearest wife, I beg you to bequeath nothing to your brothers. There are your 
sisters’ sons, to whom you may leave your property. You know that one of your 
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brothers robbed and murdered our son, and the other also has done me harm.” The 
wife died intestate, leaving one of these brothers her heir. Held that a soa of one 
of the sisters could exclude him under the trust contained in here husband's will, 


(D. 31, 88, 16.) 

5. Captatoriae Institutiones or Scripturae. 

To appoint a person your heir in order that he might appoint 
you his heir, is illegal. (D. 30, 64; D. 28, 5, 71,1.) This pro- 
hibition was introduced by a Senatus Consultum, the name of 
which has been lost; and the object was to prevent rich men 
being entrapped into making needy adventurers heirs by the 
plausible device of making reciprocal bequests of all their 
property to each other. Hence i$ the bequest or appoint- 
ment was the result of mutual affection, and there was no 
fraud, the Senatus Consultum did not apply. (D. 28, 5, 71, pr.) 

“Let Titius be my heir if he shall have shown and proved that Maevius was 
appointed heir by him in his will.” This is void, althongh a third person, Maevius 
and not the testator, is the person to be named. (D. 28, 5, 72, 1.) 

“For whatever part Titius has appointed him heir, for the same@proportion let 


Maevius be my heir.” This is valid, because it refers to a past, not to a future 
appointment, and therefore cannot have any fraudulent effect. (D. 28, 5, 72, 1.) 


¢. Conditions as to taking oaths. 


When a bequest is made, subject to the condition of taking an oath, to do or not 
to do sumething, the Pretor’s edict releases the legatee from so much of the injunction 
as requires him to take an oath. (D. 28, 7, 8, 6.) The reason, says Ulpian, is, that 
while many are ready enough to take oaths to the discredit of religion, other» are 
fearful of the divine displeasure even to the point of superstition. In respect of one 
class, oaths are uscless; in respect of the other, they are unfair. (LD. 28, 7, 8, pr.) 
An exception was made in favour of bequests of freedom, as it was considured that 
the most scrupulous sluve could not hesitate to take an oath for his freedom. (D. 
e40, 4, 12, pr.) 


7. Conditions in restraint of marriage, in addition to the 
usual objections, were specially obnoxious as inconsistent with 
the lee Julia, which imposed disadvantages on the unmarried 
state. 

When a legacy or appointment of an heir was hampered 
by a general restriction that the legatee or heir should not 
marry, the appointment or bequest was valid, and the restric- 
tion null and void. But a narrower restriction might be 
imposed. (D. 36, 1, 65, 1.) 

“I bequeath a farm to Maevia on her death, if she shall not have married.” 
Although she marries, she can at once demand the legacy. (1. 35, 1, 72, 4.) 

An annuity was left tu a widow on cundition that she did not marry while ber 
children were alive. The condition is void ; but if it were restricted to the time when 


the children were under the age of puberty, it would be effective, and her marriage 
before that time would forfeit the legacy. (D. 35, 1, 62, 2.) 
® e é 


A legacy to Maevis “if she does not marry Lucius Titius” is valid. (D, 85, 1, 
‘ye 
a condition, ‘Sif she does not marry Titius, or Seius, or Lucius,” is also binding. 
(D. 35, 1, 63, pr.) 

A condition, “if she does not marry ary one at Aricia,” is void, if it was unlikely 
that the legatee would gcta husband at any other place; and therefore marriage with 
aman at Aricia did not forfeit the legacy. (D. 35, 1, 64, 1.) 

A legacy was left by a husband ta his wife on condition that she did not marry 
again; and that if she did, she should hold the legacy in trust for another. Gaius 
(D. 32, 14) says the condition is valid, and the widow, on marrying, must give up the 
legacy. Julian, on the contrary, says that the wife is entitled to the legacy, free from 
the trust. (D. 35, 1, 22.) 

A testator bequeathed to Titia 200 aurei if she did not marry, and 100 if she did. 
She married. Was she entitled to 100 aurct because she married, and also to 200 
because the condition was void? Sh€ got only 200. (D. 35, 1, 190.) 

“If Scia marries with the consent of Titius, I bequeath her a farm.’? Whether 
Titius dics before or after the testator, and whether he consents to her marriage or 
not, Seia can claim the farm. (D. 30, 54,1; D. 35, 1, 72, 4; D. 35, 1, 28, pr.) 

A legacy to Seia “if she marries Titius.” This condition is illegal if Titius is a 
person she could not honourably marry, for in that case the condition is equivalent to 
a prohibition of marriage; but if that is not so, the condition is valid. (D. 35, 1, 
68, 1.) : 

The conditions, “if the legatee marries,” or “if the legatee has children,” are 
valid, but are remitted when the legates becomes a monk or nun. (Nov. 123, 37.) 


8. Conditions against morality are treated as null. (D. 28, 
7, 9.) 

“If the legatee does not redeem his father from captivity, or does not give a main- 
tenance to his parents or patrons,” Such a condition is void. (D. 28, 7, 9.) 

A trust to adopt a person is not valid. (D. 02, 41, 8.) But a condition to eman- 
cipate a child is valid. (DD. 35, 1, 92) 

“Tf the logatee throws the remains of testator into the sea.’ Such a condition 
raises a violent presumption against testator’s sanity. If that presumption is clearly 
rebutted, the condition is to be disregarded. (D. 28, 7, 27, pr.) 

“Tf the heirs give security to deliver legacies to persons who are by law incapable « 
of taking levacies.” The condition is void, and even if a promise be given to the 
legatees, it cannot be enforced. (D. 28, 7, 7.) - 


Regula Catoniana. 


A legacy that, owing to one or other of the restrictions stated, 
would have failed if the testator had died at the moment of 
making his will, is not confirmed by the subsequent removal of 
the impediment. (D. 34, 7, 1, pr.) Thus, as we have seen, if 
something belonging to the legatee is bequeathed to him, he 
cannot claim the legacy, because he has sold the thing, and at 
the time of testator’s death it 1s no longer his. So if a bequest 
is made of statues or columns that at the time of the will are 
fixtures, and cunnot therefore be bequeathed separate from the 
land, the legacy fails, although before testator’s death such a 
separation may take place. (D. 30, 41, 2.) This does not 
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apply, however, to conditional legacies (D. 35, 1, 98), nor to 
those that vest (like usufruct) at the entry of the heir, and not 
at the death of testator. (D. 34, 7, 3.) ° 

In certain cases, the acquiescence of the heir makes up any 
defect. Thus if codicilli are set aside, but the heir accepts them 
and pays something under them, and aWows slaves therein 
desired to be manumitted to remain free, they are entitled to 

‘full manumission. (D. 40, 5, 30, 17.) 

Demetrius charged his heir (his mother) to give a freedman a monthly allowance 
of food and an annual allowance of clothes. Sheobserved the wishes of the deceased 
for a long time (in such case not less than three years). Held that she must continue 
to do so, and pay all arrears. (C. 6, 42, 1.) 


€ 
An heir cannot be compelled to perform a defective trust (C. 6, 42, 23); but if he 
does 80, the money or property cannot be demanded back. (C. 6, 42, 2.) 


B. REVOCATION OF LEGACIES. 


The peculiarity of wills and legacies is, that while made in 
the lifetime of the testator, they do not take effect until his 
death. Hence it is necessary to the final effect of a legacy 
that it be not revoked or rescinded. The revocation of a legacy 
may take place in several ways, which may be arranged under 
two heads. (a.) By the Act of Testator; (B.) By Events. 


(A.) REVOCATION BY ACT OF TEsTraToOR. 
I. Ademptio. 


In the time of Justinian any legacy could be revoked by any 
expression of testator’s wish to that effect. (D. 34, 4, 5, 11.) 


The revocation of legacies, whether they are revoked in the same will or 

ein codiciliz, is valid, whether it is made in contrary words, as when a man 

has left a legacy in the form, “TI give and leave,” he may revoke it by saying, 

“T do not give, I do not leave ;” or by words not contrary, that i:, by any 
other words whatever. (J. 2, 21, pr.) 

Revocation may be imphed. 

1. From a serious quarrel arising between the testator and 
legatee after the making of the legacy. 

A testator cave his freedman a legacy, and by a subsequent will deseribed him as 
“nessimus” (1), 34, 4, 15), or ungrateful” (iagratur), CD. 34, 4, 29.) This ia an 
implied revocation. . ‘ 

Scia left to Titius five pounds of cold. Titius accused her of having conspired to 
murder his father. After this accusation Seia wrote co deceldi, but did not revuke the 
legacy. She died before the conclusion of the trial Ti wa. shown, however, that she 

p‘ « ; : ; 
was no arty to the death of Tittus’ fatner. Mud that the legacy was revoked. (DD. 
34, 4, 31, 2.) 

2. By the testator’s subsequent dealings with the property 

hequeathed. 
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If a testator leaves what is his own, and afterwards alienates it, Celsus 
holds that if he did not sell it with the intention of revoking it, it is none the 
less due; andeso the late Emperors Severus and Antoninus decided by a 
rescript. The same Emperors decided by a rescript that if a man, after 
making a will and leaving lands as a legacy, pledges those lands, he must 
not be held to have revoked the legacy, and that the legatee, therefore, can 
bring an action against¢he heir to have the lands released by the creditor. 
If, again, a man alienates patt of what he has left as a legacy, the part that 
is not alienated is due in any case, but the part that is alienated is due only 
if it was alienated with no intention to revoke the legacy. (J. 2, 20, 12.) 

We are told that alienation created a presumption of revocation, which it was for 
the legatee to rebut. (D. 34, 4,15.) If the alienation was prompted by necessity, 
the burden of proving an intention to revoke lay on the heir. (D. 32, 11,12.) If, 
however, the testator made a gift $f the object bequeathed, the legacy was extin- 
guished. (D. 34, 4, 18.) 

A father left his daughter gardens with all their stock. He afterwards gave some 
of the slaves belonging to the garden to his wife. This was a revocation of the 
legacy so far as these slaves were concerned, even if the gift to the wife should not be 
valid. (D. 34, 4, 24, 1.) 

3. Scoring out the name of a legatee by the testator is 
evidence of intention to revoke. (D. 34, 4, 16.) 

But (1) revocation is not presumed, when in a subsequent 
imperfect will the testator does not repeat the legacy because 
he may have intended to revoke the first will only in the event 
of the second takiug effect. (D. 32, 18.) 

(2) A revocation of a legacy is not conclusive proof of an 
intention to revoke a trust imposed on the legatee. If, there- 
fore, no such intention existed, the heir must execute the trust. 
(D. 34, 4, 19.) 

II. Translatio Legatorwn (Transfer). 

1. A change in person of legatce. 


A legacy can be transferred also from one to another; as when a man 
says, “ The slave Stichus that I left to Titius, I give and leave to Seius.” 
Whether he does this in the same will or in codic¢//7, in both cases the legacy 
to Titius is revoked, and it is at the same time given to Seius. (J. 2, 21, I.) 


If the second legatee is incapable of taking, as if he is a slave 
of the testator (D. 34, 4, 20), and the legacy thus fails, the first 
legacy is nevertheless revoked, because it was the intention of 
the testator to deprive the legatee of what he had at first 
intended for him. (D. 30, 34, pr.) 

If, however, the second legacy is conditional, and the first 
unconditional, it was presumed that the testator did not 
mean to revoke the first, unless the condition of the second 
was fulfilled. (D. 34, 4, 7.) 
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‘* Let my heir give Titius a farm. If Titius alienates that farm, let him give the 
same farm to Seius.” This is not a revocation of the legacy to Titius, but the heir 
may require security from Titius, because if he should attempt to alienate it, the heir 
would be compelled to make it good to Seius. (D. 34, 4, 3, 4.) 

“TI give and bequeath a farm to Titius; if Titius shall die, I require my heir to 
give it to Sempronius.” This is a good legacy to Sempronius, even if Titius should be 
dead at the time of the will. (D. 34, 4, 3, pr.) : 

“Let my heir give 100 aurei to Titius ; if he does not,%hen to Sempronius.” If, 
from any cause, the legacy does not vest in Titius, then, and then only, is the sum due 
to Sempronius. (I). 34, 4, 3, 3.) 


2. A change in the person charged with a legacy, as “ What 
I charged Titius to pay, let Seius pay.” (D. 34, 4, 6, 1.) 

3. When the object of the legacy is changed. A testator 
appointed his two daughters heirs equally. ‘To one he gave a 
pre-legacy of a farm on trust to pay 20 auret to the other; 
afterwards he gave to the other half the farm. Held that this 
second bequest was a revocation of the gift of 20 auret. 
(D. 52, 39, 2. 

4. When an unconditional legacy is subjected to e condition. 

When a testator leaves 100 auret unconditionally, and the 
same amount subject to a condition, it is a question of his 
intention, whether the second attaches a condition to the first, 
or whether the two are independent. (D. 34, 4, 9. 


A testator bequeathed a farm to Titius on trust for Scius. Afterwards in codicils 
he bequeathed the same farm to Titius without repeating the trust. Held that the 
latter writing is to be preferred to the earlier, and that the trust is not due, (D. 34, 
4, 28.) 


(B.) REVOCATION BY EVENTS. 


I. The failure of the will in which the bequests are contained. 

The legacies fall with the will, unless there is clear proof that 
the testator meant to bind the intestate as well as the testa- 
mentary heirs. 

II. The death of the legatee before the legacy vests (dies 
ecdit). (D. 35, 1, 59, pr.) 

LL. Interitus rei.—Yhe loss of a thing, or its destruction in 
any manner save by the act or fault of the heir, falls on the 
legatee. (D. 30, 26, 1; D. 30, 53, 5.) 

Whether a change of species—as of wool into garments, 
timber into ships, and the like—was such a destruction of the 
original as to vitiate the bequest, was a moot point between 
the Proculians and Sabinians. According to the Proculians, a 
change of form was a change of thing (D. 32, 88, pr.); but 
according to the Sabinians, the legacy was due if the substance 
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bequeathed were still in existence, whatever the change of 
form, (D. 30, 44,2; D. 30, 44, 3.) 

DIvEsTITIVE Facts.—Legacy was in its nature a mode or 
form of acquisition, and therefore divestitive facts are out of 
place. A legatee could, of course, release an heir, as he could 
release any other debtor. 

One divestitive fact, however, existed—time or condition. 
If a legacy were bequeathed until a certain time or event, the 
legatee continued to be entitled until the time or event came. 
Originally such legacies were disallowed (D. 30, 55); but Jus- 
tinian sanctioned the restriction of legacies or trusts by time. 


(C, 6, 87, 26.) t 


REMEDIES. 


A. Rights of Heir, 

A legatee has no right to take possession of the things bequeathed without the 
consent of the heir; and if he does sv, he may be compelled to return the things by 
the /nterdict Quod Legutorum. (VW. 43, 3, 1,2.) The heir must, however, be ready 
to give security for the payment of the legacy, in the event of the inheritance being 
solvent, (D. 43, 3, 2, 1.) 

B. Rights of legatee. 

I. Simple, unconditional legacy. 

1. Tf the bequest is of a specific thing, the legatee can recover it by the ordinary 
action (per rindicationem) given to an owner, (C. 6, 43, 1.) 

2. If the bequest is not specific, the legatee may sue the heir or person charged 
with the legacy as a debtor. 

3. In any case, the whole property of the deceased is held to be mortgaged to the 
Joyateuy, Who have thus another resvurce, the actio hypothecaria or utdis Serviana, 
(U. 6, 43, 1.) 

When there are several heirs, the legatee must sue each for a part of the legacy 
proportional to his share, and cannot compel the solvent heirs to pay for the insolvent, 
(D. 31, 33, pr) 

IT. When the legacy is not due at once, or is conditional. 

1. When a legacy was not pavable until « future time or event, or the law inter- 
posed delay toa suit for a lesacy actually due, the hett or person charged might be 
required to promise by stipulation for the performance of the bequest, and that be 
would not maliciously destroy or make away with the property. (1). o6, 3, 1, pr. ; 
D. 86,38, 14. pr) Tf the heir refused, the legatce could demand to be put in pousses- 
sion custodiae causa, (D. 36, 3, 1, 2. 

The heir might be released from the necessity of giving security by the testator 
(Sudis a Scio patre meo exiyt vcto) (DL 36, 8, 1s, pr.) By a constitution of Zeno, 
confirmed by dustinian (Nov. 22, 47), a parent charged with a legacy for a child wae 
not bound to give security, unless upon a secund marriage, or by the express injunction 
of the testator, (C. 6, 4) 6.) 

2. In the event of there being no person to give security, the legatee could be put 
in possession, to see that the produce was only gathered, and not made away with by 
the heir, (D. 36, 4, 5, 22.) 
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EVERY question of interpretation 18 & aeetchs of the existence 
of a right, duty, investitive fact, etc., and might, therefore, 
properly find a place under one or other of these respective 
heads ; but it is convenient to gather together instances from 
various departments to illustrate the general principles of in- 
terpretation, so far as such exist. In one sense, indeed, the 
whole law of legacies is a law of interpretation, for it rests 
upon nothing except the will of the testator; and the nature 
and extent of the rights and duties of the legatee, and the 
question whether a valid interest is vested in him, are simply 
questions of interpretation. Nevertheless, there are some 
general rules that relate more to the manner of intespretation 
than to the results, and these will now be discussed under the 
tollowing heads :— 

A. When the testator’s intention is clearly and sufficiently 
expressed, but if literally interpreted involves illegality, 
absurdity, or injustice. 

B. When the testator’s intention is clearly, but not com- 
pletely, expressed. 

c. When the testator’s intention is ambiguously expressed, 

The rules to be stated, unless when the contrary is ¢xpressed, 

to be understood as applicable to the interpretation both of 
wills and legacies. 

A. When a testator has expressed his intention in language 
clear and euflicient, his intention is to be carried out. (D. 32, 
95,1.) The Janguage of the testator is to be construed in its 
ordinary sense, and if that sense vields an intelligible meaning, 
no evidence is admissible to show that the testator used the 
words with any peculiar signification. (1D. 30, 4, pr.) 

A testator bequeathed furniture teapot). Tle was accustomed to con ider silver 
and garments as inclu ted in that word. Servius held that these thinus could not be 
included in a lesacy of ** furniture” simply 5 the lang ase must be construed avcord 
ing to ordinary usage, and not follow the idiosyncrasies of individuals, ‘Tuber dis- 
agrecd with this rule, ax it nicht defcat the testatur’s intention ; lut it was approved 
by Celsus, and inserted in the Digest. (1). 54.10, 7, 2.) 

A testator bequeathed # woasruct of land to his wife, charging her after her death 


to give the land to his hurs. Now, as thr wife is left only a ueufract, which dies 
with herself, it is impossible that she can fullil the trust. Is then the usufruct to be 
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enlarged into ownership in order that the trust may be effectual! No, the testator's 
meanjng is plain ; he gives only a usufruct, and it is not to be enlarged, although the 
effect of interpreting it literally is to defeat the trust. (D. 33, 2, 25.) 


To the rule, as here laid down, there are two general heads 
of exception—(1) when the directions of the testator are 
illegal, but his wishes could be carried out in accordance with 
Jaw ; and (2) where ét can be proved that his real intention 
differs from the apparent scope of his words. 

I, When a disposition is expressed in a form conflicting with 
law, but may be carried out in a Jegal manner. (D. 34, 5, 24.) 


A father dying left a son and daughiter, and charged his daughter by his will that 
she should not make a will until se had caildren. This command was illegal, because 
@ testator could not prohibit a legatee making a will. The Emperor, in construing 
this case, said the testator meant that his daughter should be at liberty to prefer her 
children to her brother as heirs, but no other persons ; just as if he had said that she 
should, in the event of her dying without children, give up her property to her 
brother. The words, therefore, were construed as a trust. (D. 36, 1, 74, pr.) 

Titius left his property to Gaius, charging Gaius to make Maevius his heir. This 
charge was i#'egal, as no one could prescribe to another person who should be his heir, 
but it was construed as a trust to give the property to Maevius on the death of Gaius. 
(D. 30, 114, 6; D. 36, 1, 17, pr.) 

A testator appointed two heirs, his son and daughter. He requested the daughter 
to take as a prelegacy from herself the villa of Gaza, and his son to take certain lands 
also from himself as a prelegacy. A legacy could not be charged by an heir on him- 
self; but this disposition is read as if the words (from himself ) were omitted, in which 
case the prelegacies would be valid. (1). 31, 34, 1.) 


I], When the literal rendering of a will conflicts with or 
varies from the proved intention of the testator, the intention 
is to be preferred to the words. 

1. In determining the person by whom or to whom a legacy 
is to be given, regard is to be had more to the nature of the 
legacy than to the names mentioned. 


Julianus Severus died leaving several heirs, and bequeathed to his foster-son 50 
aurci, to be paid by Julius Maurus, his tenant, out of the rent due by him. He also 
left a Jegacy to Maurus. Held that the heir, and not Maurus, was charged with 
the legacy, as the object of the testator was simply to point out the source from which 
the legacy was to be paid. (UD. 32, 27, 2.) 

A legacy to a filiusfamilas, if he continues in his father’s potestas, is held to be a 
direct bequest to the father. (D. 35, 1, 42.) On the other hand, a legacy to a flius- 
Samilias to be paid to him (ut tpsi solvatur) cannot be sued for by the paterfamilias. 
(D. 36, 2, 14, 2 

A testator charged his heir to pay the taxes of Titius. Titius is the lecatee, not 
the tax gatherer, as it was for the benefit of Titius the legacy was made. (D. 32, 11, 
22.) 

A testator bequeaths 10 auret to Titius to discharge a debt of that amount due by 
testator to Sempronius. Is Sempronius entitled to the legacy? No, because he has 
his action against the heir, and it ia nothing tv him that the testator has directed a 
legates to pay it. The heir is the real leyatee, and he can sue Titius to furce him to 
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pay the amount to Sempronius. (D. 30, 49, 4.) If in the above case Maevins were 
surety for the testator, he also could compel Titius to pay the debt. (D. 30, 49, 5,) 

Maevius is surety for Titins. Maevius bequeaths a sum toa legatee to pay the 
debt for which he is surety. Titins and the heir of Maevius, or either of them, can 
compel the legatee to pay the debt. (D. 30, 49, 7.) 

Maevius is surety for Titius to Sempronius. Maevius hequeaths the debt to 
Sempronius. Sempronius is not legatee, but Titius is, for the amount of the debt 
(D. 30, 49, 6.) . 

A testator reqnires one of several co-heirs to pay all the debts due by him. The 
oreditors cannot sue on the will, but the co-heirs can. (D. 30, 69, 2; D. 34, 3, 7, 3.) 

When one of several joint-debtors is released by way of legacy, it is a question of 
intention whether this is a release of the debtors that are not named. If the debtors 
are partners, and one cannot be released without the other, it is presumed that the 
testator, in releasing one, meant both. (D. 34, 8,3, 4.) But if the joint-debtors are 
not partners, and se one may be released, leaving th@rest bound, the presumption is 
that only the debtor that is named is released, but that presumption may be rebutted 
by evidence of the testator’ intention to release all. (DD. 82, 11, 20; D. 32, 11, 21.) 

A testator left as heirs his tufor, his brother, and othera, To the tutor he 
bequeathed 10 aurei, of which he had been cut of recket for the brother. Held that 
the tutor was not a lezatee, because the sum Icft was only the amount of his debt, 
and a legacy to a creditor is in vain (D. 34, 3, 28, 10), but the brother is legatee for 
the sum. (D. 34, °, 28, 11.) & 


2. The context may show that the testator’s intention differs 
from the literal rendering of his will. 


Titius appointed as heirs Scia his wife and Maevia. Scia had one-twelfth, and 
Maevia eleven-twelfths, He stated that his body was to be delivered to his wife, to 
be buried by her in a particular field, and a monument was to be built to the value of 
40 aurei, The share of Scia came to 150 aurei, and it was held that although the 
construction of the tomlstone was specially charged to Scia, the testator could not 
have intended her to pay xo much as 40 out of 150 aure? ; and the true constrne¥on of 
the will was that Scia should pay one-twelfth, and Maevia eluven-twelfths of the 40 
aurer. (DV. 32, 42.) 

“T charge my song, if either of them dies without Jeaving children, to give his 
shéfre of my inheritance to his surviving brother; and if both dic without leaving chil- 
dren, I wish my property to go to my yranddaughter Claudia” The first thut died 
left a son, the surviving brother left no children. If the words are read strictly, 
Claudia will get nothing ; but it was held that the true meaning was tha’ Claudia 
should take the share of whichever brother died childless, and therefore she gets one- 
half of the inheritance. (D. 36, 1, 57, 1.) 


3. Evidence, outside tho will, may show that the testator's 
words, if construed literally, would defeat his intention. i 
eygacy 


A testator bequeathed to a person above fourteen and under twenty-five o 
when he should have reached puberty. It was held that by puberty the flestator 
meant full age ; namely, twenty-five. (D. 32, 50, 5.) 

A testator bequeathed to his concubine a farm, with its bailiff, his wife}(contu- 
bernalis) and children. Do children include grandchildren? Generally not {D. 50, 
16, 220, 1), but in this case it was held to include grandchildren, in order to prevent 
their separation from the mother, becanse if the literal construction were adopted, 
the bailiff’s children would go with bim to the legatee, and his children’s children 
would belong to the heir. It was presumed that the testator did not wish to break 
up the family. (D. 32, 41, 6.) - . 
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A testatrix by will manumitted Dama and Pamphilus, and bequeathed them a 
farm, to go after their death to their children (flit). By her will she aleo charged 
her heirs to manumit Pamphila, the natural daughter of Pamphilus. Pampbhilus, 
after his legacy vested, made a will appointing Maevius heir on trust to surrender his 
share of the farm to Pamphila as soon as she was freed. Held that Pamphila took 
directly under the will of the testatrix under the name of “children,” although, 
being born in slavery, she could not be a legitimate child of Pamphilus. (D. 31, 
88, 12.) 

A testator bequeathed to “his freedmen” the allowance of food and other things 
he had been accustomed to give them. One of the freedmen was away four years on 
his own business, with the permission of testator, and of course during that time 
received nothing ; but to him, as to the other freedmen, the testator gave a legacy of 
5 aurei. Held that, notwithstanding his absence, the freedman was entitled to 
participate in the legacy of food, etc. (D. 34, 1, 19.) 

Titia on her death bequeathC to all her freedmen and freedwomen the allowance 
of food and clothes she had been accustomed to make to them in her lifetime. As 
her accounts showed, only three of them were in receipt of such allowance at the time 
of her death ; nevertheless, all get the benefit of the legacy. (D. 34, 1, 15, 2.) 

A testator charged his heir to pay to all his freedmen a certain amount in lieu « 
maintenance. Two of his freedmen, Dama and Pamphilus, the testator had, tw 
years before his death, and before the making of the will, driven from his house, ar. 
ceased to g've them food. They could not claim the legacy unless they proved the 
the testator'’s feelings towards them had afterwards become more friendly. (D. 3: 
§8, 11.) 


B. The will of a testator may be expressed clearly, but may 
not go far enough to enable it to be carried into effect; or the 
testator may have declared that his dispositions are not 
complete. 

1, A testator gives clear and sufficient terms, but indicates 
his intention at a future time to modify his gift, or make it 
conditional. 


“Let Titius be heir, subject to the conditions afterwards stated.” No such dn. 
ditions were stated. The appointment of Titius is unconditional, Justinian gave 
this decision in accordance with the opinion of Vapinian, giveu in the following case. 
Villages (rie/) were left on trust for the State ; the villares had distinct houndaries. 
The testator said that in another document he would specify the boundaries, and the 
conditions of the annual gaines he wished to have celebrated, and died without doing 
go. Nevertheless, the legacy is valid. (C. 6, 25, 8; D. 31, 77, 03.) 


2. When one of several co-hcirs is asked to give anything to 
his co-heirs, and the shares in which these are to take are not 
specified, they take the shares in proportion to their shares of 
the inheritance. (D. 36, 1, 78, 4.) 


Maevia appointed heirs her son Gaius for five twelfths, her dacghter Titia for 
three-twelfths, and her son Septicius for four-twelfchs, on trust as to Septicius, if he 
died under twenty without leaving children, that his shure should go to the other two. 
Septicius died under twenty withoutleaving children. His share is not divided equally 
between Gaine and Titia, but in the proj ortion of five to three. Gaius gets five- 
cighths and Titia three eighths of the share of Scpticius, (D. 36, 1, 78, 5.) 
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3. When the kind or quantity is left undetermined. 


A legacy of a number of coins (numerus nummorum), without specifving what 
coins, is not void for uncertainty, but evidence is admissible to show what cuins the 
testator meant. The most decisive evidence is the habits of the testator, and next 
the custom of the country. Regard is also to be had to the disposition of the tes- 
tutor, the rank of the lezatee, or the affection or relationships subsisting between 
them ; and finally, to the conteat. (D. 30, 50, 3.) The presuraption is in favour of 
fixing the sum as lowas possible. (D. 32, 75.) ° 


When the kind of thing is clearly expressed, but the quantity 
is not, the general rule is that the legacy is to be made as little 
onerous as possible to the heir. 


A legacy is left to Titius of as much as one heir gets. Held that the measure is 
the quantity taken by the heir that has the smallest share. (D. 32, 29, 1.) 

A testator left to a person his Cornehan farm. It appeared that there were two 
of the same name. Held that the lezgatee must be content with the smaller, unless 
he can prove that the testator meant him to have the larger one. (VD. 30, 39, 6.) 


But in other cases, from the nature of the bequest, or from 
the relation between the testator and legatce, it was held 
that the testatur meant to give as much as the words would 
carry. 


Seia in her will said that if she lived she would do it herself, but if she died she 
requested her heirs to set up a statue, weighing 100 Ibs., in the temple of her native 
place, with her name upon it. In the temple the statues were of bronze or silver, As 
Seia did not specify the material, it was hold from her purpose of piety that she meant 
the best, and therefore the statue was to be of silver; not of gold, becauce such 
ntutues were not in that temple. (hat 2 8, oS. : 

Pompeius Hermippas appointed bis son Hermippis heir for nine-twelftha, and his 
daughter Titiana heir for three-twelfths, giving each certain luds by way of pre- 
legacy. If Hermippus died without leaving children, other Tands were to be given 
tv Vitiana. Afterwards the testator made codieidli, giving ‘Vitinna certain lands in 
full satisfaction of her part of his inheritance and of what was Irft in his will. The 
property of Heroippus fell to the Fiscus,  Titiana toon under the ecurdi. uci, and the 
question arose whether she would also take the lands she was to get not direct.y under 
the will, but in the event of her brother dying without issue, It was held that 
the codirilli excluded her only from whit she would have taken under the will in 
her brother's lifetimic, not from what she was entitled to only on bis death. (D. 32, 


27,1.) 

o. When the testator’s intention is obscure or ambiguous. 

Ambiguity arises from various sources, some from the snares 
of language, others through the negligence or uncertain views 
of the testator, We may divide these sources under three 
heads :— : 

I. When ambiguity arises from the language or grammatical 
construction adopted by the testator. 

IL When the operative words are clear, but doubt is cast 
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upon them through some inconsistent and unnecessary state- 


II. When the ambiguity arises from conflicting dispositions 
of the testator. 


I Ambiguity arising from language or grammatical con- 
ae Ye : see 

1. Words importifig the masculine gender, include the femi- 
nine gender; but words importing the feminine gender do not 
include the masculine gender. (D. 50, 16, 116; D. 50, 16, 163, 
1; D. 32, 93, 3.) Thus, horse includes mare (D. 32, 65, 6) ; 
“girl” does not include “boy” (D. 32, 8, pr.), nor daughter, 
son (1). 31, 45, pr.). c 

2. The past or present tense docs not include futurity, but in 
some legacies, as of aliment, farm stock, etc., words of the 
present or past tense are regarded as spoken from the death 
of testator, not from the making of the will. 


A beqw st by a testator to his wife of whatever he had given her or bought for her 
use, dues not include gifts made after the will. (D. 32, 33, 1.) 

A legacy of releasc to a debtor, as “ whatever he owed,” does not include sums 
borrowed after the making of the will, (D. 34, 3, 28, 2.) 


8. The conjunction “and” is often read as “or,” and con- 
junctive terms are taken disjunctively. 


“Tf Stichus and Dama, my slaves, be mine at the time of my death, then let 
Stichus and ])ama be free, and have a certain farm to themselves.”” Stichus was sold 
or maflumitted by the testator. Dama, although verbally conjoined with him, is en- 
titled to his freedom and the bequest. (D. 52, 29, 4; D. 28, 7, 2, 1.) 

Gaius Seius is heir for six-twelfths, Lucia Titia for three-twelfths, and others for 
three-twelftha. The testator charged Gaius Seius and Titia on their death to give to 
Titius and Sempronius one-half of what he left them. Both Gaius and Titia entered, 
and Gaius died first. Titia must at once give up what is due out of the share of 
Seius, and on her death what is due out of her own. Here, after their death, is read 
as after the death of each so much is to be given. (D. 36, 1, 78, 7.) But the context 
might show that the trust was due only on the death of the survivor. (D. 33, 2, 34, pr.) 


4. The alternative conjunctions “aut,” “vel,” and “ sive” 
have often other meanings, even conjunctive. 


“T give and bequeath to my wife her ornaments or (sets) whatever I have got for 
her use.” Here “or” (sire) is equivalent to “and.” (D. 34, 2, 30.) 

A woman bequeaths lands to her husband on trust, if he had children, to them after 
his death ; if he had none, then to his or (sive) her next of kin, or (aut) even to their 
freedmen, This does not give the husband any power of choice, but simply indicates 
the order in which the classes named shall be entitled to the property. (D. 81, 
77, 82.) 

“If a son or daughter is born to me, let such be heir ; if neither a son nor daughter 
is born to me, let Seius be heir.” If a son and daughter are born, both are heirs, 
although “or” is used. But the birth of either excludes Seius. (D. 34, 5, 13, 6.) 
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5. The position of an adjective or adjective clause coming 
after several substantives may create ambiguity. 


A woman made a legacy in these terms: “ Quisquis mihi heres erit,Titiac vestim 
meam, mundum ornamentaque mulielria damnas esto dare.” The adjective “mulichbria” 
was in this instance held to apply to “ornamenta” only. (1D. 34, 2, 8.) 

“Uxori meae vestem, mundum muliebrem, ornamenta omaia, aurum, arzentum, 
quod ejus causa factum paratumyue exect, omne do lego.” Tae words italicised were 
held to apply to each substantive, and not merely to avfum and argentum. (D. 32, 
100, 2.) 


6. Ambiguity from the position of a clause. 


“Fundum Seianum heres meus Attio cum Dione Maevii servo dato.” Here the 
slave of Maevius may be either joint-legatee with Attius, or may be himself bequeathed 
along with the Seian farm. The latter was consideged to be the probable meaning of 
the testator, unless some particular reason existed for his making a legacy to the slave 
of Maevius. (D. 34, 5, 13, 1.) 


7. A doubt often existed whether a condition was not meant 
to extend to other clauses than that with which it is immedi- 
ately connected. The answer depended on the nature of the 
circumstances and on the context. . 


A testator appointed a filiusfamilias, Titins, one of his heirs, unconditionally, and 
gave a legacy to him, saying in the same will, “As To have appointed Lucius ‘Titius 
heir, so I wish him to accept the inheritance, if he ix released from his father's 
potestas.” This condition was held not to apply to the legacy, which, therefure, could 
be demanded from the co-heirs. (D. 36, 2, 27, pr.) 

A testator bequeathed a house to his freedmen, in order that they might dwell in 
it and keep up his name, and that the longest liver of them should have the whole ; 
and he added this much in addition (hoc amplius), “1 wish to be given to them the 
Sosian farm.” The bequest of the farm was subject to the same restrictions ax the 
bequest of the house. (1). 35, 1, 108.) 

A freedman appointed two heirs equally, his patron and his daughter—as to the 
daughter on trust, for certain female slave» of the patron, on their manumission ; and 
in default of his daughter, the freedman substituted these female slaves as his heirs. 
The daughter refused to enter, and these slaves entered by order of the patron as sub- 
stitutes. Afterwards they were manumitted. Could they claim the half of the freed- 
man’s property? Yes, because the substitution was held to be subject to the same 
condition as the trust, that it was to take effect on their manumission. (D. 31, 88.) 


A condition is held to be repeated whien it 1s necessary to 
the validity of the subsequent legacy. 


“Let my heir give Stichus my slave 5aurei; and if Stichus serves my heir for two 
years, let him be free.” Here the legacy of 5 aurct would he void if it were to take 
effect before the slave’s freedom. Held, therefore, that it was due, subject to the 
same condition as the freedom. (D. 32, 30, 2.) 

Seius wus substituted as heis, and a legacy given him in the event of his not being 
heir; and also a legacy of 15 aurei was yiven to his wife. Held that the condition 
—if Seius is not heir—does not apply to his wife. (D. 31, 89,2; D. 35, 1, 39, pr.) 

“Let Stichus, if his accounts are correct, and his wife (contubernalis) be free.” 
Stichus died before his accounts were sgttled. Held that bis wife gut her freedom 
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immediately. (D. 85,1, 81, pr.) Julian states that she got her freedom only if she 
paid the balance due by Stichus, if any balance was due. (D. 40, 7, 31, 1.) 


If. A second great head of ambiguity arises from the tes- 
tator say ing too much. 


1. A sum is certain from general terms, but the testator adds 
precise figures tltat are not coextensive with the general terms. 


A testator bequeathed to bis wife 50 aurri, the same quantity as he had got with 
her. The real sum he had got was 40. Held that the figures were the object of the 
legacy, and the rest mere description. ‘The woman, therefore, was entitled to the full 
sum nained. (VD. 33, 4, 6, pr.) 

“To Lucius Titius I give and bequeath the three pounds of gold that I was accus- 
tomed to allow him in ny life.’ What testatrix really allowed Titius was 40 aurei 
& year, and acertuin weight of silver on festive days. Titius may compel the heirs to 
continuc the allowance, although turee pounds ure mentioned. (1D. 33, 1, 19, 2.) In 
this cuse precisely the opposite interpretation was adopted, the intention of the testatrix 
being to continue hor allowance. 


2, When an accessory is given in the form of a qualifying 
clause, it does not restrict the extent of the principal gift. 


A bequest of all one’s slaves, with their prewinm, includes not merely those that 
have a peeuliim, but also those that have not. (1D. 30, 52.) 


A bequest of gold, with the gems and pearls in it, includes the gold that has no 
pearls or gems in it. (1. 34, 2, 11.) 


8 An explanatory clause does not restrict the operative 
words, 


A testator bequeathed certain articles of gold and silver to Seia on trust to give 
them on her death to certain of his slaves ; for, he added, the usufruct of these things 
in your lifetime will be enough for you, ‘The explanatory clause would make Seia a 
usnfructtary, and so defeat the trust to give the articles to ccrtain slaves ; but it was 
held not to restrict the bequest of the ownership conferred directly before the explana. 
tory clause, (1). 384, 2,15.) If, however, the operative words had given o usufruct, 
and the explanatory words had disclosed a trust, the trust would have failed. (D. 7 
5,12; D. 34,2, 15; D. 33, 2, 25.) 

A testator bequeathed to his freedmen and freedwomen his lands in the Isle of 
Chios, in order that they might out of the proceeds obtain the allowance of food and 
clothes he had made to them in his lifetime. Modestinus held that this clause ex- 
plaining the object of the legacy did not restrict the operative words, and that there- 
fore the freedmen take the land as joint owners, so that before the lezacy vests, the 
shares of predeceased freedmen vest in the survivors, and after the legacy vests in 
the heirs of deceased freedmen. (1). 34, 1, 4, pr.) 


4, When to the bequest of a class of things the testator 
adds either sub-classes or individuals, generally the addition 
is trented as a superfluity, and therefore not restrictive. (D. 
33, 10, 9, pr.) But the context may show that the testator 
added them restrictively. , 

A testator bequeathed a stockod farm (fundus instructus) with the furniture and 


slaves. ‘I‘hese things are included in a legacy of stocked, farm but they do not 
restrict the words “ stocked farm.” (D. 33, 7,12, 46.) 


INTERPRETATION. 


Seia was appointed heir, and if she became heir, a prelegncy was given her of 
stocked farms, with their bailiffs and the arrears of rents of tenanta. Afterwards in 
codices he added that he wished Seia to have the farms bequeatheds “just as they 
are stocked,” with implements of husbandry, furniture, cattle, bailiffs, the arrears of 
tenants, and storehorses. It was clear when the testator made the covicildé that he 
had forgotten the will, and in this case the words “fundus tgestructus” were held to 
cover only the classes of things specially enumerated. (D. 33, 7, 20, pr.) 

“ My villa, in the state in whith J possessed it, with the furniture, tables, slaves, 
both urban and rural, dwelling there, the wines that shall be found there at my death, 
and 10 aurei,” were the object of a legacy. Although (ita we ipse possedi) would be 
equivalent to domus instructa, the following werds show what the testator meant, and 
the legacy does not include bovks, glass vessels, or clothes. (D. 33, 7, 18, 13.) 

A testator bequeathed a stocked farm, and to the same legatee certain of the 
slaves attached to it by name. It was considered that the specific bequest of certain 
of the slaves showed, in the first place, that the @estator did not think slaves were 
included under the designation “stocked farm ;"’ in the second place, that he never- 
theless wished to give the legatee some of the slaves attached to the farm; and in the 
third place, none except those specially mentioned. (D. 33, 7, 18, 11.) 

A testator bequeathed to a legatee specifically two statues of marble, and then 
“all his marble ” (omne marmor). ‘There was a difference of opinion amony the jurists 
as to the effect of this Lequest. The view adopted by Laheo, Cascellius, Pomponius, 
and Javolenus, and in the Digest, ix, that only the two statucs are due@as the words 
“all marble ” must be restricted to those named. Ofilius and Trebatius, whose opinion 
was overruled, said that all the marble statues, as well as those mentiuned, were 
included in the legacy. (D. 34, 2,1, pr. 3 1D. 32, 100, 1.) 

A legatee was charged to give food to the testator's freedmen, and afterwards the 
testator said, “Tu you T commend Prothymus, Polychronius, and Hypatius, that they 
muy live with you, and obtain food from you.” This special commendation does not 
take away the legacy of food from the other freediuen, but is simply a request for 
special regard to those named. (1). 34, 1, 5.) 

A testator bequeathed generally to his frecdimen and freedwomen food ang house- 
room. He bequeathed 10 aurei to Basilica, one of his freedwomen, ty remain at five 
per cent. interest with two of her freedmen until she was twenty-five, meanwhile the 
iaterest to be paid her for aliment. Held that she wa» not entitled to aliment under 
the general bequest to the freedwomen, (D. 34, 1, 16, 2. 

A testator gave an annuity, during his life, to Marcus, a man of learning. In his 
will he charged his wife to see that none of his friends were in want, and, moreover, 
to give 80 auree to Marcus. Could Marcus, as.one of the friends, claim tle annuity 
in addition to the 80 aurci? Y-es,.on account of the supposed liberality of the testatur 
to a learned man, and the smallness of the legacy, which would not have been an 
equivalent for the auount. (1). 33, 1, 19, 1.) 


III. Ambicuity arises when the testator makes several dis- 

ositions that cannot be carried out, each in its integrity. 

Where two injunctions of a testator are irreconcilable, 
neither is to be given effect to. (D. 50, 17, 188.) If, however, 
one of the injunctions is contained in codicil of later date, 
that one is to be preferred. (C. 6, 42, 19; D. 30, 12, 3.) But 
in a gift of freedom, that which favours manumission, not that 
which is later, is preferred. Thus if a slave is ordered to be 
free, and alterwards bequeathed as property, the bequest 1s 
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void (D, 31, 14, pr.), unless a clear intention to revoke the gift 
of frebdom is proved. (D. 40, 4,10, 1; D. 40, 5, 50.) 


“Let Titius, when he can, be tutor.” ‘‘ Let Titius be tutor if the ship comes from 
Asia.” These conditions were contained in the same document. The latter condition 
must be fulfilled before, Titius is tutor; i.e, not the least onerous, but the most 
recently written condition, must be fulfilled. (D. 26, 2, 8, 3.) 

“TI give and bequeath Stickus to Sempronius. If Sempronius shall not manumit 
Stichus within a year, let the said Stichus be free.” Here the legacy to Sem- 
pronius is qualified by the subsequent conditional gift of freedom. Sempronius, if he 
manuinits Stichus within the time, becomes patron ; but if he does not, Stichus is free 
under the will, and the testator is his patron. (D. 40, 4, 15.) 

“Let Tithasus, if he ascends the Capitol, be heir.” “Let Tithasus be heir.” 
The unconditional appointment is preferred to the conditional, from the anxiety of the 
Roman law to prevent the failure of wills. (D. 28, 5, 67.) 


1. When the conflict arises from mistake. 


Sempronius Proculus made two counterparts of his will, a usual custom to preserve 
the will in case of one copy being lost. In one of the two counterparts the amount 
of legacy written to Titius was 100 auvrei, in the other 50. Proculus held that the 
heir deserved,miost consideration, and that the legatce should take only 50. (D. 
31, 47.) 

2, When the same thing was bequeathed twice over to the 
same person, the question was whether it was intended as a 
repetition of the bequest, or as a double bequest. 

When the same thing is bequeathed twice over in the same 
document from the same heir to the sume legatee, the heir owes 
the thing only once. If it is not a specific thing that is 
bequeathed, but a sum or quaiitily, the presumption is the 
sume, although it may be rebutted by clear and convincing 
evidence of the testator’s intention to double the amount. (D. 
30, 34, 3.) 

When the same sum is bequeathed in the same will from 
two different heirs to the same legatee, it is held to be due 
Separately from each, unless a contrary intention 1s proved 
of the testator. (D. 31, 44, 1.) 

When a legacy is given by will, and the same amount after- 
wards from the same heir in codicil, the burden of proving that 
the testator did not intend the second legacy to be additional 
falls on the heir, not on the legatee. (D. 22, 3, 12.) 

When the same thing is given in the same will to the same 
legatee, but from two different heirs, one must give the thing, 
and the other its value. (D. 30, 538, 2.) But when a farm, part 
of a dos, was bequeathed specifically, and afterwards generally 
the dos to a wife, it was held that the farm was due only once, 
not twice. (D. 33, 4, 1, 14.) 
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When different amounts are bequeathed by the same or 
different instruments to the same legatee, the nature ofthe 
legacy is to be considered in determining whether the second 
is in addition to or in derogation from the first. 


A testator freed certain slaves by will, and bequeathed them 10 aurci a month for 
maintenance. Aftcrwards he bequcathed to all his freedmun 7 aurei a month for 
maintenance, and 10 aurci a year for cluthes. It was “held that the second legacy 
rescinded the first. (D. 34, 1, 18, pr.) 

Paula appointed Callinicus one of her heirs, and bequeathed 10 aurci to his daughter 
Jubentiana on her marriage. In codicilli she bequeathed to Callinicus 100 aurci, with- 
out saying hoc amplius. Both legacies, it was held, were due, particularly as nothing 
was left to his daughter by the codicilli. (D. 32, 27, pr.) 


3. When the ownership of a thing is bequeathed, and the 
usufruct of it. 


A farm is bequeathed to Titius, and by the same testator the usufruct of it. If 
the legatee chooses the ownership, the usufruct is included ; if he chooses the usufruct, 
he doves not get the ownership. (1). 33, 2, 10.) 

A farm is bequeathed to Titius, and the usufruct of it to Gaius. The correet 
interpretation of this is, that during thcir lives Titius and Gaius haveethe usufruct 
jointly ; after the death of Gaius, Titius or his heir is owner. (1). 83, 2, 19.) 


4. A bequest may be made to two persons of things by class 
names, which to a certain extent may cover the same ground. 


“¥ give and beyueath to Titia my weavers, except those I have bequeathed to 
another by this will. To Plotia T bequeath all the slaves born in my house, except 
those I have bequenthed to another.”” Some of the slaves answered the description of 
both classes ; they were weavers, and also bern in testator's family. These must be 
equally divided between Titia and Plotia. (1. 30, 36, pr. 3 D. 32, 99, 5, ° 

Te Titius “clothes’”’ are bequeathed, to Titia “ women’s clothes.” Titius geta 
clothes aftcr deducting women’s clothes. (D. 34, 2, 1, pr.) 

To Titius a legacy of provision is given; to Gaius, of wine. Titius gets tho 

° . 
provision left by testator, less the wine. (1). 33, 6, 2, pr.) 

Stichus is manumitted by will, receiving his peculeum (which includes a female 
slave} asalegacy. The testator bequeaths all his female siavex to his wife. Held 
that this did not include the slave contained in the peenlium, and it was immaterial 
which legacy was first mentioned. (D. 33, 8, 15.) 

Stichus is manumitted by will, receiving his peculinm as a legacy. His peculium 
includes, inter alia, Pamphilvs. Pasaphilus is manumitted by will, Held that the 
gift of freedom should be preferred to the legacy of peculium. (1). 40, 4, 10, pr.) 

A testator bequeathed to all his freedmen their wives and chillren, except those 
he desired to belong to his wife, or bequeathed te her individually. He afterwards 
bequeathed to his wife certain lands with everything on them, and slaves both rural 
and urban, and stewarls (actores), excepting only those manumitted by him. Krox 
and Stichus managed that property to the time of testator’s death (as actores). They 
were children of Dama, who was manumitted by the testator. Do Eros and Stichus 
therefore ge to the testator’s wife under the description of actures, or to Dama under 
the description of their children? From a regard to natural affection, it was held that 
Eros and Stichus should be given to Dama. (D. 32, 41, 2.) 

A testatrix manumitted Felicissimus and Felicissima, bequeathing to them the 
Fundus Gargilianus. She bequeathed ther son Titius all that she had got from his 
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father and uncle. She got the Fundus CGargilianus from his father. Could Titius 
claim jt, or part of it? Seeing that nothing was left the two manumitted slaves 
except this farm, it was held that the general words of the legacy to Titius could not 
deprive them of the farm specifically bequeathed to them. (D. 32, 41, 3.) 

A testator, inter alia, manumitted his stewards, and bequeathed their peculium to 
them ; to certain of his freedmen he gave legacies, and to all a bequest of food and 
raiment. After the will a daughter was born him, and in codicilt he required all the 
legacies to abate to the extent of a third in favour of his daughter Petina. It was 
held that the bequest of food and raiment did not abate, as presumably it was not 
beyond what was required, and therefure could not suffer abatement. (D. 34, 
1, 18, 8.) 


BOOK IV. 


CIVIL PROCEDURE. 


BOOK IY. 


LAW OF PROCEDURE. 


THE history of Roman Civil Procedgire presents a very striking 
picture of the extremely slow growth of Civil Jurisdiction. In 
modern times, the right of the State to obedience is in theory 
unqualified; its absolute sovereignty is recognised as a moral 
and political axiom. But this authority, so familiar to us that 
we no more feel inconvenience from its pressure than we do 
from the weight of the atmosphere, would have feceived but 
scant recognition from the men that laid the foundations of 
Roman greatness. At the time of the XII Tables, the State did 
not as yet claim to decide civil disputes, although it sanctioned 
the use of force to bring an alleged wrongdoer before the 
tribunals, At an earlier period, as we may infer from. the 
peculiarities of the oldest form of legal provedure—the sacra- 
mentum—even this limited authority was denied. The carliest 
type of judicial proceedings 1s a mock combat followed by a 
reference to arbitration. The first Judges were simply arbitra- 
tors. Civil jurisdiction sprang out of arbitration. The coercive 
authority of the State grew out of the voluntary submission of 
the subject. That is the keynote to the history of Civil Pro- 
cedure in Rome. The development of this theme occupies the 
greater portion of the present Book. 


PROCEEDINGS IN A CIVIL ACTION. 


PART 1L.—THE SUMMONS. (In Jus Vocatio.) 


THE first step to be taken by an aggrieved party, is to bring 
the person of whose conduct he complains before a court of 
justice. Looking at this subject historically, three epochs are 
to be distinguished :— 
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First, the Law of the XII Tables. At this time the sum- 
mons is @ private act of the complainant, and disobedience to 
the summons is not am offence against the law. The whole 
length that the XII Tables go to is to legalise the exercise of 
force by a compipaant to drag’ an unwilling defendant before 
the court. 

Second, The Edicts of the Pretors. The summons is still 
a private act of the complainant, but disobedience 1s made a 
wrong, and the principle is now established that it is the duty 
of a citizen to be ready to answer in the courts of justice any 
complaint brought against him. 

Third, The Imperial Congtitutions. The summons is issued, 
on the application of a complainant, by officers of a court of 
justice. ‘This change was also made the means of giving notice 
to the person sued of the wrong alleged to be done by him. 


Firat—Summons according to the XII Tables. 


The first of the XIT Tables contains the provisions already 
enumerated. (See p. 17.) 

This mode of summons continued down to the golden age of 
hterature and the classical age of jurisprudence, and we find in 
Plautus, ‘Terence, and Horace examples of the formal sum- 
mons—ig in jus voco, ambula in jus, in jus eamus, sequere ad 
tribunal. 

Apparently, by the law of the XII Tables, the defendant, if 
he were the stronger, or had friends to help him, could resist 
arrest without exposing himself to any punishment. Moreover, 
force could be lawfully employed only when witnesses were 
called to testify to the refusal of the defendant to obey the 
summons. 

A person on being summoned could avoid an immediate 
resort to the eourt by giving bail for his appearance. The 
bail was called vinder, and by taking upon himself the respon- 
sibility of the defendant, released him from arrest. 

“For one of the better classes (adsidui), let a man of the 
better classes be a vinder; fora citizen that is a mere workman 
(proletarius), anyone that will.” Cicero says adsiduus means a 
wealthy man (Cic. Top. 2. 10); but it is thought by some that 
adsiduus means a person that had land, and proletarius a man 
that had no land of his own. 
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Second—Edicts of Preetor. 


The Preetor left the mode of summons as regulated by the 
XII Tables, but introduced the following important changes :-— 

I. He made it an offence for a person duly summoned to 
refuse to obey. (D. 2, 5, 2,1.) A person summoned was not 
allowed: to refuse on the ground that tlre court to which he 
was summoned had no jurisdiction. That was a plea that 
could be listened to only before the court itself. (D. 2, 5,2; 
D. 5, 1, 5.) 

II. He made it an offence to rescue a person summoned, or 
in any manner to cause his escape (@. 2, 7, 4,2), or even to 
cause such delay that the complainant lost his action by pre- 
scription. (D. 2, 7, 4, pr.) A mere attempt, however, at 
rescue, if unsuccessful, did not entail a penalty. (D. 2, 7, 5, 2.) 
The amount of the penalty was the value of plaintiffs claim, 
as estimated by himself (D. 2, 7, 5, 1), and payment of the 
penalty still left defendant exposed to the original clain. 
(D. 2, 7, 6.) 

IIf. In place of the rinder, the practice under the Preetorian 
jurisdiction was to have a enutio judicto siati, This was either 
the giving of a surety (sidejussor), or if the complainant was 
satisfied therewith, a mere promise of the defendant to appear 
by stipulation. What was the difference between the vindee 
and the fidejussor? We can scarcely answer as to the dégree 
of liability of each, but probably the cedex was hampered by 
restrictions and liabilities that made the introduction of simple 
sureties an improvement. In one respect we note a difference. 

The Preetor ignored the distinction set up by the XIT Tables 
between adsidui and proletarit, and required any person ‘o be 
accepted as a surety who had means to answer the defendant's 
default. (D.2,6,1.) An exception was allowed by the Pregtor, 
in the case of persons connected closely together (necessaric). 
Thus a freedman that summoned a patron, the children or 
parents of a patron, or a freeman that summoned his own 
children, or wife, or daughter-in-law, must accept any surety 
that offered himself. (D. 2, 8,2, 2.) The surety, in the event 
of the failure of defendant to appear on the day named before 
the magistrate, without good excuse (D. 2, 11,5; D, 2, 11,2, 1; 
D. 2, 11, 4, 2), must pay the value of the claim in dispute, even 
when it is a penalty of two, three, or four fold (D, 2, 5, 3), un- 
less he has promised only fur a particular sum. (D. 2, 8, 2, 5.) 


979 LAW OF PROCEDURE. 


Anyone that by himeelf or his agents interfered to prevent 
a defendant appearing in court on the day agreed upon (D. 2, 
8, 8), was fiable to an action for damages. (D. 2,10,1,pr.) The 
measure of damages is the loss sustained in consequence of the 
non-appearance of defendant, which might be the whole value 
of the suit, if it were lost by lapse of time (D. 2,10, 3.) An 
example of the acts’ so punishable was, 1f a person spoke an 
unlucky word, and so deterred the defendant from appearing, 
even although the blame might seem to rest rather on the 
defendant’s own superstition. (D. 2, 10,1, 2) 

IV. The Prator enabled a complainant to get justice when 
the defendant kept out of the way to avoid a summons. There 
were apparently two reasons why the law of the XII Tables, or 
rather the primitive law of Rome, did not provide a remedy for 
this case. In the first place, the attitude of the law was to 
recognise no litigants until they were actually in the presence 
and invgked the interference of a magistrate. The utmost 
length the law went was simply not to punish force, when it 
was exercised in accordance with the XII Tables, for the purpose 
of bringing a wrongdoer into court. But, in the second place, 
it was a characteristic of early Roman procedure, that the 
tribunals did not attempt to lay hold of anyone’s property, but 
only of their person. Whatever the exact import of this may be, 
there is no doubt of the fact, that by the original law of Rome 
no niagistrate gave exccution against a man’s property, but 
only against his person. The exception (pignoris capie) proves 
therule. But if a wrongdoer kept out of the way of his adver- 
sary, the only remedy open to him was to scize the defendants 
property, since he cowld not get at his person. 

It was the Prator that introduced execution against property. 
He inserted in his edict a notice to the effect that if a defendant 
concealed himself to evade a summons (latitare fraudationis 
causa), he would order his goods to be seized and sold. (D. 42, 
4,7,1; TD. 42,4, 7,13.) The concealment must be for some 
time. (D. 42, 4, 7, 8.) 

V. Last of all, the edicts of the Pretor specify the cases 
where a summons could not be served. 

1. Persons that caunot be summoned. 


(1.) Lastly, we must know that'he that summons another to court can 
carry through the affair by force, and drag thither him that has been 
summoned. By the Prector’s edict, therefore, the persons to whom deference 
is due (ascendants, for instance, a patron, and a patron's descendants or 
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ascendants) one may not lawfully summon to court without the Prator’s 
sane Against him that acts contrary to this there is a fixed penalty, (G. 
3: : 
In beginning any action, the first step proceeds from that part of the edict 
in which the Preetor treats of the summons to court. The first thing, indeed, 
is to summon your adversary to court, before the magjstrate in other words 
that is, to lay down the law (jus d'cere). In that pargof the edict the Prctor 
pays such honour to ascendants and patrons, as also to patrons’ and patron- 
esses’ ascendants and descendants, that their descendants and freedmen 
cannot lawfully summon them to court, unless they have first asked and 
obtained leave from the Pretor himself. If without this any one takes out 
a summons, the Pretor has fixed the penalty to be inflicted upon him at 50 
solidt. (J. 4, 16, 3.) 


(2.) No magistrate having the imperium eould be summoned. 
(D. 2, 4,2.) So neither they nor their dependants nor freed- 
men could sue on contracts ; but in the care of delicts, they were 
allowed tu sue up to the diis contestutio, but no further. (D. 17, 
18, 16.) 

(3.) Women could be snmmoned, but no force could be used 
to compel them to go into court. (©. 1, 18, 1.) 

2. No man can be summoned while inside his house: but if 
he allows the complainant to enter, or shows himselfso as to be 
seen from the public street, he may be summoned ; but in no 
case can the complainant drag him out of lis own house (D. 
9, 4,19; D. 2, 4, 21; D. 50, 17, 108.) Cicero thas expresses 
the Roman fecling on the subject :—* What is therg more 
hallowed, what more fortified by every sense of duty, than each 
citizen’s home? ~—_— Here are his altars, here his hearths, here his 
dhhousehold gods; here his sacred things, his worships, his cere- 
monies are all contained. This refuge is so hallowed by all, that 
to force away any man thence Is impious.” (Cie. Pro, Domo. 41.) 

3, A priest in the act of worship, a bridegroom during the 
performance of marriage, a judex hearing a cause, a person 
pleading before a Preetor, one performing funeral-rites for 
a parent (D. 2, 4, 2), or following a dead body (D. 2, 4, 3), or 
whose presence is required in a Court of Justice (D. 2, 4, 4), 
cannot be summoned 


Third—The Sumtmons under the Imperial Constitutions. 


When the Pretor nfade a neglect, or refusal to obey a sum- 
mons an actionable wrong, there was mo longer any necessity 
to drag a defendant by the neck (obtorto collo). Still the sum- 
mons remained a private act ef the aggrieved person. It would 
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appear that the further development of procedure in the direc- 
tion of a public summons took place by the following steps :— 
The ancienf practice of oral summons, followed by the acceptance 
of a vindex, seems to have given way in favour of a mode that 
may be described,as a reciprocal promise of two persons having 
a dispute, with or aithout sureties, to appear on a given day 
before a magistrate. ‘his was called vadimonium. The terms 
vades and subvades are said to have been contained in the XII 
Tables, and they have been interpreted thus : vades, the sureties 
given by defendants ; subvades, the corresponding sureties given 
by complainants; for obviously it was the interest of the de- 
fendant to compel the ccumplainant to appear, lest he should 
lose his time by going to the court. Gaius describes vadimonia 
as the means of securing the reappearance of parties in court 
after their first appearance; and it is possible that the fairness 
of a plan that provided for the appearance of both parties led 
to its use jn the preliminary stage of the summons, and to the 
disuse of the one-sided course of giving a vinder. At all events, 
by the end of the Republic, vadimonia seem to have been a 
regular way of beginning a civil suit. 

From a somewhat obscure passage in Aurel. Victor. (de 
Cuesar, 16) we may gather that the old vadimonia were abol- 
ished by Marcus Antoninus, and a new system (denuntiandue 
ditis) introduced, ‘This was a step in the direction of simplicity. 
The complainant simply gave notice of his demand to the 
defendant, and a day was fixed for appearance. Probably the 
non-appearance of the complainant made a forfeiture of the 
claim, and the non-appearance of defendant doubtless entailed 
some penalty. 

Constantine (A.D. 322) required the denuntiatio litts te take 
place before a judge (C. Th. 2, 4, 2), and notice of the demand 
was sent to the defendant by a public officer. (C. Th. 2, 4, 4.) 
A defendant wilfully disobeying the summons could be fined. 
The denuntiatio litis was probably a very formal proceeding, 
and like all such, liable to miscarry. It disappeared before the 
practice, which was fully established by the time of Justinian, 
of a written summons (Libellus Conventionis). 

If a passage in a constitution of Diocletian and Maximian 
(C. 2, 2,4) has not been altered by Trebonian, in accordance 
with a practice not unusual with him, the written summons 
(Utbellus conventions) was already known in their day. Ap- 
parently the summons contained'a precise statement of the 
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demand of the complainant, signed by himself, and requiring an 
answer in five days. (Vet. cujusd. Jur. Consult. 6, 2.) «The 
period afterwards was ten days, extended by Justinian to 
twenty a (Nov. 53, 3,1.) Justinian ordered that the complain- 
ant, if his claim were substantially just, should not be defeated 
because it varied from the grounds set forth, in the summone. 
(C. 7, 40, 3.) The officers that served the summuns were paid 
according to the amount of the demand. 

An action for thrice the amount lies when a man has inserted a greater 
amount than the true one in the writ of summons, so that on this ground the 
veatores—that is, those that carry out the suits—exacted a larger sum on 
account of their customary doles (Sfortu/@). Then for all the loss the 
defendant has suffered by reason of them he will obtain thrice as much from 
the plaintiff; only the thrice as much includes the simp!e loss he has suffered. 
This was brought in by a constitution of ours that shines brightly in our 
Code; from which it is far from doubtful that an actio condictitia under the 
Statute will flow. (J. 4, 6, 24.) 


This is the condictio cx Icge which could be brought to enforce any statutory pro- 
hibition or order. » 

Justinian empowered the judge to refuse the summons unless 
the complainant gave security to prosecute the suit, or to pay 
one-tenth of the demand as costs to the defendant. (Nov. 112, 
2.) Another enactment required complainants that have taken 
out a summons to proceed within two months, or pay double 
the loss sustained by the defendants in consequence of the 
delay. Thus the summons advanced from the rude forsn of a 
legalised use of force, through various intermediate stages, 
in which Preetors, Jurisconsults, and Emperors took part, until 
at length, in the reign of Justinian, it became an act of public 
authority, and gave the defendant formal notice of the claim 
made against him. 


PART I].—FROM APPEARANCE TILL JUDGMENT. 


First PERIoD—COMPULSORY REFERENCE TO 
ARBITRATION. 


First—PROCEEDINGS JN JURE. 
LEGIS ACTIONES. 


Tue oldest form of civil procedure in Rome—the legis actio 
sacramenti—professes to be a voluntary arbitration. It was 
not really voluntary; for if i# were go, there could be no civil 
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jurisdiction; but there can be little doubt that what it was in 
laterstimes in form, it was in earlier times in substance. The 
authority of the State in civil matters was first established 
when a defendant was not allowed to refuse arbitration ; in 
other words, wher the reference to arbitration was made com- 
pulsory. Such indged appears to be the true character of the 
famous distinction in* Roman civil procedure that existed 
throughout the most important period of legal history and 
coloured the whole law—that, namely, between proceedings i 
jure and proceedings in judicio. With few exceptions (see 
“Transition to Cognitiones Extraordinariae”), watil the reign of 
Diocletian, the determination of a civil dispute involved two 
stages—in the first (in jure), the Preetor or other magistrate 
appointed an arbitrator, prescribing with more or less rigidity 
the question upon which he was to pronounce a decision; and 
in the second (én judicio), the arbitration itself took place 
before an arbitrator (judex). This division of labour, which 
some inodern writers have shown a disposition to exalt asa 
highly scientific arrangement, but which may be viewed 
rather as an imperfect and inchoate form of eivil procedure, 
lasted until the reign of Diocletian, who made the immense 
change of committing the trial of civil causes to State-paid 
lawyers. This step was in harmony with the whole course of 
development of Roman civil procedure ; it was one of the 
steps by which the State assumed to itsclf the exclusive control 
from first to last of civil causes. 

The proccedings tn jure passed through two stages: in the 
earlier, the reference to arbitration was ORAL; in the latter, 
WRITTEN, ‘To the first stage belong the legis actiones; to the 
second, the formulae. The interest of the first is purely 
historical; the interest of the second is more practical: to the 
Formula must be traeed the shape and peculiarities of much of 
Roman law. The phrase “legis actio” has given rise to much 
comment, for it is employed by Gaius to desiguate not merely 
proceedings that may strictly be called “actions,” but proceed- 
ings to enforce Judgments (per manus injectionem), and even pro- 
ceedings of the nature of a wholly extrajudicial remedy (pig- 
noris capio). 


The actions the ancients had in use were called /eg?s acfiones, either 
because they were laid dewn by statutes, since the Pritor’s edicts, by 
which many actions were brought in they had not yet in use, er because 
they were suited to the words of the dutual statutes, and were therefore 
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observed as unchangeable equally with statutes. Hence, when a man 
brought an action for his vines that had been cut down in such a way éghat 
he named them vines, the answer was that he had lost his case, for he ought 
to have named them trees; because the statute of the X11 Tables, under 
which an action for vines that had been cut down was open to him, spoke 
generally of trees that had been cut down. (G. 4,11.) » 

Of the /egis actéo there were five forms,—Sacramento (by wager) per 
judicis postulationem (by demanding a judex), pe® condi tionem (by formal 
Notice), Jer manus tnje.tionent (by laying hands on a man), and fer pignorés 
capionem (by taking a pledge). (G. 4, 12.) 

But all these /rw7s actiones by degrees grew hateful. For the excessive 
subtlety of the ancients who then established the laws brought things to 
such a pass, that a man that made even the most trifling mistake would lose 
his suit. By the fer slcbhutia, therefore, andethe feges Fudiae, these legts 
acttones were taken away, and a change effected so that we should carry on 
our suits by regularly-framed words, that is, by /ormalae. (G. 4,30.) (2. 39.) 

In two cases only was /eg?s acdio allowed—in the cases of threatened 
damage (damnum ine. dim) and of atrial before the Centionr7re. Accordingly, 
even to this day, when a trial is to be before the Cen/um@vts i, he proceed- 
ings begin with the /eg 7s actéo, called sacramentum, betore the Pretor Urbanus 
(City Prator) or Peregrinus. But as for threatened damage, no’ one wishes 
to proceed by a fevés acdéo, but rather binds lis adversary by a stipulation, 
as is set forth in the edict; and thus has a more advantageous and tuller 
right than by /Zynorzs caflo. (G. 4, 31). 


Actio Sacrament. 


The proceedings in the Sueramentum took place before the 
Preetor. There remains a tradition that the legis actiones were 
celebrated in the presence of the Pontiffs (eollequan Pontificwn) 
(D. 1, 2, 2, 6); but within the histeric period the tmittation of 
actions belonged to the secular tribunal, first of the Consuls, and 
afterwards of the Pretors. Festus informs ns that the word 
signifies the money staked as a wager, which was the cardinal 
feature of the proceedings ; and he adds that the stakes for- 
feited were required and used for the bronze of the vessels em- 
ployed in sacred rites. 

The actio srcrament{ Was ceneral, for in all cases for which no other action 
was provided by statute, an action sacraments was brought. ‘The action was 
as dangerous on account of an untrue oath, as at this time is the action for a 
fixed sum of moncy lent because of the sfousfo (undertaking), in which the de- 
fendant runs a risk if he rashly denies it, and because of the answering stipu- 
lation (rvestifu/utio,, in which the plaintiff runs a risk if what he demands is 
not due. The man that was beaten made gaod the amount of the sacramen- 
tum by way of a penalty. It went tothe State, and securities on that account 
were given to the l’rictor; not as now, when the penalty of the spunsze and 
answering stipulation goes as gain to the party that wins. (G. 4, 13.) 

The penalty was either fifty asses dr five hundred ; the latter in the case of 
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things worth a thousand asses or more, the former in the case of those worth 
less,when the action was brought sacramento, So the statute of the XIT 
Tables provided. But if a man’s freedom was in dispute, although as a 
slave he would be most valuable, yet the amount to be wagered was fixed 
at fifty asses, a provision of the same statute to favour the coming forward of 
persons to claim his,freedom. . . (G. 4, 14.) 


I. Proceedings wher the dispute was concerning the owner- 
ship of a moveable. 


If the action was for a thing, then moveables and moving things, if only 
they were such that they could be brought or led into Court, were claimed in 
Court (72 jure vindicabantur) after this fashion. The claimant held a rod ; 
then he grasped the actual thing—the slave, for instance—and said as follows: 

—“This slave ] say is mine ex jure Quiritium, in accordance with the 
fitting ground therefor, as I have stated; and so upon thee | have laid this 
wand,” and at the same time laid the a on the slave.' The opposing party 
said and did the same in like manner. After both had claimed him, the 
Pretor said, “ Both let go the slave;” they let him go. The one that first 
had claimed him then asked the other, “I demand that you tell me on what 
ground youthave claimed him;” and he answered, “I fully told my right 
as I laid on the wand.” Then the one that first had claimed him said, 
“Since you have claimed him wrongfully (¢zjuria), 1 challenge you to wager 
five hundred asses,” and the opposing party too said, “In like manner I 
challenge thee ;” or else they named fifty asses as the wager. Next followed 
all the same asin an action against the person. Thereafter the Prator gave an 
interim decision (7#d/ciae) in favour of one of them—made him, that is, the 
possessor in the meantime, and ordered him to give sureties to his opponent 
(praedes litis et vindiciarum), fer the thing, that is, and its fruits. Other 
SuretieS also the Prator himsclf used to receive from both parties for the 
sum wagered, which went to the State. A rod they used as if in place of a 
spear, a token of lawful ownership ; because men used to believe those things 
specially theirs that they had taken from the enemy. Hence, in proceedings 
before the Cen/umviri, a.spear is set up in front. (G. 4, 16.) 


This very vivid description of the oldest civil procedure in Rome has been for- 
tunately preserved to us from a part of the MS. of Gaius, where much is illegible. 
‘We may recognise in the proceedings as thus described several staces, of which three 
are atated at length. 

1, The proceedings begin with a mock contest, each of the claimants laying 
hold of the object in dispute and claiming it. This is known as the consertio 
manuum or vindicatio; and the exercise af force is called by Aulus Gellius vis civilis 
et festucaria. 

2. Summons to peace—“ Both let ga.” 

8. Each challenges the other to stake a aum upon the truth of his assertion. 

4. After that the Pretor decides which shall have the possession of the disputed 


'Hune ego hominem ex jure Quiritium meum esse aio secundum suam causam, 
aicut dixi; ecce tibi, vindictam imposui . . . mittite ambo hominem . . 
Postulo anne dicas qua ex causa vindicaveris, . . Jus feci sicut vindictam imposul, 
Quando tu injuria vindicavisti, D wris sacn_nento te provoco . . . etegu te. 
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property, pending the settlement of the wager by reference to a juder. The technical 
phrase is dicere vindicias. Up to this point there is not strictly either plaigtiff or 
defendant ; there are simply two persons quarrelling ; but after the Pretor assigns 
intermediate posseasion to one of them, that one is practically made defendant, and 
his rival is forced into the position of plaintiff. But the person constituted possessor 
was bound to give sureties for the restoration of the object in dispute (lis), and also 
for the profits derived from it pending the trial (vindiciae), in®the event of his losing 
his wager. The sureties were called praedes, and seem to hive been appointed in the 
presence of the Pretor by oral interrogation, as in the judicial stipulation. (Varro, 
De Latina Lingua, 6, 74.) They were called praedes litis et vindiciarum. 

5. The question referred to an arbitrator was, which litigant was right in his 
wager, Sacramentum esse justum vel injustum. It is presumed that the successful 
litigant then applied for the restoration of his stake, and if he had not possession, and 
was refused possession, that the Preetor would grant execution, and compel the pos- 
sessor to deliver up that which was no longer his. @ 

‘*It is impossible,” says Sir Henry Maine (Ancient Law, p. 376, 4th edit.), ‘I 
think, to refuse assent to the suggestion of those who see in it a dramatisation of the 
origin of Justice. Two armed men are wrangling about some disputed property. The 
Preetor, vir pietate gravis, happens to be going by, and interpoees to stop the contest. 
The disputants state their case to him, and agree that he shall arbitrate between 
them, it being arranged that the loser, besides resigning the subject of the quarrel, 
shall pay a sum of money to the umpire as remuneration for his trouble and loss of 
time. This interpretation would be less plausible than it is, were it not that, by a 
surprising coincidence, the ceremony described by Gaius as the imperative course of 
proceeding in a Legis Actio is substantially the same with one of the two subjecta 
which the god Hephaestus is described by Homer as moulding into the Firat Com- 
partment of the Shield of Achilles. In the Homeric trial-scene, the dispute, as if 
expressly intended to bring out the characteristics of primitive society, is not about 
property, but about the composition for a homicide. One person asserts that he has 
paid it, the other that he has never received it. The point of detail, however, which 
stamps the picture as the counterpart of archaic Roman practice, is the reward 
designed for the judges. Two talents of gold lie in the middle, to be given to him 
who shall explain the grounds of decision most to the satisfaction of the audience. 
The magnitude of the sum, as compared with the trifling amount of the Sacramentum, 
agems to me indicative of the difference between fluctuating ukage and usage consoll- 
dated into law. The scene introduced by the poet asa striking and characteristic, 
but still only occasional, feature of city life in the heroic aye, bas stiffened, at the 
opening of the history of civil process into the regular, ordinary formalities of a law- 
suit. It is natural, therefore, that in the Levis Actto the remuneration of the judge 
should he reduced to a reasonable sum, and that, instead of being adjudged to one of 
a number of arbitrators by popular acclamation, it should be paid, as a matter of 
course, to the State which the Pretor representa. But that the incidents described 
so vividly by Homer, and by (saius with even more than the usual crudity of technical 
language, have substantially the sarne meaning, I cannot doubt ; and in confirmation 
of this view, it may be added, that many observers of the earliest judicial usages of 
modern Europe have remarked that the fines inflicted by courte on offenders were 
originally Sacramenta. The State did not take from the defendant a composition fur 
any wrong supposed to be done to itself, but claimed a share in the compensation 
awarded to the plaintiff simply as the fair price of its time and trouble. Mr Kemble 
expressly assigns this character to the Anglo-Saxon bannum or fredum.” 


II. Dispute as to ownership of an immoveable. 


If a thing was such that it could rot easily be brought or led into court— 
, 3 Q 
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if, for instance, it was a pillar, or a flock of cattle of any kind—some part of 
it was taken ; and to that part, as if it were the whole that was present, the 
claim was made. Out of a flock, therefore, one sheep or one goat was led 
into court, or a tuft of wool was taken from it and brought into court. Of a 
ship or a pillar some part was broken off. In like manner, too, if it was a 
farm, or a house, or an inheritance that was in dispute, some part of it was 
taken and brought into court, and to that part, just as if it were the whole 
thing that was present, tlte claim was made. From a farm, for instance, 
a clod was taken; from a house a tile; and if the dispute was about an 
inheritance, then from it equally a thing or some part of a thing was taken. 


(G. 4, 17.) 


The idea of the sacramentum seems to be that the arbitration is taken up on the 
very spot where the quarrel arisez. Hence either the judge must be taken to the 
land, or the land to the judge. The latter was done symbolically, and the process 
was technically called deduct. The form given by Gaius is fictitious, but in Cicero 
we have an account of a customary beginning (dcductio quae moribus jit), where the 
parties go to the land in dispute, and there, in the presence of witnesses, make a 
mock combat. The Prwetor in that sketch does not accompany the disputants, but 
the witnesses go before him to testify to the initial steps. It is not improbable that 
there wax a stgjl earlier ave, when the Prwtor himself accompanied the parties, and 
took part in the ceremony, which was regarded as the indispensable basis of his 
jurisdiction. 


II]. In actions in personam. 


Upon this part Gaius is a blank, and we do not know in what 
manner the details of the sucramentum were adjusted to claims 
fur debt or damage. 


Actio per judicis postulationem, 


The passage where Gaius describes this action is illegible, 
and the meaning of it is purely conjectural. When it was 
first introduced is unknown, but many infer from some ex- 
pressions in the XII Tables that it existed at that time. In 
questions of disputed boundaries, of partition of inheritance, 
or of any other joint property, it is difficult to see by what 
straining the form of the sacramentum could have been em- 
ployed. That proceeding led up to the question, “ Am I right in 
saying that such and such is mine?” But the partition of 
a joint-estate could not be thrown into the form of so simple 
a question. It is therefore not improbable that the action per 
gudicis postulutionem may have been introduced to meet these 
more complex cases of doubtful right, but in the absence of 
information by Gaius, the suggestion must remain as a mere 
puess. , 
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Condietio. 


Condicere is to give formal notice (denuntiare) in early speech. But now 
by an abuse of terms we say that a condictio is an action again&t a person, in 
which the plaintiff alleges in his statement of claim that so-and-so ought to 
be given him. Forno formal notice on that account is now given. (J. 4, 
6, 15.) e 

- » + When they ought to attend to have a sudexr appointed. For 
condicere in early speech is to give formal notice. (G. 4, 17 A.) 

This action was properly called a conatctio,; for the plaintiff gave formal 
notice to his opponent to be present to choose a ju/ex on the thirtieth day. 
But now improperly we give the name of condictio to an action against a 
person in which our statement of claim is that so-and-so ought to be given 
us. Forno formal notice on that account is now given. This /ev7?s acdio was 
established by the ea Sivva and the 4a Caf urnia—by the ler Sila fora 
determinate sum of money, by the fv Cu/pur ura for every determinate thing. 
Why this action should be wanted, when we can bring an action for what 
ought to be given us sacramento or per Judiets postulationcm, is much 
-questioned. (G. 4, 18-20.) 


As to the ler Silia and the lex Calpurnia, see p. 62. e 
The use of the Condictio was a puzzle to Gaius, and it has continued to perplex 
modern writers. 


Some authors think that the process by sacramentum took place before the Pontiffs, 
and that condictio was the first process allowed before a secular magistrate. Others 
suggest that it was intended to relieve the centumriré by relegating minor causes to a 
single juder ; but, in truth, guesses of this sort are of little value. The views of Sir 
Henry Maine will be found at p, 250 of “ Early Uistory of Institutions.” See the 
remurks at p. 37 of this book. 


General Characteristics of the System of Legis Actiones. 


1. The proceedings called leais actiones could be conducted 
only between Roman citizens ; aliens, unless by special favour 
(as some Latins), could neither sue nor be sued, 

2. The parties could not appear in the formalities of the legis 
actiones by agents or procurators, but must themselves perform 
the ceremonies. This is another characteristic of the old jus 
civile, the refusal to allow one freeman to represent another in 
a legal transaction. 

In old times [as long as the /eg7s actiones were used] no one could law- 
fully bring an action on another's account, except on behalf of the people or 
of freedom, or for a pupillus. The lex Hostilia, besides, allowed an action 
for theft to be brought on account of persons that were among the enemy, 
or away in the service of the commonwealth, or that were in the ¢ufela 
of some person bringing the action. (J. 4, 10, pr.; G. 4, 82.) 


3. The system was marked by a rigorous pedantry, in which 
form was everything, and substgntial justice uothing. 


e 
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A, Again, once an action was commenced, the claim was 
extifiguished. (G. 4,108.) See postea, Litis Contestatro. 


B. THE SysTemM OF FORMULAE 
TRANSITION FROM THE LeGis Acrionrs TO FORMULAB. 


The defects of the ‘legis actiones were serious. In the first 
place, only a Roman citizen could take part in them; aliens 
dwelling in Rome were wholly shut off. But even for citizens 
the system was objectionable. It required the actual presence 
of the parties; no attorney or agent was admitted; and the 
slightest error in the ceremonial vitiated the whole proceedings. 
As a mode of civil procedure, the legis actiones were cumbrous, 
troublesome and dangerous. 

It would be interesting to know the exact steps by which the 
Romans advanced from their first rude forms of procedure to 
the written formulae of the golden age of Roman jurisprudence. 
Already among the legis actiones themselves an advance maybe 
observed. The condictio is distinctly preferable to the actio 
sacramenti, It is simpler, for it begins at once with reciprocal 
wagers, and it introduces costs, for the sums wagered went to 
the party that won. Whether the condictio was introduced, as 
the language of Gaius implies, by statute, or whether, as Sir 
Henry Maine states, it was only regulated by the leges Silia and 
Calpuynia, it was simpler, and better adapted to the ends of 
Civil Procedure, than the sacramentum. 

But the condictto, nevertheless, had all the faults of a legis 
actto—the faults of inelasticity and formalism; and it required 
the actual presence of the parties. The further development of 
Roman procedure was determined by a cause whose influence 
on other departments of the law has been already dwelt upon. 
The system of formulae seems to have owed its origin to the 
necessity the Preetors were under of devising a method of civil 
trial for aliens (peregrint). In the legis actio, the peculiar heritage 
of the Quirites, an alien had no part. But the Romans were 
under an absolute necessity of providing a means of determining 
disputes in which an alien was a party. So numerous, indeed, 
appear to have been the occasions on which aliens were con- 
cerned in civil cases, that the new Prgtor appointed Bo. 247 
was specially named Pretor Peregrinus. To an alien the forms of 
the legis actio were inapplicable, but the Preetor, in modifying 
the Roman procedure to adapt it to aliens, naturally followed 
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the essential features of the Roman system. Thus he did not 
undertake to hear and decide causes himself ; he referred them 
to arbitrators. But these were not the Roman S$udices—the 
senators of Rome; they were any persons upon whom the 
parties agreed, generally three or five in nymber, and called 
recuperatores. Again, as in the legis actiones, dhe Prator elicited 
from the parties the question in controversy between them ; but 
instead of wrapping this up in the rigid forms of the jus civile, 
he was content to make out a plain written instruction to the 
arbitrators, informing them if they found the fact to be so-and- 
so, they should order the defendant to pay so-and-so. This 
was the essential character of the formula in factum; it con- 
tained no positive assertion of any right in the plaintiff, but 
proceeded at once from a recital of the facts constituting the 
complaint, to give the arbitrators power to award damages. 
By a very simple and ingenious variation of the formula, it was 
possible to admit an agent or attorney either for the plaintiff or 
the defendant. Thus, “ If Dio has received in deposit a golden 
vase of Agerius, and refuses to give it up, Ict the recuperatores 
order Dio to pay to Negidius the value of the vase.” By in- 
troducing the name of the attorney Negidius, Agerius was 
relieved from all trouble in connection with the proceedings. 

In ascribing the origin of the written formula to the neces- 
sity of providing for aliens, there 1s an element of conjecture. 
The introduction of formulae took place so long befsre the 
very earliest of the legal writings that have come down to us, 
that we cannot affirm with certainty a precise correspondence 
between the steps just indicated and the actual march of 
events. But the facts that we do know make it certain that 
the account cannot be far wrong. 

The next step in the history is the introduction of formulae 
in civil causes between citizens. That may have been the 
object of the ler Aebutia, At all events, there can be little 
temerity in hazarding the assertion that formulue were brought 
in for citizens first in the case of actiones in personam, and 
that a very considerable interval elupsed before they were 
allowed in actiones in rem. Whether this interval corresponds 
with the distance between the lex Aebutia and the lryes Juliae 
is a matter of conjecture. But there is no doubt that the 
first formula admitted in causes between citizens was a sim- 
plification of the Condictio, which in turn may be viewed as 
a modification of the sacranientum. The cardinal diflcrence 
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between them was the omission of the reciprocal wagers that 
formed an indispensable preliminary to the condictio. 

The steps by which the formula was adapted to actions fot 
property can be traced with certainty. In the sacramentum, it 
is worthy of remark, the question finally submitted for trial is 
not which of the tlaimants is owner of the thing in dispute, 
but which is right in his wager (sacramentum esse justum vel 
injustum). The question is of the truth of an assertion, not of 
the justice of a demand. The distinction may seem trivial, 
because practically the loss of the wager meant the loss of the 
ownership, but it is just trivial distinctions like these that are 
important in the history o¥ law. ‘The slightness of the circum- 
stunce attests the ein anes so to speak, of the State to inter- 
fere in private quarrels. It marks the stage where the State 
does not yet assert a claim to civil jurisdiction. 

From the sacramentiumn is but one step to trial by sponsto or 
wager. 

In a sfonsia we proceed thus. We challenge the opposite party by a 
Sponsto such as this,—“ If the slave in dispute is mine ex jure QOuiritium, 
do you undertake (sfondes) to give me twenty-five sesferti7?” Next we put 
forth a formula, in which the statement of claim is that the amount thus 
undertaken for ought to be given us ; and in this we win if we prove that 
the thing is ours. (G. 4, 43.) 

This sum named in the undertaking is not, however, cxacted. It is 
indced pot penal, but a preliminary to the proceedings, and its whole use 
is to bring the case to tial. Hence, too, the man against whom the action 
is makes no stipulation in turn. Further, it is named the stipulation pro 
pracde titts et vindictarum (in room of a surety for the object and its interim 
enjoyment), because it has come into the place of the sureties that in old 
times, when the /egis actfo was used, were given by the possessor to the 
claimant pre ile ef vin ticits + Mat is, for the thing and its fruits. (G. 4, 94.) 

But if the action is before the cenfumuirt, we claim the amount of the 
undertaking, not by a formula, but by a /egts actio, for we challenge the 


defendant sacramento. That undertaking is for 125 sestert:7, because of 
the dea Creperia. (G. 4, 95.) 


This account by Gaius is highly instructive. It is to be 
remarked that the sum of the wager is nominal; and the 
wager itself is introduced simply to give jurisdiction. Now in 
the condictio the wager was for a substantial sum—one-third of 
the amount claimed (G. 4,171); and in the case of Interdicts 
and the actio de pecunia constituta, the Preetor, while adopting 
the procedure of the condictio, made the sum of the wager 
sufficiently serious to act as a penalty. (G. 4, 1638.) Again, 
the question referred to a judex is not the mere truth of an 
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assertion, but whether the plaintiff has a right to twenty-five 
seetertit, It is a step in advance when the juder decides a 
question of Jegal right, although it is not the riglt in dispute. 
The recovery of property was accomplished by an action that 
in form was in personam. 

In the third stage, the fiction of a wager is dropped, and the 
right of the plaintiff is submitted directly for the judgment of 


the juder. It is at this point for the first time we reach a true 
acttio in rem. 


An action for a thing is twofold ; for it can be brought either by a yor- 
mula petitoria or by a sponsio. Tf, then, it is brought by a formudsa polttoria, 
the stipulation called judicatum solvi (thagwhat the judex awards shall be 
paid) finds a place; but if by a sfonséa, that which is called pro pracde litts 
eevindiciarum. A petiterta formula is one in which the plaintiff alleges in 
his statement of claim (/afenf/o) that the thing is his. (G. 4, 9t-y: 


Examples of the pefito ia formal will presently be given; at this point it ise 

to mark its general character. ‘There would seem to be little doubt that the three 
stages marked by the terms secramention, sponsio, and petitoria formuga followed cach 
other in historical order. In stating the procedure that could be followed in suing for 
an inheritance, Cicero mentions the dgis actio, and as un alternative the sponsio with 
its special sureties (pro pracdte didis ct vindiciarwan), but he docs not mention the 
petitoria formula, (Cic. in Verr. 2, 1. 45.) In the time of Gaius, however, an 
inheritance could be recovercd by the formula petiteria, (15,3, 5 DD. 5, 3, 10.) 
formulae appear to have been applicd to actions for inheritance later than the 
petitoria Jormula to the recovery of property, for, of thin latter, instauces are given 
by Cicero, 


(A.) Tue FORMULA IN AN AL 


I. Proceedings to obtain a formula. 

It was a peculiarity of tie Roman summons, during the 
Republic, that the plaintiff was not required to state his demand 
until he had the defendant in the presence of the Preetor. 
The first proceeding before the Prastor was to announce to 
defendant. the particular formela that he thought suitable to his 
case. This was called editio actionis. (VD. 2, 13,1, pr.) This 
statement did not conclusively bind the plaintiff, who could 
vary his claim up to the time that he got his formula, (C. 2,1, 
3.) The formal request presented to the Pratur was called 
postulatio actionis. (D. 3, 1, 1, 2.) 

At this stage the only defence open to the defendant was 
such an objection as did not rest on a denial of any of the facts 
alleged by the plaintiff. If the dispute Letween the parties 
involved a mere question of law, and not of fact, there was no 
necessity to refer the case to a judez; and the Preetor, having 
stated the law, could give effect to it by the exercise of his 
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authority. But if the dispute involved a controversy as to 
any facts as well as law, the Pretor gave a judez, and 
specified in Writing the question he was to try, and the nature 
of the judgment he could pronounce. When the formula was 
given, the proceedings before the Preetor terminated. It was 
this point in the proceedings that was called the litis contestatzo. 

Litis contestatio—In fhe course of a litigation, however short, 
events may alter the position of the parties with reference to 
the subject-matter of the lawsuit. Thus, if the question is one 
of possession, the defendant may lose the possession before 
judgment is given. Again, the time of prescription may expire. 
It may thus happen that atcording to the facts as they existed 
when defendant was first summoned, a judgment ought to be 
given for the plaintiff; but according to the facts as they are 
found to exist at the time when judgment is given, the judg- 
ment ought to be for the defendant. From which time should 
the judgment speak? The fair rule is that a plaintiff should 
not be prejudiced by what may occur pending the course of the 
lawsuit. For the purpose of judgment, the facts upon which 
the decision proceeds should be the facts as they existed at the 
time when the lawsuit began. 

But at what moment may a Jawsuit be said to begin? 
Naturally, in a mature system of civil procedure, it is the issue 
of the summons, The summons is the first step and com- 
mencement of the suit. But a Roman action was not regarded 
as beginning with the summons. It began, speaking of the 
period under review, only when the formula or written reference 
was made out by the Pretor. ‘The commencement of the 
action—the litis contestatio—was thus the last act that occurred 
in jure, (1). 5, 1,39, pr; D.5,1,28,4.) This rule, apparently so 
unfair and capricious, is characteristic of the mode in which the 
Roman civil procedure grew up. At first the State gave a 
complainant no help in bringing a defendant into court. It 
sanctioned the use of force by complainants, but it did nothing 

more. At this stage the beginning of an action could not be 
taken as earlier than the first, which would often also be the 
last appearance of the parties before the Preetor. But that 
iy not all. A careful examination of the proceedings in the 
saucramentum explains why the last and ndt the first appearance 
of the parties before the Praetor should have been taken as the 
real commencement of the action. it was only after the stakes 
were laid that the Prestor decided to which ot the combatants 
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he would assign the possession of the disputed property, pending 
the result of the trial. That being done, the way was clear for 
the appointment of a judex to determine which of*the parties 
had falsely claimed the ownership. It is the appointment of a 
judex to try the question that forms the turnjng-point. Up to 
this time there are simply two private individuals quarrelling ; 
now the State intervenes, commands pace, and provides for 
the settlement of the dispute. There is no longer a private 
quarrel; there is a lawsuit. Witnesses are conveyed before 
the Preetor, who go before the referee and testify, in case of 
dispute, to the exact terms of the reference. Hence the name 
contestart litem. | 8 

The meaning of the litis contestatio thus becomes intelligible 
for the period of the legis actiones. But it may be urged that 
under the subsequent system of written references (/formulue) 
the summons ought to have been taken as the commencement 
of the action. Logically, no doubt it was so; but, the transi- 
tion from the earlicr system was so gradual, and indeed to 
some extent the two systems went on so long side by side, that 
we need not be surprised that under the system of formulae it 
was still the last act in jure, the drawing up of the written 
reference to arbitration (formula) that was decmed the starting- 
point of the litigation. 

ADJOURNMENTS.—Another significant indication of the volun- 
tary origin of Roman jurisdiction is that originally, 1f % com- 
plaint was not finished at one sitting, the Prietor, it sccis, 
had no power to compel the reappearance of the defendant. 
The plaintiff had no resource but again to summon and drag 
back the defendant. The first assertion of authority by the 
Preetor indicates the feebleness of the State. He docs not 
assume the right to call back the defendant, but he makes 
him promise to come back, so that if he fails, he breaks rather 
a free promise of his own than the command of the Preetor. 


When the opposing party has been summoned to court, unless the 
business is ended that day he must enter into recognisances (vadimonta) ; 
that is, promise that he shall present himself on a fixed day. (G. 4, 184.) 

Recognisances are entered into in some cases simply—that is, without 
giving sureties ; in some cases with sureties; in some cases with an oath ; 
sometimes with the further addition of recuperatores—that is, that if he does 
not present himself he shall forthwith be condemned by the re.uperatores 
in the amount of the recognisance. ‘This is diligently pointed out case by 
case in the Prztor’s edict. (G. 4, 185.) 

In the case of an actio judiidli or actio depensi, the recognisance 


986 LAW OF PROCEDURE. 


required will be for the amount thereof. But if it is on any other ground, 
the r€cognisance to be promised will be for the amount the plaintiff, after 
being sworn mot to trump up a case (0m calumniae causa), demands ; 
provided, however, it is not to be more than half the value, nor more than 
one hundred thousand sesfertiz. If, therefore, the case is for a hundred 
thousand ses/ertiZ, and is not an action for money awarded by a judex or 
actually paid out, thesrecognisance to be given will be for not more than 
fifty thousand sestertiz. (G. 4, 186.) 


For meaning of activ depensi, see p. 570. 


The persons, further, that without the Preetor’s leave we cannot with 
impunity summon to court, we cannot bring under obligation to us in 
recoynisances against their will, unless we go to the Prator and he allows 


it. (G. 4, 167.) . 


I]. Formulae in factum conceptae. 

The formula in jus concepta contained an express assertion 
of the duty of the defendant (ie, the right of plaintiff); the 
formula in factum concepta merely stated the facts that justified 
an award,cand specificd, cither generally or with limitations, 
the amount of the award. 


Those forniu/ae in which a right is stated we call 77 zs conceptae (framed 
so as to state a right), Such are those in which our statement of claim is 
that something is ours ex jure Ouiritium, or ought to be given us, or that the 
defendant ought to settle with us for loss he has inflicted as a thief. In 
these the statement of claim (77/fenffv) belongs to the gus civile. (G. 4, 45.) 

All others we call #a factum conceptae (framed so as to state a fact); in 
them, that is, no such statement of claim is framed, but at the beginning 
of the formuae the act done (facfwm) is named, and the words are 
added by which the 7ader is given power to condemn or to acquit. Such 
is the formu/a a patron uses against a freedman that suimmons him to 
court contrary to the Prictor’s edict. It runs thus: “ Let there be recupe$- 
afores. Jf it appears that such and such a patron by such and such a freed- 
man of such and such a patron, contrary to the Privctor’s edict, was sum- 
moned to court, then rccperaferes condemn that fieedman to pay that 
patron ten thousand sester/77, Tf it does not appear, acquit him.” All the 
other formulae, too, that have been put forth under the title concerning 
summoning to court, are a factum conceplac; for instance, against him that 
when summoned to court has neither come nor given a vzdex, and again, 
against him that has carried off a man summoned to court ; and countless 
other formtdae in force of that kind are put forth in the Praetor’s list (a/éum). 
(G. 4, 46.) 

In some cases the Prator puts forth formulae that state either a right 
ora fact; as in the case of deposit and of free loan. The former formula 
is framed thus: “Let there be a judex. Whereas Aulus Agerius deposited 
with Numerius Negidius a silver table, now in dispute, whatever it appears 
on that account Numerius Neyidius ought in good faith to give or do for 
Aulus Agerius, that, gudex: condemn Numerius Negidius to give or do for 
Aulus Agerius, unless he gives up the table. If it does not so appear 
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acquit him.” This is a formula framed to state a right. But the JSormula 
framed as follows : “Let there be a judex, fit appears that Aulus Agerius 
deposited with Numerius Negidius a silver table, and that by the fraud 
(dolo malo) of Numerius Negidius it has not been given back to Aulus 
Agerius, whatever turns out to be the value of the article, that sum of 
money, judex, condemn Numerius Negidius to pay te Aulus Averius. If it 
does not so appear, acquit him,” is framed to state@ fact. Like these are 
the formulae in the case of a free loan (commodhtum), (G. 4, 47.) 


The form “unless he gives up” was said to constitute an 
arbitraria actio. 


Some actions besides we call arAftariac, depending, that is, on the 
discretion (arditrium) of the judge. In them, unless the defendant makes 
amends to the plaintiff at the judge's discretion—gives up, for instance, the 
thing, or produces it, or pays, or surrenders the slave in a case of wrong: 
doing (er noxval? causa)—he must be condemned. Actions of that kind are 
found both for a thing and against a person. For a thing-—as the /’é- 
fictana, the Serviana about a tenant-farmer’s property, and the guast- 
Serviana, called also hyfothecarta (the mortgage action). Agamst a person 
—as in the actions for what has been done under the influence of fear or 
fraud ; or, again, in the action to claim what has been promised at a tixed 
place. The action for production also depends on the judge's discretion. 
In these and all other Ike actions the judge is allowed to estimate as is 
fair and right, according to the nature of cach thing for which the action is 
brought, how amends ougit to be made to the plainufl (J. 4, 6, 31.) 


See pp. 263, 447, 585. 


LIT. Formulae in jus conceptae. , 
1. In case of actiones in pe 


The chief parts of formudie are these: the demonshatio, the tatentio, 
the adjudicatio, the candemnatio. (3. 4. 30.) 

(1.) The demonstrate is that part of the sara which is inserted to point 
out the thing in dispute ; this part for instance: “ Whereas Aul.s Averius 
sold Numerius Negidius a slave; and Uiis again, “ Whereas Aulus Agerius 
with Numcrius Necgidius deposited a siave.” (G. 4, 40.) 


Quod Aulo Ayeriv a Numerio Neyidio pugno mula ypcrcussa est. (Mos. et Rom. 
Legum Collat. 2, 6, 4.) 


’ Jucdex esto: Quod Aulus Agerius Numerio Neqidio hominem rendidit, 
St parce Numerium Negidium Aulo Ayerw sestertium « milia dare 
oportere, 
Judex Numecrium Negidium Aulo Ayerio acstertium x milia condemna ; 
Si non*paret, absolve. 
Jiustex cto. Quod Aulus Agerius apud Numecrium Negidium hominem drposutt, 
(guidqguid parct Numerium Negidium Aulo Agerw dare facerc oportere 
Judes Numerium Negjdium Aulo Agerio condemnato ; 
St non pare, 
a 
2 
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Quod Numerius Negidius sibilum inmisit Aulo Agerio infamandi causa. (Mos. et 
Rom. lsegum Collat. 2, 6, 5.) 

These examples show the degree of precision required in the statement. Thus 
it was not necessary to specify which had struck the blow. It was the duty of the 
Preetor (cognitio practoris) to fix the statement with reasonable certainty. (Mos. et 
Rom. Legum Collat. 2, 6, 3.) 


(2.) The intentto (statement of claim) is the part of the formu/a in which 
the plaintiff defines what hé wants; this part for instance,—“ If it appears 
that Numerius Negidius ought to give Aulus Agerius ten thousand sestertez;” 
or again this, “ Whatever it appears Numerius Negidius ought to give or do 
for Aulus Agerius.” (G. 4, 41.) 

(3.) The condemnatio (condemnation) is the part of the formuda in which 

ris allowed power to acquit or to condemn ; this part for instance, 

- condemn Numerius N-gidius to pay Aulus Agerius ten thousand 
sestertit. If it does not so appear, acquit him ;” or again this,— fudez, 
condemn Numerius Negidius to pay Aulus Agerius ten thousand sestertzt 
only. If it does not so appear, acquit him ;” or again this,—“ fudex, con- 
demn Numerius Negidius to pay Aulus Agerius,” and so on, provided there 
be not added “ten thousand sestertiZ only.” (G. 4, 43.) 

The condejpnation that is put in the formula is either for a determinate 
sum of money or for an indeterminate sum. It is for a determinate sum in 
the formula by which we demand a determinate sum ; for in that the lowest 
part runs thus: “$udex, condemn Numerius Negidius to pay Aulus 
Agerius ten thousand sesfertiz. If it does not so appear, acquit him.” A 
condemnation for an indeterminate sum of money has a twofold meaning. 
There is one that is expressly limited, cam faxatione as it is commonly 
called, when we demand something indeterminate. There the lowest part 
of the formu/a runs thus: “In that, zudex, condemn Numerius Negidius to 
pay Aulus Agerius ten thousand sesfertiz only. If it does not so appear, 
acquit him.” The opposing one is unlimited, as when we demand anything 
that is ours from the man that possesses it—that is, 1f we bring an action for 
a thing or for its production; for there it runs thus: ‘ Whatever turns out 
to be the value of the article, that sum of money, judex, condemn Numerius 
Negidius to pay Aulus Agerius. If it does not so appear, acquit him.” (G., 
4, 49-51.) 

The judex in the matter, if he condemns the defendant, must condemn 
him ina determinate sum, although no determinate sum is put in the con- 
demnation. Ife ought further to take heed, if a determinate sum is put, that 
he condemn the defendant in a sum neither greater nor Iess by one sesterce ; 
for otherwise he makes himself liable as if the cause were his own (/:lem suam 
factt) ; and again, if a limit (¢aae/so) is put, that he does not condemn the 
defendant in a sum greater than the limit; for if he does, in like manner 
again he makes himself liable as if the cause were his own. To condemn 
him in a Jess sum, he is, however, allowed; and if the condemnation is 
indeterminate, he can condemn him in any sum he pleases. (G. 4, 52.) 

(4.) The adjudicatio is the part of the formula in which the judex is allowed 
to adjudge the thing to one of the parties to the action. If, for instance, the 
action is one between co-heirs familie erciscundae (for sharing the inherit- 
ance), or between partners communi dividundo (for dividing the joint pro- 
perty), or between neighbours jimivm regundorum (for determining the 
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pee then this part of the formu/a runs thus: “As much as ought to be 
adjudged, judex, adjudge to Titius or Seius.” (G. 4, 42.) 

oo, ee parts are not, however, found at once in eve formula, but 
are found, and some are not found. Certainly the statement of claim 
is Sometimes found alone, as in the formu/ae preliminary to proceedings 
(Pracjudiciales) ; that, for instance, in which the question is whether a man 
is a freedman, or how much a dowry is, and many qthers. But the demon- 
Stratio, adjudicatio, and condemnatio are neverefound alone, for the demon- 
straizo does not take effect without a statement of claim or a condemnation. 
A condemnation or an adjudicatto, again, without a statement of claim, has 
no force ; therefore they are never found alone. (G. 4, 44.) 

Actions preliminary to proceedings ( fracjudiciales) seem to be for a thing 
(2 rem). Such are the actions in which the question is, whether a man is 
free or a freedman, or about recognising offspring as one’s own. Of them, 
generally speaking, one only has a statutory cause; that, namely, in which 
the question is whether a man is free; all the others are substantially due 
to the Pretor’s jurisdiction. (J. 4, 6, 13.) 


2. In the case of actiones in rem. 

In an action tr rem a formula has only an tntentto and 
condennatio. The demonstratio is a statement with a certain 
amount of exactness, specifying the investitive fact upon which 
the plaintiff relies in maintaining the duty—dare facere oportere. 
Without the demonstratio, the intentio would scarcely convey any 
distinct idea, and certainly would fail to tie the plaintiff to any 
particular grievance. But in a suit where property is in ques- 
tion, the designation of the land or other property is sufficient to 
enable the defendant to meet the claim. Moreover, the question 
is not how did the plaintiff acquire the property in question, 
but whether it is his. 


Or this again,—If it appears that the slave Stichus belongs to Aulus 
Agerius ex jure Quiritium, (G. 4, 41.)! 


B 


IV. Equitable Defences—Frceptiones, Praescriptiones, 
Replicationes. 


A special inconvenience of the legis actiones, viewed as a 
system of pleading, was, that the question in dispute must be 
referred in the narrowest and strictest form without any regard 
to equitable considerations, But when the formula was intro- 
nn UIT InN asnIEnnssnetaanadtttnaat en emmneamnenemnnemetenedtesenemnenetnnnemneneanen nannies 

! Si paret, hominem (Stichum) ex jure Quiritium Auli Agerii esse. 

L. Octavius judex esto ; 

Si paret fundum Capenatem quo de agitur, ex jure Quiritium P. Servilii esse, 

we is fundus arbitrio suo P. Servilio reatitutur. (Cic. in Verr. 2, 2, 12.) 

Quanti ea res cst, tantam pecuniam Numerium Negidium Publio Servilio condemnato ; 
i non pared, absolve. (G. 4 (41), 62.) 


duced, the Prastor could impose conditions on a plaintiff, not 
warranted by the strict letter of the law, but required by justice, 


1. Nature,sobjects, and form of Equitable Defences. 


Next let us look narrowly to exceptiones (equitable defences). They have 
been provided for the sake of persons that have to defend themselves against 
an action, for it often happens that a man is liable by the jus cévzle, and 
yet it is unfair that he should be condemned by the judexr. (J. 4, 13, pr. 3 
G. 4, 115-116.) 

If, for instance, I stipulate for a sum of money from you on the ground 
that I am about to pay it over to you as a loan, and I do not pay it over, it 
is certain the money can be claimed from you; for you are bound to give it, 
since you are liable under the stipulation. Yet it is unfair that you should 
be condemned on that account.. It is held, therefore, that you ought to 
defend yourself by the excepio doli mali (on the ground of fraud). If, again, 
I agree with you not to demand from you what you owe me, none the less I 
can at strict law demand it, alleging that you ought to give it; for an obli- 
vation is not taken away by an agreement between the parties. But it is 
held that if 1 demand it I ought to be repelled by the excepiio pactt convent? 
(based on an agreement). (G. 4, 116.) 

In those actYons, too, that are not against a person, such defences have a 
place ; when, for instance, you compel me by fear or induce me by fraud to 
give you some res mancipi by a formal conveyance. If, then, you demand 
the thing from me, an ercepiio is given me, by which, if I prove you acted so 
as to terrify or deceive me, you are repelled. (G. 4, 117.) 

Some e¢tvef/fones the Privtor has in his edict set forth ; others he grants to 
suit the case after inquiry. All these cither owe thcir existence to statutes, 
or what take the place of statutes, or have been handed down as based on 
the jurisdiction of the Praetor. (G. 4, 118.) 

Every ‘eacefiio is so framed as to run counter to what the defendant 
affirms. If, for instance, the defendant affirms that the plaintiff is doing 
something fraudulent--demanding money, for instance, that he never paid 
over—the excepto is framed thus : “If in that matter nothing has been done 
or is being done by fraud on the part of Aulus Agerius.” If, again, it is 
alleged that the money is being demanded contrary to agreement, the 
erceplio is framed thus: “If between Aulus Agerius and Numerius Negidius 
there has becn no agreement that the money should not be demanded.” In 
all other cases, in fine, it is usually framed in Jike manner. The reason is 
that every caceptiu, though it is a defence, is inserted in the formu/a so as to 
make the condemnation conditional. Its effect, in other words, is, that the 
judex is to condemn him against whom the action is brought, only if the 
plaintiff did nothing fraudulent in the matter in dispute; and again, that 
the judex is not to condemn him unless no agreement was come to that the 
meney should not be demanded. (G. 4, 119.) 


Division of Equitable Pleas—Peremptory and Dilatory. 


Excepliones are said to be either peremptory or dilatory. They are 
peremptory if they take effect for ever and cannot be evaded. Instances of 
this are the defences that something was done through fear or fraud, or 
contrary to a statute or Senalus Consulius, or again, that the case has been 
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decided or brought before a jyudex; or again, that an agreement has been 
come to providing that the money shall in no case be demanded. They 
are dilatory, again, if they do harm for a time—if, for instance, the dgree- 
ment come to provides (say) that the money shall not be deifanded within 
five years, for at the end of that time the exceptio has no place. A like 
excepto is that the claim is being divided (/:t's aividuae), or that some 
matter remains over (red residuac). If, for instance, & man demands part 
of a thing, and within the same Pretor’s term gf office the rest, he is set 
aside : this exceptio is called dt7s dividuae. Vf, again, a man that had several 
actions against the same defendant proceeded with some, but put off others 
that they might come before other judges, and then within the same Practor’s 
term of office proceeded with those he put off, he is set aside by this excepéio, 
Called ret restduae. (G. 4, 120-122.) 

Dilatory excepiiones may be due to considerations not only of time but 
of person. Instances are those relating toa Menstor, as when a man that by 
the edict cannot make such an appointment brings an action through one, or 
when a man that has the right appoints a covasfer that cannot undertake the 
Office. Ifan exceptzo cognitoria can be brought against him, then, if he is such 
that he cannot lawfully appoint a covazfor, he can bring the action himself; if, 
again, the cogaitor cannot lawfully undertake the office, he has unrestrained 
power to bring the action by another cogazfor or by hinsclf in person, and in 
this way as well as in that evade the eacfifo. Butit he distegard it, and 
bring the action through a cogaitor, he loses his case. (G. 4, 124.) 


When failure to use a plea is fatal. 


A man against whom a dilatory erceffvo can be brought, must observe to 
put off his action. If not, and if it is actually used to bar his action, he 
loses his case. For after the time at which, if the matter had not been 
taken up, he could evade it, he has no Jonger remaining any power to bring 
an action when the matter has once been brought to trial and cut off by the 
exceptio. (G. 4, 123.) 

If a peremptory e¢///o has by mistake not been used by the defendant, 

e is restored to his rights as unimpaired Gest//utio in fategrum,, Ww order 
that he may still make u-e of it. But if itis a dilatory etcef/o that he has 
not used, whether he can be so restored is questioned. (G. 4, 125.) 

teplications. 

Sometimes it happens that an erceff/o that at first sight seems good in 
law would unfairly harm the plainuff. When this is so, another addition is 
needed to aid the plaintiff. It is called reflicatie, because by it the force of 
the exceptio is unfulded and undone. If, for instance, I agree with you not 
to demand from you the money you owe me, and then afterwards we make 
an agreement to the contrary, that is, that I may demand it; and if then I 
bring an action against you, and you take this exception to it, that you ought 
to be condemned to pay me only if there has been no agreement that I 
should not demand the money,—then I am wronged by the exceflio pacti 
conventi ; for none the less this remains true, even although we afterwards 
made an agreement to the contrary. But it is unfair that I should be shut 
out by the exceptio; a replicatio therefore arising out of the later ayreement 
is given me [in this way,—“ If there was no after agrecinent that the money 


might be demanded ”}. (J. 4, 14, pm; G. 4, 126.) 
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Again, if a banker pursues a man for the price of a thing sold by auction, 
and has thrown in his way the excef/io that the buyer is to be condemned 
only if the thing he bought has been delivered to him, that is an exceptio 
good in law. “But if it was stated beforehand at the auction that the thing 
would not be delivered to the buyer before he paid the price, the banker may 
help himself by such a ref/icatio as this,—“ Or if it was stated beforehand 
that the thing would hot be delivered to the buyer unless the buyer first paid 
the price.” (G. 4, 126A.) . 

Sometimes, also, it happens that the v¢f/icafio in turn, although at first 
sight good in law, would unfairly harm the defendant. When this is so, an 
addition is needed to aid the plaintiff. It is called dup/scatio (doubling). 
(J. 4,14, 13 G. 4, 127.) 

If it in turn at first sight seems good in law, but for some reason unfairly 
harms the plaintiff, again an addition on the other side is needed to aid the 
plaintiff. It is called ¢-7Alécatic (tripling). (J. 4, 14,2; G. 4, 128.) 

The use of all these additions, sometimes going even further than we have 
said, was brought in by the variety of business affairs. (G. 4, 129.) 


Praescriptiones, 


Let us see also about the Sraescrifiiones that have been received on behalf 
of the plaintiff. (G. 4, 130.) 

That they are so called from the fact that they were written first (Jrae- 
scribuntur) before the formulae is more than manifest. (G. 4, 132.) 

Often, indeed, under one and the same obligation, something ought to be 
furnished us now, something in future; as when we have stipulated for a 
fixed sum of money to be paid every year or every month. For when some 
years or months are ended, the moncy for this time ought to be furnished ; 
but for future years, too, the obligation is certainly understood to be con- 
tracted, though as yet it is not to be performed. If, then, we wish to claim 
what ouftht to be furnished, and to bring it to trial, but to leave the future 
performance of the obligation in uncertainty, it is necessary to bring our 
action with this Araescriptio,—“ Let that only come into trial whose day of 
payment is now come.” But if not, and if we proceed without this clause, 
by the formu/a, namely, by which we demand an indeterminate sum, in which 
the statement of claim is framed in these words,—‘ Whatever it appears 
Numerius Negidius ought to give or do for Aulus Agerius,”—then the whole 
obligation—that is, the future one as well—we thus bring to trial. Further, 
since the joining issue ((:t’s contestatio) extinguishes it, no action remains 
over for us, if we should afterwards wish to bring an action for the further 
performance. Again, if, for instance, we are bringing an action arising out 
of a purchase (¢2 empfo), that a farm should be given us by a formal convey- 
ance, we ought to use such a fracscriptio as this,—“ Let the matter to be 
tried be the mancipation of the farm.” The result is, that afterwards, if we 
wish unhindered possession (vacua fossessto’ of it to be given us, we can 
bring an action for its delivery either ex st‘fulatu or ex empto. But if we 
use no such fraescriptio, then the obligation for all such rights by the use of 
the indeterminate action, “ Whatever on that account Numerius Negidius 
ought to give or do for Aulus Agerius,” is extinguished on joining issue ; so 
that afterwards, if we wish to bring an action for delivery of the unhindered 
possession, no action remains over for us. (G. 4, 131-131 A, as restored.) 
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In our day, as we have pointed out above, they all proceed from the 
plaintiff. In old times, however, some were put in as answers on behalf of 
the defendant. Such was the pracscriptio,—* Let the matter go to trial if it 
does not prejudge the inheritance.” This has now been transformed into an 
exceptio, and finds a place when the claimant of an inheritance by another 
kind of procedure would prejudge the inheritance ; gis, for instance, by 
demanding the things singly ; for it would be unfair,to prejudge it. (G. 4, 
133.) e 

The statement of claim in the formuda determines the person to wham 
what is due ought to be given. To the master certainly ought to be given 
what a slave stipulates for. But the pracsoriplvo raises a question of fact, 
and it ought to be true according to its natural meaning. All we have said 
of slaves we shall understand to be said also of the rest of the persons 
subjected to our power. (G. 4, 134-135.) ‘ 

We must note further, that if we are bringing an action again t the man 
himself that promised us something indeterminate, the sec wueda is so put 
forth for us as to have a fracsatptfo inserted in oat in place of a deszou- 
stratio, thus :—-“ Let there be a juifer. Whereas Aulus Averius stipulated 
for an indeterminate amount from Numerius Negidius, with respect to that 
only whose day of payment is now come, whatever on that acconnt Numenus 
Negidius ought to give or do for Aulus Agerius,” and so of. Bat if the 
action is against a security or a surety sfamver aud fidussor), tis usual to 
have a pracserifiio ;— as to the position of the sccunty, thus: "Let that 
alone be tried respecting which Aulus Agenus stipulated inoresid: to 
Lucius Titius for an indeterminate amount, on account of which Namerius 
Negidius is security, whose day of payment is now come 3" as to the 
position of the surcty—“ Let that alone be tuicd for which Nuimenus Negidius 
pledged his honour “fade sua esse plossit; to an indeterminate amount on 
behalf of Lucius Vitus, whose day of payment is nuw come.” Neat the 

Jormula is thrown ine (G. 4, 136-137.) ; 


V. Set-off.  (Deductio, compensatio,) 
© The erceptio was directly related to the eause of action, and 
contained a statement of sume fact that made it inequitable 
that the plaintiff should succecd. Avfof rests upon the less 
urgent ground of convenicnee, Tf A owes 20 anred to C.. and 
B. owes 18 auret to A, it is most convenient and fiir that B. 
should not be allowed to recover 20 auret from A., but only the 
balance after deducting his own debt. But there is no in- 
justice in refusing to allow a set-off, because the defendant has 
the right to proceed by cross-action against the plaintifh Ac- 
cordingly, the principle of sct-off was not fully recognised 
until the reign of Marcus Aurelius. Gaius gives us the law as 
it stood prior to that tyme. As to compensutio under Justinian, 
see pp. 1017, 1018. 

1. Set-off in proceedings lonae fidei. 


Set-offs when brought up often ntake a man obtain less than was due to 
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him. Now in proceedings Jonae sider (equitable), free power is allowed the 
judex to fix the value that ought to be given up to the plaintiff on the ground 
of what is fair and right. In this, then, there is included the power to take 
an account of what it appears the plaintiff ought to furnish in turn on the 
same ground, and to condemn the defendant to pay the balance. (G. 4, 61, 
as restored.) 

Actions are in some cases bonac fidei, in others stricté jures (of strict law). 
Those donac fidei are these,+-from purchase, from sale, from letting on hire, 
from taking on hire, from managing business, from mandate, from deposit 
[from fiducia], from acting for a partner, from acting as ¢for, from free loan, 
from giving a pledge, the actions famtliae erciscundue and communi divi- 
dundo {and any actio praescriptis verbis], the action put forth praescrzptis 
verbis de acsiimato, and also the one that is available as the result of an 
exchange, and the demand for an inheritance. Up to our own time, indeed, it 
was still uncertain whether this iast was to be numbered with the proceed- 
ings Jonae fide or not. But a constitution of ours has plainly classed it 
among them. (J. 4, 6, 28; G. 4, 62, as restored.) 

The juder in all these proceedings is not, however, enjoined by the actual 
words of the formu/a to take account of a set-off. But since this seems only 
agrecable to the nature of the pioceeding as donae fide, it is believed to be 
included in hig duty. (G,. 4, 63.) 


2. Cases in which set-off was allowed—Compensatio, Deductio. 


The case is different with regard to the action by which a banker takes 
proceedings. He is forced to take in the set-off, and to bring his action so 
as to embrace it in the words of the forwu/a. A banker, therefore, from the 
beginning allows a set-off, and in his statement of claim alleges that so much 
less ought to be given him. If, for instance, he owes ten thousand sestertit 
to Titius, and Titius twenty thousand to him, his statement of claim runs 
thus :—“ If it appears that Titius ought to give him ten thousand sestertsi 
more than he himself owes Titius.” (G. 4, 64.) 

By the edict again, a benorum emptor (purchaser of an insolvent estate) 
is ordered to make a deduction before bringing his action, so (that is) that. 
his opponent shall be condemned to pay only the balance after deducting 
what the donorum emptor owes him in turn, on account of the insolvent that 
has defrauded him, (G. 4, 65.) 


Comparison of Compensatio and Deductio. 


Between the sct-off that mects the banker, and the deduction that is 
thrown in the way of the doxorum emptor, there is this difference : To make 
up a set-off, that only is called in that is of the same kind and nature; 
moncy, for instance, is set-off against money, wheat against wheat, wine 
against wine ; so much so indeed, that some hold wine cannot in every case 
be set off against wine, nor wheat against wheat, but only if it is of the same 
nature and quality. But to make up a deduction, there is called in what is 
not of the same kind; if, then. the denorus: emptor demands money from 
Titius, and owes Titius corn or wine in turn, he deducts its value from the 
money, and takes proceedings for the rest. To make up a deduction again, 
there is called in what is due at a future time ; to make up a set-off, this only 
that is due at the present time. Besides, an account of the set-off is put 


FORMULAE. 


down in the statement of claim. Thus it happens that if, after allowing the 
set-off, the banker states a claim too large by one sesterce, his case fails, and 
he therefore loses his case. But a deduction is put dowa in the con- 
demnation, and there no risk is incurred by him that claims too much, and 
especially as the donerum emptor, when he brings his action, although he 
brings it for a determinate sum of money, yet frames diis condemnation for 
an indeterminate sum. (G. 4, 66-68.) e 


VI. Variance. (Petere plus rel minus.) 

One of the inconveniences of dividing a civil trial between the 
Preetor and a judex was when a variance occurred between the 
facts as disclosed at the trial, and the facts upon which the 
formula was constructed, Two errorsgwere possible; the plaintiff 
might ask more than he was entitled to, or less, 


One may demand too much in four ways :—in respect of the thing, of the 
time, of the place, or of the circumstances (cavsa’. In respect of the thing, 
as if one were to demand, instead of ten thousand sesferx/7 that are due him, 
twenty thousand ; or if he that owns a thing in part were to state in his claim 
that the whole thing, or a larger part of it, was his. In respect of time, as if 
one were to demand performance before the time, or before fulilment of the 
condition, In respect of place, as if what has been promised to be given 
at a fixed place were to be demanded at another place without mentioning the 
former place. For example, if a man has stipulated, * Do you undertake to 
give ten thousand sesfertif at Ephesus? 1 undertake to give them,” and 
then withdrawing all mention of I: phesus, states his claim at Rome uncon- 
ditionally thus :-—“If it appears that Aulus Agerius ought to give ten 
thousand sestes//f to Numenus Negidius,"— he is understood to, demand 
too much, because by an unconditional statement of claim lhe takes from 
the promiser the advantaye he would have if he paid at Ephesus. At 
Ephesus, however, he can rightly demand it unconditionally, that 1s without 
throwing in the place. In respect of the circumstances, alo, too much may 
be demanded ; as when a man in his statement of claim takes away the 
debtor's election that he has by night of the obligation. If, for in >tance, a 
man stipulates thus :—-* Do you unde) take to give ten thousand sesterd? or 
the slave Stichus’” and then demands one or other of these alone, he 
demands too much. Even although he demands what in fact is Iss, yet he is 
held to demand too much, because his opponent can sometimes furnish more 
easily what is not demanded. A like case is when a man stipulates for the 
kind and then demands one species of it—stipulates, for instance, for purple 
generally, and then demands Tyrian specially. Nay, even although he 
demands the cheapest, the rule of law is the same because of the principle 
we have just stated. The rule ot law is the same also if one stipulates for a 
slave generally, and then demands one by name—Stichus, for instance, 
although the cheapest. Therefore, as the stipulation itself is framed, so also 
ought the statement of claim in the /ormudla to be tramed. (G. 4, 53-§3 A, as 
restored. ) 

It is plain, also, that i: a man states a claim for one thing instead of 
another he runs no risk, and he can bring his action anew, because with the 
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property the old action as well remains : as when a man that ought to 
demand the slave Stichus demands Eros; or when a man states in his claim 
that a thing ought to be given him under a will, and it was due to him under 
a stipulation ; or if a cogmztor or procurator states in his claim that the thing 
ought to. be given him. (G. 4, 55.) 


The effect of a viriance differed according to the part of the 
formula in which it was found. The most dangerous part was 
the Jntentio. 

1, Variance in the Jitentio: 


If aman embraces too much in his statement of claim (zfen/io), the case 
falls through ; that is, he loses his property, and is not restored by the 
Pretor to his unimpaired rights, except in certain cases, in which the Pretor 
by his edict comes to give aid ; as when a man under twenty-five makes a 
slip because of his age, or a mhan over twenty-five, if a strong reason Cate in 
for some mistake the law will recognise. (G. 4, 53, as restored.) 

EXCEPTION. —This is sufficiently plain, that in /ovwau/ae for an inceter- 
minate sum too much cannot be demanded : because when no deter! ninate 
amount is demanded, but whatever it shall appear the opponent ought to 
give or do is st&ted in the claim, no one can claim too much. The tule of 
law is the same also if an action for an indeterminate part of a thing is 
granted ; as when an heir demands such a part of the farm in disphute as 
shall appear to be his. An action of this kind is usually granted ity very 
few cases. (G. 4, 54.) 1 

To state a claim for too much is indeed, as we have said above, dangetrous ; 
but it is lawiul to state a claim for too little. For the remainder, how-eyeys 
no action is allowed within the same Practor’s term of office. Tle that_ des 
bring such an action is shut out by an eacefto,y and it is called (dis dzi yyy’ ae 
(against dividing a claim). (G. 4, 56.) y 


2. Variance im the Condemnatio. , 


If in the condemnation more is demanded than onght to be, the plaintiff 
runs no danger. The defendant, too, even after accepting an unfair 
Sormiula, is restored to his rights unimpaired, that the condemnation may be 
lessened. Lut if less is put down than ought to be, the plaintiff obtains only 
what he has put down, for the whole matter is brought into the trial; he is 
tied down finally by the condemnation, and the yadea cannot go beyond it. 
The Practon, too, gives no restoration to rights on that side; he comes to the 
aid of defendants more readily than of plaintiffs. We speak, of course, with 
the exception of men under twenty-five ; when men of that age make a shp 
in any maticr. the Prector comes to their aid. (G. 4, 57.) 


3. Variance in the Demonstratio. 


If in the demonst;atio too mueh or too little is put down, nothing is 
brought on for trial, and so the matter remains untouched. This is the 
meaning of the saying that by a false demonstratio no action is lost 
There are some, however, that think too little may rightly be embraced in it; 
that if a man perchance bought Stichus and Eros, he is to be held right if 
he draws up his demonstratio thus :—"‘ Whereas I bought of you the slave 
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Eros,” and that then. if he pleases, he can bring an action for Stichus in 
another formuda of sale. The reason is that it is true, they say, thas seeing 
he bought two, he bought each singly. This was assuredly Labeo’s view. 
But if he that bought one brings an action for two, his avmenstratro is false. 
The same is true in the case of other actions also, as free loan and deposit. 
(G. 4, 58-59.) ° 

We find in certain writers that in an action of deposit, and in fine, in all the 
other actions in which condemnation brands aman with ignominy (afrmea), 
that he that puts more than he ought in his demonstratie loses his suit. A 
case is, if a man that has deposited one thing alleges in his demensiratio that 
he has deposited two or more ; or if aman that has been struck on the face 
with the fist alleges in his deoustradio, in an acde injurtarunt, that same 
other part of his body was struck. Whether we eught to beheve this to be 
the truer view, we shall seck out with grreat care. Now there are two 
Jor mudas for deposit, one framed to state a right, and one te state a fact, as 
we have remarked above. In the fornisr, that is framed to state a right, 
only at the beginning the matter in dispute is stated in the funvenstratio, 
then it is named, and next the contention at law is brought in by these 
words, ‘* Whatever it appears he ousht on that account te ive or do for 
me.” In the formu/a framed to state a fact, at once in the beginning, as if it 
were a statement of claim, the matter in di pute is nated in these words, 
“Tf itappears that such and such a man deposited with such and such 
another such and such a thine.” Assuredly, therefore, we ought not to 
doubt that if a man in the forwuze frained to state a fact names nore things 
than he deposited, he will lose his suit, because he is held to have put down 
too much 1n his statement of claim. (G. 4, 60.) 


(BY) PrRocEDURE IN INTERDICTS. 


An examination of the cascs where the remedy was hy tnter- 
dictum and not by aetio, shows that nearly all interdicts were 
remedies for rights that could be vindieated In ne other way, 
while the interdicts Ute Posaidetis and Ctrubi were the remedies 
for Praetorian ownership, and Quorum Lonorum for Praetorian 
inheritance. 

In procedure by interdict there was the same distinction 
between jus and judictum that existed in the case of the actio 
properly so called. It was not a rapid summary process in the 
hands of the Praetor, but in every respect luituted the ordi- 
nary procedure. 


It remains to look narrowly into interdicts. In certain cases, then, the 


IThe following interdicts may be referred to :-—de lihero homine exhibendo, p. 186 ; 
de liberis exhibend.a ct ducendia, pp. 221 5 de vi et vi armata, p. 250 ; Quod ri aut clam, 
p. 252; de glande leyenda, p. 254; de tlinere actuque privato, p. 424; de retrus 
sacris, p. 317 ; for pracdial vervitudes, pp. 423-424; de suprrticie, p. 4005 0° ~ 
and Quasi Salrianum, p. 443; Ou Poasidelis and Utrubi, p. 365 aq. ; Queram 
p. 886, 
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Przetor or Proconsul interposes his supreme authority ( Arincipaliter) to put 
an end to disputes. This he does chiefly when the parties are contending 
for possession or quasi-possession. In short, he either orders something to 
be done, or forbids it to be done. The formulae of the words which he 
frames and uses in the matter are called decrees or interdicts. (J. 4, 15, pr.; 


G. 4, 138-139. ) ; 
For the meaning of print ipaliter, see p. 41. 


Decrees (decreta) are the Preetor’s commands that something be done; 
as, for instance, when he enjoins something to be produced or given up. 
Interdicts are prohibitions from doing something ; as, for instance, when he 
enjoins no violence to be used to a possessor untainted in title, or forbids 
something to be done in a sacred place. Hence, all interdicts are called 
either for restitution, for production, or for prohibition. (G. 4, 140) 

It is not the case, however, thit when he has ordered something to be 
done, or forbidden something to be done, the business is at once carried 
through. The parties go before a juder or recuperatores, and there, by 
putting forth formulac, the question is raised whether anything has bcen 
done in defiance of the Prictor’s edict, or whether what he ordered to be 
done has not becn done. Sometimes the action involves a penalty, some- 
times not; the dormer, if carried on by a sfomszo, the latter, as when an 
arbiter is demanded. Under interdicts of prohibition, indeed, the usual 
procedure always is by sfenszo; under interdicts for restitution or produc- 
tion the procedure is sometimes by a sfens7o, sometimes by the formula 
called ardstraria (discretionary). (G. 4, 141.) 

Of the order and issue of interdicts in old times it is idle in our day to 
speak, for wherever the law is laid down in the exercise of special authority 
(extra ordinem), as is the case with all proceedings now-a-days, there is no 
necd to grant an interdict, but the case is judged without interdicts exactly 
as ifa wé¢die a. téo had been granted by reason of an interdict. (J. 4, 15, 8.) 

In considering this topic the reader will find it an advantage to recur to the pass- 
ages already given on the subject of Possession, pp. 357-359. 

I. Procedure in Simple Interdicts. 

Sinple interdicts are those in which from the very com- 
mencement of the proceedings there is a plaintiff and a de- 
fendant, They are prohibitory, exhibitory, or restitutory. 

1. Simple Prohibitory Interdict. 

Jo this case the procedure in the time of Gaius was solely by 
sponsio or wager. (Gi. 4, 141.) 

2. Exhibitory and Restitutory Simple Interdicts. 

Gaius inforins us that in this case there was a choice of pro- 
cedure, either by way of sponsio or by an arbitraria formula. 
The latter was viewed as an indulgence, and was, therefore, 
undoubtedly posterior in origin to the aponsto. 

But he that wishes to demand an arbiter ought to observe to make the 


demand at once before going out of court—that is, before departing from the 
Prztor ; for to those that are late in thcir‘demand no favour will be shown. 
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If, therefore, he does not demand an arbiter, but goes out of court in silence, 
the case is carried on to its issue at the risk (of a penalty). (G. 4, 164-165.) 


(1.) Trial by Wager (eponsio). 


For the plaintiff challenges his opponent by a sfons/o to show that he has 
not failed, contrary to the Privtor’s edict, to produce or give up the thing. 
He again answers his opponent's sfonsio by a stipulation in turn (restipulatio). 
The plaintiff next sets forth a formu/a of the sf%ssio to his opponent, and he 
in return that of the stipulation to the plaintiff But the plaintiff throws in 
at the end of the formula for the speaséo another proceeding also for giving 
up the thing or producing it, so that if he wins in the sfeasse, unless the 
thing is produced or givenuptohim. . . . (G. 4, 165.) 


(2.) Direct Formula (arlitraria Sopmula), 


After setting forth the kinds of interdicts, we must next look narrowly 
into their order and issue. Let us begin with the simple interdicts. If then 
an interdict for restitution or production is granted - as, for instance, that 
possession is to be restored to him that has been cast out by force, or that 
the freediman is to be produced whose patron wishes to give him notice of 
services he is to render—there is sometimes no risk to be ruin carrying the 
case through to its issue; sometimes there is. For if he demands an 
arbiter, the defendant receives the formuda called av ditraria (discretionary). 
It is so called because if in the discretion of the jadea anything ought to be 
given up or produced, then he produces of gives tt up without a penalty, 
and is thus acquitted. Dut if he neither gives it up nor produces. it, 
he is condemned to pay what it is worth. The plaintiff also incurs no 
penalty for proceeding against one that need not entner produce or yive up 
anything ; unless, indeed, he is met by a jacdiidion calunotfae claining one- 
tenth part of the value of the cause, Proculus certamly held that such a 
proceeding ought to be forbidden to one that has demanded an arbiter, as if 
by this very fact he is to be held to confess that he ought to give up or pro- 
duce the property. But the law in use by us is different; and rightly so. 

’ For a man asks for an arbiter, not as an admission, but as the more modest 
form of litigation. (G. 4, 161-163.) 

From what Gaius tells us, there is little difficnlty in per- 
ceiving that the procedure in interdicts was exactly sinnlar to 
the procedure in actions, In the time of Justinian, we are told 
that there was no substantial difference between interdicts and 
actions. ‘These facts suggest the question, was there ever in 
Roman law any difference between inferdictum and actio except 
in name? There appears to be little evidence, if any, for the 
view so lung maintained, that interdicts were a kind of interna 
injunctions or summary process. Indeed, in the case of the 
interdicts uti possidetts and utrudi, it will presently appear, the 
procedure, so fur from being summary, was exceedingly com- 
plicated. : 

The Pretor, besides modifying, limiting and expanding the 
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actions that descended from the jus civile, created entirely new 
remedies for rights that the jus civile did not recognise. When 
he introduced a new right in rem, he was necessarily compelled 
to give a remedy, and that remedy was called Interdictum, or 
in some cases Decretum. When he introduced new rights wn 
personam he called his remedy an action ; as the actio de pecunia 
constituta, actio commoddi, etc. This assertion will be found to be 
almost perfectly exact ; but there is an exception to it that 1s 
worthy of notice. The Actio Serviana was entircly due to the 
Preetor, and it was called an actio, although it was to vindicate 
aright tu ren. It contrasted with the Juterdictum Sulvianum, 
which was a purely possesiory remedy. The exception might 
be explained in various ways; but it is sufficient to remark 
that the aetio Serviana was not introduced until a period when 
the word duterdictum was beginning to loose its exclusiveness. 
There appears to be no instance of a remnedy for a right in per 
sonam being called Interdict. 

In creating new remedies the Preetor naturally followed the 
procedure of the civil law ; but it isa characteristic of the spirit 
that prompted Ins interference, that he followed the least 
cumbrouk and inconvenient of the degia aeliones, Ile imitated 
the condictio, not the eacramentim; for there can he no doubt 
that in the beginning every interdict was by sponsio, and that 
the wager was real, not fictitious. So far was this process 
from being simple and summary, that we are told that recourse 
to interdicts was full of technical dangers. (Frontinus, 2, 44.) 
The form of the pleading seems rather curious. By an interdict, 
the Prestar professed to order a defendant to restore a thing 
of which he had obtained possession by violence: the defendant 
affirmed that he had restored it: in point of fact, he had not, 
and the question really sent for trial before the judezx or recuper- 
etores was whether he was under any obligation to do so. (Cie. 
pro. Cacc., 8.) 

At first all interdicts began with a sponsio, and the result 
was to impose a penalty upon the unsuccessful litigant. In the 
case of the simple, prohibitory interdicts, such as those concern- 
ing rights in public or sacred things, the defendant was sued 
for committing a past wrong; and it was not considered an 
object to get nd of the penalty. The old form of trial was 
therefore kept up in the time of Gaius without change. But 
when the object of the interdict was the restitution or produc- 
tion of property, the plaintiff ought'to be satisfied if he recovered 
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the property without insisting upon a penalty. Fence before 
the time of Gaius, an alternative mode of trial was allowed: 
the parties were allowed to omit the sponsio, md raise the 
question at issue directly in a formula. After the change 
made by Diocletian, the old eystem seeins tp have fallen into 
disuse, and utiles actiones of the usual sont were granted for 
interdicts. (J.4,15,8.) This change “may be compared with 
the history of the action in rem. An action for property 
descending from the jus cirile passed through three stages—the 
sacramentumn, the spousio, and the petiteria formula. The actions 
given by the Privtor omitted the tirst stage, but followed the 
older system, first with the sponse, and afterwards by the 
arbitraria formula, 

The distinction between Guerdictam and actio appears, there- 
fore, to have only a historical significance. The words do not 
Indicate any real difference in procedure, they testify merely to 
ahistorical fact ; namely. that certain nights ae rem yrere created 
by the Pretor. Sometimes the word petitio is opposed to aetio. 
Petitio is a civil. interdictum a VPretorian, action; and if the 
words be so used, aetia would be restricted to actions a 
personam., 

Il. Procedure in Double Interdicts. 

In simple interdicts, there are from the outset a plaintiff and 
a defendant; in double interdicts there are two clannuante, 
neither of whom at the beginning is phuntiff and? neither 
defendant. Examples of double interdicts are the att passidetia 
wand wérubi. In these the Practor imitates the procedure in the 
actio sacramenti.” In that oldest form of procedure the first step 
is a sham fight; the Prater calls upon the parties to make 
peace, and after a preliminary inquiry orders one of them to 
have interim possession, and thereby drives the other into the 
position of plaintiff Unfortunately, the portion of the MSs. 
of Gaius that describes the procedure in double interdicts is 
imperfect and partly illegible ; but cnough can be made out 
clearly to show that the Praetor, in controversics regarding the 
right of possession, most closely, and indeed slavishly, followed 
the remarkable proceedings of the most ancient form of real 
actions. ‘The inferences to be drawn from this parallelism have 
been elsewhere stated; and need not here be repeated (pp. 373-4.) 

But if an interdict is demanded, after itis granted the Prator’s first care 


is, that while the suit is goipg on they shall refrain from force. In the pos- 
session o1 one or other o: them, fherefore, the thing is settled for the time 
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by putting up its fruits meanwhile to auction ; provided always that he gives 
security to his opponent by a stipulation for these. Its power is this : if 
the judex afterwards should come to decide against him, he must make good 
the fruits meantime, and the price for which he bought them. For between 
opposing parties that vie with one another as to the price, when the con- 
tention is in the biddjng for the fruits meantime, no doubt because it is for 
the interest of each to be interim possessor, the Prztor sells possession for 
the time to the higher biddér. Afterwards the one challenges the other by 
the sponszo, “ If, in defiance of the Prztor’s edict, you use force to me while 
in possession,” and both mutually make an answering stipulation to meet the 
sponsio. Or when the two stipulations have been joined, one sfomszo is made 
between them, and again one answering stipulation te mect it. This is 
easier, and therefore more usual. (G. 4, 166, as restored.) 

Next, when the formu/ae of afl the stipulations and answering stipulations 
that have been made have been put forth by both, the judex before whom 
the proceedings in the matter are taking place inquires into this, which the 
Przetor embraced in his interdict ; which of them, namely, was in possession 
of the farm or the house at the time the interdict was granted, ncither by 
force, nor by stealth, nor by sufferance. After the judex has searched out 
that, and has decided, say, in my favour, he condemns my opponent in the 
amounts of the sfonsfo, and of the answering stipulation that I made with 
him; and in accordance with this acquits me from the sfomszo and answer- 
ing stipulation that were made with me. More than this, if the possession 
rests with my opponent because he won in bidding for the enjoyment mean- 
time, unless he gives up possession to me, he is condemned in the proceeding 
called Cascedéianum or secutorium (the sequel). (G. 4, 166 A.) 

Therefore he that won in bidding for the fruits meantime, if he does not 
prove that the possession belongs to him, is ordered to pay the amount ct 
the sfonyio of the answering stipulation, and of the bidding for the fruits 
meantime by way of a penalty, and besides to give up possession; and more 
than this, he yives back the fruits that he has gathered in the meantime. 
For the amount of the bidding for the fruits meantime is not the price of 
them, but is paid by way of a penalty, because one tried to keep back during 
all this time the possession that was another’s, and to obtain the power to 
enjoy it. (G. 4, 167.) 

But if he that was beaten in the bidding for the fruits meantime does not 
prove that the possession belongs to him, he owes by way of penalty only 
the amount of the sfoexszo and of the answering stipulation (G. 4, 168.) 

We must note, however, that it is free to him that has been beaten in 
bidding for the fruits meantime to pass by the stipulation for the fruits, and 
just as by the proceeding called Cascellianum or sevutorium he tries to 
recover possession, so to bring an action for the fruits, and for the bidding 
for the fruits meantime. For this a special proceeding is employed, called 
Jructuarium or the truits), on account ot which the plaintiff receives 
security that what has been adjadged will be paid. This proceeding, too, is 
called secuforium, because it follows on winning the sfousio, but it is not 
likewise called Cascedtianum. (G. 4, 169.) 

But because some when the interdict was granted retused to take the rest 
of the steps under the interdict, and theretore the matter could not be got 
clear, the Praetor has prepared certain interdicts called secondary, because 
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they are granted only in the second place. The object and effect of these 
interdicts is that the party failing to comply with the requirements af the 
interdict procedure,—as by declining to offer (the conventional) violence, or to 
bid for the fruits, or to give security for the fructus licttatio, of to be a party 
to the sfonsiones, or makes default in defending the judtcia sponsionum,— 
must, if he is in possession, surrender possession to the other party, or if 
he is not in possession, abstain from molesting the possessor. Therefore, 
although on the merits he might have succeeded in the interdict Ut pos- 
stdetis had he not been in default, by this secondary interdict the possession 
is transferred to his adversary. (G. 4, 170.) 


This paragraph is giver in accordaace with Studemund'srevision, It thus appears 
that if one of the parties declined to take the necessary steps to bring the issue of the 
right of possession to a decision, his opponent could apply for a secundarium inter. 
dictum, whereby judgment for possession was granged ia his favour, 


(c.) SPECIAL PROVISIONS FOR TERMINATING LAWSUITS, 


I. ADMISSIONS. Confessio in jure. 

A voluntary admission of the plaintiffs claim by the defend- 
ant made it unnecessary to resort to a juder, and had, although 
at one time there seemed to be some doubt on the point, the 
same effect as a judgment by ajuder. (D. 46, 2, 6,2; D. 42, 
1, 56; C. 7, 16, 24; C.4, 13,5.) The plaintiff is enabled at 
once to proceed tuo execution. (C. 7, 58, 9; Paul. Sent. 2, 
1, 5.)! 

A confessio must be an admission of the right of the plaintiff, 
as well as of the facts supporting the claim. (1D. 42, 2, 4.) 

If the defendant admitted the cause of action, but dmputed 
the amount claimed as damages, the case must go before a 
judex ; vot, however, for trial, but solely to estimate damages. 
MD. 42, 2,8; D. 2,14, 40,1; D. 9, 2,25, 2.) In several actions 
it was the interest of the defendant to make this admission, to 
save himself from the penalty of double damages, ‘Thus a 
defendant sued under the ler wlquilia for damage to property 1s 
exposed to a penalty of double the amount of loss, unless he 
admits the wrong done before the Pretor. (J. 4, 6,19; J. 4, 
6, 26.) So also in actio judicuti, actio depensi, uctio leyaturum per 
damnationem relictorum. (G. 4, 171.) 

II. INTERROGATIONS. IJnterrogatio in jure. 

It might often happen that a plaintiff had suffercd a wrong, 
Se ee et et Tae SRR NO aac 


1 Confessio pro judi:ato habetur. (D. 42, 2, 1.) 
3 Formula reconstructed by Savigny— 
Quod Numerius Negidius in jure confessus est fundam Corncdianum Aulo A giro 
se dare oporterc ; o 
Quanti is fundus est, eum condemn. 
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while it might be uncertain which of two or more persons was 
answerable to him. From this arose the practice of trying 
preliminary issues (pracjudicia) before going into the merits of 
the case. From the strictness of the rules regarding variance 
between the forwla and the evidence before the judex, and 
even when no darger was to be apprehended from this source, 
it was highly convenient that questions relating, for example, 
to the personal status of the defendant should be put before the 
Preetor. Hence the practice of putting interrogations at this 
stage of the proceedings, and founding upon them a special 
modification of the formula. The answer to the interrogatory 
was an admission (confassio), and it was embodied in the 
formula, Wence the so-called actio interrogatoria. Savigny has 
reconstructed such a formula applicable to a question of 
inheritance. 

The nature of the topics where interrogatories might be put may be gathered from 
the following ¢xamples :-- 

Tk the defendant heir to plaintiff's debtor? and if so, what is his share of the 
inheritance? (D. 11, 1,1, pros J. 11,1,5; D. 11,1, 9, 3.) 

Is the defendant owner of the slave that has done the injury complained of ? 
(1. 11,1, 83 D. 11,1, 5) 

Is the defendant owner of the animal that has done the mischief (paupertes) ? 
(D. 11, 1, 7.) 

Has the defendant any peeulium of the slave whose contract has been broken? 
(D. 11, 1, 9, 8.) 

Is the defendant the owner of the house or strueture that threatens to fall; and if 
wv, Whether wholly or in part? (D. 11, 1.10) 

Is the defendant in possession of the land in dispute? and if not of the whole, of 
how much’? (1), 11, 1, 20, 1.) 

Is the defendant a minor, or under the age of puberty’? (D. 11, 1, 11, pr.) 

The defendant might. be interrogated by the plaintiff as well 
as by the Pretor. (D. 11, 1, 21; D. 11, 1. 9,1.) If the 
defendant answered, his answer might be taken as conclusive 
against him. (D.11, 1,11, 2.) If he refused to answer, his 
silence was construed as an admission. (D.11,1,11,4.) Thus 
if he is sued as sole heir, he cannot dispute the fact before the 
juder if he refuses to answer before the Praetor. If the 
defendant answers falsely, as by saying that he is heir for one- 
fourth only when he is really heir for one-half, the plaintiff is 
not bound by his answer, but may sue him as heir for the whole 
amount. (1). 11, 1, 11, 3; D. 11, 1, 13, pr.) If, however, the 


* Quod Numerius Negidius mterrogatus respondet se esse Seii heredem ex semisse, 
Ss paret Scium Aulo Agerio centum dare oportere, 
Judez Numerium Negidium in qguinguaginta condemna, 
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defendant alleges inability to answer, he suffers no prejudice 
and o preliminary issue is tried to decide the point (pracjudicsalis 
actio.) (D. 11, 1, 6, 1) Apparently, also, a defendant had 
liberty up to the litis eontestutio to answer the interrogation, 
even after a first denial. (D. 9, 4, 26,5.) Hf the admission 
proved to have been rash and unfounded, the defendant might, 
on application to the Prastor, have it c&ncelled (D, 42, 2, 7), 
if the error was an error of fact, and not of law (D. 42, 2, 
2; C. 1, 21, 2, 1). and did not arise from gross negligence. 
(D. 11, 1.11,1; C2,18,3; D211,1,11,8) Such a revocation 
was not, however, granted when the object of the confession 
was to avoid double damages. e 

Although it is anticipating somewhat, it may be convenient 
here to advert to the fate of the interrogatory action under the 
latest form of procedure. There cau be no doubt, from the 
circumstance that a whole title is) given up in the Digest 
(D. 11,1) to interrogatorics, that these still played a part in 
judicial procedure under Justininn. But the tutes roaatoria actio, 
the special formed sent to a judee asa fruit of the interroga- 
tion, was no longer in use. ‘Phe judge had power to put 
interrogatories. and practically the same consequence followed 
as under the old system, They were now made part and 
parcel of the proceedings in a trial Such seems to be the best 
rendering of a teat (D. 17, 1, 7. 1) which lacus BIVEn ise to 
considerable diversity of interpretition. : 

HI. Dercisory Oarus. (Suxpurandun rt jure.) 

An affirmation confirmed by oath was occasionally a means 
of facilitating a trial or determining acase, (PD. 12,2, 1) 0 Sueh 
an oath could be anade with cffeet only when it was given in 
answer to the demand of an adversary. An oath volutecred 
by a party had me efficacy, Gee eee pr.) Thik mode of 
terminating litigation was viewed by the Jaw in a somewhat 
peculiar light. The reference to the oath of an adversiury was 
considered of the nature of a bargain or compromise, a new 
contract upon which either party could proceed. (1. 12, 2, 2; 
D, 12, 2,26, 1.) Thus if the oath were favourable to the party 
who swore, he could repel any future action on the subject 
thereby settled by an cquitalle defence of agreement ; if it 
were unfavourable, histadversary could sue him in an action in 
whieh the only oucstion to be tried would be, whether the 
defendant had sworn as alleged. (D. 12,2, 9,1.) As a result 
of this view, it seems to follow that there was no remedy, 
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except a new trial, for perjury (D. 12,2, 31); and, indeed, from 
the mature of the case, it may be inferred that an oath waa 
never put until all other means of evidence were exhausted. 
(D. 12, 2, 31.) Another consequence was, that no one could 
take an oath who gould not make a contract ; a8,eg., a pupillus 
without the auctoritas of his tutor. (D. 12, 2,17, 1; C. 4, 1, 4) 
Hence, too, a person interdicted (eg., a prodigus) could not put 
an adversary to his oath, because he could not himself take the 
oath. (D. 12,2, 35,1.) Those only can offer, and take the oath, 
who can contract with each other. (D. 12, 2, 9,6; D. 12, 2, 25.) 

When an adversary was put to his oath, he must take it in 
the precise terms in which ét ie offered. Thus, if one asked the 
other to swear “by God,” and he swore “by my head” (D. 12, 
2, 3, 4), or “by my children’s head” (D. 12, 2, 4), the oath had 
no validity. (D. 12, 2, 33.) In a constitution of Justinian 
(A.D, 529) we have the ceremony of touching the Scriptures as 
one of the fyrms of swearing. (C. 4, 1, 12,5.) The oath was 
usually taken in court, but it might be made at home if the 
party were sick ora person of high rank (D. 12, 2, 15.) 

Examples of questions referred to oath :— 

1. That a certain property in dispute is mine. (D. 12, 2, 9, 7.) 

2. That a certain property does not belong to plaintiff. (D. 12, 2, 11, pr.) 

3. That a given sui is due to the person swearing. (D. 12, 2, 9,1; D. 12, 2,14.) 

4. That the adversary ig not in my potestas. (D. 12, 2, 3, 2.) 

&. That Tam not a freedinan of ny adversary, (D. 12, 2, 13, pr.) 

. That I did not rob (D, 12, 2, 28, 5) or steal, (D. 12, 2, 13, 2.) 


6 
7. That he sold me a thing for 100 aurei. (D. 12, 2, 18, 3.) 
8. That there was no pecu/ium. (D. 12, 2, 26, 1.) 


Seconp—PROCEEDINGS JN JUDICIO. 
I. Liability of Juder. 


It remains to look narrowly into the duty of the judexr. The very first 
thing he ought to observe is this, not to judge otherwise than is laid down by 
the statutes, by the constitutions, and by custom. (J. 4, 17, pr.) 

If a puder makes himself liable in a case by a wrong decision (//fem suam 
fecerit), it is not strictly an obligation er ma/cficto that he seems to incur. 
But it is not an obligation arising from contract, and there is understood to 
be wrong-doing on his part, although it may be only through want of judg- 
ment. He seems, therefore, to be liable gus? ex maleficto, and will have to 


bear such penalty in the matter as shall scem fair to the sense of duty of 
the judex that tries him. (J. 4, 5, pr.) 


A judex, if required by the formula either to give plaintiff a definite sum or to 


acquit defendant, who gives-plaintiff a different sum. makes the cause his own, and 
muat make good the loss, (G. 4, 52.) 


In like manner, if the reference permits a judex to condemn defendant up to a 
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certain amount, and not beyond, if he gives more, the defendant may reclaim the 
excess from the judex. (G. 4, 52.) 


A fortiori, the judex was liable for damages if he acted in bad faith (dolo malv), 
and gave judgment through favour, animosity, or bribery. (D. 5, 1, 25, 1.) 


II. Whether a case was referred to a juder, arbiter, recupera- 
tores, or centumviri, the same procedure segms to have been 
adopted. Prior to the use of formulae the reference was oral, 
and had to be attested by witnesses, whence the term litis 
contestatio. From Gaius we have a fragment that explains 
some of the terms used in connection with the proceedings 
before the juder while yet the reference was oral. 


- « . They came to receive a judex.® Afterwards, when they came 
back, a yuderx was given them not before the thirticth day. This was done 
through the /er Pinarita; for before that statute a Judex was given at once. 
This we have understood from the foregoing, that if the action was for less 
than 1000 asses, they used to contend with a sacramentum of 50 asses, not 
of 500. After a juder had been given them, however, they yave formal 
notice to one another to come before him the next day but one (Quarperendinus 
dies). Then when they came before him, before they fully plead their case 
in his hearing, they used to set the matter forth to him shortly, and as if by 
way of index. This was called camsae conjectio (throwing the case together), 
as being the gathering together (coactiv), $0 to speak, of their case into short 
compass. (G. 4, 15.) 


The means by which the presence of the parties before a judex waa secured, was 
anciently the radimuntum, of which mention has already been made, 
9 


III. Procedure under the Forma/a system. 

When the parties appeared before the juder or other referee, 
the first step was a brief statement of the nature of the ques- 
tion referred, followed, if there were two pleaders, by a longer 
harangue stating the facts of the case. There does not seem 
to have been any rigid order observed in the examination of 
witnesses or the production of written documents. The wit- 
nesses Were examined on oath. (Pro Rose. 15.) If the referee 
were not satisfied with the evidence produced, he could 
require a statement from cither party on oath, (D. 12, 2, 31; 
C. 4,1, 3.) Also it seems that either party, 1f his evidence were 
deficient, could put the other to his oath, as he could do before 
the Pretor. (D. 22, 3, 25, 3.) After the evidence was con- 
cluded, the parties or their pleaders summed up their case, 
which was then ripe for judgment. If the referee had not 
made up his mind, he could adjourn the case, and have it 
argued again before him (litem ampliare). 
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Provision was made in the XII Tables for adjonrnments. “If 
the judex or either of the litigants is hindered by serious disease 
let the day of trial be put off”! In later times other seasons 
were admitted as ground of adjournment, either for the pro- 
duction of evidence, or even when one of the Ktigants had 
suffered a bereaveingnt, a8 by the death ofa child, parent, wife,. 
etc. (b. dD, i; 3.): = 

The referee could, if he thought fit,take the opinion of the: 
magistrate on a point of law, but not on a question of fact 
(D. 5, 1, 79, 1), such as the amount of damages that ought to- 
be given, (D. 50, 17, 24.). 

A referee could not give judgment except in the presence of 
both parties, (C. 7, 43, 7.) In the earliest times their presence 
was secnred by giving sureties (vades) ; so that non-attendance, 
unless excused, exposed a party to the loss of the penal sum: 
promised. But this method was imperfect ; it failed to bring 
about a termination of the litigation. Hence im later times a 
more direct and summary process was adopted through. the 
intervention of the court. 

When a plaintiff failed to appear before the juder, under the 
old system he forfeited his sureties (eadimoniion desertum) ; and 
under the later procedure he was said to be in eremadicio, The 
defendant on appearing obtained first one summons, and then 
another (D. 5, 1, 68), and after a delay of not less than ten. 
days, a third and final (D. 5, 1, 69) order (peremptortum edtctum), 
stating that. notwithstanding the absence of the plaintiff, the 
cause would be heard and deeided. (D. 5,1, 70; D. 5, 1, 71.) 
Ifthe judge thought fit, the preliminary summonses could be | 
dispensed with, and a peremptory order issued at once. (D. 5,. 
1,72.) He did not follow that judgment should’ be pronounced 
against the absent plaintiff; if his ease were good, the judge 
could decide in his favour. (D. 5, 1, 738, pr If a person that 
has apphed for and obtained a peremptory edict, should himself 
fail to appear (in person or by lis agents), the prueeedings are 
stopped, but may be begun again de nove. (D. 5, 1, 72, 2.) 

A defendant wilfully neglecting to appear after a peremptory 
ediet is said to be contwmar. (D. 42, 1, 538, 1) Judgment 
could be prenounced in his absence, without appeal. (D. 42, 
1,54.) Asin the case of the pluintiff, the peremptory edict op 


' Si judcx alterve ex litigawribus morbo sontico impcdiatur ; judicit. dies diffusus 
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summons was generally the third, but might be the firet and 
only one. (Paul, Sent. 5, 54, 7.) e 

A referee was not bound to decide in a case if the evidence 
left his mind in a state of doubt; upon taking an oath that 
neither party had made out their case to his satisfaction (stbi 
non liquere), he was discharged (Aul. Gell. 14, 2); and the 
parties were obliged to have recourse to another juder if they 
were dissatisfied. Another case might arise, where after the 
litts contestatio the defendant discharged the claim of the 
plaintiff. Could the juder take notice of this? 


A question remains that we must Jook into, whether, if before the matter 
is adjudged on, the defendant, after receivtng the appointment of a judex, 
satisfies the plaintiff, it agrees with the duty of the jucdex to acquit him, or 
rather to condeinn him, because at the time he received the appointment 
of a judex he was in such case that he ought to be condemned. Our 
teachers think he ought to acquit him, and that it makes no difference what 
the nature of the proceeding was. This is the common saying that Sabinus 
and Cassius held all proceedings might lead to an acquittal (adso/uloria), 
But the authorities of the opposing school.......... As regards pro- 
ceedings donae fidet, however, they hold the same opinion, because no doubt 
in these proceedings the duty of the yudex is unrestrained. The same opinion 
also they hold with regard to actions fora thing, because there, too, it falls 
within the very duty of a judex that the defendant, if he gives up the thing, 
ought to be acquitted. Of the same nature, too, are some actions against a 
person....... (G. 4, 114.) 

It remains to call attention to this ; that if, before the matter is adjudged 
on, the defendant satisfies the plaintiff, it agrees with the duty of she judex 
to acquit him, although at the time he received the appointment of a judex 
he was in such case that he ought to be condemned. This is the saying 

wnce common, that all proceedings may lead to an acquittal. (J. 4, 12, 2.) 


The judgment ought to be pronounced in the regular 
manner, on pain of being null and void. (C. 7, 45, 4.) Both 
sides must have enjoyed an opportunity of being heard. (C. 
7, 57, 5.) The judgment must be pronounced orally to the 
parties, and could not be delivered in writing. (C. 7, 44, 1.) 
The usual custom was, that after the parties were heard the 
judices retired, and dictated their judgment to a clerk, and 
afterwards came out and read it to the parties (breviculum). 
(C. 7, 44, 2.) At first judgments must be iu the Latin language 
(D. 42, 1, 48), but Arcadius and Honorius permitted them to be 
given in Greek. (C. 7, 45, 12.) 

If there is more than one referee, all must be present when 
judgment is pronounced (D. 42, 1, 37), but a majority of votes 
was sufficient to support the judgment. (D, 42, 1, 39.) If the 

: 38 : 
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referees are equally divided, judgment is for the defendant in 
all cases, except a suit in which liberty is involved, in which 
case the judgment is to be in favour of freedom (D. 42, 1, 38); 
and a suit to upset a will on the ground of undutifulness, in 
which case the will is to be supported. (D. 9, 2, 10.) 

Lapse of suit for fon-prosecution. 


iv) 

All proceedings either exist by statutory right (judicia legitima), or fall 
within the power (/#ferzum) (of a magistrate). (G. 4, 103.) 

Statutory proceedings are those that in the city of Rome, or within the 
first milestone from it, are received between Roman citizens and before 
one judexr. They under the ex Fulia judiciaria, unless adjudged on within 
a year and six months, die out. This is the common saying, that under the 
lex Fulia a lawsuit dies in a year 4nd six months. (G. 4, 104.) 

Actions that fall within the power of a magistrate are those brought 
before recuperatores, and that are received before one judex, when an alien 
comes in either as juvdex or as a party to the action. In the same case are 
all those that are received beyond the first milestone from the city of Rome, 
whether between Roman citizens or between aliens. These proceedings are 
said to fall withi. a magistrate’s power, because they take effect so long as 
he that enjoined them is in power. (G. 4, 105.) 

There can, however, be a proceeding under a statute that is not yet 
statutory; and on the contrary, not under a statute, and yet statutory 
(deettimum judicium). Wf, for instance, under the dex Aguilia or Ollinia or 
Furia an action is brought in the provinces, the proceeding will fall within 
the power of a magistrate. The rule of law is the same if at Rome we 
bring an action before the recup~eratores or before a single judex when an 
alien comes in. On the contrary, if on grounds on which an action is 
granted us*by the Prixtor’s edict, a proceeding is received at Rome before 
one judex, to which all the parties are Roman citizens, it is statutory. (G. 
4, 109.) 


Lex Ollinia is probably a mistake of a copyist. 
IV. New Trials. 


The decision of a referee did not in itself conclusively draw 
after it an order for execution, even at a time when no appeal 
could be brought. A plaintiff that had got judgment in his 
favour was obliged to go back to the Preetor with the judg- 
ment in his hand, and to ask his authority for proceeding further 
upon it, An opportunity was thus afforded a defendant of calling 
in question the justice of the decision on various grounds, and 
thus it might happen that the Preetor refused to give any 
effect to an erroneous judgment. In like manner, if a defendant 
succeeded before a referee, the plaintiff might in certain cases 
treat the decision as null and void, and proceed once again to 
the Pretor to get a new formula aad another judaz. 


The judex ought to take care that in any case, as far as he finds it possible, 
he is to give his decision for a determinate sum of money or thing, even if 
the action before him is brought for an amount that is indeterminate. (J. 4 
6, 32.) 

A judgment that the defendant should pay the sum demanded with usual interest 
(not specifying at what rate) is null and void (C. 7, 46,3_ D. 42, 1, 59, 2), unless 
where the rate of interest was a recugnised quantity. (C, @ 46, 1.) 

Grounds of nullity. ° 

1, When the judgment has been pronounced, owing to an 
error of law appearing on the face of the judgment it is wholly 
void; if the error of law does not appear on the face of the 
Judgment, it cannot be upset except in the regular course of 
appeal. (D. 49, 1,19; C. 1, 21,3; @. 2, 10,3; C. 7, 52,2. 

A person is required to be a tutor, and he pleada as an excure that he is beyond 
the age of compulsory service. The referee, however, held that no excuse waa acdmis- 
sible. His decision is null and void without appeal. (Quum de jure conatitutionss, 
non de jure litigatoris, pronunciatur.) If, however, the referee admitted age as a 
ground of excuse, but held that the tutor had not proved himself beyond the proper 
age, his judgment could be upset only by regular appeal, (1). 49, 8d, 2. 

In a testamentary suit, a referee supported a will on the ground that a boy under 
fourteen could make a will, The decision is null. (C. 7, 64, 2.) 

A judge condemned a defendant in the amount claimed, with a sum in addition 
that represented compound interest. But compound interest is illegal. Nevertheless, 
aa the judgment did not bear this fact in ite face, it was valid, unless upset on appeal. 
(D. 42, 1, 27.) 

2. If a judgment has been given on the strength of false 
documents, and the falsity has been proved in criminal pro- 
ceedings, it is held void. (C. 7, 58%, 3.) The giume result 
followed, according to a rescript of Hadrian, when judg- 
ment was obtained by a conspiracy of bribed witnesses, 
TD. 42, 1, 33.) But a new trial could not be had merely 
on the ground of the discovery of new written evidence 
(C. 7, 52, 4), unless the documents had been abstracted by the 
adversary ((. 2, 4, 19), or the Exchequer (Fiscus) was the 
plaintiff. (D. 42, 1,35; D. 49, 14, 2, 8.) 

3. A judgment was null and void if it exceeded the terms of 
the reference (D. 50, 17, 170; C. 7, 48, 1), unless with the con- 
sent of the litigants. (D. 4, 1, 74, 1.) 

4, A judgment is null and void if the referce has accepted 
a bribe. (C. 7, 64, 7.) 

5. A judgment is void, as we have seen, if not pronounced in 
open court in proper form (C. 7, 45, 6), or if either party is 
absent excusably, as by illness, or absence, on State service (D. 
5,1, 75; D. 42, 1, 60; C. 7, 43, 4), or if the defendant is dead 

° . 
(D. 49, 8, 2, pr.), or insane. (D. 42, 1, 9.) 
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Stconp Epocp—EXTRAORDINARY PROCEDURE. 


(A.) PROCEEDINGS FROM APPEARANCE TILL JUDGMENT. 


The proceedings from gppearance of parties to judgment after the great change 
made by Diocletian, abolishing the distinction between jus and judicium, may be con- 
sidered under the following heads*:— 

I. Transition from the Ordo Judiciorum. 

11, Outline of Proceedings. 

mi. The Litis Contestatio. 
Iv. Pleading and Defences (exceptiones). 

v. Set-off. 

vi. Variance. 


I. Transition from the Ordo Judiciorum. 

In a great many proceedings of an executive character, the 
Preetor was compelled to hear evidence, and pronounce a decision 
without any reference to a juder. Thus in proceedings for the 
execution of judgments, or to enforce the rules of procedure, the 
Preetor acted without judices. But in such cases the object of the 
Prestor was not to determine a dispute between litigants, but to 
give effect to judgments, or to secure the working of the machin- 
ery of the Jaw. There were cases, however, under the Republic, 
where the Preetor sat as judge, and heard evidence, with a 
view to determine the rights of private individuals. Thus, by 
a restitutio in integrum he could make void a bargain made 
by a minor under twenty-five, when any advantage had been 
taken of him, or he had lost by the transaction. In like 
manner, he interfered even for persons beyond twenty-five, 
when in consequence of the fraud, violence of one party, or the' 
Innocent error, excusable absence, old age, or minima capitis 
demtnutio of the other, a person had been unjustly deprived of 
a legal right, or unjustly saddled with a legal duty (restitutio tn 
tntegram est redinteqrandae rei vel causae actio.) (Paul, Sent. 1, 7,2.) 
The Pretor in giving this relief (which he did only when no 
other remedy by actto or erceptio was available, D. 4, 4, 16, pr.) 
heard the parties and the uecessury evidence without sending 
the case to a judex. (Causa cognita.) (Paul, Sent. 1, 7, 3.) For 
examples see Index, Restttutio in tntegrum. 


' Nam sub hoc titulo (de in integrum restitutionibus] plurifariam Preetor hominibus 
vel lapsis ve) circumscriptis subvenit ; sive metu, sive calliditate, sive aetate, sive ab- 
sentia inciderunt in captionea. (D. 4, 1, 1), sive per status mutationem, aut justum 
errorem (D. 4, 1, 2): item inquit Prector, si qua alia mihi justa causa videbitur, in 
integrum festituam. (D. 4, 6, 26, 9.) 
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Again, in a certain number of controversies regarding land 
(of which Frontinus enumerates fifteen), about twelvee were 
tried with the aid of a professional class (Survayors), whose 
opinion was binding on the judge. (Mensores. Agrimensores.) 

But it was not until the empire that any serious inroad was 
made on the system of reference to a juder. Almost the first 
days of the Empire witnessed the birth and rapid growth of 
Jidetcommissa, Claudius added two special Prators for this 
important branch of litigation. It is worth observing that 
the jurisdiction was confined entirely to the magistrates, and 
that no reference of a cause of that nature was made to a judez. 
(G. 2,278; J. 2, 23.1.) In contradistinction from the ordin- 
ary procedure by reference to a juder, these proceedings were 
termed Cognitiones Exctraordinariae or Persecutiones (as opposed 
to Actio, Petitio, Interdictum), (D. 50, 16, 178, 2; G. 2, 278.) 

This example was followed in the new branches of law 
created under the Empire. Thus the recovery of honoraria was 
allowed only by the new process, while by the action of man- 
date no fee could be recovered. (1D. 50, 13.1, 1.) The same 
procedure was prescribed for complaints by slaves against their 
masters (p. 186), and for the obligations imposed on children 
and parents of mutual support. (1). 25, 3, 5.) 

Constantine (A.D. 342) relieved suitors from the technical 
snares of the formula. Nevertheless, the old formal demand of 
an action (impetratio actionis) continued to be kept upeuntil the 
reign (A.D. 428) of Theodosius IT. (C. 2, 58,1). Its place was 
taken by the written summons (libel/us conventionis), which in @ 
far better way informed the defendant of the nature of the 
complaint against him. Finally, in a.p. 294, Diocletian abolished 
the judicia, and enacted that all causes should be heurd entirely 
by the magistrates. 

II. Outline of Proceedings. 

When the parties came before the judge, the plaintiff was 
bound to state his complaint and demand, and the defendant 
could urge those defences that the law allowed him. The 
parties were not bound to follow the distinctions of the old 
formulae, but in substance the discussion that took place to 
elicit the exact nature of the dispute between them differed 
but little from the lines of the formulae. There was, however, 
no written formula; the discussion was oral, and the substance 
of it recorded by the clerks of court (oficiales). (C. 7, 62, 
32,2.) After the preliminary discussion, which ended in a 
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settlement of the issue to be tried (C. Th. 2, 18, 1), witnesses 
were produced and speeches made as formerly tn judtevo. 

ITI. The Litis Contestatio. 

Under the formula system the litis contestatio was the last act 
in jure before the parties proceeded to the judex; but when the 
distinction between jus and judicium no longer existed, at what 
point is the old litts cbntestatio supposed to exist? It would 
appear that even before Diocletian, the litis contestatio, in the case 
of the extraordinary proceedure, was rather at the beginning of 
the pleadings than at a point that would coincide with the 
issue of the formula. (C. 3, 9, 1.) From a constitution of 
Justinian we learn that if was after the statement of the 
plaintiff and counter-statement of the defendant. (C. 3,1, 14,1.) 
This scarcely, if at all, differs from the period of the Ltts 
contestatio under the formula system. What is interesting, and 
18 clearly proved, is, that the service of the summons was not 
the litts contestatio, or legal commencement of the suit. Justinian 
enacted that after service of the summons twenty days should 
be allowed for the appearance of defendant to make a litis 
contestatio (Nov. 53, 3, 2), and that plaintiff must proceed to the 
same point within two months. (Nov. 96, 1.) Thus, even at 
the last stage of development, the Roman law of procedure 
bears indelible traces of its origin. The suit does not begin 
with the summons, even now that the summons is issued by 
order of a judge, but at a point in the proceedings that to the 
eye of reason is arbitrary, although it is explained by the 
history of Roman law. Under the legis actio sacramenti, the, 
procedure begun with a simulated reference to arbitration. 
One man usserts a claim against another, who denies the 
claim ; and both agree that whatever the claim is it shall be 
given up in consideration of the reference to arbitration. The 
whole meaning and essence of such a reference is, that the 
parties agree to the extinction of the original claim. But for 
that, a reference would be the beginning, instead of the end, 
of a controversy, No man would consent to go to arbitration, 
assuming he was not compelled to do 80, if, in the event of the 
reference In any manner failing to give satisfaction, the original 
dispute were to be revived. At all events, the Roman law 
starts with the rule, that a reference to ‘arbitration absolutely 
extinguishes the original cause of action. 


The case was different in old times with the deers actiones. Once an 
action had been brought on any matter, no further action upon it could be 
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brought at strict law. And exceptiones in those times were not in use at all 
as they are now. (G. 4, 108.) 


_ 1. The first and principal effect, then, of the [itis contestatio, 
18 to extinguish the cause of action. 


An obligation may be taken away, further, by joining issue in an action 
(tis contestatio), provided the action is statutory. , The obligation in chief 
is then dissolved, and the defendant begins te be liable by reason of join- 
Ing issue. If he is condemned, then joining issue is at an end; and 
he begins to be liable by reason of the judgment. This is what the old 
writers mean when they say that the debtor is bound, before issue is joined 
to give, after issue is joined to be condemned, after condemnation to do what 
the judgment ordains. (G. 3, 180.) 

But if itis by a statutory proceeding (/certimum judicium) that an action is 
brought against a person by the formruda that has its statement of claim under 
the jus crvi/e, afterwards no action can be brought at strict law on the same 
matter, and therefore the erceftio is superfluous. But if the action is for a 
thing, or isz# factum, none the less an action can afterwards be brought, and 
therefore the caceftio is needed that the case has been judged or brought 
before a judex. (G. 4, 107.) 

In the case of an actio in personam with a formula in jus Comer pla the action was 
to enforce an obligation, and the grant of a formula operated as a neoratio of the obliga- 
tion. On the other hand, in an actio in rem or an actio tn peraonam with a formula in 
Jactum concepta, no obligation was alleged and no novatio took place. 


Hence it is that if I demand a debt by a statutory proceeding, I cannot 
afterwards bring an action for that very right ; for the statement of claim that 
the thing ought to be given to me is useless, because after issue is joined it 
no longer ought to be given me. It is not so if I bring an action that falls 
within a magistrate’s power, for then the obligation lasts none the less, and 
I can therefore bring an action afterwards by that very right; but I ought to 
be set aside by the erceftfo that the case has been judged (red pudicalae) or 
brought before a jude (ret in pudictum dedu tac), Which proceedings are 
statutory, and which fall within a magistrate’s power, we will tellin the next 
book of our Commentaries. (G. 3, 181.) 

For this distinction, s:e p. 1010. 

If an action that falls within a magistrate’s power is carried through, 
whether it is for a thing, or against a person, or by a foriru/a framed to state 
a fact, or by one that has its statement of claim framed to state a right, 
afterwards none the less at strict law an action on the same matter can be 
brought. An exep/ro, theicfore, is necessary, that the case has been judged 
or brought before a judea. (G. 4, 10%.) 

2. Judgment is to be given with reference to the state of 
facts at the time of the litis contestatio. Thus, although usucapto 
ran till judgment, virtually it was stopped at the lilis contestatvo 
(p. 268). : 

3. Performance by defendant of demand after the ditis con- 
testatio did not always entitle him to absolution from the judge. 
(G. 4, 114.) 
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Thus the sale of a slave liable for a delict after the litis 
contestatio, even to the plaintiff, did not avoid condemnation. 
(D. 9, 4, 37.) . 

4, A penal or other action that cannot be brought against 
the heirs of a wrongdoer, after the litis contestatio lies against 
the heirs. The réason seems to be that, inasmuch as the 
original claim no lounge: exists, but has been given up, in con- 
sideration of a promise to obey the judgment, the claim is really 
transformed into a species of debt, and all heirs are liable for the 
debts of their predecessors. (D. 44, 7, 58; D. 46, 2,29; D. 50, 
17, 67.) 

In like manner, a popularis actio, after the kitts contestatio, 
becomes, as it were, a private claim of the plaintiff; and if he 
dies, the action may be continued by his heirs. 

5. If an action were brought concerning property, it became 
a res litigiosa, and incapable of alienation to a person cognisant 
of the fact, 

If, again, you knowingly buy a farm about which an action is pending 
from the man that is not in possession of it, and demand it from the man 
that is, you are met by the excepfio, and so in any case set aside. (G. 4, 117.) 

IV. Pleading under the new system. 

Although the formula was superseded, yet the language and 
the ideas it introduced remained. So also Justinian continues 
to speak oferceptio, although equitable pleas do not require to be 
specially pleaded. In the older system, if a defendant went 
before the judex without an erceptio in the formula, he could 
not plead his equitable defence; but now all actions are on the 
footing of the bonae jidet actions, in which no defence need be 
pleaded until the parties are before the judew. An exceptio 
now meaus nothing more than a ground of defence to an 
action. 


In like manner, if a debtor takes the oath tendered him by his creditor 
that he ought to give nothing, he still remains bound. But since it is unfair 
that a question of perjury should be raised, he defends himself by the 
exceptio that he has taken the oath. In actions for a thing excep/zones are 
equally necessary. If, for instance, the possessor takes the oath tendered by 
the claimant that the thing is his own, and yet none the less the claimant 
brings a windicatio for the same thing, an eaceft7o is in place ; for although 
it may be true, as he alleges in his statement of claim, that the thing is his, 
yet it is unfair that the possessor should be condemned. If, again, an action 
of either kind is brought against you, none the less for that the right of 
action lasts ; and therefore, jn strict law, an action can be brought against 
you afterwards for the same thing. But you ought to have the help of the 
excedtio ret judicatae (that the case has been judged already). (J. 4, 13, 4-5-) 
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Perpetual and peremptory excepttones are those that always bar the 
Way against those that take proceedings and put an end to what is 
in dispute. Such is the defence, that the act was done through fear or 
fraud; or, again, that an agreement was come to providing that the 
money should in no case be demanded. Temporary and dilatory ercep- 
tzones are those that for a time do harm, and grant a delay for a time; 
as, for instance, that an agreement was come to providing that no action 
could be brought within a fixed time, say five years. For at the end of the 
time the plaintiff is not hindered from following up his property. Those, 
therefore, that when they wish to bring an action within the time find an 
excepto thrown in their way, whether based on agreement or some other hike 
one, ought to put off the action, and to bring another after the time is come ; 
indeed, this is the very reason why these eaceftiones are called dilatory. But 
if not, and if they brought the action within the time, and had it barred by 
the exceptzo, then in old times they could fot obtain anything in that pro- 
ceeding because of the ex:rf//o, and could bring no action after the time was 
come ; because they rashly brought the matter to judyment, and so used it 
up, and in this way they often lost their case. In our day, however, 
we do not wish this to go on so strictly, and resolve that he that dares to 
bring a suit before the time of the agreement or the obliyation shall be sub- 
ject to the constitution of Zeno, which that most sacred Jawpiver put forth 
concerning those that in respect of time demand too much. Hf, therefore, 
the time either that the plaintiff himself, of his own accord, granted as a 
favour, or that the nature of the action involves Is being set at nought, then 
they that have suffered such a wrong are to have twice as much ; and after 
the time is over, they are not to take up a lawsuit unless they have received 
all the expenses of the one before. Thus pluinufts, thoroughly frightened by 
such a penalty, will be taught to ob-cerve the time for lawsuits. (J. 4, 13, 


8-10.) 
V. Set-off. 


Set-offs, when brought up, often make a man obtain Jess than ts due to him. 

ron the ground of what is nght and fair. account ts taken of what he in 
turn ought to make good to the plainuffin the same case ; and for the 
remainder the defendant may be condemned, as has already been said. 
(J- 4, 6, 39.) . 

In proceedings bonae fider the judge is allowed unrestricted power to 
estimate how much in ficrness and equity ought to be given up to the 
plaintiff. This includes the power of taking into account as a set-off any: 
thing the plaintiff in turn ought to make good, and of condemning the 
defendant to pay only the balance. Even in proceedings at strict law, under 
a rescript of the late Emperor Marcus, ifthe eacepiio by which the plaintiff 
was met was fraud. set-off was brought in. But a constitution of ours has 
brought in more widely the set-offs that rest on manifest right, and has 
allowed them to lessen the actions at strict law, whether for a thing or 
against a person, or of any other sort whatever, with the exception of the 
action of deposit alone. That an action of deposit should be met by a claim 
for set-off, we believed sufficiently undutiful : and it was excepted that no 
one might, under the pretexy of a set-off, be fraudulently hindered from re 
covering what he deposited. (J. 4, 6, 30.) 
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1. No sum can be set-off unless it is due by the plaintiff (actor) to the defendant 
(reus), (C. 4, 81,9.) But a surety sued for the debt of the principal debtor can 
set-off any sum due by the plaintiff either to himself or to the principal debtor. (D. 
16, 2, 5.) . 

2. The debt must be such as would support an action or an equitable defence 
(exceptio). In this way a naturalis obligatio may be set-off (p. 455). 

3. A debt, to be set®off, must be actually due. A sum payable at a future day by 
plaintiff cannot be set-off to a sum payable at once by the defendant. (D. 16, 2, 7.) 

4. No debt can be net-off Gnless it is either undisputed by the plaintiff or suscep- 
tible of easy proof (/iquidum). (D. 16, 2,8.) If the alleged debt is difficult to prove, 
there is no advantage in having a set-off; it would be just as easy for the defender 
to bring « cross action. 

5. A debt, to be act-off, must be certain and determinate. Thus, if the plaintiff 
owes the defendant alternatively a sum of money or a slave, there can be no set-off 
until the choice is made, and it appears which is due. (D. 16, 2, 22.) 

6. The debt must have some refation to the amount claimed before it can be set- 
off. Thus no set-off is allowed in an action ex commodato. (C. 4, 23, 4.) Generally 
the question to be settled in allowing or refusing a set-off was, whether it was more 
convenient that the claim should be referred to one judge and one trial, or that the 
defendant should bring a cross action and try his claim separately. 


VI. Vagiance. 


If aman, when he brought an action, embraced too much in his state- 
ment of claim— more, that is, than belonged to him, his case fell to the 
ground; that is, he lost his property, and did not readily obtain from the 
Prictor a restoration to his full rights. If, indeed, he was under twenty-five, 
just as in other cases, after inquiry, aid was given him if the slip was due to 
his youth ; so in this case, too, aid was usually given him. No doubt, if a 
case of mistake recognised by law came in so strong that even men of the 
firmest gharacter might have made a slip, aid was given him although over 
twenty-five ; as, for instance, when a man demanded a legacy entire, and 
thereafter codici//f were brought forward, by which either a part of the legacy 
was taken away or legacies were given to certain persons besides, that made 
the plaintiff's demand exceed the three-fourths to which, according to th@ 
lex Falcidia, the legacies were brought down. (J. 4, 6, 33.) 

All this was once in use. But afterwards a statute of Zeno’s and one of 
ours narrowed such use. If too much in respect of time is demanded, the 
constitution of Zeno of blessed memory (avtnae memoriae) tells what ought 
to be resolved on. But if it is too much in respect of amount or in any other 
way that is demanded, then let the plaintiff be punished by being condemned 
to pay thrice the amount at stake, as we said above. (J. 4, 6, 33 E.) 

If the plaintit? embraces too litde in his statement of claim— less, that is, 
than belonged to him ; if, for instance, when ten aure? were due him, he 
claims that five ought to be given him, or when the whole farm is his, 
claims half as his—he runs no risk in his action; for the judge, under a 
constitubion by Zeno of blessed memory, none the less condemns the opposite 
party in the same proceeding to pay the balance. (J. 4, 6, 34.) 

If ane states in his claim one thing instead of another, it is held that he 
runs no risk. In the same proceeding, when the truth is ascertained, we 
allow him to coirect his mistake. An instance is, when one that ought to 
demand the slave Stichus demands Eros, or when one deciares in bis state- 
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ment of claim that something ought to be given him under a will, and it is 
due under a stipulation. (J. 4, 6, 35.) ° 


(B.) Costs, 


In a mature system of law, a person that makes an unjust 
claim, or resists a just claim, is regarded as*inflicting a distinct 
wrong, and as bound to pay compensation, the measure of 
which is well described by the term “costs.” The best rule 
on this subject is, that while success affords a fair presump- 
tion of rightness, the judge should be allowed to make such 
exceptions as justice may require. 

It can be no matter of surprise to anyone that follows the 
growth of Roman law that the earfy law contained no provision 
for costs. It is true that in the sacramentum the loser forfeited 
his stake, but not to the winner; the lost stake representa the 
payment of the fees of court. By various steps, however, the 
Romans at Jast arrived at a sound system. 

I. Penalties attached to a suit improperly defended. 


1. Now we must note that, by the old law, men were hindered from lightly 
going on to a lawsuit, by a pecuniary penalty or the sanctity of an oath, and 
these devices are still used by the Privtor. Against a party, for instance, 
that denied liability in certain cases, an action for twice the amount is 
established ; as, for instance, in an action on account of a debt due by 
judgment (acta gudtcatr), or of money paid for another (acto 
or of injurious damage, or of legacies left in the form fer 


(G. 4, 171.) 
2. Wager. (Sponsio.) 


ee = Incertain cases one is allowed to make a judicial wager (sfpenasio), as for 
a determinate sum of money that has been lent, or for money that has been 
settled on (fecunia constitufa); in a former case for a third of the sum, 
but in the latter for a half. (G. 4, 171.) 


To them must be added interdicts (p. 100). 


3. Oath of defendant. 


But if no risk is imposed on the defendant cither of a judicial wager or of 
an action for twice the amount, and if the action Is not at once, even from 
the beginning, for more than the amount simply, the Pretor allows the 
plaintiff to exact an oath that the defendant's denial is not in order to trump 
up acase. Hence, since heirs and those that are held to be in the position 
of heirs never incur an obivation for twice the amount, and since also 
against women and pufjiii the penalty in a judicial wager is not usually 
enforced, the Prator orders them only to take the oath. (CG. 4, 172.) 

In some cases from the very beginning the action is for more than the 
amount simply; in the case of /urtum manifestum, for instance, it is for 
fourfold ; of furtum nec manifestuin, for twofold ; of furlum coneplum Yond 
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oblatum for threefold. In these cases, and in certain cases besides, whether 
one denies or confesses liability, the action is for more than the amount 


simply. (G. 4,373.) 
4. Changes by Justinian. 


Now we must note, that the upholders of our laws have taken great care 
to keep men from lightly going into lawsuits, and we have the same anxiety. 
This can be done chiefly by gestraining the rashness both of plaintiffs and of 
defendants, sometimes by a money penalty, sometimes by the awe of an 
oath, sometimes by the fear of infamy. (J. 4, 16, pr.) 

An oath, for instance, under a constitution of ours, is tendered to all that 
are sued. The defendant, indeed, cannot make use of his allegations with- 
out first swearing that it is in the belief that he has a good defence that he 
comes to deny what is charged. Against those that deny liability in some 
cases an action for twice the amount is established, as when an action is 
brought on account of wrongful damage, or of legacies left to places worthy 
of vencration. Sometimes, again, even from the very beginning, the action 
is for more than the amount simply, as in the case of furtum mantfestum for 
fourfold, of nec mantfestum for twofold. In these cases, and in certain cases 
besides, whether one denies or confesses liability, the action is for more than 
the amount simply. (J. 4, 16, 1.) 


Justinian enacted in A.D, 530 that in all causes, whether 
decided in the presence of both or in the absence of one of 
the parties, the judges should condemn the defeated litigant to 
pay costs to the victor, estimated on oath by the victor accord- 
ing to the usual allowance ; and if the judges neglected to do 
so, they could be compelled to pay the costs themselves. (C. 
8, 1, 15,6.) 

II. Penalties attached to the improper bringing of a suit. 


Plaintiffs are restrained from trumping up charges (ca/wmnia) sometimes 
by the proceeding so called, sometimes by that called contraréum, sometimes” 
by an oath, sometimes by demanding a stipulation in turn. (G. 4, 174.) 

1, The proceeding called ca/umazae (for trumping up a charge) is in place 
against any action. It is brought for a tenth of the amount in question, or 
against interdicts for one-fourth. (G. 4, 175.) 

2. The proceeding called contras zum (opposition) is established in certain 
fixed cases. It may be brought, for instance, to meet an activo injuriarum, 
or ifan action is brought against a woman on the ground, as alleged, that 
when sent into possession on behalf of her unborn child she fraudulently 
transferred possession to another; or again, if one brings an action on the 
ground, as alleged, that when sent into possession by the Pra:tor he has been 
refused admission by some one else. Aguinst an actro njuriarum it is given 
for a tenth ; against the other two for a fifth. (G. 4, 177.) 

This is a severer mode of restraint than the proceeding called ca/umniae. 
In that no one is condemned to pay a tenth unless when he knew that 
his action was not righteous, but began it to harass an adversary, and in 
hepe of a victory rather from mistake or unfairness on the judge’s part 
than from the truth of his case; for ca/umaza lies in a man’s intention, 
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as theft does. But in the proceeding called contrarivm the plaintiff is con- 
demned in any event if he has not maintained his case, although there was 
some opinion that led him on to believe he was right in bringing the action. 
(G. 4, 178.) ° 

_ $ The penalty of a stipulation in turn (restipulatio) is usually enforced 
in Certain cases, and as in the proceeding called confrarium the plaintiff is 
condemned in any event if he has not maintained hi® case, and no inquiry 
is made whether he knew that he was not right bringing the action. For 
by the penalty of a stipulation in turn the plaintiff is condemned in any 
event. (G. 4, 170.) : 

It is free to him against whom the action is brought to meet it either by 
the proceeding called ca/umniae, or by exacting an oath that the action is 
not a trumped-up one (cadumasae causa). (G. 4, 176.) 

In every case, then, in which an action can be brought by the procceding 
called contrarium, the proceeding called caMmaiac also is in place. But by 
one proceeding or the other alone is one allowed to bring an action. On 
this principle, if the oath that the charge is trumped-up is exacted, then as 
the proceeding called ca/umtaniae is not granted, 90 that called com/parium 
ought not to be granted either. (G. 4, 179.) 

Sometimes if a demand is made of a plaintiff with the penalty of a stipu- 
lation in turn, then neither is he met by the proceeding cafled calumaniae, 
nor is he brought under the awe of an oath. As for the proceeding called 
contrarium, it is plain that in these cases it is not in place. (G. 4, 181.) 


4. Changes by Justinian. 


The plaintiff also is restrained from trumping up a charge, for he, even, 
under a constitution of ours, is compelled to take an oath that he is not. On 
both sides also the advocates come under an oath—a point embraced in 
another constitution of ours. All this was brought in on account ©f the old 
action called ca/umunrac, now fallen into disuse, because it fined the plainuff 
one-tenth of the amount in dispute, a thing we nowhere find done. But 

ednstead of this there have been brought in the oath aforesaid, and the rule 
by which a man that shamelessly will go to law is forced to pay all damages 
and costs of the suit to the opposite party. (J. 4, 16, 1.) 

In some proceedings the persons condemned are branded with ignominy 
—in the case of theft, for instance, of robbery, or of zajurta and fraud [ fiducia) ; 
tutela, mandate, deposit if the actions are direct not cross actions ; and 
again, in the case of partnership, which is a direct action on both sides, and 
in that proceeding, therefore, any one of the partners, if condemned, Is 
branded with ignominy (2/amia). Dut in cases of theft, robbery, sayuria, or 
fraud, not only those actually condemned are branded with ignominy, but 
those also that come to a compromise. (So it is written in the Prictor’s 
edict}, and rightly ; for it makes the greatest difference whether one comes 
under an obligation because of an offence or because of a contract. [In that 
part of the edict, further, it is expressly provided that a man sued in the pro- 
ceeding called contrariunt, or again a man that has come in on behalf ofa 
debtor, a ¢ufor for instance, or a cognitor, is not to labour under ignominy. 
A man, therefore, that is sued as a surety is nof; for he is condemned on 
behalf of another.] (J. 4, 16,2; Ge 4, 182.) \ 
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(0.) PROCURATORS AND ADVOCATES. 


We have seen that no agent could be admitted in the solemn 
formalities ofethe legis actio, in accordance with the general rule 
that no one could take anything by a solemn formality except 
the person that performed it. 


We must note now fhat anyone can bring an action, either in his own 
name or in another’s,—as, for instance, as procurator, ¢wfor, or curator. 
(J. 4,10, pr.; G. 4, 82.) 

How ¢u/ores, again, and curators are appointed, we have told in the first 
book of our Commentaries. (J. 4, 10,2; G. 4, 85.) 

Inconvenience very far from trifling was caused by the fact that in 
another's name no one could lawfully bring or meet (erczfere) an action. 
Men began, therefore, to go to lage by means of procurators. For disease, 
and age, and necessary journeys, and many other causes as well, often 
hinder men from being able to follow out their own affairs themselves. 


(J. 4 10, pr.) 
Gains explains to us in what manner agents were introduced 
through the procedure by formulae. 


A man that brings an action in another’s name, frames his statement of 
claim in the principal’s name, but changes this into his own in the condem- 
nation. If, for example, Lucius Tittus brings an action for Publius Maevius, 
his formu/a is framed as follows :—" If it appears that Numerius Negidius 
ought to give 10,000 sesfer 477 to Publius Maevius, zudea, condemn Numerius 
Negidius to give 10.000 sestert7? to Lucius Titius. If it does not so appear, 
acquit lim.”! If, again, the action is for a thin, his statement of claim is 
that “ the thins belongs to Publius Maevius ex zure Quirttrum,” and this he 
changes in*the condemnation into his own name. (G. 4, &6.) 

On the opposite party's side, if anyone comes in against whom the action 
is set on foot, the statement of claim is that the principal ought to give, but 
in the condemnation this 1s changed into the name of the person that has 
accepted the proceedings. But if the action is for a thing, the person 
against whom the action is brought does not appear in the statement of 
claim, whether it is in his own name or in another's that he comes into the 
proceedings ; for the statement of claim is simply this, that the thing Is the 
plaintiff's. (G. 4, $7.) 


Difference between Coanitor and Procurator. 


A cognifor is brought in as a substitute in an action by using certain fixed 
words in presence of the opposite party. The plaintiff appoints the cogasior 
in this way :—“ Whereas I am demanding a farm” (say: * from you, for that 
matter I appoint vou Lucius ‘litius as cogatfar.” The defendant. again, 
speaks thus :—“ Since you are demanding a farm from me, for that matter I 
appoint Publius Maevius cesaifor.”” It may be done by the plaintiff speak- 
ing thus :—‘¢ Whereas I wish to bring an action against you, for that matter 


iparet Numeriam Negidium Publio Macvio sestertium X milia dare oporiere, judez, 
Neyidium Lucio Tikio sestertium X atlia condemna, Si non paret, absolee. 
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I appoint a cognstor,” and by the opposite party speaking thus,—“ Since you 
wish to bring an action against me for that affair, | appoint a cagnitor.” it 
makes no difference whether the cogsfor is appointed in his presence or in 
his absence ; but if appointed in his absence, he will be cognftor only if he 
knows of his appointment and undertakes the duty. (G. 4, 83.)! 

There are no fixed words by which a procurator is brousht into a suit in 
room of another. By a mandate alone he may be Sppointed, and that 
without either the presence or the knowledge ofthe Opposite party. Nay, 
there are some that think a man must be held to be a procurator if only, 
though no mandate has been given him, he comes to the business in good 
faith, and gives security that the principal will ratify what he does, 
Although, therefore, he does not produce his mandate, a procurator is 
admitted ; because often a mandate at the beginning of an action is kept in 
the dark, and afterwards is displayed before the judge. (G. 4, 84.) 

When an agent must give security? 

1. In Actions tn rem. 

(1.) For Plaintiff. 

Let us see now what are the cases in which the man against whom an 
action is brought, or the man that brings it, is forced to give security. 
(G 4,88) . 

As to securities, one way was adopted by antiquity, another has been 
embraced in practice by recent times. (J. 4, 11, pr.) 

The man that brought an action for a thing, if he made the demand in 
his own name, was not forced to pive security. (J. 4 it, pres Ge 4,99) 

FE-ven if the action is brought by a cegatter, no security is required either 
from him or from his principal, because there is a fired and set form of 
words by which a cogatter is brought in as a substitute in-room of the 
principal, and he ts therefore deservedly regarded as a principal. (G. 4, 97.) 

But ifa procurator brought an action for a thing, he was ordered to give 
security that the principal would ratty what he did, because there was a 
danger of the principal takin,; proceedings a second tine in the same matter, 
(This danger did not come inf the action was brought by a cogssdor, because 
for any matter in which aman has brought an action by a cegaddor, he has 
no further right to bring an action, any mote than if he had done so at first 
himself] (J. 4, 11, pr.; G. 4, 98.) 

Zutorcs and curators were by the words of the edict bound to give 
security, the same as procurators. But sometunes when they brought an 
action they were let off giving security. (J. 4, U1, pr.) 


(2.) For Defendant. 


If, therefore, in early times the action was for a thing, the pn: sessor was 
forced to give security [for it seemed fair that as he was allowed to possess a 
thing to which his nvht was doubtful, he should guarantce by a secunty that 
if he were beaten, and did not give up the thing, or the value set on it in the 


1 Quod ego a te verbi gratia fundum peto, in cam rem Lucium Tittum Gbt cognitarem 
do; adversarius ita: quanduqgue tua me fundum petia, in cam rem Publium Maerium 
coynitorem do. Putest, ut actur ita dicat: quod eyn tecum ayere volo, tn cam rim 
cogmitorem do; advcrsarius ite ; quandojue tu mecum agere ris, tn cam rem 

do. 
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ction, the plaintiff might have the power to bring an action against either 
im gy his sureties} This security was called judicatum solvi (that what 
s adjudged will be paid). How it came to be so called may easily be under- 
tood ; for on@ stipulated that what was adjudged should be paid to him. 
Much more was a man, if sued in an action for a thing, compelled to give 
ecurity if he accepted proceedings on behalf of another. (J. 4, 11, pr.; G. 


b 89-90.) i 


e 
2. Actions in personam. 


(1.) For Plaintiff. 


All this was so if the action was for a thing. If, however, it was against 
tL person [and we ask when security ought to be given], on the plaintiff's 
side all observances were exactly those we have spoken of in an action for a 


hing. (J. 4, 11, 13 G. 4, 100.) m 
(2.) For Defendant. 


On all these points the practice observed in our day is different. When 
| man is sued in an action, cither for a thing or personally in his own name, 
le is not compelled to give any security for the amount at issue, but only 
or his own pegson, that he will remain in the power of the court up to the 
nd of the suit. Sometimes this is committed to his promise on oath; this 
hey call guarantee by oath (juratloria cautio). Sometimes he is forced to 
rive his bare promise or security according to his quality and standing. 
J. 4,11, 2.) 

On the defendant’s side, if anyone came in on behalf of another, he must 
n any case give security ; because no one is believed to be a fit defender in 
another’s case without giving security. [If, indeed, the action is against a 
‘agnitor, the principal is ordered to give security ; but if against a procu- 
‘ator, then the procurator himself. The rule of law is the same with regard 
0 the ¢u/or and the curator.] (J. 4, 11,15 G. 4, 101.) 

But if it was in his own name that anyone accepted proceedings in an 
action against a person, he was not forced to give security that what was , 
adjudged should be paid (judrcatum solvt). [In certain cases this is 
asually given; these the Prator himself points out. The reason for 
ziving such securities is twofold ; it is given either because of the kind of 
action, or because of the person since he is suspected. It is because of 
the kind of action in an action for what 1s adjudged or paid on one’s 
behalf, or in an action involving a woman's character. It is because of the 
person, when the action is against a man that has failed, or whose goods 
have been taken possession of, or posted for sale by his creditors, or if 
the action is against an heir the Pretor thinks an object of suspicion.] 
‘J. 4, 13, 13 G. 4, 302.) 


AGENTS UNDER THE EXTRAORDINARY PROCEDURE. 


A procurator may be appointed without any set form of words, and 
though the opposite party is not present, and more than that, often without 
his ‘cnowledge. Anyone, indeed, to whom you entrust your case to manage 
om defend, is understood to be your procuirator. (J. 4, 10, 1.) 
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Agency passed through three periods ; in the firat, no agent 
was allowed, except in two or three cases; in the second, an 
agent could be substituted in court by certain solemn words 
(cognitores); and lastly, without any formality by an ordinary 
mandate (procuniores). These last alone remain under Jus- 
tinian, and after the introduction of the fixtraordinary Pro- 
cedure. 


Ricnts anp Dvuttres. 


A. Between the Agent and the other Litigant, 

J. Duties of Procurator of Plaintiff. 

1, No person can sue for another without showing that he is 
authorised to sue. e 

All this appears more openly and most perfectly in the daily practice of 
the courts in the lessans to be learned from actual cases. ‘This procedure, 
we resolve, shall hold not only in this royal city, but also in allour provinces, 
even although from want of shill the forms now followed may perhaps be 
different. For it is necessary that all the provinces should follow the head 
of all our States—that is, this royal city, and the rules it observes. (J. 4, 
11, 6-7.) 

Exceprions.—Certain persons ean aue on behalf of others 
without showing any express authority, as a husband fur a 
wife (C. 2,13, 21), a son for a father (C. 2, 13, 12); so parents 
for children, brother for brother, patrons for freedmen, and 
relations by marriage for onc another (agines). (D3, 3, 35, pr) 
But such persons cannot sue against the wishes of the principal, 
even by offering sccuity de rato. (1D. 3, 3, 40, 4) 

2, An agent must give security (xufiadatio de rate) that the 

“principal will endorse lis actiou, unless under certain circum- 
stances. 

But if it is through a procunator thata suit 1 cither brought in or taken up 
in the character of plaintun unless a mandate is catered in the court records, 
or the principal in the suitin person confirms on court his character of pro- 
curator, the procurator is compelled to pive security that the principal will 
confirm what he Coes. The same practice 1s to be observed if itis a /ulor 
er curator or other such person that has undertaken the guidance of others’ 
affairs, that is bringing an action against any through a third person. (J. 
4, 11, 3.) 

3. The duty expressed by the word defendere is to do that 
which the principal himsclf, if suing in his own person, would 
do. Having once assamed the position of agent, one must go 
on unless relcased or removed by the authority of the judge, 
(D. 3, 3, 35, 3.) Thus he ought to make answers to in\er- 
rogatories issued on the part of the defendant. (DV. 3, 3, 39, p®) 

= e 3f : 
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II. Duties of Procurator of Defendant. 

1. Anyone can act as agent for a defendant without express 
authority. (QO. 2, 13, 12.) If not authorised, he must give 
security. 

But when a man is eued, if indeed he is ready on the spot to appoint 
a procurator, he can citRer come himself into court and confirm his pro- 
curator in that character by giving security in the set form of stipulation that 
what is adjudged shall be paid (judicaium solvi); or he may stay out of 
court and put out a security by which he becomes surety for his own pro- 
curator, for all the clauses in the security that what is adjudged shall be paid. 
Herein he is compelled to agree to a mortgage of his property, whether he 
promises in court or gives security outside it, so as to bind both himself and 
his heirs. Another guarantee orgsecurity, moreover, must be put out for 
himself personally, that at the time sentence is pronounced he will be found 
in court, or that if he does not come his surety will give all that is contained 
in the condemnation, unless there is an appeal. But if the defendant from 
any reason whatever is not present, and some one else is willing to under- 
take the defence, no difference between actions for a thing and against 
a person is to be introduced, and he can do so if only he furnishes security 
for the amount at issuc, that what is adjudged shall be paid. No one, 
indeed, according to the old rule, as has already been said, is understood to 
be a fit defender in another's case, unless he gives security. (J. 4, 11, 4-5.) 


The stipulation judicatum solvi must be given at the begin- 
ning of the snit (C. 2, 57, 1); it included three clauses, de re 
judicata, de re defendenda, de dolo malo, (D. 46, 7, 6.) The first 
clause provides that the agent shall pay whatever sum is ad- 
judged, the agent being entitled to the same indulgences as the 
principal debtor, (D. 46, 7, 1; D. 3, 3, 51, 1.) The second 
clause, de re defendenda, provides that the agent shall take all 
proper steps for the conduct of the action (recte defendi). (D.5, 
1,63.) By this clause the agent bound himself to proceed with 
the cause even if the defendant could not be summoned (ag a 
consul, D. 46, 7, 12), or became insane (D. 46, 7, 3, 8) or insol- 
vent (1. 3, 3, 76.). Under the third clause, the agent bound 
himself to refrain from malicious injury to the subject-matter 
of the dispute, (D. 46, 7, 19, 1.) 

2. The agent must take all proper steps to conduct the 
suit. 

If the agent himeclf gave security, he could not be compelled 
to carry on the litigation to judgment ; he could stop when he 
pleased, and leave the case undefended ; but he lost the sum 
promised, and hie sureties could be sued for it, if the plaintiff 
had:required sureties. (D. 3, 3, 45; D. 3,3, 44.) If, however, 
not the agent but the principal defendant gave security, the 
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Preetor compelled the agent to act. (D. 3,3, 8,3.) But even 
in this case the agent was allowed to withdraw if there’ was 
any adequate excuse. (D. 3, 3, 6; D. 3, 3, 14;°D. 3, 3, 5.) 
Even, however, with the best excuse, an agent was com- 
pelled to go on if his refusal would expoge the plaintiff to 
injury. (D. 3, 3, 12.) Such questions, haever, were in a 
peculiar degree questions for the discretion of the Pretor, 
according to the circumstances of the case (D. 3, 3,13; D. 
90, 17, 85, 2.) 

B. Between a Litigant and his Agent. 

The relation between a litigant and his agent was governed 
by the rules of mandate. The agent was appointed to conduct 
the procecdings up to judgment (ta litem); to that he was 
 himited, and could not, therefore, give a discharge. Hence, if a 
defendant offered to pay the money due hefore the litis contea- 
tatio, the judge ordered the money to be deposited in a temple ; 
and if the case were carried further, he acquitted the defendant. 
(D. 3, 3,7, 8.) Again, if the agent did not properly fulfil his 
mandate, he had no claim to compensation for his) outlay, 
according to the general rule governing mandate, (D. 3, 3, 43, 
4; C. 2, 13, 5,) 

INVESTITIVE Facrs.—The investitive fact was either mandate, 
or such facts as would constitute the agent a negotiorum geator. 
One party cannot have more than one agent, the appointment 
of a second operating as a recall of the first (D. 3, 4, 31, 2); 
parties conjoined in a suit, having separate interests, could 
amploy separateagents, (1D. 3, 3, 42,05 1D. 3, 3f, 1) 

Certain persons were vot allowed to act as procurators, 


There are further dilatory excefffoucs arising from the status of the 
person, such as those taken toa procurator; as shen one wishes to carry 
on an action throuch the agency of a soblier of a woman. Soldiers are not 
allowed to take proceedings as procurators, not even for a father ora mother 
or a wife; no, net even under a sacred rescript. Their own matters they 
may look after without any offence apainst discipline. But the caceptiones 
that in old tame> were arrayed against procurators because of the infamy 
either of the principal that appointed them, or of the procurator himself, are, 
as we have cle. ‘y seen, not at all common in trials. We have, therefore, 
enacted that they shall entirely cease, lest dispures as to them should spin 
out the discussion of the actual matter at stake. (J. 4, 13, If) 

° . 

The defence of another was eonsidered a duty fit only for men. (C. 2, 13, 18.) 


Thus a woman could not act as ayent fer her husband e@en in his absence; a woman 
could sue only when her own interest was concerned, (C. 2,13, 4; Paul, Sent. 1, Ny 
But daughters were allowed to act fur theis parents, if these were ill or aged, 
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if they could get no one else to act forthem. (D. 8, 3, 41.) The objection could 
not be taken after the litis contestatio. (D. 3, 8, 57,1; C. 2, 18, 13.) 
A slave conld, in one case only act as agent—to bring the interdict unde vi on 


behalf of an absent master. (€. 8, 8, 1.) 

DIVESTITIVE FactTs.—Procurators, in one respect, however, 
were exempted fr@m the rules of mandate; an agent, even 
after the death of his principal, could carry om the lawsuit 
to its termination. (C. 2, 13, 23.) The reason may be found 
in the formula given by Gaius. It was the name of the agent, 
not of the principal, that was introduced in the condemnatio. 
The formula was in effect this: “if A. owes money to B., 
the gudex shall condemn A. to pay the amount to C.” What 
happened to DB. after the forfiula was given became thus entirely 
irrelevant to the judgment that the judee could alone pro- 
nounce. The agent became, in a sense, the litigant (quasi 
dominus litix), (C. 2, 13, 23.) This idea survived the use 
of formulae, and the rule was established that although before 
the lilis confestatio a litigant could change his agent as often 
as he pleased, yet after that event the agent could not be 
changed. (1). 3, 3,16.) This stringent rule was inconvenient. 
While the formula system was in force, the only way that an 
agent could be changed, once his name was down in the 
formala (ie. after the itis contestatic), was by the proceed- 
ing of restitutio tn trteqrian—by going back to the Practor, 
and, on making out an adequate case, obtaining a new formula. 
Under the extraordinary procedure this proceeding was un- 
necessary, but still no change was allowed, except by the 
authority of the judge. after hearing the reasons pro and cons 
(D. 3,8,17; ©. 2,13, 22.) If, however, the agent had interfered 
without the express mandate of the principal, the principal had 
aright, without showing reasons, tu dismiss him, and take up 
the suit himeelt = (D, 3, 3, 27.) 


ADVOCATES (/ 


The parties to a suit could either conduct their causes 
selves, oremploy advocates‘to do so. 

A contract made between a client and advocate with respect 
to his remuneration was void... (D. 3,1,.9, 3.) But an advocate 
could accept a honorarium, in later times fixed at 100 aurvi. 
(D. 50, 13, 1, 12.) These fees could not, however, be recovered 
by Ahe heirs of anadvocate. (D. 50, 13,1, 13.) If the advocate 
failed to plead a cause for which ‘he accepted a honorarium, he 
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was obliged to return it if it was his fault (C. 4, 6,11), but 
otherwise not. (D. 19, 2, 38, 1.) 

Every advocate before beginning his pleading was required 
to take an oath not to pervert Justice through excessive seal 
for his client. (C. a 1, 14, L) 


PART HI.—EXECUTION OF JUDGMENTS. 


A. PROCEEDINGS TO DETERMINE THE EXISTENCE OF A 
JUDGMENT DEBT. 


The judement of a juder may be regarded as in a senre 
the natural termination of a Roman Civil ‘Trial, The auit 
begins in a feigned quarrel, and the judgment determining 
Which is right and which wrong may be said to dispose of it 
altogether, But suppose a defendant refrses to obey a judg- 
ment. In this case the proceedings take a new de ‘parture. 
The suecessfil plaintiff must again seize the defe ndant and take 
him before the Practor, this time to prefer not his original cause 
of complaint, but a new one,—that the defendant refuses to 
satisfy the judement given against him.  Henee, withont much 
impropricty, the pew procecdings are called an “action,” whereas 
in medern systems of law it would be erroneous to speak of 
the steps taken in cxecution of a judgement of a court as in 
any reasonable conse a new action. But in the Raman law, 
under the so-called Ordinary Procedure, the judyment was not 
the judement of a court; it was the judgment of a private 
individual, as referee or arbitrator, There was nothing un- 
reasonable, therefore, in requiring aoplaintil to satisfy the 
Prietor that the judgement was right, before that magistrate 
would assist him with the coercive inthority of the State. 
Accordingly, Just as in the first instance, the complainant went 
before the Prastor and asked him to interpose his authority to 
terminate a dispute by giving a judex; ao, if the defendant 
disputed the judgment of the gader, the plaintiff must again go 
before the Prator to prove the legality of the judgment, and 
on proof thereof to obtain the assistance of the State to compel 
the obedience of the defendant. We can thus understand why 
the proceedings taken in execution of a judgment were called 
“actio,” nut merely under the earliest form of procedure (actio per 
manus injectionem), but under the Jatest (actio judical), hat 
gives greater colour to the use ot the word is, that a judgment ° 
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was not the only ground upon which such an action could be 
moved, but the same proceedings could be taken in cases 
where no judgment had been given. 

I. Actio per manus injectionem. 

The action fer manus injectionem (by laying hands on a man) might 
equally be brought in tases where this proceeding was provided for by any 
statute ; as in the case of a man judged a debtor, by the statute of the XII 
Tables. The action was of this sort :—the man that teok proceedings spoke 
thus :—“ Whereas you have been judged, or condemned, to me in ten thousand 
sestertit, which hitherto you have not paid, 1, therefore, because of that debt of 
ten thousand sesterts# judged due, lay hands on you,”! and at the same time 
he grasped some part of his body. The man judged a debtor was not allowed 
to shake off his hand and to take proceedings (/erv agere) to defend himself, 
but he gave a substitute (vizdex),¢vho used to conduct his case for him; or 
if he did not, he was led by the plaintiff to his house, and was put in chains. 
(G. 4, 24.) 

The object of the proceedings is to legalise arrest. It is not 
the magistrate that executes the judgment; it is the plaintiff 
that seizes the defendant, and appeals to the magistrate for 
support. The defendant is obliged, if he cannot satisfy the 
judgment, to go away asa prisoner with the plaintiff. A pro- 
vision Is, however, made for the case where a defendant dis- 
putes the fact of any judgment having been given, or alleges 
that the judgment exceeded the powers of the juder, or was 
flagrantly Wlewal (sententia nullins momenti), or that judgment 
had been satisfied, (D. 42,1, 4,6.) The defendant is allowed 
to defend the action, not in person, but by a substitute (vindex). 
It is impossible not to be struck with the similarity of these 
steps to the proceedings in a suit for freedom. Naturally a. 
slave claiming freedom was not allowed to sue by himself; bat 
why should a freeman whose freedum was attacked be unable 
to defend himself, and be compelled to go into slavery unless 
he got some one willing to take upon himself the risks and 
costs of the litigation? Whatever may have been the reason, 
the rule is the same when a judgment creditor demands the 
person of his debtor asa slave, on the ground that the Judgment 
has not been satistied, The debtor must find a substitute 
(vinder), who thereby makes himself responsible for the 
payment of the debt, if it should prove that there was a valid 
judgment. 

Mr Poste suggests that in default of appearance, in pro- 


tu mihi zucicatus sire damnatus es sestertium X milia quae «ad hoc 
ob eam rom cyo tbe sestertium X miium judicati manum 
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ceedings under the XII Tubles, the plaintiff could at once 


proceed per manus injectionem. This cannot, however, be relied 
On as certain. 


The proceedings by arrest had the advantage of being 
speedier than a submission to arbitration, and we accordingly 
find that the convenience of the remedy caybed it to be extended 
to certain other cases, where a speciaP obloquy attached to the 
non-payment of debt. 


Afterwards certain statutes on certain other grounds granted manus 
injectio against certain persons as if they had been judged debtors (pro 
judtcato), The lex Publiita, for instance, granted it against a man for whom 
a surety had paid out money, if within the next six months after the money 
had been paid out for him he did not @ay the surety. The /er Furta de 
Sponsu (on suretyship) also granted it against him that had exacted from a 
surety more than his proportionate part. And in short many other statutes 
in many cases granted such a proceeding. (G. 4, 22.) 

There were other statutes, too, that in many cases in which actions were 
granted against certain persons, established certain proceedings per manus 
tnjectronem, but stmple, not, that is, as Af one were jucyed@a debtor, The 
lex Furia testamentaria on wills), for instance, granted it against the man 
that had taken more than five hundred asses on account of legacies, or as a 
gift in prospect of death, unless, indeed, he was excepted from the statute, and 
so might lawfully take more. ‘The dev Jascea, also, ayainst usurers, settles 
that if they have exacted usury, the procecdimg agamst them for its return 
shall be fer nurs injectionem. Ge 4, 23.) 

Under these statutes, and any other ike ones, when proceedings were 
taken, the aceused might lawfully shake off the hand and defend himself 
atlaw. For the phantuff in the actual f-ges acto did not adel this word 
“as if judged a debtor,” but named the ground on which he proceeded, and 
spoke thus :- ' Because of that T has hands on you.” Those, however, that 
were granted a proceeding asif a man were judped a debtor, named the 
ground on which they proceeded and brought at in thus: -" Because of that 
I lay hands on you as if judged a debtor.” 2 am not indeed unmindful that 
in the form under the 4.2 /uria te.tamentarfa the word “as if judged a 
debtor” (fro jyiatiiato is inserted, although notin the actual statutes. But 
this seems to be done on no prnciple. (ae gq. 24) 

Afterwards by the fev (? Vad/ar, with the execption of the man judged a 
debtor, and of him for whom a cebt had been paid, all the others against 
whom proceedings were taken for minus thjectionem were aliowed to shake 
off the hand and to take proceedings to defend themselves. The man judged 
a debtor, therefore, and the man tur whom money was Lud out, were bound 
even after this statute to give a security .adea,, and at they did not give 
one, were led to the plainuff’s house.  G. 4, 25.) 


IL. Acteo Tudicutt,, 

All this, therefure, was always observed so long as the /ec/s actiones were 
in use. Hence in our times the nan ayainst whom an action for a debt due 
under a judzment or for money paid out is brought, 14 compelled gi 
security that the debt due under the judgment shall be paid. (G. 4, 25:) 
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As arule, in the actio judicati, no question of fact could be in 
issue «between the parties; if the defendant urged that the 
judgment wag null or void, the Preetor determined the question 
in accordance with law. But if the defendant urged that he 
had satisfied the judgment, an issue of fact was raised, the 
determination of which was probably referred to a judee. For 
after judgment either the defendant may have paid the sum 
due, or the plaintiff may have released him. The form of 
release was by mancipation (tmaginaria solutio per aes et lubram). 
4G. 3, 174.) 

The change mentioned by Gaius from the acfio per manus 
injectionem consisted in the substitution of a surety (cautio 
jgudicatum solv) for a vinden, 

1. By and against whom the actio judicati may be brought. 

Only the actual plaintiffs or defendants, not. their agents, can 
sue or be sued in this proceeding. An agent cannot enforce the 
judgment he has obtained (although the condemnation stated 
that the moncy was to be paid to him), but if the principal 
became insolvent, he could apply for payment of his expenses 
out of the proceeds of the judgment. (D. 3, 3, 50.) 

So neither can an agent for a defendant be required to 
satisfy the judgement, unless he undertook the defence without 
the authority of the defendant (D. 42.1, 4), or was the real 
defendant (procurator in rem sum), (D. 3,3, 61.) It may be 
brought by and against the heirs of the parties. (1D. 42, 1, 6, 3.) 

2. The object of the action was to obtain payment of the 
amount contained in the judgment, but in special cases the 
defendant could require the plaintiff to be content with 
adequate sureties, (D. 42,1, 4, 3.) 

In the time of Gaius, the defendant, if condemned, had to pay 
twice the amount of the judgment (G. 4, 171), although from 
the omission of this case in the corresponding section of Jus- 
tinian (J. 4, 6, 23), we may infer that the penalty of double 
damages had fallen into disuse. 

After the time allowed for payment, interest at 5 per cent. 
was exigible (C. 7, 54,1), beginning after four months from the 
date of the judgment in the time of Justinian ; or if an appeal 
was allowed, from the dismissal of the appeal. (C. 7, 54, 2.) 
Interest was allowed only on the principal debt, not on the 
interest, ifany, given by the judgment, according to the rule 
that gompound iuterest (usurue usurarwn) was unlawtul. (C. 7, 

‘54, 
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3. When the actio judicati could be brought. 

The time allowed for payment of a judgement debt was by 
the XII Tables thirty days, extended afterwards tatwo months, 
and finally by Justinian to four months. (C. 7, 54,3.) But the 
magistrate had a discretionary power to hasten or delay the 
time according to circumstances. Thus in, judzmente for ali- 
ment no delay was allowed. (D. 42, 1,2.) 


B. PROCEEDINGS ?O ENFORCE JUDGMENTS FoR Property. 


Tn the proceedings for recovery of property under the 
actiones, the form of judgment was to the effect that one of the 
parties was right in saving he was owner. In effect, the 
Judgment determined the question of ownership. It) followed 
that the possessor, if judement was given against him, wrong. 
fully held whit belonged to another: and if he refused to po 
out, might be ejected by the force at the command of the 
magistrate. Under the fom system the quest@a of owner- 
ship resolved itself into a peenmary condemnation, but one 
can scarcely doubt that, in the Tast resort, if the money 
were not paid, the owner would be put in possession of his 
own. At all events, under the so-called Extraordinary Pros 
ecdure, an owner on establishing his tithe was put in posses- 
sion by the armed intervention of the State Quan melitari). 


(D. 6, 1, 6S). ; 


C. PROCREDINGS TO ENFORCE JUDGMENT DERTS, 


The simple, and as it seems to us, obvious mode of executing 
a judgment, is to seize the property of the debtor and sell 
it. For reasons that do not appear on the surfiee, this plan 
did not occur to the early Romans, ana was not indeed em- 
ployed until a late period in the Empire. The only way of 
compelling satixfaction of a judgment debt, known to the early 
Roman law, was to scize the debtorasa slave. Hence a strange 
anomaly. It nus! have seemed cither an extraordinary stretch 
of tyranny, or rank sacrilege, to touch a man’s property. but to 
seize his person, and keep him as a slive, appeared the most 
natural thing in the world. The first known process of execu- 
tion was thus dirceted against the person of the debtor. By a 
natural transition, the Roman law passed to execution by sule 
of the universal succession gf a dacbtor, and, last of ail, 
sale of particulur pieces of property. 
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First Epoch—ExEcUTION AGAINST THE PErson. 


Aulus Gellius gives an account of the old process of enforcing 
debt. We have seen from Gaius that a debtor was allowed thirty 
days to discharge a judgment debt before he could be arrested. 
If he did not pay,,or find a vinder to dispute the judgment, 
he was carried off by the creditor in chains, At this point the 
debtor was said to be addictus, in arrest, but not in slavery ; 
for if released, he did not become a freedman. He retained his 
status as frecborn (ingenuus). After being assigued (addictus) 
to the creditor, the debtor was kept in chains for sixty days. 
During this period, on three successive market days (nundinae), 
the creditor was required to bring his debtor before the Preetor 
and proclaim the amount of the debt, to give an opportunity to 
his friends to discharge the debt and release him. On the third 
occasion the debtor was killed, and his body divided among the 
creditors, or,ie was sold into slavery beyond the Tiber. The 
words of the ATI Tables have been given, p. 18, 

Aulus Gellius remarks on the exceeding barbarism of the 
XIE Tables in sanctioning the killing of debtors, and dividibg 
their bodics among their creditors. So Quintilian speaks offit 
asa law that had fallen into desuctude, Both Tertullian ahd 
Dio Cassius refer to the same tradition. Many authors have 
felt unable to believe that the account is correct. It is not 
merely that the remedy is cruel, but that it is absurd. We can’ 
scarcely conceive a state of society where men should entertain 
such a consuming hatred of debtors, as to be satisfied with 
nothing less than their lives. However that may be, it is- 
certain that the ordinary remedy, within the historical period, 
was not by killing a debtor, but by keeping him as a slave. 

The exceution of judgments, by seizing the person of the 
debtor, may be compared with the surrender by a master of a 
Slave that has committed a delict (noralis deditiv). When a 
slave, & son tn potestate, or a wite in manu, committed a theft, or 
damage, or other injury, the master, father, or husband respec- 
tively were bound to pay compensation or give up the offender. 
The offender was surrendered by mancipation, and was held tn 
mancipio by the aggrieved party. If, however, an injury were 
done by the master himself, practically-the same alternative 
was presented to him; he must either pay compensation, or be 
taken as a slave. The idca is the same, and there is but little 
difference even in the form. Originally there was no distinc- 
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tion between slavery and mancipium, as we may gather from 
the name mancipia, often applied even in the Digest to alaves. 
Moreover, one of the explanations, and not the lpast probable 
of next, is, that they were freemen who sold themselves as secu- 
rity for debt. Nor is it difficult to understand why a debtor 
should be taken as a slave. The reason is sfuply this, that if he 
would not pay he must work. Free labour was not an institu- 
tion of ancient society, and the only type that the law could 
follow was that of slavery or mancipium. 

Another circumstance deserves attention. Throughout the 
proceedings described to us by Gaius and Aulus Gellius, it is 
not the Pretor, as representing the State, that takes the 
initiative ; it is not his officers that®arrest the debtor. It is the 
creditor that seizes the debtor, and calls upon the Preetor 
to sanction the arrest. From first to last, the law interferes 
only to moderate the severity of creditors; to take precautions 
in the interest of debtors, so that no man may seize another 
and keep him as a slave ona false pretext of debt. The pro- 
ceedines are essentially a private act of force legalised and 
restrained by law. Just as the summons, in its first stage, was 
purely a private act, in which the law simply made the exercire 
of force lawful, so In the execution of a judgment the law goes 
no further than to refuse to shield a debtor from his creditor. 
It says in effect, the law cannot give you protection against the 
arrest of your creditor, so long as a judgment remains agamst 
you unsatisfied. 

About Bc. 326-513 an act was passed commonly called ler 
‘Poetelia Papiria, abolishing: the nea, and from this date pro- 
bably we may reckon the rule of law that Hiberty is inalienable, 
Whether this law, which put an end to the voluntary alicna- 
tion of personal freedom, also extingrvished its involuntary 
alienation through the exeention of judgment debts, is un- 
certain; a passage from Varro appearing to indicate that 
the latter change was reserved to the time of Sulla. However 
that may be, it is certain that during the later Republic a debtor 
could not be taken asa slave to satinfy a judement debt. The 
imprisonment of the debtor in a public prison tuck the place of 
his reduction to slavery. (C. 7, 73, 1) It was an offence 
(injuria) to prevent food and bedding being taken to an im- 
prisoned debtor (D. 42, 1, 34), but we find no trace of an 
obligation on the part of the creditor to find him food, from 
which it may with séme probability be suspected that the 
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imprisoned debtor was bound to maintain himself, Finally, 
Constantine (A.D. 320) abolished imprisonment for debt, unless 
the debtor were contumacious. (C. 10, 19, 2.) 


Second Epoch—BankRuptcy, or SALE or A DEBTOR'S 
U NIVERSAL SUCCESSION. 


Festus (p. 70) observes that a free person given in mancipto 
to another is capite deminutus. His new master became his 
universal successor. But there were two kinds of universal 
succession—to the living and to the dead. A universal succes- 
sion to the dead was taken, so to speak, for a moment of time. 
All that the deceased owned, all that he owed at the time of 
his death, passed to his universal successor. But a universal 
succession to the living had two faces, one looking to the past 
and summed up in the moment of the succession, the other 
looking to the future. The universal successor of a living 
person obtaified not only everything up to the moment of the 
succession, but all that. the person he succeeded to could ever 
subsequently acquire. This was the case in succession by 
mancipation: a person given de mancipio not only lost all his 
existing rights, but was disabled from acquiring any new rights. 
It swept away at one stroke both the past and the future of 
the debtor, Now the great point in favour of a debtor, by 
making Jim a bankrupt or selling his universal succession, was, 
that while taking away the past, it left him the future. 

This change was due to the Pretor, who found ready to his 
hand a model to follow in the ancient sectio benorum. The. 
State, for its own objects, felt no scruple in selling out a man, 
although it did not venture to touch a man's property merely 
to satisfy a private debt. The words sectio, sectores, seem to 
have been apphed from the circumstance that the purchaser 
sold the goods that he had bought in smaller quantities. 
(Festus, p. 387.) The aectio was the purchase of the universal 
succession to a person condemned or proscribed. The purchaser 
acquired the Quiritarian ewnership of all the property belong- 
ing to the proscribed, the sale taking place under the spear 

hasta), the symbol of Quiritarian owucrship. 


He again that has bought a man's goods at a State sale, has set forth for 
him an interdict of the same sort, called secleriunt,; because sectores is what 
those are called that deal in goods bought at a State sale. (G. 4, 146.) 


2 


4. Bankruptcy against the "Will of the Bankrupt. 
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I. Missto in possessionem. Venditio Bonorum, A ctio Rutiliana, 

1, When a debtor departs from the jurisdiction, leaving no 
one to act for him, or conceals himself to avoid \gal proceed- 
ings, he is sold up. (CG. 3, 78.) 

The execution of a judgment debt by. arrest and enalavement 
of the debtor was a very strong measure when it could be em- 
ployed, but it was exposed to the drawback that the debtor, by 
avoiding his creditor, might deprive him of all remedy. Just 
as the old law of summons made no provision for the case of 
deliberate concealment, go in the execution of a judgment debt 
the debtor was safe if he kept out of the way of the creditor. 
The creditor could not touch lite property, The old law, while 
thus extravagantly severe against Impeennions debtors who 
had not the means of evading process, Was impotent against 
solvent debtors, if they could aveid a persounl encounter 
with their creditor, It was with the last evil that the Pretor 
dealt. When a debtor kept ont of the way, hg granted his 
creditors an cutry on his property Gafssio in possessionem), 
This step was of the nature of an arrest of property. Tt cut 
off the debtor from all right to enjoy his property (). 42, 4, 7), 
and gave the creditors a nght of eoutrol and management. 
(D. 42,5,8, 1.) The creditors had a right to grant receipts to 
the debtors of the estate QD. a0, 16, 46), and to the tuspeetion 
of documents, but not to take copies, (D. 42, 4, 9.) Onee 
in possession (113, 7, 26,1), the creditors had the aight of 
mortgaeces only, not of owners, (1.18, 7, 26, pry The arrest 
is maintained until the debtor finds security to contest the 
‘claim of the creditor, (CD. 42, 5,05, 1.) Phe creditors must 
account for all the income that they Heiv oor oucht to have 
obtained (D. 42, 5, $6), and they are entithed to the expenses. 
(D. 42, 5, 9, 3.) 

In like manner, too, the purchaser of the coods proceeds on the fiction 
that he is heir. Putin soine cases itis usualto proceed in another fashion - 
namely, by taking his statement af Chinn from the person of the man whose 
goods he has purchased, and then chanying the condemniatvon inte his own 
person. ‘The effect of this is to Condainn lus epponent to pay Lin, on the 
score that the thinz. belonged to the insolvent, or that the Celt wis due to 
the insolvent. This form of action is called Aadalnama, Decatise it was 
drawn up by the Practor Pubhus Kuulias, who is said to have brought in 
also the forced sale of goods bvnerumvcuditio) (G. 4, 35-) 

2. The Sale. 

If it isa living man whose goods are bc ing sold, the Practor orders\them 
te be kept in possession, and nutites to be posted during thirty successive 


1038 LAW OF PROCEDURE. 


days; but if it is a dead man, fifteen. Afterwards he orders the creditors 
to meetyand out of their own number to elect a manager (magisier); a man, 
that is, through whom the goods are to be sold. If, then, it is a living man 
whose goods are being sold, he orders the terms of sale to be prepared 
within ten days, if a dead man within five days ; and within forty days more 
in the case of a living man, or twenty more in the case of a dead man, he 
orders the goods to be made over to the buyer. The principle on which the 
forced sale of goods is by the ‘’rztor’s orders more slowly completed in the 
case of living men is, that for living men care must be taken that they should 
not readily suffer forced sales of their goods. (G. 3, 79.) 


Theophilus (J. 3, 12, pr.) gives some additional particulars. The first step taken 
by the creditors was to get the custedy (possessio) of the debtor's goods. Next, after 
adelay of thirty days, they select one of their number, called a magister, whose name is 
submitted to the Pretor. After his qPPpointment, he causes a notice to be issued in 
these words :—“ So and go, a debtor of ours, has committed an act of bankruptcy ; we, 
his creditors, are selling his property ; let anyone that wishes to buy come forward.” 
After certain days a third application was made to the Preetor to authorise a sale and 
nettle the dividend, the sale being in this form, that the purchaser offered the creditors 
a certain proportion of their debts ; as, for example, one-half. After thia authority 
waa obtained, another delay was allowed, and finally the buyer was vested in the uni- 
versal succession of the bankrupt by the adjudication of the Prictor. 


This forced sale released the debtor from all past debts, 
In respect of any cause of action arising before the missio tn 
possessionem, the debtor could neither sue nor be sued, unless he 
had acted fraudulently against his creditora. In this case he 
was subjected to an action as a punishment. (D. 42, 8, 25, 7; 
G.1, 155.) But the debtor, although released from his debts, 
was henceforth infamous (Cic. pro Quint. 15; G. 2, 154; C. 2, 
12,11), and was not allowed to defend any suit unless he could 
find sureties. (G. 4, 102.) 

Rights and liabilities of the purchaser. 


Neither to a donorum possessor nor to a bonorum emptor (purchaser of an 
insolvent estate) does property pass with full rights ; it become. his only # 
bonts. His ex yure Quisstium it can become only after it is acquired by 
usucafio, Sometimes, however, the purchasers of insolvent estates cannot 
acquire by wsucafio,—ifnamely. . . . . (G. 3, Sa) 

Again, debts due to the man whose the goods were, or debts he himself 
owed, neither the denorum possessor nor the bonorsunt emptor in strict law 
owes or has owed him. In all matters, therefore, they both take proceedings, 
and are sued by wéries a.tiones, which we will put forth lower down. (G. 


The buyer enforced his rights to the property of the bankrupt by an interdict. 
(G. 4, 145.) 


II. Curatores bonorum distrahendorem. 
By a Senatus Consultum a different mode of proceeding was 
instituted in the case of persous of high rank—a senator or his 
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wife. A curator instead of a magister was appointed, fur the 
purpose of avoiding a loss of eristimatio. (1. 27, 10, 5.) *The 
curators took possession of the property of the debtor, and sold 
it in lots as might be most convenient, the debtor being released 
only to the extent to which the assets went. The universal 
succession of the debtor was not disposed of, and thus his 
eristimatio was untouched. In the cafe of other persons the 
creditors could resort to whichever method they pleased. 
(D. 27, 10, 9.) The curator was appointed by a magistrate of 
the highest rank. (D. 42, 7, 2, 4.) Several curators might be 
appointed, in which case each could sue or be sued for all. (D. 
42, 7, 2, 2.) After Diocletian, the geld system of appointing 
magistri went out, and curators were appointed in every case. 


There were before the aforesaid kind of succession other kinds also of 
universal succession. Such was the sale of goods brought in for selling, 
with many roundabout formalities, the goods of a debtor. It was in’ place 
when the ordinary procedure (judita ordinarta) was in yse; but when 
later times used the extraordinary procedure, then with the ordinary pro- 
cedure the sales of goods, too, died away. Creditors are now allowed by 
the judge, in virtue of his office, to take possession of the goods, and to 
dispose of them as they think advantageous. All this wall more perfectly 
appear in our larger book, the Digest. (J. 3, 12, pr.) 


B. Bankruptcy on the application of the Bankrupt (Cesato 
Bonorum), 


The Pretor did not interfere to mitigate the let of the debtor 
who was unable to pay, althongh he interfered in favour of the 
. creditor whose debtors could, but would not pay. That amclior- 
ation of the civil law seemns to have been too much for his 
power, and accordingly we find relief first given by legislation, 
probably in the early days of the Empire. The introduction of 
bankruptcy as an alternative to personal arrest and imprison- 
meut is ascribed to a lex Julia. (Gi. 3, 7%.) 


Let us look also to the kind of succession that is open to us under the 
sale of goods of an insolvent. Men's goods are sold ether when they are 
alive or when they are dead. When they are alive, as in the case of those 
that go into hiding to defraud their creditors, and being absent do not 
defend themselves; or in the case of those that surrender their goods under 
the Jex Jutta; or again, in the case of debtors under a judgment after 
the time that is allowed them to get the money ready, partly under the 
statute of the XII Tables, partly under the Practor’s edict, is now past. 
When they are dead, as when it is certain that they have no heirs, nor 
bonorum possessores, and that no other lawful successor is in existence. *(G. 


It is not known whether this enactment is due to: Julias: 
Cesar or to Augustus, but if to the latter, it was probably as. 
general measure following up-a precedent set by the former. 
When Cesar was. Vonsul (B.¢. 48),.he obtained an enaetment 
that debtors, many of whom were ruined by the eivil war, 
should get rid of their debts. by transferring their property to- 
their creditors at the price it would have fetched before the. 
war. “Fhe lex Julia permitted a debtor to surrender his pro-- 
perty to. his creditors in lieu of execution against his. body.. 
(C. 7, 71,.1.), The Tabula Heracleensis declares a person incap- 
able to sit in the Curia who has made a surrender of his estate.. 
That table is very probably a municipal law. of the time of 
Julius Caesar. Such ees moreover, did not entail infamy 
(C. 2, 12, 11), but it did not release the debtor from liability, if 
he could afterwards pay without leaving himself in want. (D.. 
42, 3, 4.): 


Against a man, too, that has surrendered his goods to his creditors, if he: 
afterwards acquires anything that yields a suitable profit, fresh proceedings 
may be taken by his creditors ; but only for what he is able to do, since it 
would not be humane to condemn for the entire amount of bis debts a man. 
despoiled of his fortune. (J. 4, 6, 40.) 


Hence a small allowance made to a bankrupt for lis main- 
Ll could not be seized by his creditors. (D. 42, 3, 6; ©. 
7,72,3; D.42,38,4, 1.) The surrender might be made in presence: 
of the eaten but that was not necessary. (D. 42, 3, 9.) At 
first certain formalities were required (C. Th. 4, 20, 2),. but in. 
later times if was enough if the debtor signified in any manner 
his wish to surrender his estate to his creditors. (C. 7,.71,.6, pr. 
The debtor could even after that interpose, and by paying his. 
debts in full save his estate from being sold. (D. 42, 3, 5:) 

Benefietwn quinquennation—Debtors sometimes petitioned 
the Emperor that an clection should be given to their creditors, 
either to give a respite for five vears or to agcept a bank- 
ruptey. “Phe person or persons that held the greatest amount 
of debt decided’ which. course should be adopted. If the 
amount of debt is cqually divided, that half which has a 
majority of debtors is: to decide. If the number of creditors. 
also-is equal, their request is to be granted. (C. 7, 71, 8.) 

@, Alienations and Acquittances in Fraud of Creditors. 

If, again, to defraud his creditors, a. man delivers anything to some one 


else, aiter his goods have been taken possession ot by the creditors under a 
' decision of the President, the creditors .bemselves are allowed to rescind. 
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the delivery and to demand the thing; that is, to allege that the thing 
was not delivered, and therefore remained among the debtor's goods.« (J. 4, 


#- --e 


Two questions have to be considered—(1) What is an aliena- 
tion or acquittance in fraud of creditors? and (2) ‘lo what 
extent has the creditor a remedy? - 

1. An alienation in fraud of creditote comprehends any act 
or forbearance by which a debtor diminishes the amount of his 
property divisible among his creditors, but not a forbearance 
by which the debtor simply fails to add to his property, 
(D. 50, 17, 134.) 


Every alienation of property or contract (Mp 42, 8, 1, 2), and every acquittance of 
a debt or pledge (VD. 42, 8, 3), even to an intended husband as a dowry, was a diminu- 
tion of the goods. (I). 42, 8, 10, 14.) 

A debtor making default so as to suffer the loss of hit action, of neglecting to sue 
until the time of prescription runs out, or losing a servitude by non-use, in said to 
diminish the goods divisible among bis creditors, (DID. 42, 8,15; TD. 42, 8 4.) 

A debtor refuses to enter on a solvent inhertance, This isnot a forbearance 
diminishing his assets, (1). 50, 16, 2553 1. 42, 8, 6, pr.) 

A debtor emancipates his son that he uiay succeed to a solvent inheritance in his 
own right. This ix not a forbearwoce dunuushing usects within the meaning of the 
edict. (D. 42, 8, 6, 3.) 


Payment of debts is not a subtraction from the assets of the 
debtor within the purpose of the edict,’ unless the object of 
the payment is to give a fraudulent preference to one of the 
creditors. (1). 42, 5, 6, 2. 


A debtor surrendered an inheritaner according to the Scnatus Conaultim 
Lianum, without reserving the fourth, to which, uoder that enactment, he win entitled, 
This is not ap acquittance within the meaning «f the ediet. (1) 42, 8, 25.) 

A husband, to defraud his creditors, repaid bis wife, on diverce, her dowry, before 
the time hal elapnes| when he War Cohipe Head te ale it. Tha wile wuet repay the leona 
sustained by the creditors of the Mud sud in comsequence of the dowry being repaid 
befure the time. (D. 42, 5, 17,4; 1D. 4u, 8, 10, iz) 

A creditor discovers hix deLtor running away, and takes from him the sum due, 
If this is before the decree piving the creditors possession, the creditor may retain 
what he has cot; but if after, he must ahere alike with the other creditors, (D. 42, 
8, 10, 16; D. 42, &, 6, 7.) 

2. The alienation or acquittance mnst be made with the 
intention of diminishing the asscts available for the creditors 
generally, and it must also have the effect intended. (D. 50, 
17,79; D. 42, 8, 10, 1.) 

If the alienation er acquittance is made without valuable 
consideration, the act is rescinded, even if the persou in whose 


it dul creditor facit qui suum recipit. (D. 50, 17, 129.) 
; 3U 
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favour it is made is wholly innocent of the fraud; but if it is 
for valuable consideration, it is not upset, unless the person in 
whose favour jt is made knows that it is in fraud of creditors. 
(D. 42, 8, 6,8; ©. 7, 75,5.) If there is a second alienation, 
made by a fraudulent purchaser to a person ignorant of the 
fraud, the new purchaser cannot be ousted. (D. 42, 8, 9.) 


Lucius Titius, being in debt’ conveyed all his property to his freedmen, who 
were at the same time his natural children. Although the intention of Titius was 
simply to benefit his children, and not to defraud his creditors, still, as he knew that 
he had creditors, and that he alienated all his property, he must be considered to 
have intended to defraud them. Hence the children must give up the property to 
the creditors, although they were not aware of the fraud. (D. 42, 8, 17, 1.) 

An heir pays legacies under a will. It is then discovered that enough does not 
remain for the creditors of deceased, @he creditors can revoke the legacies. (D. 42, 
8, 6, 18.) But the legatees can be sued only for what remains tu them of the 
legacies at the time the action is brought. (D. 42, 8, 6, 11.) 

A father-in-law gives to his son-in-law a dowry, and thereby reduces his assets. 
The son-in-law cannot be sued by the creditors, unless he knew the alienation was 
made to defraud them, because he is in the position of a purchaser for valuable con- 
sideration. He probably would not have married without a dowry ; but if the wife 
gets the dowry, as upon a divorce, she can be sued hy the creditors, because, in 
respect of her, her father’s gift is gratuitous, even if she is ignorant of the father's 
. insolvency. (D. 42, 8, 25, 1.) 

Remeniss for Fraudulent Alicnations, 

1, Acito Pauliana, 

(1.) This action may be brought by creditara, but not by the debtor himself or his 
heirs (C. 7, 75, 4). cqainst a person covnisant cf the fraud, although he has ceased to 
possess the property (D. 42, 8, 25, 1); and also against anyone who has in his pos- 
vession any property of the debtor without valuable consideration, even if innocent of 
the fraud. (D. 42, 8, 25,2.) It lies also against the bankrupt himself, although upon 
this point there war ence a difference of opinion. (D. 42, 8, 25,7.) The action lies 
also by and against the heirs of these parties respectively. (ID. 42, 8, 10, 25.) 

(2.) The object is to restore the property with all its produce and every increments 
(causa), (1D. 42, 8, 10, 19; D. 42, 8, 25, 4.) But the defendant may deduct his 
expenses, (1). 42, 8, 10, 20.) 

2. Interdictun Fraudatorium.—The distinction between this and the former is not 
known, It has been suggested that it wax the remetly given to the bonorum emptor, 
as the universal successor of the bankrupt; but there are difficulties in the text 
(D. 42, 8,10, pr.) in the way of accepting this explanation. 

3. Actio Pauliana in factum. 

If a person has lost possession of anything fraudulently conveyed to him, or has 
been fraudulently acquitted of a debt, the remedy is the actio in factum. (D. 42, 8, 
14; D. 42, 8, 17.) In the latter case, the object of the action is tu restore the 
obligations that have been cancelled. (D. 42, 8, 10, 22.) 

The action lies for one year absolutely (D. 42, 8, 6, 14), and after that only for so 
much aa the defendant has retained. (D. 42, 8, 10, 24.) 


Third Epoch—EXECUTION AGAINST PROPERTY. 


Te earliest form of execution of judgment debts was the 
seizure of the debtor, and making.him a-slave. The execution, 
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moreover, remained an act of private vengeance, regulated and 
controlled by the Preetor. The firat attempt of the Prastor to 
get directly at the property of a debtor was in thg case of those 
that fraudulently evaded the process of the court, and his mode 
of proceeding was by making ‘the debtor a bankrupt. This 
entailed the loss of the debtor's political tights. The debtor 
became infamous. Finally, when curators were appointed, the 
sale of the debtor’s universal succession was avoided ; the cura- 
tors sold his property in lots, and thus saved his legal character 
(extstimatio). When a persen was willing to pay his debts, but 
unable, he could, from the beginning of the Empire, make a 
voluntary surrender of his property, and thus escape the stigma 
of infamy, but he got only a Qualified discharge from his 
creditors. 

So far the Roman Jaw provides two modes of enforcing 
judgment debts—imprisonment and bankruptcy. These ways 
were practically suflicient, because if a debtor concealed him- 
self so that his creditors could not catch him to iprivon him, 
he could be made a bankrupt. In cases, however, where a 
debtor was able to pay, the proceedings by imprisonment or 
bankruptcy were an indirect mode of compulsion caly, and there 
was wanted some simpler and easicr method by which the 
creditor could pass by the person of his debtor and obtain pay- 
ment out of his property. At length, in the tine of the Mmperor 
Antoninus Pius. judgment debts were enforced directly by the 
seizure and sale of the debtor's goods by public officials, (CD. 
42,1, 6, 2; D. 42,1, 31.) Once introduced, this became the 
regular way of levying execution for debt when the debtor was 
not suspected of insolvency. (C. 7, 53, 9.) 

Anything belonging to the debtor could be taken in execution, 
except slaves, oxen, or Implements cf agriculture, (C. 8, 17, 
7.) Animals and moveables were, however, to be taken and 
exhausted before recourse was had to the land of the debtor. 
(D. 42,1, 15,8.) Money dune to a debtor could also be seized 
in execution (C. 7, 53, 5), if it were undisputed, but not other- 
wise. (D. 42, 1, 15, 9.) The creditors may either sell the debt 
or sue the debtor, as they deem expedient, (D. 42, 1, 15, 10.) 
So money deposited with bavkers, and standing to the credit 
of the debtor, could be seized iu payment of his debt. (D. 42, 
1, 16, 11.) 

The sale of goods was conducted By the officers of*court 
(oficiales, upparitores)? (C.98, 23, 2.) If the judgment debtor ° 
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causes the sale to be defeated, the creditor may have the goods 
adjudged to him as his property, unless the goods were of 
greater value than the debt. (C. 8, 23,3; D. 42, 1, 15, 3.) 


D. EXTRAJUDICIAL REMEDIES. 

The /egrs actio per pienoris capionem (by taking a pledge) applies to some 
matters by custom, to others by statute. (G. 4, 26.) 

By custom it was brought in for military matters. Soldiers were allowed 
for their pay to take a pledge from the man that ought to give it them, if he 
did not give it them: the money given them on account of pay was called 
aes militare. They were allowed to take a pledge too for the money with 
which they had to buy their horses: that money was called aes eguestre. 
And again, for the money with which they had to get barley for their horses ; 
that moncy was called acs hordeargan. (G. 4, 27.) 

By statute, again, it was brought in for some cases, as by the statute 
of the XII Tables against the man that bought a sacrifice and did not give 
the price, and also against him that did not give the price for the beast of 
burden that another had let out to him expressly in order to spend on a feast- 
that is, a sacrifice to Jupiter Dapalis. By the Censorial law, again, pigan 
capto was allowed the farmers of the State taxes of the Roman people again: 
those that owed them taxes under any statute. (G. 4, 28.) 

The leyes censoriae were the terms of the contracts entered into between the 
censors and those who undertook to collect the taxes. 

In all those cases, when the pledge was taken, a set form of words was 
used, and, therefore, most were of opinion that this action too was & 
actio, But some were of opinion that it wasnot. In the first place, they saidf 
that the taking of the pledge was carried out, not in court ‘¢r/va jus), that is, 
not before the Praztor, and often even in the absence of the opposite party ; 
whereas nofother actions could be used, except before the Practor, in the 
presence of the opposite party. “Fhen, further, a pledye could be taken even 
ona day that was me/asdus—a day, that is, on which one could not lawfully 
bring a /eyvis acide. (G. 4, 29.) 

Sir Henry S. Maine has some very intercsting and inportant ebservations (Early 
History of Tustitutions, p 257) on the place occupied by piyneris capio as an ancient 
foro of distress, in‘tiating civil procecdings, The analogous practices amon ancient 
nations that he points out, seem to throw light upon a subject that is left by Gaius 
very obscure. 
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PART IV.—APPEALS. 


First Period—DURING THE REPUBLIC. 
Tae Roman magistrates during the Republic did not form a 
hierarchy. ‘They were independent of each other, each being 
theoretically a delegate of the sovereign power of the people. 
But the notion of an appeal implies a subordination of courts, 
and a challenge of the judgment of a lower in a higher court. 
So long, therefore, as there was no subordination of magistrates 


, 
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there could be no appeal. Nevertheless, during the Republic 
two institutions existed that in some, although insufficient, 
measure, supplied a substitute for a regular system of appeal. 

L ProvocaTio,— When a pergon was condemned by a 
criminal court, he could appeal (prevocare) to the Roman people. 
According to Cicero, this right of appeg? existed under the 
kings; but a text of Pomponius state@ that the right of appeal 
was introduced on the expulsion of the kings, as a limitation of 
the powers of the consuls, who could not touch the caput of a 
Roman citizen without the sanction of the people. (D. 1, 2, 2, 
16.) In later times, criminal justice was administered by com- 
MISSIONS (questioner perpeture) composed of private citizens 
Relected by the Prastors, and the Appeal to the people fell into 
disuse. "The trial itself was held by the delegates of the people, 
and there was no longer the same necessity for an appeal aa 
when that formed the only restriction on the arbitrary power 
of the magistrate. e 

II. APPELLATIO.—From the peculiar constitution of the 
Roman magistracy another consequence followed. Each 
magistrate, as a distinct. depository of the sovereign power, 
had the right to forbid any execution or judicial act of any 
other magistrate. It was a inaxin of the Roman law with 
reference to partnerships, that ino a dixpute between two 
partners, that one who said “No” was to have his way. In 
like manner, @ magistrate could be stopped in any eflicial act 
by the vetoof any other magistrate of equal or higher standing. 
(D. 5,1, 58.) Such a veto wae called interecasto, and the formal 
demand for it by a private individual, eppellatio, The tribunes 
especially had this right of veto over even Cousuls and Prostors, 
They exercised the power cither individually or collectively 
after hearing the grounds of the appiccation. 

The effect of the veto was purely negative : it stopped for 
the time the act forbidden, but it substituted nothing in its 
place, and thus could not operate as an amending power, In 
many cases, however, this remedy was sufficicut. 


Second Period—DURING THE EMPIRE, 


During the first days of the Empire the old system con- 
tinued. The Emporcr, in virtue of being made tribune for life, 
could veto the acts of any magistrate in Rome and Italy. In 
the imperial provinces the Emperor goferned by his lieutenants, 
from whose decisiong ap appeal lay as of course to him ; and in® 
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the provinces reserved for the Senate, the Emperor, in his 
capacity of Proconsnl, could veto any of the acts of a gover- 
nor. At first, therefore, the interference of the Emperor in the 
administration of jastice arose from his combining in himself a 
number of offices forperly held by different elected magistrates. 
But althorgh the Republican forms were scrupulously followed, 
the establishment of the ‘Empire meant the abolition of all the 
independent and rival magistracies of the Republic, and the 
substitution of a single sovereign. The want that must have 
been felt during the Republican period of a proper court of 
appeal, soon led the Emperors to overstep the strict limits of 
the magistracies they held, agd to make themselves a supreme 
appellate tribunal from all courts throughout the Roman world. 

I. From whom an appeal lies. 

At first the only court from which no appeal lay was the 
Emperor ; but after Hadrian, the Senate (D. 42, 2, 1, 2), and 
after Constantine, the Preetorian Prefects gave final decisions. 
(C. 7, 62,19.) These courts might, however, be asked to re- 
heara cause, (C.1, 19,5.) The Emperor could also, in appoint- 
ing any judge to determine a cause, provide that his decision 
should be final, (D. 4%, 2,1, 4.) In all other eases an appeal 
could be brought. (C. 7, 62, 19.) 

Generally xppeals from magistrates in Rome, and from the 
judges in certain provinces, were carried, in the first instance, 
to the prefect of the city (C. 7, 62, 17; C. 7, 62, 28) ; and from 
the presidents of provinces to the Praetorian prefect. (C. 7, 
62, 32, pr.) 

II. From what judgments an appeal lics. 

1, There was no appeal when the judgment was ipso jure 
invalid. Ina former chapter (p. 1011), cases have been pointed 
out where a judgment could be treated as null and void with- 
out the necessity of any appeal. 

Generally no appeal Iay from an interloenfory judgment— 
that is, a judgment apon some subordinate point, arising in the 
course of the proceedings before the judge gives his final 
decision on the question brought before him. (D. 49, 5, 4.) 
The exception was when, if the judge was wrong, the judgment 
would do an irremediable wrong, as by the unlawful infliction 
of torture. (D. 49, 5, 2.) : 

3. No appeal lay from the execution of a judgment, unless 

official carrying it out exceeded his authority. (C. 7, 65, 5.) 

4. No appeal lay from a judgment by a magistrate against 
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one of the officers of his court in respect of his official acts. 
(C. 7, 65, 3) 

5. In other cases, an appeal was disallowed when vexatious, 
or causing inconvenient delay—as to prevent the opening of a 
will, or the entry of an heir ¢D. 49, 5, 7, pr.), or to deprive a 
secured creditor of his right of sale. (D. 49, 5, 7, 2.) 

There was no restriction as to the value of the subject- 
matter of litigation. (C.-7, 62,20.) But it appears there was 
some limit as to the amount of money in dispute in cases of 
appeal to the Emperor. (D. 49, 1, 10, 1.) 

III. Who may appeal. 

Not merely the parties or their agents could appeal (D. 49, 
5, 1; D. 49, 9, 1), bud suretie? that intervened in the suit 
(D. 49, 1, 5, pr.), and others interested. Thus, if one of two co- 
heirs is sued, and judgment given against him by collusion, the 
other co-heir can treat the judgmeut as null aud void, or may 
appeal if he thinks fit. (D.49,1, 5, pr.) So legatees and slaves 
enfranchised by will can appeal against a judgment pronounce 
ing the will illegal on the ground of its not having: provided 
for certain persons (tnosictosum), if they allege collusion (D. 49, 
1,5, 1.) A person against whom, as contumacious, judgment 
has becn given, cannot appeal. (1. 44, 1, 23,3; C. 7, 64, 1.) 

IV. Notice of appeal. 

The usual course was for a dissatisfied litigant to give verbal 
notice of appeal on hearing the judgment given (1d. 49,1, 2); 
but if he did not, ho preserved bis right of appeal by giving 
notice in writing within a certain time, which was finally fixed 
by Justinian at ten days, (Nov. 25, 15 D. 49, 1, 4, 4.) 

VY. Security for costs. 

If the appeal was frivolous or upon insufficient grounds, the 
appellant was required to give securities for a penalty of ono- 
third the amount in dispute, in the event of the appeal failing. 
(Paul, Sent. 5, 35, 1.) Tf good sureties are not forthconings, 
the appellant must deposit the amount. (Paul, Sent. 5, 33, 2.) 

VIL Proceedings to hearing. 

Unless notice of appeal has been given on hearing judgment 
(D. 49, 1, 2), the first step to b> taken by the appellant was to 
present tu the judge from whom the appeal was nade a written 
petition of appeal. (Lilellus Appellatorina. It contained the 
names of the appellants, the respondents, and the Judgment 
appealed against (DV. 49, 1, 1, 4), Sith a statcinen® of the 
grounds of appeal. °(D. 49, 1, 13,1.) The appellant was not 
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however, restricted to the reasons so stated, and could at the 
subsequent stages adduce other reasons. (D. 49, 1, 3, 3.) 

The judge, after receiving the petition of appeal, sent it to 
the Court of Appeal. (D. 49, 6, 1, pr.; D. 50, 16, 106.) His 
letter (ditterae dimissoriae, parton) simply stated the fact that 
the appellant appealed from his judgment in a particular matter. 
(D. 49, 6, 1, 1.) When ¢he appeal was to the Emperor, the 
letter was called rlutio. (C. Th. 11, 30, 1.) A judge that 
improperly refused to admit an appeal was liable to fine (C. 7, 
62, 22; C. 7, 62, 31), and the appellant could appeal from such 
refusal directly to the court above, if the court below pertina- 
ciously refused, (D. 40, 5, 3, pr.) When a judge refused to 
admit an appeal, he ought td state the grounds of his refusal, 
and give a copy of them in writing to the suitor, (D. 49, 5,6; 
D. 44, 1, 25.) 

Within a period, at first of twenty (C. Th. 11, 30, 8), and 
afterwards of thirty days, all the documents must be sent to 
the Court of Appeal. (CG. 7, 62, 24.) If the record was muti- 
lated, and any pieinnes or evidence suppressed, the judge 
of the court below was made infamous. (C. 7, 62, 15.) A 
certain time was allowed to prosecute the appeal, finally fixed 
by Justinian at six months in appeals from distant provinces, 
and three months from the nearest provinces, and tive days. 
(C. 7, 63, 5, pr) If the appellant did not appear by the last 
day of grace, lus appeal was lost. (Nov. 119, 4.) 

The Court of Appeal could not remit causes to the lower 
court (C. 7, 62, 6, pr.), but could take new evidence if necessary 
(C. 7, 62, 6, 1), and admit new arguments, even when these might 
have properly been urged in the lower court. (C. 7, 63, 4.) 

Until the appeal is decided, the rights of the parties must. not 
be changed. (D. 49, 7, 1; C. 7, 62, 3.) A person sentenced to 
relegation cannot be banished uatil his appeal is dispused of. 
(D. 49, 7, 1, 2.) 

VII. Costs. 

At first no penalty was attached to failure of appeal, but in 
the case first of appeals to the Emperor, and afterwarde to the 
Senate, the unsuccessful appellant was subject to penalties. 
In the timeof Paul, an unsuccessful appellant was liable to 
fourfold the costs of his adversary. (Paul, Sent. 5, 37,1.) By 
a constitution, of Diocletian and Maximian, the amount of the 
penalty was left to the discretion of the Court of Appeal. 
{C, 7, 62, 6, 4.) 
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In the division called Substantive Law, an account has been 
given of Rights and Duties, and of the mdes in which they 
are created, transferred, or extinguished. For most of the 
transactions of life this department of law suflicca But 
occasionally a difficulty arises ; it is not agreed whether certain 
facts exist, or whether, if they do exist, they give rise to rights 
ordutics. For the determination of such questions the Law 
of Procedure makes provision The steps to be taken to 
obtain the decision of a dispute Hive now been enumerated; 
there remains only the subject of evidence. 

At the outset, a distinction may be made between questions 
of law and questions of fact. When two litigants agree as to 
the existence of an alleged fact, but dispute Whether it is 
Investitive or divestitive of an alleged right or duty, the 
question submitted to the judge is one of law alone, and there 
is no oceasion for evidence. When the parties disagree as to 
the existence of an alleged faet. but agree that if it existed it 
would be investitive or divestitive, as the case may be, the 
question is one of fact alone. Doth things usay be in dispute, 
and then the question is one both of law and of facet. ‘This 
distinction was emphasised in Rome up to the ting of Diocle- 
tian by a difference of tribunal [fino question of fact were at 
issue between litigants, the controversy was determined by the 

magistrate alone, without sending the partion to a jude, 

In order to put an end to a controversy, a judge lind to 
decide as to the existence of an investitive, divestitive, or 
transvestitive fact. ‘This is very clearly brought ont in the 
formulae in actions tn personan: “Tf it appears that A. ought te 
give 10 auret to Blin consequence of a sule, mandate, etc., ete.” 
The intentio specifically affirms the duty, and the demonstrat 
points out the investitive fact, Again, sippose the question is 
whether Titins is under the potestus of his father.  ‘Titius 
alleges that he was emancipated. Here the question ix a8 to 
the existence of a divestitive fact; if the judye is satisfied as 
to that, the consequence follows that Titius is not under his 
futher’s potestas, The object, then, of evidence, is ty lead the 
judge to believe in the existence or non-dkistence of an alléged 
investitive, divestitive, Or trapsvestitive fact. 
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A judge is supposed to have no personal knowledge of the 
facts in dispute in any case brought before him. He can arrive 
at a conclusi6én, therefore, solely upon evidence. The word 
“ evidence ” is used with great latitude, but it 1s perhaps con- 
venient to restrict its use, and to distinguish it from “testimony.” 
“Testimony” is the statements of witnesses; evidence is any 
fact tending to satisfy a judge of the existence of an investitive 
fact. In one sense, doubtless, testimony is itself only an 
evidentiary fact. That A. says he witnessed a certain event, is 
merely a fact from which the judge may infer that the event 
actually happened. The fact that A. makes the statement is 
made known to the judge, through his senses; but that the 
statement is true, is pure inference, which, according to circum- 
stances, may be of any degree of probability, from zero up to 
complete assurance. But the credibility of witnesses is so 
special and distinct a kind of inference, that there is good 
reason for distinguishing between the testimony of witnesses 
and the facts to which they testify. The distinction may be 
expressed in another way. A fact is said to be proved when a 
judge is satisfied of its existence. No better definition of proof 
can be given. Attempts have been made to sect up an external 
or objective standard of proof, to supply, as it were, a foot- 
rule for the measurement of evidence, but such attempts are 
necessarily futile, Whatever conviction rests upon humar 
testimony can never attain more than a certain Ingh degree of 
probability, and it is absolutely impossible to measure that 
probability by any hard and fast rules. Taking “ proof,” then 
in the sense here given, we may distinguish between the facts 
to be proved and the instruments or media of prouf. The 
instrument of proof is human testimony. Witnesses are, 80 
to speak, the eves through which the judge secs what does not 
take place in his presence. 

This leads to another distinction. The facts proved’ by 
witnesses may be either the alleged investitive or divestitive 
facts, or others from which these facts may be inferred. In the 
former case, the testimony is Direct ; in the latter, Circumstan- 
tial, In one sense, indeed, nearly all evidence may without 
impropriety be called circumstantial ; for in nearly every inves- 
titive fact an element of “intention” comes in, and that is a 
mental fact that cannot be proved directly, but only by inference. 
A. ig seen to raise a gun, to aim at B., and to pull the trigger. 
B. is killed. This would satisfy a judge that A. Ailled B., but not 
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necessarily that A. intended to kill B., for it might be that A. did 
not know that the gun was loaded. Strictly epeaking, hs an 
intention can be inferred only from outward and@ visible facts, 
the evidence might be called circumstantial. But practically 
what is meant by direct evidence is sugh testimony that, 
if it were absolutely to be trusted, would put the judge in the 
same position as if he himself were actually present at the 
transaction in question. Evidence is circumstantial when the 
testimony does not go so far, but only to facts from which by 
a process of inference the judge may pass to the conclusion 
that the transaction actually took place. Mach has been said 
as to the comparative worth of, direct) and circumstantial 
evidence. The advantage of direct evidence is that it contains 
only one source of error—the fallibility of testimony ; while 
circumstantial evidence, in addition to that, has fallibility of 
inference. Occasionally, it is true, the circumstantial evidence 
may be given under circumstances that practically eliminate 
the fallibility of the witnesses, but there still remains the falli- 
bility of inference. There is, however, little to be gained by a 
comparison in the abstract, since both forme admit of every 
degree of probability, from the lowest to the highest. 

The question umy now be considered, what is the purpose of 
the law of evidence, and what is meant by a rule of evidence? 
It is important to point out what a rule of evidence does nat 
mean. A rule of evidence is ofa measure supplied toca judge 
to emable him to determine whether a fact is proved or not, A 
rule of evidence ina rule simply for erelading evidence, This 
will appear from obvious considerations, | Evidence isef infinite 
degrees, and even the slightest fact or testimony may have 
some value. But if a judge were allowed to take mto account 
everything that could by possibtlty affect his judgment, htiga- 
tion might be protracted almost without end. evidence might 
easily be led to a length too preat for the Importance of the 
matter at stake or for the time at the disposal of the judge. A 
balance must be struck between the considerations of the worth 
of the evidence and of its cost. Evidence may be so alight as 
not to be worth the tronble or expense of bringing it forward, 
An instance is, the rule that requires evidence to be produced 
at once, or within a specified time. After that tine has clapsed 
new evidence may be discovered, such that, if produeed in time, 
it would have seriously affected the opinion of the judge. But 
a controversy cannot be kept‘open for ever, aud it is better, on 
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the whole, that a judge should occasionally be led wrong by an 
insufficiency of evidence, than that controversies should never 
be ended. ° 

The first head of exclusion may be called “ Irrelevant Facts.” 
There is a distinction between logical and legal relevance. A 
fact is logically ie See if, in accordance with the rules of 
logic, it ought to influence the belief of a judge. When a 
witch was thrown into a pond of water, the fact that she sank 
had no causal connection with the fact that a particular man’s 
cow had died. Such a fact is therefore logically irrelevant, 
but in some systems of Jaw such facts have been admitted. 
Trial by ordeal affords ay instance of facts logically quite 
relevant, but not legally wrelevant. A rational system of 
jurisprudence will exclude facts that are logically irrelevant, 
but it will not, therefore, admit every fact that is logically 
relevant. There may be, and are, in the circumstances under 
which justice is administered, good reasons why some logically 
relevant facts should be excluded from the cognisance of a 
judge, Their evidentiary value may not be worth the trouble 
and cost of establishing them. The reasoning applicable to the 
decision of such a point is well alustrated by the controversy, 
whether previous good or bad character should be admitted in 
the case of a person accused of a crime. Logically, character 
Is often a specially relevant circumstance. A person goes 
Into a shep and offers in payment of goods a bad sovereign. 
If this person has borne an unblemished character, and has 
never been known to attempt to pass false money, the 
inference is almost irresistible that in this case he was not’ 
aware the sovercign was bad. Suppose, however, that he is a 
thrice-convicted utterer of bad coin, the inference is very 
strong, although not absolutely conclusive, the other way. 
In all cases where the act done is ambiguous, and, standing 
alone, raises no very strong presumption either of guilt or 
innocence, the character of the accused may be of the last 
importance. In other cases, again, the inference to be derived 
from previous character may be very slight. To show that a 
Tmaan twenty years ago committed an assault, would have a 
scarcely appreciable relevance on a charge of forgery. The 
English and French systems of criminal jarisprudence deal with 
the relevanve of character i in an entirely opposite spirit. By the 
French law, the antecedents of an accused person may be raked 
up against him; while the English law refuses, as a general 
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rule, to admit even a previous conviction for crime, unless to 
rebut evidence of good character. The Indian Penal*Code 
steers a middle course. It allows a conviction fer crime to be 
proved, and even evidence of bad character, if led in answer to 
evidence of eood character: but in no cagy does it go further 
than to admit evidence of general reputation or disposition; it 
excludes evidence of particular acts by Which reputation or dis- 
position may be shown. 

The second head of exclusion relates to “Testimony.” What 
testimony, or, in other words, what statements of persons, are 
inadmissible? Under the word © Testimony ? may be reckoned 
every statement that is not part of the res gestae. In many cases 
an investitive fact may be a statement of a person. ‘Thua, if 
Titius stipulates for £O aurei, and Gaius promises them, the 
question for the judge is whether Titius made one statement 
and Gains another, A statement ofa person is testimony when 
it tends to prove cither an investitive fact or a eclevant fact. 
In this sense it may be said that the bulk of the law of evidence 
is concerned with the exclusion of testimony. 

In the Roman law a third head may be found in the rules 
as to the NSuflieiency of Testimony. Tt will appear that a 
certain arbitrary objective standard of evidence was laid 
down. 

The fourth and Jast head consists of the rules under which 
admissible testimony may be produced and recorded. ~ 

It would be interesting, doubtless, if it} were possible, to 
trace the history of the Liaw of Mvidence in Reme,  Cidus, our 
best source of information in Roman legal antiquities, ix silent 
on the sulyeet. It seems, however, expedient to give a brief 
sketch of the Law of Evidence as it stood in the time of 
Justinian. 

A. RELEVANCY OF Facts, 


It would probably be diflicult to say how far the Roman Jaw 
went in the exclusion of facts logically relevant ; but instances 
may be cited of the exclusion of facts on the ground of logical 


irrelevance. 

To prove that Titius is frecLorn, it is relevant to prove that he was bern after his 
mother was manumitted. It is not relevant to prove that no one haw questioned 
that the brothers of Titius ar@ freeborn. (C. 4, 19, 17.) Titiue may be free, and bbe 
brothers slaves. ((. 4, 16, 17.) , 

To prove that Titius ix frecborn, it m irrelevant te ‘show that his danghter$s free, 
for she would te free if her wosber were, free, although ber fatber were a wave. (C. 4, 
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To prove that Glyco is a slave, it is not enough to show that his mother and 
brother, were slaves, for he might have got his freedom. (C. 4, 19, 22.) 


¢ Bp. ExXcLusION OF TESTIMONY. 


Testimony is either oral or written. Two kinds of exclusion, 
therefore, have to 4e considered—the exclusion of oral testi- 
mony, not by writing, and the exclusion of oral testimony by 
writing, 

(A.) Written Testimony, 

It is obvious that by far the most trustworthy testimony of 
a fact is that recorded at the time, if made under the eyes of 
the person interested in exposing a falsehood. The written 
record of a contract signed by the two parties is by far the 
best evidence of the agreement made between them. So much 
impressed with this vicw has been the English Legislature that 
it refuses sanction to many agreements, unless they are written, 
and signed by the person to be bound. Generally speaking, 
however, in the Roman law, writing was not essential. (C. 4, 
21,15.) Thus it was not essential to any contract in the time 
of Justinian that the terms of agreement should be in writing 
(C. 4, 22,1), except in the case of sale, where the parties agreed 
that the contract should not be binding until reduced to writing 
(p. 504). Tf, however, a written record of a transaction were 
made, the original writing formed the best and only admissible 
evidenca From this arises the first rnle:— 

J. A copy is not admitted while the original exists and is 
producible. 

Even the State suing an a contract cannot prove it by a copy (index, exemplum), but ' 
must produce the original document. (D. 22, 4, 2.) 

Ul. Where a statement has been written, oral evidence of it 
is not admitted. 


Public monuments and records are preferred to witnesses, according to a Senatus 
Consultum, (1). 22, 8, 10.) 


But if a document is lost, oral evidence of the facts is admis- 
sible. (C. 4, 21,1; C. 4, 21, 6.) 


To prove that the poct Archias was a citizen of a municipality, Cicero offered to 
produce as witnesses the persons that inscribed his name on the register. This was 
objected to, but Cicero argued for the admissibility un the ground that the register 
itself was burned. (Cic. pro Archia poeta, 4, §.) 

Soldiers on leaving at the end of their term obtained a written discharge. If this 


scriptum testimunium nan scriplum tcstimon.um non fertur. (C. 4, 20, 1.) 
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Was lost, a soldier was not precluded from adducing other evidence that he was 
Properly discharged, and entitled to the privileges of a reteranus. (C. 4, 21, 7.) 

III. Written testimony of persone ia occasivnally admissible, 
although those persons could not be allowed aa witnesaca. It 
will presently appear that parties to a cause could not be wit- 
nesses, but the ground of exclusion did ndt affect statementa 
made by them prior to the litigation. But statements made by 
& man in his own favour were not binding upon others, 

Entries made by a creditor ip his books (inatrumenta domestica, private teatatio), 
unless otherwise supported, do net bind the debtar, (C. 4, 12,8; (4, 19, 7) 

The books of a deceased ponson, or an inventory of debta in hia will, are not 
sufficient to charge a person with a debt to the inheritance — (C. 4,19, 6.) 

Justinian enacted that an inventory of hie goods in the will of the deceased ahowd 
be conclusive on the heir (Nev. 48, 1, pr.) 5 bufof course not on tho creditors of the 
estate. (Nov. 48, 1, 1.) 

(B.) Exclusion of Oral Testimony. 

I. It is a sound rule to exclude the statements of persons 
not present as witnesses. ‘The reason is that tegtimony given 
In courts of justice is covered by weighty sanctions ; to bear 
false witness is a crime, Moreover, testimony given in court 
is taken with peculiar care, both parties having an opportunity 
to ask questions in order to clear up doubts, or to shake the 
credibility of the witness, It is with good reason, therefore, 
that hearsay is generally excluded in courts of justice. It 
would appear that rumour and hearsay were, asx a general rule, 
excluded in the Roman Jaw, but with what lnoitations it does 
not scem easy to say. From a somewhat obscure passage (D. 
22, 3, 24), it would seem that hearsay was admitted in regard 
“to an ancient fact, where cve-witnesses could not be produced, 

II. Testimony is admitted only of facts within the knowledge 
of the witness, not of his opinions, How far this rule was 
stringently observed in the Roman law it would perhaps not 
be easy to say, but in one case opinion was necessarily ad- 
mitted ; in the case, as will appear preseutly, of comparison of 
handwriting. 

II, Exclusion of witnesses. 

The only reason for excluding a witness, as distinguished 
from the exclusion of irrelevant facts, is that the witness 18 not 
trustworthy. But the ineredibility of a witness is a question 
of degree, and although it ought properly to affect the weight 
to be given to his testimony, is no reason why that should not 
be admitted. The moment we distinctlf realise that the vbject 
of judicial investigations is the discovery of truth, it becomes 
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clear that the wholesale exclusion of classes of witnesses, upon 
the gfound of antecedent ineredibility, admits of no justifica- 
tion. But from the manner in whieh civil judicature grew up, 
it may be inferred that the discovery of truth was by no means 
an exclusive idea with those who controlled the forms of pro- 
cedure ; but that the ancient point of view rather was that the 
object of a trial was td put an end to a mere private dispute. 
An enumeration of the classes of persons excluded from giving 
testimony, discloses the motives that influenced the makers of 
Roman law. 


A. Persons absolutely incapable of giving testimony. 


1. Persons destitute of 7 

In civil causes, witnesses must be above the age of puberty. (D. 22, 5, 8, 5.) 

Tn criminal cases, witnesses must be twenty years of age. (D. 22, 5, 20.) 

2. Persons convicted of crime, unless pardoned (D. 22, 5, 20), or letting themselves 
out to fight with wild beasts, or prestitutes, or persons convicted of receiving bribes 
to give or not to pive testimony (D. 22, 5, 3, 5); women convicted of adultery (D. 22, 
5, 15), and officiaig taking bribes or extorting money, cannot be witnesses. (D. 22, 
6, 15, pr.) 

3. Pagans, Manichacans, and other heretics (Berborite, Samarite, Montaniste, 
Tascodrogi, Ophite) were excluded by J ustinian’s legislation. (€. 1, 5, 21.) It would 
appear that, from an opposite feeling, it was considered degrading to the exalted order 
of bishops to appear in the witness-box (€@. 1, 3,7); but as this privilege might occa- 
sionally be inconvenient for themselves, Justinian kindly invented a plan by which 
their dignity might be spared without the danger of compromising their interests. A 
bishop could net he summoned as a witnese, but an officer of court was tu be sent to 
take down his testimony, and report it to the judge. (Nov. 123, 7.) 


¢ 
B. Persons exeluded in certain cases only. 


1. Slaves wore not admitted to give evidence, unless when the testimony available 
was insufficient. (D. 22, 5, 7.) A slave could not be examined for or against his 
master, but he misht in respect of facts affecting himself. (1D. 22, 3, 7; C. 4, 20, 8.) 

2. The plaintiff and defendant in a suit could not be witnesses.) (C. 4, 20, 10.) 

3. Persons closely related to the plaintiff or dc furdant were also excluded. (D. 22, 
5,6.) Thus parents and ehildren were inadmissible for or against each other (C. 4, 
20,6; D. 22, 5, 24): and so also patrons and freedmen. (C. 4, 20, 12.) 

4. Persons engazed as accuser and accused in @ criminal proceeding could not give 
evidence against cach other in a civil suit until the end of the criminal trial. (Nov. 
90, 7.) 

5. An advoeste could sot give evidence in a cause in which he had been engaged. 
(D. 22, 5, 25.) 

6 Jews and Heretics, except those above mentioned, were admissible as witnesses ; 
but only in causes where neither plaintiff nor defendant was orthodox, (C.1, 5, 21.) 


C. SUFFICIENCY OF TESTIMONY. 
Generally gpeaking, the Roman law required two witnesses, 


' Nullus woneus testis in re sua inteiigitur. (DP. 22, 
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at least, to prove any fact, (D. 22, 5,12.) But prior to Con- 
stantine it would appear that the rule was not peremptory. 
That Emperor, however, enacted that in no case should the 
testimony of une witness, however eminent he might be, suffice 
to prove a fact. (C. 4, 20,9, 1.) In certain cases a larger 
number even was necessary, Thus, in a «question whether a 
person were freeborn, five witnesses must be produced, unless 
there was documentary evidence, in which case three sufficed. 
(C. 4, 20, 15, 1.) 

Apart from this artificial rule. which, considering the number 
of persons excluded from the witnessebox, must have caused 
many failures of justice, the views taken by the Romane as to 
the weight and sufficiency of evidence were sensible. A rescript 
of Hadrian points out that no rigorous roles could be laid down, 
but that the judge ought to listen to every admissible kind of 
evidence, and form the best conclusion be could. (De 22, 3, 3, 
2.) Callistratus recommends judges to examine the weight of 
testimony in cach particular case ; to look to the status of the 
witness, whether he is a person of rank or not; whether he is 
a man of blameless life or of bad character; whether he is well- 
off or needy, and likely to sell his testumony ; whether he is 
friendly or hostile. (D. 22, 5, 3, pr.) 


D. PRODUCTION OF ‘TESTIMONY. 


e 

I. Upon what persons lies the burden of producing testimony f 

This question is to a great extent one of detail, and special 
sules affecting the burden of proof have been mentioned already 
in several instances. There are, however, one or two leading 
general rules that may here be convemently stated. 

1. The burden of proof rests on bin that affirms, not on him 
that devices. (D. 22, 3, 2.) 

The actor must prove the facts alleged in the demonatratio; the reus muat prove 
the facts alleged in the erceptio. (D. 22, 3, 21; C.2,1,4; D. 22, 3, 1, pry 

If the question is that A. belunys to » yagticular gene, A. must prove the fact. (D. 
22, 3, 1.) 

Does A. owe money tu B.? B. must prove that the moncy is duc. If that ts 
proved, but A. affirms that he bas paid the debt, A. must prove the payment, 
(C. 4, 19, 1.) 

2. In a suit, the burden of proof lies generally on the person 
that would fuil if no evidence were produced on either side. 

e 


e 
Generally the plaintiff must Jead evidence. (D. 22, 3,21; C. 4. 19, 8.) But if be 
such facts as would, in the dbeence of special circumstances, entitle him to 
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succeed, it is for the defendant to satisfy the judge that these circumstances exist. (D. 
22, 3, 19, pr.) 

A. is in possession of « farm, and B. sues for it, claiming it as his own. B. must 
prove his title. (C. 4, 19, 2.) 

A. sues B. on a contract of sale. B. admits the sale, but affirms that the contract 
was made through fraud. B. must prove the fraud. (D. 22, 3, 6.) 

Titius promises by stipflation to appear in court. He fails to appear, but excuses 
himself from the penalty fo*non-appearance on the ground that he was prevented by 
illness. He must prove that he was ill. (D. 23, 2, 19, 1.) 

A. sues B. on a stipulation. B. admits the stipulation, but says A. released him by 
verbal agreement (pactum). B. must prove the agreement. (D. 22, 3, 19, pr.) 

A testator bequeathed to Gaius a slave belonging, not to himself, but to Titius. 
Gaius clains the slave from the heir. He must prove that the testator knew that the 
slave was not his property. (D. 22, 3, 21.) 

A testator leaves to Titius a legacy of 100 aurei. The heir pleads that after 
deducting his Falcidian fourth he cMmnot pay more than seventy-five aurei. He 
must prove the allegation. (D, 22, 3, 17.) 


Intimately connected with the question of Burden of Proof 
is the topit of Legal Presumptions. Jurists are accustomed to 
specify three, kinds of presumptions, of which only one has 
any right to a place in the law of evidence. The law may 
adopt one of three attitudes with reference to any alleged fact. 
(1) It may be entirely neutral, inclining neither to believe nor 
to disbelieve the assertion, and leaving to the party interested 
In creating a belief of the fact to produce evidence. (2) The 
judge may be directed, in the absence of evidence to the con- 
trary, to prefer cither to believe or to disbelieve the alleged 
fact. (3) The judge may be required to believe or disbelieve 
the alleged fact, and to admit no evidence that would tend to 
produce a contrary conviction. Thus, when, in the absence of 
other evidence, a defendant is pnt on his oath, his answers are 
held absolutely to bind the interrogator. If the attitude of the 
law is one of neutrality, any allegation tending to convince the 
judge that a particular state of facts existed is a praesumptio 
fact. This has, therefore, really no place in the law of 
evidence. Again, in the third case, where the law peremptorily 
requires certain facts to be taken as true, these facts belong 
really to the substantive law. They are of the nature of 
investitive and divestitive facts, Such facts are said to be 
praesumptiones juris et de jure. There remains then only the 
second class ( praesumptiones juris) to be considered in the law 
of evidence. Such a presumption is ordirarily said to shift the 
burden of rroof, but it would be, perhaps, more accurate to 
say tnat it determines the burden of proof, for to say that a 
man has such a presumption jn his favour, is only another way 
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of stating that the burden of proof reste on the opposite 
party. . 

In most cases legal presumptions (priesumptignes juria) are 
drawn from the ordinary course of events. It is presumed 
that every formal transaction—as, for example, emancipation 
(D. 22, 3, 5, 1)—ie correctly performed, Geherally that is 60; 
and besides, it ig expedient to throw the furden of proof on 
the person that questions a legal transaction. In other case 
presumptions are admitted, because they lead to certain 
results desired by the legislator, The Roman law appears 
anciently to have presumed that every person was a minor 
(D, 22, 3, 13) until the contrary was proved ; the English law 
presumes that every person is of ®age until the contrary a 
proved ; while the later Romau law adopted au attitude of 
neutrality, 

II. Production of Documenta. . 

1. Generally speaking, a suitor could not egll upon his 
adversary to produce any documenta. ‘The Roman how, in 
this respect, adhered to the theory that litigation is a form of 
private, quarrel, and that cach party ought to make out: his 
case without help from the other, (C. 4, 20, 7.) Especially in 
criminal cases, we are told that neither Inw nor equity per- 
mitted an accuser to inspect documents in the bands of the 
defendant. (C. 2,1, 2.) Bat a defendant sued for money 
could demand an inspection of the creditors books (& 2, 1, 5), 
although the creditor could not demand the production of the 
, debtor's books, (C. 2,1, 8%) Again, moncy-lealers (aryentura) 

“were compelled to produce their books, (D. 2, 15, 4, pr; D. 2, 
13, 9, 3.) 

2. Asa general rule, persons that could not refuse to appear 
ag witnesses in a cause, could not refuse to produce documenta, 
But they were not obliged to produce any documents if it would 
do them harm. (C. 4, 21, 22.) 

3. The authenticity of documents was proved, in the first 
instance, by the attesting witnesses. If the witnesses were 
dead, comparison of handwriting was allowed, But no docue 
ment, Justinian enacted, was to be used for the purpose of 
comparison, unless it were proved to be in the handwriting of 
the person in questron by three attesting witnesses, or were 
made with the formalities of a public document., Apparently 
the determinatian was left to expert& who were required to 
tuke an oath that they woul give an impartial opinion. (C. 4, ° 
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21,20.) Also documents produced by a party himself could be 
used #0 compare handwriting. (Nov. 49, 2, 1.) 


III, The Production of Witnesses. 
1. Certain persons, although competent witnesses, could not 


be compelled to appear. 


A magistrate could not be summoned, but if present in court he could not refuse 
to give his testimony. (D. 22, 5, 21, 1.) 

Old persons, the sick, soldiers, persons absent on the service of the State, could not, 
as a general rule, be compelled to appear as witnesses. (D. 22, 5, 8.) 

Persons related by affinity, and cousins, and even the children of cousins, could 
not be compelled to bear testimony ayainst each other. (D. 22, 5, 4.) 


2. Summonses to witnesses were issued by the judge. If 
the witnesses lived in the place, they must appear to be ex- 
amined ; but if they were at a distanee, provision was made 
for taking their testimony by the procurators of the parties 
before a judge in the place. (C. 4, 20, 16, pr.) The travelling 
expenses of the witnesses must be paid by the party calling 
them. (C. 4, 20,11.) They could not be detained more than 
fifteen days. (C. 4, 20, 19.) 

3. The sanctions of testimony. Up to the time of Constan- 
tine, it would not appear to have been essential that a witness 
should be sworn (C. 4, 20, 9, pr.), although doubtless as a 
inatter of practice little or no credit was attached to a witness 
that was not prepared to take an oath, 

In certain cases torture was used. Defendants in criminal 
cases, if there was considerable but not sufficient evidence 
against them, could be put to the torture to induce them to 
confess. (DV. 48, 18,1,1.) But in civil causes no torture was" 
allowed, except of slaves, and then only when the truth could 
not otherwise be ascertained. (D. 48, 18, 9; C. 9, 41,9.) A 
belief in the efficacy of torture was widely entertained in 
antiquity. (D. 48, 18, 8.) In cases where a slave could not 
be a witness he could not be tortured. (D. 48, 18, 1,10; C 
9, 4,1, 7.) 

4, In the examination of witnesses, leading questions seem to 
have been avoided. Thus it is said, when a slave was tortured, 
that he should not be asked whether “ Lucius Titius killed a 
man,” but generally, “who killed the man?” The former, it 
was remarked, was a suggestion rathcr than an interrogation, 
(D, 48, 18, 1, 21.) 


APPENDIY. 


No. I. 
CRIMINAL LAW. 


PUPLIC proceedings | fudiia fudifa) arg not taken by actions (actles 
nor are they in any point hke any of the Pe proceedings of which we have 
spoken, but are begun and carried out in a manner widely different. (J. 4 
18, pr.) 

They are called public, because anyone of the peuple is for tke most part 
allowed to follow them up. (J. 4, 18, 1.) 

Some public proceedings are capital, some are not,e@ We call those 
capital that visit the ottender with the last punishment of the Lov, or that 
forbid him tire and water, or that depart him defertate , or send him to the 
mines. All others that in any way inflict infamy and money loss are indeed 
public, but are not capital. (J. 4, 18, 2.) 

The public proceedings are as follows (P. 4, 18 31s 

The fer Fata Majyestetis (statute on treason) exerts its sdsour against 
those that have raised up anything against the Eanperor or the Common. 
wealth. By its penalty the puilty man endures loss of lite and his memory 
is condemned even after death. (J. 4, 18, 3.) e 


This statute was passed under Julius Casar (p, 57), 


The der Fulta de Adulterifs (to restrain adultery), again, ponishes with 
the sword not only those that rashly pojlute another's marriage, but those 
too that dare to employ then abonunable lust on males. By the same 
statute, also, the foul crime of debauchery is punished, as when a man 
without force debauches a virgin or a widow Ghat js Lvings an honourable 
life. The penalty this same statute inflicts an offenders is, if they are of 
honourable standing, the confiscation of half their goods ; if they are of low 
degree, bodily chastisement and banishment “sclyyatio). (J. gy 18, 4) 


This statute Lelongs to the reign of Augustus (B.c. 18). 


The lex Cornelia de Stcart?s ‘on assassins:, again, pursues with the sword 
of venveance men-killers, or those that go about with a weapon in order to 
kill aman. Weapon (fe/um,as our Gaius has left in writing in his inter- 
pretation of the statute of the XII Tables, is the common name for what is 
sent from a bow ; but it means also anything that is sent by anyone's hand. 
It follows, therefore, that this name includes a stone as well, and wood, and 
iron. It is so called because it is sent to a distgnce, and is f4nned from the 
Greek word r77.év ‘afar off;. This meaning we can find in the Greek name 


too ; for what we call fe/um they ‘call 947.05, from 8a?.sdas (to be thrown). 
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Xenophon calls our attention to this, for he has written thus :—“ And the 
weapons (7.7) were carried together, spears, arrows, slings, and very many 
stones as well.” Assassins (sécarzi) are so called from sica, which means an 
iron knife. By ‘tthe same statute also poisoners are capitally condemned, 
who, by the hateful arts of poisons and magic spells they whisper, have 
killed men, or who have publicly sold evil drugs. (J. 4, 18, 5.) 


The leges Cornelia: were ‘passad by Sulla about z.c. 81. 


Another statute, next, the der Pompeta de Parricidtis (B.c. 55) (on the 
murder of blood relations), pursues a crime the most unfeeling with an 
unprecedented penalty. It provides that if a man hastens on the fate of an 
ascendant or a son, or in any way attempts anything included under the 
designation farricidium, whether he dares it secretly or openly, he shall be 
punished with the penalty of fagricidium, further, that if anyone wilfully 
brings about such a crime, or is an accomplice, then, even although he is an 
outsider, the result shall be the same. The penalty is as follows :—He is 
not to be subjected to the sword, nor to flames, nor to any other regular 
punishment, but he is to be sewn up in a sack with a dog, and a cock, and 
a viper, and an ape, and, shut up in this cramped place of death, is (accord- 
ing to the kind‘ of district) to be thrown into either the sea, if near, or a 
river, that all use of the elements he may begin even in life to lack, and that 
the sky may be taken from him while he still lives, and the earth when he is 
dead. But if a man kills other persons joined to him by the ties of kinship 
or affinity, he will endure the penalty of the statute on assassins (dex Cornelia 
de sicartis). (J. 4, 18, 6.) 

The fex Cornelia de Fa/lsis (on forgery), again, also called festamentaria 
(on wills), imposes a penalty on the man that writes, seals, publicly reads, or 
foists ma will or other document that is forged ; or that makes, cuts, or 
moulds a spurious seal wilfully and maliciously. The penalty under that 
statute is,—for slaves, the last punishment of the law, as upheld in the statute 
on poisoners and assassins ; fer freemen, deportation. (J. 4, 18, 7.) 

Again, the et Julia de vi Publica seu Privata (on violence either public, 
or private) rises up against those that commit violence, either armed or 
without arms. If it ts armed violence that is charged, then deportation 
is imposed under the statute on public violence ; if without arms, confiscation 
of the third part of the offender’s goods. But if the violence has been used 
to ravish a virgin or widow, or woman devoted to religion, whether she has 
taken the veil or not, then both the perpetrators and those that have aided 
the foul crime are punished capitally. Soa constitution of ours determines, 
from which it is possible to learn all this more plainly. (J. 4, 18, 8.) 

The fer Fulia Peculatus (against embezzlement) punishes those that steal 
money or property belonging to the State, or consecrated or devoted. If it 
is judges that have actually, while holding office, made away with State 
moneys, they are visited with capital punishment ; and not they alone, but 
those also that have lent them aid in this, or that have knowingly received 
from them the property made away with. But all others that fall under this 
statue are subjected to the penalty of deportation. (J. 4, 18, 9.) 


This and the former lex Julia were passed under Cacsar or Augustus, it is uncertain 
which. 
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There is, too, among public proceedings, a der Fudia de Plagiartis (on 
kidnappers), that under the sacred constitutions imposes a penalty, sometimes 
capital, sometimes lighter. (J. 4, 18, 10.) : 


The lex Fabia is an old statute (date unknown) mentioned by Cicero. 


There are, besides, among public proceedings, the der Julia Ambstus (on 
bribery), the der Fulia Aefpetundarum against eatortion by provincial 
governors’, the Jar Fusta de Annona won raisipg tHe price of food), and the 
ex Fulia de Kesiduis con incomplete accounts’. These speak of certain 
Special offences, and do not impose loss of Ife, but subject those that neglect 
their precepts to other punishments. (J. 4, 1S, 18.) 

This we have set forth about public proceedings, that you may be able to 
touch them with the tip of the finger, and as it were to point them out. But 
beside this, you may attain to a more studious knowledpe of them, if Gad 
graciously favours you, from the larger books of the Iigest or Pandects. 


(J. 4, 18, 12.) 


There is a stage in human progress when the conceptions represented by the words 
Sty, Crag, and Civitn Wiosa are not distinguished, The law, in so far aa what may 
properly be termed dai, has dincnyaged iteelf from castom, views conduct simply in a 
gencral way as reprehensible, and siditeat with penalticw that fro the standpoint of 
a rational jurisprudence inay be considerdd capricious, althowh not inexplicable. 
Doubtless in a reuzh way the offence a visited with penalties in carly codea were in the 
main the acts that were found dnost pregudicint to secicty, and doubtless also the 
penaltics awarded were intended to prevent, and partially had the offic t of preventing, 
harmful conduct. Bat of all the problems that the hanian race has had to confront, 
the greatest perhaps is to know what conduct ia really inpmiens tmankind, and what 
is the best way to secure yood conduct. Searcely leas important is it te knew the 

in which conduct is angurious, Ona] (hese points, early societies had overy- 
tolearn ; and, as was unavoidable, the lesson was acquired slowly and imperfeetly, 
It would be rash to assume that even new the clissfiation of wrongs and off 
is sati-factory or final; and it is universally admitted that the ait of punchment, or 
rather of prerention, is still far from perfect. 

The first great step in the prolress of law ie when the diatinetion hetween acts that 
are harmful to hurvan society, and acts that may pet be wo, but are hateful to auper- 
natural beinws, ix thoroughly grasped  Phedistinetion between gonand erie, between 
an offence against some god, and an off nee ayainat the State, lies at the raot of all 
legal developinent. Tt is impos-ible te make any advance towardaa rational classifica- 
tion of offences, until the elementary conception of an offence  aaan act (njurious to 
man living in societv—is thoroughly apy rchended and firtnly applied. The diatinetion 
is lustrated in a very striking manner by the way in which perjury wae dealt with ia 
the Roman law. Perjury is the ain of inveking a divine being to attest a falaebirusd, 
False testimony is the coume of perverting the aduunistration of justice. The Roman 
law appears from the earliest times to have contained provisions for punishing falae 
testimony ; but it was not considered necessary to punieh perjury by human laws, It 
was the business of the gods, said Tacitus, to puninh those that despie them; and 
the same sentunent apjears in a con-titution of the Emperor Alesander, ((. 4,1, 2.) 

The distinction Letween crime and civil wrong naturally emerges at a later period. 
The difference between ap offence against the State and an offence merely against the 
individual that suffers, although very clear and important, is not apprehended at an 
early stage in the history of law. Even after it in recegtincd, a lgng period generally 
elapses befure a prgper distribution of offences i$ made. Thus theft om the early 

was treated pirely as m civil wrong ; and even to the latest period, petey 
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thefts were not brought under the lash of the criminal law. The true distinction 
between crime and civil wrong to be found in the remedy that is applicable. . The 
aim of ¢the Civil Law is to give redress to a sufferer, in the form either of restitu- 
tion or of compensation. The aim of the Criminal Law is punishment. The penal 
actions of the Roman law occupy a middle position ; the penalty of fourfold damages 
inflicted on a thief caught in the act went far beyond the requirements of compensation, 
but yet fell short of the severity of the Criminal Law. Theft, however, is more than 
a private wrong ; it destroys the gencral feeling of security that is a necessary basis of 
the accumulation of wealth. When theft comes to be regarded in this light, it passes 
over from the category of private wrongs, and takes a place amongst offences against 
the State. 

In classifying the Criminal Law, the first broad division to be adopted is that 
between Substantive Law and Adjective Law ; between the law of offences, and the 
law of criminal procedure. Criminal Procedure has been already considered: see 
pp. 65-60. 

The substantive Criminal Law is simple ; it consists of an enumeration of offences 
and punishments ; in other words, of the acts forbidden, and of the penalties of dis- 
obedience. It is convenicnt to start with a general review of the kind and degree of 
punishments. 

Offences are divided into two leading groups. One group consists of the offences 
that are conterininous with the Civil Law, where the same acts are at once a civil 
wrong and acrime. Here the offence is an injury to some ppecilic individual, as well 
as harinful to society 5 it ie a violation of some particular person’s right, as well as a 
crime against the State. The second group consists of offences against the State 
solely, which are punished—that ix to say, not beeause any specific individual is hurt, 
but because they are considered injurious to the State. The same distinction may be 
expressed with more precision in the language sanctioned by Austin. He distin- 
guishes absolute from relative duties. Relative duties correspond to rights belonging 
to epecific individuals ; absolute duties do not correspond to any such rights. In the 
Civil Law every duty is created in favour of some specited person or persons, who 
thus have aright to claim the acts or forbearance constituting the duty. Offences 
may therefore, be subdivided thus:— 1) Violations of absolute duties, or offences 
solely against the State; and (2) Violations of relative duties, offences that are also 
violations of rights of specificd individuals. 


Pun iSHMENTS. 

The punishments of the Roman law ueed be considered only as they existed 
during the Empire. They were divided into two classes, according as they did or 
did not affect the caput of the accused. The term caput is to be understood in the 
large sense already explained (p. 215), aa including not merely life but freedom and 
citizenship. A punishment that involved the forfeiture of the rights of citizenship 
was considered capital. (D. 48, 19, 2.) 


I. Capital Punishments. 

1. The punishment of death was generally termed the extreme penalty of the law 
(semmum supplicium). Various ways of executing criminals existed at different times. 
Under the Republic we have the punishment of burying alive, in the case of vestal 
virgins that violated their vow of chastity ; and the XII Tables direct that falee wit- 
nesses should be hurled from the Tarpeian Rock. In the time of Paul the chief 
modes were crucifixion (of slaves), burning and decapitation. (Paul, Sent. 5, 17, 3.) 
Constantine abolished crucifixion out of regard to the memory of the Founder of the 
new religion that he adopted. <A revolting sentence was to condemn the criminal 
to fight with wild beasts. This was either in the form ad bestias or ad gladium, in 
which the v'ctim was to be thrown to the wild beasts at once or within a year; or 
t: ludum, when the condemned had a chance of lifs, and aiter five years might even 
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__ freedom. (Moa. et Rom. Leg. Collat. 11, 7.) There repulsive forms of 
punishment also were abolished by Constantine. (C. 11, 48, 1.) e 

The XII Tables provided that only the Comitia Centariata should pass a sentence 
affecting the caput of a citizen. At an early period the Cumitn Tributa came to 
overshadow it ; aud the Assembly, which towards the end of the Republic was the 
only criminal tribunal, was thus unable to award punishments of aufficient aoverity. 

2. Deprivation of freedom was up to the time of Justinfn (Nov. 2°, 8) the reault 
of condemnation to the mines. (1). 48, 19, 12.) qhis Gas either in metallum or in 
opus metalli. In both cases the punishment wae for life, but thore was a difference 
in severity, especially in the weight of the chains with which the prisoners were 
loaded. (DD. 48, 19, 28,6; D. 48, 19, & 6.) 

8. Forfeiture of citizenship was a consequence of baniahment during the Republic 
(aqua et wyni interdictio), During the Empire the same effect followed on deportation 
(deportatw in tnsulam) and condemnation an public works (in opus propetaum), (C. 9, 
47, 1.) 

These sentences were for life, and invelved fOrfeiture of the property uf the pereons 
convicted. (D. 48, 19, 18,1; D. 4s, 22, 14.) 


VJ. Non- Capital Punishmenta 

1. Releqatio was either for a time, or for life, or to an islands It differed 
from deportation in being generally to a more pleasant island. A por 
carried confiscation of property, unless the contrary was stated gin the 
releyatio did not involve the loss of property unless stated ip the sentence, 
Modest. Frag. 2) Another termi sometimes osed is cardi, ub was esther redegatia 
or data fuga, that ix restriction to a particular place ; or at was a prohibition fron 
entering a particular place. (1). 48.19, 8.) 

2. Corporal punishment —aa by flowing or heating with «ticha (D. 48,79, 7.) 
3. Imprisonment was sanctioned only for a time, vot for life. (D. 4s, 19, 5, 0) 
4 Fines. 
5. Degralation of rank as the removal of a person from the Senate (D. 1, 9, 3), 
or from the curia of a munieinality. (ID. 48, 22,7, 21) 


6. Suspension from practice, as of an advocate, (0. 48, 10,9, pr % 


Vioration: oF AbsoLt re Deties. 
I. Offences against External Security. 
© The following offences may be incladed under thin head: - 

1. A Roman citizen bearing arms against hia country, or deserting te the enemy ; or 

2, Causing a Roman army to be canght in ambush or surrendered to the enemy ; or 

3. Treventing the sucerss of the Roman arin, or 

4. Exciting a fmendly State to make war on Rome, or 

§. Aiding an enciny by gising him arms, weapons, horas, provisions, or money, of 
causing such things to be given te be used against the Roman people 5 or 

6. Entering into communication with die enciny, or giving bin advice to be used 
against Rome. 

In ancient times such an cffence was called perduellia; under the Emperors, haw- 
ever, more generally crimen larsae majestatia, The ler Julia Mojestats defined thoes 
offences and affixed the penalty of banishment (aqua et ryat interdectio). In the time 
of Paul the punishment was death. (Paul, Sent. 5, 29, 1.) In Jater timer In heading 
was the rule, unless the offences were less serious; tho, barbounny a fugitive enemy 
was punished only with deportation. (D. 4%, 18, 40.) 

The crime of treason (mayjestas) hal certain peculiarities :-— 

(1.) There was no action or penalty for malicious ~~-> --**° 

(2.) Persons probibiged in other cases from being accusers could prosceute for 
treason. (D. 438, 4, 7, pr.) ° 
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(3.) The defendant, of whatever rank, could, if necessary, be put to the torture. 
(C. 9, 8, 4.) 

(4.) Slaves could be examined against their masters. (C. 9, 8, 7, 1.) 

(5.) The prosétution went on after the death of the accused, in order that the 
Exchequer might obtain his property if he were found guilty. (C. 9, 8, 8.) 


II. Subversion of the Government or Usurpation of its Prerogatives. 


1. Under the Empire, the worst offence of this kind was a plot or attack on the 
life of the Emperor. To question the choice of a successor made by an Emperor was 
next to sacrilege, and punished by an odious form of death. (C. 9, 29,3; D. 48, 13, 
6, pr.) But mere verbal insults were not considered treason (D. 48, 4, 1, 3; Paul, 
Sent. 5, 29, 1); for, said the Emperors Theodosius, Arcadius, and Honorius in laugunge 
that is a standing rebuke to pusillanimous tyrants, if the words are uttered in a spirit 
of frivolity, the attack merits contempt ; if from madness, they excite pity; if from 
malice, they are to be forgiven. (CU. 9, 7, 1.) 

2. An attack on the life of a mengber of the Consistorium. (C. 9, 8, 5.) 

8. Causing anyone to take an vath for the subversion of the Government. (D. 48, 
4, 4, pr.) 

4. Levying war or raising an army without the authority of the Emperor. (D. 48, 
4,3,1.)  e 

5. Conspiracy to kill hostages without the authority of the Emperor. (D. 48, 
4,1, 1.) 

All these offences are treason (majestas), and punishable in the way mentioned 
above (I.) 

TIL. Offences against Public Tranquillity. 


1. A seditious gathering or conspiracy. (Paul, Sent. 5, 22.) 
2. When an armed assembly takes possersion of any public place, 
These offences also were trenson. 


TV. Offences against the Public Foree. 
1. Desertion by a soldier. (1). 48, 4, 2. 
a Soliciting or exciting soldicrs to make a tumult or sedition. (D. 48, 4, 1, 1.) 
These offences also were treuson. 


V. Offences against the Administration of Justice. 

1. Conspiracy to kill a magistrate is treason. (D. 48, 4, 1, 1.) 

2. Setting free a person that has pleaded guilty to a criminal aecusation is aleo 
treason, (DL. 43, 4, 4, pr.) 

3. Forcibly to prevent trials being held, or to make a magistrate act contrary to 
his judgment, was prohibited by the dc Juliade vi. (D. 48, 6, 10 ) 

4. To take money either to accuse or not to accuse a person of a criminal offence. 
(D. 47, 13, 2 

5. To procure the conviction of a person of an offence punishable with death 
(Paul, Sent. 5, 283, 1) by false testimony, was forbidden by the lex Cornelia de Sicariis. 
The punishment was, death for common people; deportation, for persons of rank. 
(D. 48, 8, 16.) 

6. A witness wrongfully giving or withholding testimony was punishable with 
deportation. (1). 48, 10, 1,2; D. 48, 10, 1, 13.) Perjury was not a crime, but a 
person swearing per genium Principis falsely was considered to offer an indignity to the 
Emperor, and was to be beaten with rede. (D. 12, 2, 18, 4.) 

7. Corrupting a judge, or causing him te be corrupted, was punishable under the 
lex Cornelia de Yalsis. (D. 48, 10, 21.) 

8. Maliciously to accuse another of acrime. This wag the offence of Calumnia. 
(D. 48, 16, 1,5.) By the ler Xemmua the pundshment was branding with the letter K. 
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(D. 48, 16, 1,2.) This was abolished by Constantine (C. 9, 47, 17), and the later punish- 
ment was either relegation or degradation of rank. (D. 47, 10, 43.) ‘ 

9. To conceal a crime, or by collusion with the accused procure bis acquittal, con- 
atituted the offence of Pracrartcatio (D. 48, 16, 1,6.) The pufishment was at one 
time the same as the accused would have got (D. 47, 15, 6), but in later times it was 
left to the discretion of the judge. (D. 47, 15, 2.) 

10. Improperly to aband: na prosecution was Tergire@atio (D. 48, 16, 1, 1), under 
the Senatus Consultum Turpillianum (reign of Nero). @D. 48, 14,1, 7.) That fixed 
& penalty of five librae of gold, but in later times ‘the offence was puniwhable at the 
discretion of the judge. (C. 9, 45, 2. 


Vi. Offences against the Exchequer. 

1. Exacting taxes without authority was made punishable by the ler Julia de vi. 
(D. 48, 6, 22.) 

2. The ler Julia Peculatue made it an offence to add anything to any gold, silver, 
or bronze belonging to the State. (D. 48,015, 0, 2.) The punishinent waa, for 
commen people, the mines ; fur persons of Pank, exile, (DD. ds, 18, 4, 2; D. 48, 
19, 38.) 

3. A person that counterfeits, breaka, meta, acrapes, or falnifies cuits, geld or 
silver, or refuses to take properly -stamped coins (unless when they are adulterated), 
is, if of rank, to be deported ; if not, to be sent te Che mines or crucified. (Paul, Sent 
5, 20,1.) Constantine made the punislanent burning to death, 7) 24, 2. 

4. Any person converting to his own ute money belonging to the Stute or entrusted 
to hit for the use of another, was timed under the dur Julaade residue (DD. 48,159,235 
D. 48, 13, 4, 5.) 

VIT. Offences by Servants of the State. 

1. The refusal of a governor of a province to give up his place to hia successor was 
held to be treason by the ler Julia. (1). 4s, 4, 2.) 

2. A person having lawful authority causing a Koman citizen to be killed, beaten, 
or put to torture, pending an appeal that has been made, waa pumsbed with death if 
of humble station ; if a person of rank, with deportation, (Paul, Sent. 5, 26, 1.) 

3. A magistrate or president of a criminal court receiving money to Cause a person 
to be accused of a capital crime (1. 45,5, 1, 1), wan punished with death; or, if he 
were a person of rank, with deportation, (DD. 45, 8, 4, 5.) 

4. Any public rervamt taking any moncy or any article of value to act in violation 
of his public duty was purmsbed under the ler Julia repetundas um with deportation or 
exile. (ID. 48,11,7; D. 45,11, 6,2; D. 48, 11,7, 3.) 

5. Aguder that wilfully gave judgment against an enactinent brought under his 
notice was punishable with deportation, (Paal, Sent. &, 25, 4) 

6. An advocate betrayiny hin client was punishable with the penalty that the client 
was exposed to. (1). 47, 15,1,1; D. 47, 15, 6) 

VITI. Offences in reapect of Weights, Measures, and Markets. 

L. Those who sold (bread) by false weights were subject to relegation according 
to a decision of Haurian. (D. 47, 11, 6, 2; 1D. 48, 10, 32, 1.) 

2. Any persou doing anything or entering ints any contract We raine artificially the 
price of provisions was punished under the dex Julia de Annona (1). 4%, 2, 2, pr) with 
a fine of 20 aurer. (UD. 45, 12, 2,2.) Those who kept merchandise cute f Uhe inarket 
to enhance the price (Lardunarit) were prohibitd from trading, or weie relegated. 
(D. 47, 11, 6, pr.) ‘. 
IX. Offences against Decency or Morals. 

1. Stuprum is the offence of having connection yith a free and tespectable woman 
except in marriage owconcubinage. (VD. 48, 5, 34, pr.) The puniahwent by the f 
Julia de adulteriis is not known; inYhe time of Justinian it was corporal punish 
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and relegation for the common people, and forfeiture of half their property for persons 
of rank.e (J. 4, 18, 4.) If the girl was under puberty, the punishment in the first case 
was the mines, and, in the second, relegation. (D. 48, 19, 38, 8.) 

2. Sodomy was punished under the lex Julia with forfeiture of goods (Paul, Sent. 
®, 26,18); under the Christian Emperors, with death by burning. (C. Th. 9, 7, 6; 
C. 9, 9, 31.) 

8. Incest was punished With deportation. (Paul, Sent. 2, 26, 15.) 


e 
X. Offences in respect of Religion and Witchcraft. 


1. Prophets were to be beaten and expelled from the city ; if they came back, 
they were to be imprisoned or deported. (Paul, Sent. 5, 21, 1.) 

2. Persons consulting with reference to the life of the Emperor were punished 
with death. (Paul, Sent. 5, 21, 3.) 

8. Those who offered sacrifices to injure their neighbours (malefici), even if no evil 
result followed (D. 48, 8, 14), were pugished under the lex Cornelia de Sicarits. (D. 
48, 8, 13.) 

4. Those who took part in the exercise of magical and diabolical arts were to be 
crucified ; the magicians themselves, to be burnt alive. (Paul, Sent. 5, 23, 17.) 

§. Even to keep books on the subject was a crime ; the books were to be burned 
and the owners severely punished. (Paul, Sent. 5, 23, 19.) 

6. Paul says thet pergons introducing new kinds of worship, unknown to custom or 
reason, disturbing weaker minds, were to be punished, if persons of rank, with depor- 
tation ; if not of rank, with death. (Sent. 5, 21, 2.) 


VIOLATIONS oF ReLaATIve Duties. 


In classifying offences, the same order may be observed as has been followed in the 
Civil Law. Buta preliminary question must be noticed. When a crime was at once 
an offence against the State and also a violation of the right of a specific individual, is 
the right of the injured individua] to compenration to be postponed to the claim of the 
State for punishment? The general rule in the Roman law was, that when a civil 
and criminal remedy concurred in respect of the same offence, either or both might be 
ured, Thus when a person sued a thief and recovered a penalty, he could, if the case 
admitted it, afterwards prasecute the thief criminally. Again, if a suitor recovered 
damages from a false witness, he was not precluded from subsequently prosecuting 
him for false testimony. (C. 9, 31,1.) But it was held that the punishment of the 
criminal ought to take precedence of the civil remedy (C. 3, 8, 4); and when a civil 
trial disclosed a crime, the civil proceedings were delayed until the criminal prosecu- 
tion Lad first taken place. (D. 47, 10, 7, 1.) 

This suggests the question, whether if the crime was capital, and the punishment 
included confiscation of the goods, there could be any fund out of which a suitor in 
civil proceedings could satisfy his claim? Apparently in this case the sufferer would 
be deprived of his remedy. 


{a.) Rights in rem to one's Person. 
1. Immunity from Bodily Harm. 


1. Parricide is defined hy the lex Pompeia de Parricidiis to be the crime of wilfully 
causing the death of an ascendant, a brother, sister, aunt, uncle, or cousin ; a husband, 
wife, or relation by affinity, or patron; also when a mother killed a child, or grand- 
father a grandchild. (D.48, 9,1.) Constantine added the killing of a son by a 
father. .(C.9,17/'1.) The puni-hment mentioned by Justinian (J. 4, 18, 6) was 
saciently reserved for the murder of ascendants, the murder oi other relatives being 
punished simply with death. (D. 48,9,9,1.) “ 
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2 Morder. 

(1.) Killing any person, even a slave (D. 48, 8, 15); or - 

(2.) Preparing, selling, or giving poison to kill any person (D. 48, 8, 8, pr) ; or 

(8.) Going armed with weapons to kill or steal ; or ° 

(4.) Conspiring to murder (C. 9, 16, 7), were punished under the lex Cornelia de 
Sicartie with deportation and forfeiture of the offender's property; but during the 
Empire this leniency was restricted to persons of rani the commen people being 
punished with death. (D. 48, 8 3,55; D. 48, 8 16. ® 

Offering a child in sacrifice was made a capit&l offence by Valentinian, Valens, 
and Gratian. (C. 9, 16, 8.) 

The crime of homicide was complete when an intention to kill was manifested by 
overt acts, although the person whose life was attacked cacaped.' (Paul, Sent. 5, 23, 
8.) This intention was inferred from the use of a deadly weapon. Thus, wounding and 
killing a man with a sword brought the offender within the statute, but not striking 
& man with an iron key, even if the blow happened to be fatal. (1D. 48, 8, 1, 3.) 

The lex Cornelia did not provide for killing gy nesligence (D. 48, 8, 7); but during 
the Empire this was punished (eztra ordinem) with relegation (D. 48, 5, 4, 1), or even 
by sentence to the mines. (Paul. Sent. 5, 23, 12.) 

Homicide was justificd by the ler Julia de Adulteriis in certain oases. Tho second 
chapter of that statute relieved from the punishment of the lex Comedia a father 
killing an adulterer caught with his daughter in his own house or in his son-in-law's 
house (Paul, Sent. 2, 26,1), provided he also killed his daughta, (Moa et Rom, 
Leg. Collat. 4,9, 1.) A husband under the same circunistances could kill an adulterer 
if he were an infamous person, or a slave or freedinan of his family (Paul, Sent. 2, 26, 
5); but the provocation did not excuse the killing of his wife, although it was a 
ground for a lighter sentence. (Mos. et Rom, Leg. Collat. 4,10, 1.) Tf be killed an 
adulterer, he must openly proclaim the fact, and divorce bis wify within three days, 
(Paul, Sent. 2, 26, 6.) 

3. Wounds and assaults. 

An assembly of men to beat or strike another, if the injury wore grave, was 
punished by the lex Juliad. ri. (1). 45, 6,10, 1; 2. 48. 7, 2.) 

4. Giving one a drink te cause abortion or excite love, although followed by no 
evil result, was punishabie with condenination to the imines in the case of common 
people, and by relegation and fine in the case of persons of rank, (Paul, Sent. 5, 
23, 14. 

; 5. ate any person, whether slave or free, even with their consent, was 
punishable under the dr Cornelia de Stearus, (DD. 4%, 8,3, 4.) 

6. Generally, a person guilty of atrog oguria, and too poor to pay damages in a 
civil court, was punishable with beating (DB. 47, 10, 35)> or if = person of rank, with 
temporary exile, or suspension fran profesional practice. (1). 47, 10, 45.) 

II. Offences avainst Personal Liberty. 

1. To shut up or imprison a man wilfully, was punished with banishment by the 
lez Julia de vi. (DV. 48, 6, 5.) 

2. He that knowingly and wilfully cencealed, imprisuned, bought, or was concerned 
in concealing, imprisoning, or buying any frecinan or freedinan aguirst his will, wos 
punisbed under the lez Febia de Playarua with a fine, (PD. 45, 15,6, 2) ut under 
the Empire severer punishinents, even to condemnation to the mines, were mflictod 
(D. 48, 15,7); and kidospping a frecburn person was finally wade a capital crime, 
(C. 9, 20, 7.) e 
IIL. Offences againat Reputation. 

The XII Tables contained provisions against libejera, and throaghout the whole 
TE = 
2“ In lege Cornelia dolus pro facto accipitur." (D. 48, 8, 7.) 


? 
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history of Roman law an attack upon honour or reputation was deemed serious 
crime. The authors of libels, or the person that disseminated them, were punishable 
with relegation, or even deportation. (C. 9, 36,1; Paul, Sent. 5, 4, 15.) 

A person taking’ shelter under the statue of an Emperor, to make it appear that 
he was oppressed by another, was punished with imprisonment. (D. 47, 10, 38.) 


AV. Offences against Chastity. 


1. A person that by stratagem removed a boy from the protection of his attend- 
ants, or attempted the chastity of a woman or girl, or committed an indecent assault, 
was punished, if the boy or girl were seduced, capitally ; if not, then with deportation. 
(D. 48, 11, 1,2; Paul, Sent. 5, 4, 21.) 

2. Rape was punished with death. (D. 48, 6, 3, 4; C. 9, 18, 1.) 

(B.) Rights in rem to other Human beings. 
I, Offences against Owners of Slaves. 

1. To persuade a slave to flee from iis master, or to conceal, imprison, or buy him, 
knowing him to be another's, was an offence punished by fine under the lex Fabia de 
plagiariis. (I). 48, 15, 6, 2.) 

2. To cause another man’s slave to be tortured (D. 48,7, 4,1), was punishable with 
fine and depriwation of rank under the lex Julia de vi privata, (D, 48, 7, 1.) 


(c.) Rights tn rem to Things. 
J. Offences against Ownership, 


G 


(a.) Moveables. 

1. Theft. In the Roman law, even under Justinian, every case of theft was not 
punishable criminally. (D. 47, 2, 92.) Criminal proceedings could be taken only in 
serious or aggravated cases of theft. 

(1.) Abtyei are those that make a business of cattle-stealing. The crime existed 
when # person stole an ox or horse from the pastures or a stable (D. 47, 14, 3, 1), or 
ten sheep, or four or five swine. (1), 47, 14,1, 15 D. 47, 14, 3.) The punishment 
might be even death, but persons of rank suffered only relegation. (D. 47, 14, 
1, pr; D. 47; 14, 1, 3.) When the thieves were dealt with as criminals, so also were 
the receivers. (LD. 47, 16,1.) The receivers of abigct could be banished from Italy 
for ten years. (D. 47, 14, 3, 3.) 

(2.) Persons stealing by night, or from baths, could be sent to public works for a 
time, or for life. (D. 47, 17, 1.) 

(3.) Housebreakers (cffractores) by night were beaten and sent to the mines; if by 
day, then to the public works for a time, or for life. (DD. 47, 18, 2.) 

(4.) Directarti, or persona that sneak into houses to steal, might be sent to the 
public works, or flogged, or relegated for atime. (D. 47, 11, 7.) 

(5.) Stealing from a house on fire was pynishable under the lez Julia de ri publica 
with banishment (D. 48, 6, 5), and stealing from a vessel wrecked was severely 
punishable. (D, 48, 7, 1, 2. 

2. Robbery. 

(1.) Highway robberg were punishable with relegation, or the mines; or, if 
frequently convicted, with death. (D. 48, 19, 28, 10.) 

(2.) If a number of ;ersons assembled with weapons to sttack a house for the 
purpose of robbery, the penalty was death. (D. 48, 6, 11.) 

(3.) To attempt to obtain money by threatening an accusation of crime, was 
visited with punishment, as by the lex Cornelia de falsis, , (D. 47, 13, 2.) 

B. Immoveables. 

1. Forcible Kyectment. 

a _ (1.) The ejectment of a man from his land with weapons was punished with 
banishment under the ler Julia de vi publicu (D. 48, 6, 3, 6); if by an assembly 
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without weapons, the punishment was fine under the lex Julia de w private. (D. 48, 
7,5; C. 9, 12,6.) 

(2.) He whoee slaves have taken arms with his knowledge and approval to soquire 
or recover possession of an immoveable, was punishable under the ler Corndia de 
Sicariis, (D. 48, §, 3, 4.) 

2. The offence of raising fire was punished in serious casos with death (D. 48, 8, 
10); otherwise less severely. (D. 48,19, 28, 12.) e 


IL. Offences in respect of Things not aukject to Ownership. 

1. Peculatus.—No one, unless permitted by law, could carry or cause to be carried 
away or converted to his own use anything sacred, public, or devoted. (1). 48, 18, 1.) 
This prohibition was extended to the moveables belonging to cities by a rescript of 
Hadrian. (1. 48,13, 4.7.) The lex Julia Perulautua provided a penalty of fourfold 
(Paul, Sent. 5, 27,1); but at a later period the punishment waa the mines for common 
people (D, 48, 19, 38), or exile for persons of rank. (DD. 48, 18, 5, 2.) See also 
J. 4,18, 9. 

2. Sacri'eqium ia strictly the theft of a sacred oF public moveable.  (D. 48, 18, 4, 
2.) The punishment was the mines, or deportation for persons of rank ; or if force 
were employed, death. (1). 48, 13, 6, pr.) 

8. Crimen sepuweri riddat’ was an offence constructively establinhed by the lex Julia 
devi publica, Jt was any act that prevented the proper sepulture of th® dead (D. 47, 
12, 8); as, ¢g., obliterating inscriptions, overthrowing a statue or column, carrying 
away a portion of the tomb (Co 9,10, 1), ar despoiling the dead bodies, If the offence 
was committed by force, the punishment was death ; if without, condemnation to the 
mines. (D. 47,12.3,7.) Peath was alxo the punishment for removing the bodlos 
and bones of the dead, except in the case of persons of rank, who were aubjected to no 
severer punishment than deportation, (1). 47,12, 11.) 


(.) Rights tn personam. (Contract. 


I. Fraudulent Contracts. 

A perron making a contract with reference to a thing over which he had no 
power to contract, was guilty of the crime of Ste/onatus (CL %, 34, 2): as, for 
example, by contracting a second mortgage, concealing a prior mortyage (C9, 
84, 1). or selling the same thing twice over (D. 4%, 10, 21), or paving a debt with 
"property pledged to another, (1. 47, 26, 3, 1.) Phe penalty was for common poaple 
in opus metalli ; for persons of rank, relegation or degradation, (1D. 47, 20, 3, 2.) 

II. Compelling a person to enter into a contract by force, was punished under the 
lex Julia de vt, which alao rescinded the obligation. (D 44, 6, 5, pr.) 

HI. Forging a chirograph or altering accounts tas punishable with relegation, 


(D. 47, 10, 13, 1.) 
(z,) Rights in peracnam, Status, 


I. Patron and Freedman. 
A freedman falsely representing himeclf as was punishable under the lez 
(Co-4, 21,15) 

II. Parent and Child. 

To palm off on a person a supposititious child was a crine; only the person 
aggrieved could prosecute. (D. 45, 10, 30, 1.) 

II. Husband and Wife. 

1. Adulterium, in later times, reated upon the lex Julia, which abrogated all prior 
enactments. (Mos. et Rom. Leg. Collat. 4,2.) hg infidelity of %he husband was 
not a crime, bot only the infylelity of the wife (C. 9, 9,1), on account of the danger | 
of introducing strange children to the husband. (UV. 48, 5, 6, Ly. ts 
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essential that the marriage should be valid according to the requirements of the civil 
law (D. 48, 5, 13, 1), for even a girl betrothed, and a concubine in certain cases, 
was in the same position as a wife. (D. 48,5, 13,5; D. 48, 5, 13, pr.) The woman, 
however, inust be iz a respectable position. If she were engaged in a shop (Paul, 
Sent. 2, 26, 11), or an actress, neither she nor her paramour could be prosecuted. (D. 
48, 5,10, 2.) By the lex Julia the punishment was fine and relegation in the case 
both of the man and the weman. (Paul, Sent. 2, 26, 14.) Constantine celebrated his 
new zeal fur the sacramentahidea of marriage by establishing the punishment of death. 
(C. 9, 9, 80, 1.) It may be presttmed that this extravagance defeated its object, and 
accordingly we find that Justinian enacted that the woman should be whipped and 
sent to a monastery fur two years, after which she was to be returned to her husband. 
Tf he refused to take her, she was to be sent back to the monastery for life. (Nov. 
134, 10.) 

The husband could prosecute for adultery, but only if he divorced the woman 
immediately on discovering her offence. (C. 9, 9, 26; D. 48, 5, 2,6.) After sixty 
days, however, and up to four months, @ brother or uncle of the woman was allowed 
to prosecute, (D. 48, 5, 14, 2; D. 48, 5, 4,1; C. 9, 9, 30.) 

2. By a rescript of Severus and Antoninus it was determined that a married 
woman procuring abortion should be punishable with exile for defrauding her husbaud 
of children. (1. 47, 11, 4; D. 48, 8, 8.) 

3. It was an offence to attempt to seduce a married woman, or to persuade her to 
divorce her husbani. (D. 47, 11, 1, pr.) Hadrian sentenced to relegation for three 
years a man who took another man’s wife tv his house, and thence sent a bill of 
divorce to her husband. (D. 24, 2, 8.) 


(¥.) Offences in relation to Inheritance. 


I. Crimen erpilatac hereditatis. 


Before an heir entered on an inheritance, or obtained possession of moveables 
belonging to it, he had not such a title as would support an action for theft. (D. 47, 
19, 2,1.) Hence it was made an offence to carry off any goods belonying to the 
inheritance, the punishwent being in the discretion of the judge. (D. 47, 19, 1.) 


II. Offences as to Wills. 


1. He that carries away, conceals, takes by force, rubs out, or re-seals a will or 
codicills (Paul, Sent. 4, 7, 5); or, 

2. He that knowingly writes, seals, or causes to be written or sealed, a forged will 
or codicillt ; or, 

3. He that opena the will of » man during his life, was punawhable under the lex 
Cornelia de falsis. (D. 48, 19, 38, 7.) 

4. The punishment of that statute was extended by an edict of Claudian to those 
that in writing a will wrote a legacy with their own hands for themselves or for any 
one in their potestas (D. 48, 10, 22, 1; D. 48, 10, 15), unless the testator was proved 
to have given his sanction. (D. 48, 8, 1, 8; D. 40, 8, 8, 13, 3.) 
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amount one is condemned in is the highest value of the slave within that 
year, according to the arrangement already laid down. There is a mixed 
action Against those, again, that have put off giving things left to our very 
holy churches or pther venerable places, as legacies or trusts, until they are 
actually summoned before a judge. Then, indeed, they are compelled to 
give both the actual thing or moncy left, and as much more by way of 
penalty; and thereforesathe condemnation is to be twofold the amount. 
(J. 4, 6, 19.) a 

All actions ## rem are designed to recover some thing. Of the actions 
tn persanam (against a person) again, those that arise from contract seem 
all for the most part designed to recover a thing ; as, for instance, those in 
which the plaintiff claims money on Joan or brought into a stipulation; or 
again, for free loan, deposit, mandate, partnership, purchase, sale, letting on 
hire, taking on hire. Evidently, however, if an action of depssit is to be 
brought on account of what has been deposited by reason of a sudden out- 
break of fire, of the fall of a house, or of shipwreck, the Prator gives an 
action for twice the amount, if only the action is against the man with whom 
the thing was deposited, or against his heir as the result of his own fraud ; 
and in that case the action is mixed. (J. 4, 6, 7.) 

All actions, moreover, are framed either for the amount simply, or for 
twofold, or for theeefold, or for fourfold; but no action goes further. An 
action may be for the amount simply, as are those that arise from a stipula- 
tion, from giving on loan, from purchase and sate, from letting on hire, from 
taking on hire, from mandate, and, in fine,in many other cases. We may 
bring an action for twofold against a thief not taken in the act; for instance, 
for wrongful damage under the fea sigaifia ; for deposit in certain cases ; or, 
again, for corrupting a slave. This action is open to us against the man that 
has encouraged or advised another's slave to run away or become obstinately 
dehant to his master, or to begin to live luauriou:ly, or, in short, in any way 
to become worse. Jn it account is taken al-o of the things the slave carried 
off when he ran away. We may bring such an action, again, for a legacy 
left to venerable places, according to what we have said above. (J. 4, 6 
21-23.) 

An action may be brought for fourfold, as against a thief taken in the act ; 
or again, for what has beer done under the influence of fear (actio guod 
metus causa’, or for the moncy that has been giver fer this end, that he to 
whom it is given should pive er should not give trouble to some one by 
trumping up a charge against him. An actfo condictitia also, by virtue of a 
Statute, arises under a constitution of ours. Ht imposes a fourfold penalty 
on the officials that carry out actions if they, contrary to the rule of our con- 
stitution, have exacted anything from the defendants. (J. 4, 6, 25-) 

But the action against a thief taken in the act, and that for corrupting a 
slave, differ from all the others we have spoken of, at the same time, in this 
point, that these actions are in any case for double the amount. Those, on 
the other hand—the action for wiungfal damage, that is, under the /er Aguélia, 
and sometimes that for a deposit—are doubicd if the claim is denied ; but if 
it is owned, the action piven is for the amount simply. The actions available 
for things left to venerable places are doubled, not only if the claim is denied, 
but if payment of what is left-has been put off until by order of our magis- 
tates the defendant was summoned. If, moreover, the defendant owns the 
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claim, and pays before he is summoned by order of our magistrates, the 
action is given for the amount simply. Again, the action for what has been 
done under the influence of fear differs from all the others we have spoken 
of at the same time in this point, that in its very natuae it tacitly involves 
that if at the judge's order the defendant gives up the actual thing to the 
plaintiff he must be acquitted. In all the other cases this is not so; but in 
any esent each defendant is condemned in fourfeld the amount, as is the 
case also in an action against a thief taken ip théact J. 4, 6, 36-37.) 
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in perynam, 131] seq.; in rem, 131 
seq. 3 injuriarum, 154-6, 149, 154, 166, 
188, 185, 1020, 21, 1073— persons 
under power, 194-6—persons tn man- 
cipio, 228, 230—res communis, 310, 
312— usufructuary, 409 ; institoria, 
618-20, 621, 623, actions oh analogy of, 
621 ; interrogatoria, 1004-3; judicati, 
1031-33, 3073 — recognisances, 985-6 
—confessio, 1003-—coste, 1019 ; lega- 
torum per damnationem relictorum, 
1003 (confessio); legis (see Legis activ); 
legis Aquilie, 332, 395, 409, 514, 524, 
551, 565, m factum, 244-5, utilis, 244, 
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mandati, 489, 490, 556, 557, 565, 576, 
1074; metus, 652; mixta, 1073-4, 340 
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661-6, 735, 1073; noxalis, 184, 166, 
167, 197, 331, 248-9 (pauperies), utilis, 
248; oneris ferendi, 426; Pauliana, 
1042, in factum, 1ydz ; per judicis pos- 
tulationem, 978, 975, 37, 48-49 ; per 
manus injectionem, 1030-31 ; per pig- 
noris capionem, 1044, 970, 974-5 5 pig- 
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1073 5 popularis, 852, 1016 5 positi aut 
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897, 952, 957 5 qnod Jussu, 614, 615-17 ; 
quod metus causa, 107453 recep- 
titia, 566-7 ; redhibitoria, 505; rei per- 
sequend@ causa, 1073-4; rei uxorie, 
307; Rutiliana, 10375; sacramenti, 
364-7, 3723 secunds (in criminal 
trial), 59; sepulcri violati, or de sepul- 
cro violato, 147, 317 5 servi corrupti, 
or de servo corrupto, 183, 234, 409, 
1074; Serviana, 41, 433, 417-8, 997, 
1000; stricti juris, 48 note, 537, 994, 
1009, 1016, 1017; superficisria, 430 ; 
tributoria, 604, 614-15, 620; tutele, 
697, 723-6, 731-—utilis, 724-55 utilis, 
40, 10388, 244; venditi, 505; vi bon- 
orum raptorum, 241-2, 183, 184, 33u, 
409, 1073. 

Actor, 454; tutoris, 733. 

Aotua, 415, 419. 

Addictio—bonurum libertatis causa, 7 42- 
744; in diem, £90, 


Agemptio legatorum, 949. 
Aditio hereditatis, 875-31. 


Heres neces- 
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Aditio hereditatis (continued). 
sarius, 875, suus et necessarius, 876, 
extraneus, 876-7. Jus deliberandi, 877. 
Formal acceptance (cretto), 877-9 ; in- 
formal acceptance—by sui et necessarii 
(immiztio), by extranei (pro herede 
gerendo), 879-81. 

Adjournments—in judicio, 1008; in 
jure, 985. 

Adjudieatio, 988, 989. 

Adjudicatus, 194. 

Admissions, 1003. 

Adoption, 203-21 : of persons alieni juris, 
209; by mere declaration, 210 ; effect 
of, 203 ; forms—later (adoptio), 204, 
oldest (arrogatio), 204-7; informal 
confirmation of), 211; before Jus- 
tinian, 207-8; Justinian’s alterations, 
207-10; by mancipation, 209-10; be- 
fore a magistrate, 210 ; naturam imita- 
tur (copies nature), 211; primary objects 
of, 204; potestas acquired through. 
203; release from, 212-21; cannot be 
repeated, 211 ; restraints on, 211; by 
testament, 211; of women, 206. 

Adopted child: disherison of, 
778-9; succession of child given 
in adoption, to natural father in- 
testate, 651-3; succession of 
hatural father t) intestate child 
given in aduption, 853. 

Adpromissio, 565. 

Adroyatio. Sev Arrogation. 

Adscriptitil, 102-3. 

Adsertor libertatis, 24, 174, 184-5. 

Adsessores, 73, 

Adsiduus, 968-969, 

Adsignatio libertorum, 870-772. 

Adstipulatio, 563-5; of slave, 6053 re- 
lations of adstipulator and stipulator, 
564, O41. 

Adulterium, 687, 1061, 1067, 1069, 1071. 

Adversaria, 466. 

Adverse possession, 262, seq. 

Advocates, 1028-29, 1022. 

cEdiles, 15, 48, 44, 70: cereales, 48; 
eurule, 43; plebcian, 43. Edict as to 
animals, 249; vale, 499-501. 

JEquitas, 11%; naturalis, 43, 60, 216. 

Zs, 229; equestre, hordearium, militare, 
1044, 

#Es et libram, per: conveyance (manci- 
patio), 229, ete.; contract, 459, 528, 
529, 531, 538-9-40, release, 459, 547, 
641; testamentum, 538, 767-9. 

/Estimatio litis, 336. 

A ffines—who are forbidden to intermarry, 
686 ; intestate puccession of, 503-4, 

Affinitas, 686. 

A ffirmatorea, 716. 

Agency— In contract : perfect type, 609 ; 
none in early Roman law of contracts 
—why! 609-10; how far substitute 
provided by old law within the family, 
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Agency (continued). 

610-17, beyond the family (exercitor, 
institor), 617-22 ; extensions on analogy 
of institor, 621; actiones exercitoria 
and institoria fall short of true agency, 
621; did the Romans ever approach 
nearer tu true agency ?— discussion of 
Savigny's views, 622-3. Cases analo- 
gous to, 623-6. 

In conveyance, 322-5; in possession, 
352-7, 378; in property, its fate 
contrasted with that of agency 
in contract, 623; principal's re- 
sponsibility for #rongs done by his 
agent, 154, 

In procedure : three periods, 1095 , 
procuraters and advocatea, uu. 
283 appointment of procuratem 
and coyniters, 1022-3; when must 
give security, 1023-4; under Ex- 
traordinary Procedure, 1024 9. 

Ager— arcifinius, 276, assiznatiua, 276; 
compascuus, 417; Timitatu, 276, 
privatus, publicus, 867 seg > Romain, 
250 (interference with jandmaths) 3 
vectipalia, 426, 

Agere—of jurisconsult, 05. 

Agnati-- defined, 805-6, 634, 8305 for- 
bidden to interma:ry, 684-6; ax tutores, 
711 (impuberapy), 729 (aiuiierim) . as 
curators, 72 seq.; Intestate successiun, 
835-7, S48, 557-00, S61, 803. 

Agni, 905, 

Agnitio, (18; (bonotum possessor) 840-4, 
867, 

Agre ments, 457. 

Ar:vicultor, relief fiom error of law, 669 

A grimensorea, 1010. 

Album —judicam, 46,057 5 Practor'a, 55, 
spoiling entry on iaibi corruptios, 100d, 

Aleator, OUT. 

Alienation of property, vohintary, 
Bey. : of bre quent ccrente | presumption 
of revocation) (545 in fraud of cre 
tora, WO 42; by emphyteuta, dlr; 
of pledye, 437 ; compared with volun: 
tarv promise, SUS-1Us restrictions on, 
318-22, U4d-6 leary; by usuary, 810; 
by usufructuary, 460-2. 

Alieni jyuris, 193-4, 117, 128, 

Aliens. See Peregrin:. 

Aliment, legacy af, Yu, 943. 

Alluvie, 275, 399. 

Altius tollendi jus, 418; altius non tol- 
lendi jus, 4138. 

Alveus derelictus, 275-8. 

Ambiguity in testater's intentions, 957- 
64: arising from lanzguave of gram- 
matical construction, 96%-60; fromm 
testator’s saying teo mich, 960-6) ; 
from irreconcilable dispositions, 961-4. 

Ambitus, laws recariigz, 57 note 2. 

Ampliatio—in criminal procécdings, 99 ; 

% litis, 1007. 
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Anastaaian rescript, 218. 

Ancestral worship, 745-6, 

Ancilla, 168 

Aneclogiatus, 704. 

Animale— undisclosed? faults (on sale) of, 
498-500; injury tn, 242-7, 380-31; 
legacy of, 905; mischief done by, 
248-9, 331 poceupatio of, 266, 345-6; 
an res maggipi, or nec mancipi, 260-61 ; 
thefteof (abigei), 1070; usufruct of, 
401; usue of, 410; young of, 300, 338. 

Animua—-domini (in povseasdon), 376-88 5 
fraudandi, 179; revertend| (uf ani- 
mala), $46; tenendi, 378, 341, 348-9, 

Anniculs probatio, 198, 673. 

Annona, 1067, 

Annuity, 753, 912-18, 

Anquisitio, 56, 

AGtichrenin, 4:59, 

Anutiqui, the, 0" 04, 

Apochw, 425, 030, 

Ajostoly, 1TO4as, 

Apy aritaren, 104% 

Appeal, LOLs: history @f, 17, 22, 23, 
26, 7172. Under Kingare, 1046-8; 
Who may appeal, 1@17 conte of, 1048, 
LOT (weenrite fords frivolonm, 1047; 
lies from what judges, 10 td, from what 
judements, 1OGG 7 5 yudye'w letter of, 
1OES, notice of, 1007, written petition 
Of, LOST 5 proceedings on (to hearing), 
LOS7 Ns vexgtious, 1047, Under Re- 
public, 1044-5 (substitutes for regular 
appeal). 

Ay pearance- avoidance of, 20 70, O72 5 
batt for, G08 05 prevention of, YOO FU, 

Appeliatio, da, 

Appointinent, power of, wf, Onl, 

Apportiontienut, ova, 16,007, 

Aqua astlya, 4215 pecorian ad aquam 
appulann, 416, 425 (interdiets) ; cot. 
tidisua, 424, aque dactus, 415, 419, 
424 (interdict) 5 wquareducenday jua, 
416; water rate (pro aqua forma), 10 
(fe, sev 5 mequae bstintun, 425, 425 (ine 
rusia s pluvin, 256. 

Aquact igni interdictia, 278, TR7, 106), 
e645 when daenolved marriage, 604; 
effet on testawne nti factioa 795, 

Aquitl ana atipulatio, 629-40, 642, 

Arbiter, 18, 22, 25, 44, 45-49; procedure 
before, 1007, 

Arbitraria formula, 998.9, 

Arlitrauion, reference ty — compuleory 
73, Sommntary, 907, 

Arbitrators, the, 44 54. 

Arbitrata (ur arbitrio) siri bondi, 402, 406, 
504. 

Arbitriom, 4% note. 

Arbores furtim ca+m, 251-2, 932, 614. 

Arcariwn nomen, 467. 

Archiatri, 60] (protuise of renf€ncration), 

Arca, 444 (hy pethec). ® 

Arenz fodicudu: jus, 417. 
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Argentarii—anactio receptitia, 567 ; codex, 
468 » special mortzage, 445; partner- 
ship, 517 ; set-off, 994-5 ; joint stipula- 
tion, 560; surety, 569. 

Aristotle, on slavery, 161-2. 

Armamenta, 336 (of ship). 

Arrest, 1030-31, 1034; of bankrupt’s 
property, 1037. . 

Arrhe, 5043 sponsalitice, 006. 

Arrogation, 204-7, 209; 7, 10,126; in- 
quiries preliminary to—in case of boys 
under puberty, 207, of women, 206 ; 
by legislative act (ancient form), 205 ; 
by imperial rescript, 206; restraints 
on, 206, 211; form of umiversal suc- 
cension, 740-2, 754 ; of pupillus (ends 
tutela), 725. 

Arrogated child—disherisan of, Q8 
77%. 

Arson, 57. 

As, 229. 

Axsassins, 1061, 1062, 1066, 1063, 1069, 
17. e 

Assault, 1069 (punishment). 

Assessors, 733. e 

Atrox injuria, 155, 1069. 

Aucteratus, 104. 

Auvetores juris, 55, 76, 

Auetoritas —patruin, 125 populi (in arro- 
gatien), 205-6; of tntor jmpuberum, 
699-702 ; of tutor mulicrum, 728. 

Audientia cpiseopalis, 74. 

Auditeres, 7%. 

Auditoria, $2. 

Auditorium sacrum, 67, 71. 

Augurs, 10, 

Augustus —ianges in the Jaw tnder, 
G667 5 vives jas publice respondendi, 
63, 76 3 supremacy of, 65-64. 

Auspicia, ¢, 5, 20. 

Authenticu, '2. 

Aversienem, per, 672. 

Aves, 905 (legacy of). 

Azo, 100, 104. 


Ban, 968 (vindex), 949 (cautio judicio 
sistd), 972 (sadimonia), 1u30 (manus 
injectio). 

Rallot, in criminal trials, 59. 

Banker. See Argentarii. 

Bankruptey, 1036-42, 126, 138 note ; 
inveluntary, 1036-9; on application 
of bankrnpt, 1030-4; fraud of bank- 
rupt, 1040-42. 

Rarter, 491, 541-2 

Basilica, 95-96, 97; abridgments of, 96 ; 
acholia on, 95-96 ; Basilicarum Synop- 
sia, 95, 97 ; Minor, 96. 

Bastards, 683. 

Beneficium — abst}nendi, 876, 877, 879-81; 
cedendatuin actionum, 454, 573; divi- 

. sionis, 554, 578 ; legis Cornelim, 572 ; 
ordinis seu excussionis, 447, 554, 568 ; 
principale, 674; quinquennalium, 1040. 
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Bequest. See Legacy. 

Betrothal, 695-6, 525, 535. 

Bishops, 74, 221, 293, 717, 1056. 

Biackstone’s classification, 135-7. 

Blind, cure of, 732; wills of, 772. 

Bluhme’s discovery, 91. 

Body, harm to the, 146-7. 

Bologna school, the, 99-101. 

Bona-—in Bonorum possessio (q. v.), 841, 
7453 materna, 293-4, 444, 853; va- 
cantia, 865-6; vi rapta, 166 (see also 
Actio vi honoruin raptorum). In 
bonis, 843, 1638 

Bonorum—adiictio libertatis causa, 

742-43 cession, 1039-40; collatio, 
819-50, 858, 783 ; distractio, 1038. 
9; emptor, 994-5, 1038, 1042 ; pos- 
ses-10 (kee Bonorum possersio); pos- 
Bussur, 1038, 1039 (see also Bonorum 
posseasio); sectio, 1036; separatio, 
748-9; venditio, 1037, 126, 

Bona fide contract, 537; buna pide pos- 
sesgor, 237, 247-8, 268-9, 277, 279, 
336, 541-2, 398, acquisition by, 885-6 ; 
slave po-sessed fiona jide, 323, 354; 
in usucapio, 268-70. 

Lone fidei actions, 48 note, 

904, 1009, 1014-17. 
Bonds, 429. 
jonitarian ownership, 263-5, 371  seq., 
612. 

Ronorums possession, &40-63, 40, 127; 
Bsnitio, S43-4, 873; definition, 840 ; 
special senae of bona and of possessio 
in this connection, 841; interdict quo- 
rum bonorum, $42-5 3 origin of, 846-8 ; 
cum re, aine re, S45-6; remedies, 
836-73; tempus utile, continuum, 884. 
See Inheritance. 

Succession to Freeborn.- Defects in 
law of AVL. Tables—DPretorian modifi’ 
cations, 545 eeq.; agnates, 657-60; 
collateral cognates, 860-62; fathers 
and children, 849-53: grandfathers 
and grandchildren, 854-53 husband 
and wife, 863; mothers and children, 
855-7 ; unde cognati, 848 seq., 861 seq; 
unde legitimi, S48 sey., S60 seq., 869; 
unde liberi, 848 seq., S60 seq. ; unde 
Vir et uxor, 863, 845, a0). Justinian's 
reform, 663-5. Contra tabulas, 860; 
secundum tabulaa, S60. 

Succession to Freelmen, 866-74. To 
freedmen (Roman citizens), §66-71 ; 
tum quem ex familia, 861, 869, 870; 
unde cognati manumissoria, §61, 863 ; 
onde decem persunm, 651, 860-61; 
unde beri pstronis patronsque et 


537, 


parentes caurum, 861, 869, 870; to 
Latini Juniani, §71-4; to dedititii, 
874. 

Borborite, 1056. 


Butrower. See Loan. 
Boundaries, 20 (XIL Taldes). 
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Brachylogns, 100. 

—obligations of, to Roman Law 
(chiefly through Aro), 109-116; sum- 
mary of chief points of Roman Law 
in, 113-16, 

Breach of promise of marriaze, 525. 

Breviarium Alarici(anum), 39. 

Breviculus, 1009. 

Brevi manu delivery, 342 

Bribery, 47, 1063. 

Burden of proof, 1057-8 ; causa Iheralis, 
185; actio confessoria de usufructu, 
409; condictio indebiti, 60); utilis 
actio tutelir directa, 725. 

Burdens -- on things bequeathed, 90] ; en 
land, 402-3, 428, QO, 

Burial-ground, 316-17, 

Burning alive, 1064, 1067, 1068. 

Burying alive, 1064. 

» Byzantine Law, 03, 97. 


Capeca, 758, 866, O15, 

Calcis coquendwe jus, 417. 

Calendar, the, 10, 24, 52. 

Calumnia, 1020-21, 827, 986, 999, 1n79, 
1066, 1074. 

Canon, 426, 428, 

Capita, diviston of intestate inheritance 
in, S35, SH7, Std, SGD, 

Capital cases, 21, 25, ete. (see Capit); 
crime, 6713 punishments, Dood &, 

Capitis deminutio, 214-20; meaning of, 
219-20; maxima, 215, media or nanor, 
218, minima, 219. Effect in point obli- 
gation, 620; on partnership, S24) an 
conditional stipulation, S52 5 on eosna- 
tion and agnation, G85, A286, S42, 847-8, 

- on tutela, 728 > cn urrogatiw and 

tre in manum, ¢4) 2, on festa 
tion, S02, 8e% > on membership of gens, 

@ $35; in intestate succesmiun to fred 
nen, *6GS, 

Capito, 77. 

Captatoria inetitutin, 947. 

Captive, 215 175 returned, C15 17. (in 
war) made #lave, lOu-0], 1005 tata- 
menti factio, 765. 

Caput, 21%, 23, 26, 30, 1A note, 160, 215, 
1045, 1005, Slaves have no, 160, 214. 

Carbonianum edictuin, &80. 

Carmen, 14%. 

Caasians, the, 77. 

Castellum, 425. 

Castration, 1069. 

Catonia revula, 048. 

Cattle-stealiny, 1070. 

Causa —cause, case, gronunis: cognita - 
adrogutionis, 207 ; under Edjctinn Car- 
bouianum, 8&6; on application for 
bonorum: posresaio, &86 ; injuria to son, 
196 note ; as to superficies, 430. 

Cause, consirleration, ground, motive: 
cessante causa nem ces-avit jex® 

e 875; causa data causa non 


Canea (continued). 
656; falsa-in legacy, 92§, in 
usucapio, 270; justa 


180-81, possessionis, 290, 272 ; tre- 
ditionia, 282, 287: injusta, S98; 
Jucrativa, 270, 914, 844 5 of loyacy, 
pictatin, GIS: turpia, E08. Valo. 
abl® = consideration, 497 


Cause, sait: cansm oonjectia, 1007 ; 


ing te, Sata, Vol-2 (casual 
Cantio- of asrregater, L075 ia ben- 
orunm addictio hbertatia causa, 74g, 
damni anfecti, 404, 44; do dolo, 465 ; 


dicio #isti, $60) juratoma, Loves in 
Joan, 400 71) Mue ana, fat): de pore: 
qnenude verve, 462 > ge evnlenee of 
ktipulation. O38: an rmtrtag, NU 
Ht tusum, PP die See Satevelictia. 
Casere of jurisconsult, 25. 
a the, Pus, vO, 7) 


CVs Of, puiiaberdd With slavery, 
Tranuuiieciet bw earolmsent af 
xoname oom, PDF'S, be 
Mans ister, Tesh 
Contenmana (ilerts, §69, 
Centumvinn @f 5), "0, 259 S84, 
976, 7H, YSZ Lees, 
Cessio henortna, POs 105 im jure (next 
article) > nega vel actiontin, 626-8, 


tw, 


an gure, *, fa, Val, OA, 246, 
oT Rae CPt neyiiine by, 


qiid a, 4505; 
mode ney 
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en, 41% dua, 
rvitudes, (225 tutela of women 
traneforrecd by, 740, erentes usufruct, 
404, tertuinates uaufinet, 407, 
Character, estidene of Mau, 

Chastity attompts on, 140 005 offences 
avainet, Pegs of vestal carvings, 1064, 
Child -reht« and duties of, 194 7 (under 

1, O70-% (not unter pote wtaay ; 

of, 100, 2240, patuuny off a 

2 7a a prostitntson of, 

maths wacr ifice of, P60: rale af, Jif. : 

nuccession to, 855, willof father, 774, 

Chirographa, 408%, 470; foryery of, 

3071: Jeyacy of, G15. 

Christianity, influence of, 68, 69; 


Church — action by (prescyjption of), 648- 
9; adinmeion into, frees slavey, 183; 
as heir, 800; endeavour of, to sup- 
yrena interewt, 652; leyacies, trusta, 
fits to, 659; legislation in favour of, 
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Charch (continued). 

659, 689-90, 1674 (ter) ; manumission 
in, 177 ; property (sule of), 316. 

Circumstantial gvidence, 1050-57. 

Citatio in criminal proceedings, §8. 

Citations, law of, 69, 79. 

Civitas, 30, 186; forfeiture of, 1065; 
grant of privileges ef freeborn, 6/1; 
conversion of Latinitas into, 673-4 ; 
loss of, effect on testamentifactio, 795 ; 
sine suffragio, 31. 

Civitatum defensores, 74. 

Clain, 252-3. 

Claus (gentes), the, 6. 

Classification of Roman Taw, 122-142; 
of ancient codes generally, 122 ; of the 
Perpetual Edict, 123 ; of the Roman 
Codes, 123; of the Digest, 123, 139 ; 
Pothier'’s re-arrangement, 123 ; @f the 
Institutes (GGaius and Justinian), 124- 
132 ; classification of the present work, 
132-142; importance of a sound and 
uniform system of exposition, 139-140 ; 
order off exposition (wjth illustrative 
exainple), 140. 

Clausula—codiMilaris, 829-30, 765 ; pro- 
rogationis, 930; stipulationis judica- 
tum solvi clausula tres, 1062. 

Clergy —property of, 203 ; excuved from 
being tutores, 720 ; attempts to obtain 
jurisdiction over publication of wills, 

73, 

Clients and patron, 4. 

Clonew mittendi jus, 419; interdicts de 
cloacix, 425. 

Cloncarium, 901, 

Codes ~ aycicnt, 122 ; of Byzantine em- 
perors, 4-96 5 Gregorian, $5 - $6; 
Roman, promulgated by German kinzs, 
88-89-— Lex Romana Burgundionun, 
89, Visizethorum (ur Breviariuin Ala- 
rici), §9, dictum) Theodorici, &Y ; 
Hermogenian, &5-86, 123; Indian 
(definition of contract), 4575; Indian 
Penal, 1053; Justinian’s —New (repe- 
tite oo prelectionis), %2,  123, Old 
(Vetus), 90; Theodosian, 86-87, 123 
— projectcd new, $7, 


Codex — accepti et expensi, 466 - 9. 
Code (see Codes), 

Codicillaria clausula, 829-50, 765. 

Codieilli, §25-30: form of, 826; intro- 


» duction of, 765, S09-17 > manumission 
by, 175-7 ; offences as to, 1072 5 trusts 
left by, $95; comparison with will 
(testamentum), §25-5 ; confirmation by 
will, 828 ; wills construed as, 829-30 ; 
as dependent on wills, §28. 

Coelebs, 708, $24. See Lex Papia. 

Coemptio, 224-5, 222, 228, 226, 19; 
fiduciaria, 741, 795; compared with 
mandpatio, 229; matrimonii causa, 
731; as mode of universal succession, 
740 42, 
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Coemptionator, 228, 229, 781, 741. 

Cognati — defined, 830; forbidden to 
intermarry, 683-4; as tutores, 711; 
collateral (intestate succession), 860-65. 

Cognatio legitima, §36. 

Cognitio (Preetoris), 988 ; extraordinaria, 
42, 1013. 

Cognitor, appointment of (compared with 
procurator), 4022-3; exceptio as to, 
991 ; security, 1028-4, 

Co-heirs, 553. 

Coinage, offences as to, 1067, 188 (coiners 
of bad money). 

Coke, Lord, his use of Bracton, 111; on 
insults to the dead, 147. 

Collateral relations—defined, 830; for- 
bidden to intermarry, 683-6 ; intestate 
succession of collateral eognates, 860-65. 

Collatio—bonorum, 849-50, 858, 783; 
Mosaicarum et Romanarum Legum, 88. 

Co-legatees, 915. ° 

Collegium, 314. 

Coloniw — civirm Romanorum, 
Latine, 32, 218; maritime, 32. 

Colonus—tenant-farmer, 398, 447, 507 
seq. ; adscriptitii or censiti, 162-8 ; 
inquilini, liberi, tributarii, 162-3, 

Comitia — Calata, wills innle in, 766; 
Centuriata, 7, 8-11, 34, 60, 66, 1065 ; 
Curiata, 7, 66; Tributa, 14, 25-27, 
56, 60, 66, 1065. 

Comitium, 41. 

Commercium, 5, 50, 198, 599. 
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Commodatum, 475-9, 527 seq. ; damnum 
injuria under contract of, 248; theft 
under contract of, 238 ; eumpared with 
usum, 475-6. 

Coinpensatio, 993-5, 1017-18. 

Compensation—in accesso, 277-81; for 
uneahausted improvements, 301 (dps), 
337, 440 (pignus) ; id simple injury, 
154; in ayyravated (atrox) injury, 155. 
See Responsibility. 

Comperendinatio, in criminal proceedings, 
bu. 

Comperendinus dies, 1007, 

Compromise (transactio), 549. 

Conceptio (formularuus), YS6 seq. 

Conciliabula, 32. 

Concilium plebis, 26, note 1; concilia 
seme-xtria, 71. 

Concubinatus, 678, 694; gifts to concu- 
bines, 321-2; concubines as heirs, 
802; legitimation of children of (by 
subsequent marriage), 201-2, 

Condemnatio, of formula, 958, 989, 996 
(variance). . 

Condictio—origin and definition, 37 seq., 
132, 403-4, 975, 979, 980, 981, 982; 
cerli—on adstipulatio, [64 ; om expen- 
silatio, 469, 4/1; on mutaum, 472, 


. 474; onsale, 505; on stipulation, 464, 


526, 537; incerti—in delicts, 1073; 
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Condictio 
on stipulation, 464; in tutela, 724: 
fartiva, 237, 325, 329, B52) indeed 
658-61, 588 ; ex lege, 973. 

Conditio. In contract : may be attached 
to all contracts (except expenailatio), 
589 ; conditional obligations, how 
valued (lex Falcidia\, 752-3; defini- 
tion, 586 ; dies cedit, venit, 587 ; differs 
from incertus dies, 587 ; chief practical 
effect, 587; fulfilment, 589; illegal, 
impossible, 591-2 ; novation, 630 ; pra- 
postera, 592; resolutive, suspensive, 
§89-91. 

In inheritance, 788. 

In legacy : casualis, 938 ; definition, 
932; distinguished from divs, 
932-33 from modus, O84: extrin- 
secus, 934-5; non faciendi, 83S! ; 
failure, fulfilment, 925 9; illegal, 
impossible, (41; jusjurandi, 947 ; 
manumission, 176 5 i restraint of 
marriage, 917-S; mixta, 238; 
against morality, 044%; Muciana 
cautio, (30. potestiva, G57 ; 
restrictions on, 937-41; «i volet, 
940. 

In usufruct, 406. 

Condominium, 437-40, 519, 553, 612-33. 
See Joint-ownership. 

Conductio, See Hire. 

Confarreatio, 225, 22%, 226, 5, 19. 

Confeasio in jure, 1003. 

Confiscation of goods, 10645, 1068, 1069, 

Confusio— Merger: enda enphyteuris, 
428; mortyaye, 447: pracdial servi- 
tudes, ge in dissell tion of olliva- 
tions, 649, 748, 755; 1m joint obliga. 
tion, 559. 

Mixture of materials, chi: fly liquids, 

®@ 6 281. 

Conjectio cana, 1107. 

Conjunctiin (bequests), 914%. 


Consent — in betrothal, 695.6, in) cen- 
tract, 580; of curator, 735; in warriaye, 
680-81 ; of tutor, 702, 717. 

Consertio manuuis. See Manuym con- 
sertio. 

Consideration — egnl, £98; immoral, 
468; valnable — contracts fur, 455, 
490-524, 534-1, want of, 597. 

Consilinm— Advice (distinguuhed from 
mandatur), 453. 

Board, Council : Connejl of the King, 
8; jury in criminal trials, 44; 
of manutmisaluon, 146; 
neeesaarfiorum, 6, 224, 735 ; of 
fectus url.j, 72 ;%of Pruses, 

44; of Questor, 56. 

Consobrini, 831, 836. 
Consolidatio — terminated emphyteusis, 
428 ; usufruct, 4''7. e ‘ 

servile, 
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Conspiracy, 1066. 
Constitution, the Servian, 
Constitutiones, of the 
120 ; generales, 120 ; : 
Conatitutum—Pactuin de*eonatituto, §66- 
76, 549 ; possensorium, $52. 


Construction of terns in wills and 
legacios, 953-64 
Consuetude — diptina, dinturna,  inve- 


terata, 149; revertendi (of animala), 
346. 

Conaula, the, 11, 27, 70. 

Consultatio Veterls Cujusdam Jurecon.- 
sulti, 88, 8G. 

Contempt of court, 337, 1068. 

Contestatio litis, 560, 362, 641, 633, 650, 
OX4.5, VQ, Toes, Teoe, Lond, 1014-76, 
1OZ8. See Litix Contestatio, 

Contiguatio: dominit {intestate  sucoes- 
nion of aui heredes), 576 ; temporia (in 
usucapio), 206-7. 

Contract, 451 seq. Aceouory, 863.79 ; 
agency in, GOV 23> casce analogous toe 
agency, 62365 0 arrang@nent by 
Gaines, 126-7, by Juatiotin, 48, In 
present woth, 408, Set 40 > bilateral, 
A656: tu Bracton, 1155 causa (nee 


CAU-A, 
conditio, 80 925 confiusie, 649; 
gets, 458, G42 (dimsalution): 
GS0-84 > consideration. legal anjuate, 
turpix cauan), 50%, contracts for vala- 
able, 458, 400 424, S56 8, exteudon af 
contracts for valuable (pacts), 445-00, 
want of valuable (sim: catsn), 407-8 ; 
Gamagen, measure of, 650 525 defini. 
tion, 456 7, 401, compat on with 
, £46: dinsolution of, 626-60 ; 
able, 455, 471 0, 527 Udy extension of 
equitable, $40 45, 5.2 3, orror (mon: 
tial, non ensential), SSO 84; evectuted, 
executors, bons fides, 637 ; 
force (see vis, below); formal, 458, 
45073, 025-75 fraudulent (see dolua, 
shove), af freemen in mancipio, 602-4; 
of furiesd, 606 > penus and apecies in, 
£80 heir, descent of obligations tothe, 
650 > history an! Clasmiheation, 524 €0 | 
egal promines, GOT | itapemaible 
rumisen, 594-600 ; of jinpuderes, 607 ; 
innominate real, £40 45, 052-3; In- 
terest, 652-3; intiwnidation  metua), 
Gis. invali j LOS. 
609 5 joi 


r ge 
Had t 7 


litis contestatin, 650 ; of persme under 
manus, 674-6; metus, 595-5; of 
minors, 658 ; meiality, 591-92; mora, 
653-4; novation, 626-49; place, 584-5; 
of persins unuer potestas, (8-6; pre- 
scription, 645 9 ; promises, Hezal and 
coe es | quality, °° 


1086 


Contract (continued). 
quasi-contract, 655 seq.; re, 458, 471, 
641, (dissolution), — innominate real, 
540-45, 532-3; releases—formal, 638- 
642, non formal, 642-5 ; remedies, 659- 
54; rights and duties, interpretation of, 
579-80; rules applicable to contracts 
geverally, 579 scq.; of slaves, 602-4 ; 
solutio, 632-8; of sp@dthrifts, 609 ; 
time, £85-6; unilateraR 535-6; usw 
fruct, to establish (in Provinces), 405 ; 
verbis, 458, 466, 639 41 (release) ; vis, 
593-5, 1071; who cannot contract, 
602-9; of women in tutela, 606, See 
also under the separate contracts, 

Contrectatio, 253-4; fraudulosa, 235, 

Contributory negligence, 246-7, 146,154. 
See Responsibility. 

Contubernium, 675, 666. 

Contumacia, 337, 1008, bd 

Contutores, 554, 706-8. 

Conubium, 5, 22, 25, 30, 187, 197-9, 682. 

Conventio— agreement, 457 ; in manum, 
120-7, g 

Conventus juridici, 44, 180. 

Conveyance, 258-90, 

Convicium, 147, 164. 

Convicts, 170, 162, 

Copy, When not admissible in evidence, 
1054. 

Corporations —constitution, and property 
of (res universitati-), 314-15 ; as heirs, 
799, 866 ; incertwe persone, 799. 

Corporea) things, 287, 

Corpus—-Authenticarum, 92; damage 
done corpore corpori, and nec corpore 
nec corpori, 243-4 ; of dos, 297-400 ; 
opposci te fructus (q v.) ; Juris Civilis, 
24,98: Theodosianum, 89. 

Correality, 651-62 ; contribution, 555-7 ; 
creation, 57-9; definition, 555; dis- 
solution, 559-61 ; rights and duties of 
correi, 655-7; correality and solidarity, 
661-2. Correi-— promittendi or de- 

‘ bendi, 554 ; stipulandi or credendi, 554. 

Correctarcs, 67. 

Costs, 1019-21 ; of appeal, 1048 ; secu- 
rity for, 1047, 

Co-suretice, 577-9, 

Co-tutom, 454, 706-8, 

Coulanges, M. cle, on the gens, 839, 

Courts — civil, 51, 52: criminal, 55-60, 

Creditor—detined, 179, 454; right to 
action for damnum injuria, 248, for 
theft, 237 ; of deceased person—duties 
of heir to—befere Justinian, 747-9, 
after inventory made, 755-6, order of 

riority, 655-6, dutics of joint-heira to, 
69-60, duties of Adcicommissarins to, 
817-22; fraud of, acquittances and 
alienations in, 1040-42, manumissions 
in, 178-9; joing, 55) 
910; subsidiary, 563 
of new, 626-8 ; theft from, 2 
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Creditum, 472. 

Crete eximnende jus, 417. 

Cretio, 877-9, 788-9, 798-9; abolition of, 
879; continua, 878; definition, 877; 
perfect and imperfect, 878-9 ; vulgaris, 
877. 

Crime, contrasted with Sin and Civil 
Wrong, 1063. 

Crimen—adulterii, 687, 690-98, 1071-2 ; 
expilate hereditatiz, 1072; laesx majes- 
tatis, 1065; de pecuniis residuis, 57 ; 
scpulcri violati, 1071 ; suspecti tutoris, 
713, 721-2, 726-7. 

Crimina extraordinaria, 74-75. 

Criminal—courts (of Republic), 55-60 ; 
law, 1061 seq., (under Empire) 74-75, 
1061. 

Criminals—maay be divorced, 691-3 ; for- 
bidden te marry, 687, 683. 

Crucifixion of slavea, 1064, 1067, 1068. 

Culpa—in commodatum, 477 ;. in deposit, 
480; in hire, 508-13; of (person 
eharged with) legacy, 913; in man- 
date, 487; in negotiorum gestio, 663 ; 
of heir, as to trusts, 816; ef tutor, 
704, 207, 722, 724; in sale, 494-5, 502. 

Cuin liber erit, 717. 

Cum re (bonorum possesato), 845-6. 

Cara, curatio, 732-5, 126, 128, 130; de- 
finition and chief cases of, 732 ; opposed 
to tutela, WS, 

Curatores — annone, 43; bonorum dis- 
trahendorum, 1048-9; lndorum solem- 
nium, 43; of minors, and others— 
appointment, 733, dativi, 734, duties, 
+33, legitimi, 734, responsibility of 
heirs of, 735, security given by, 734 
urbis, 43. 

Curia—oblatio curiz, 202 ; privileges and 
burdens ef the, 202; removal 
1065. 

Curiw, the, 7. 

Curiata—comitia, 7, 66; lex de 
8, 76, 211, Vespasiani, §2. 

Custodes (watchers), 222. 

Custodia, 342 ; nuda, 465. 

Custom—asz “ customary law,” 431 note ; 
long-continued mores, mores dinturni, 
60, 419, 747 (jua quod consensu re- 
cceptum est), 7¥1, 100& 


DawaGr— secret, definition of, 252-3. 
also damnum injurin. 

Damages, measure of, 650-52 :—in 
perty (damnum injuria), 330-31; in 
eond:etio indebiti, 661; in injuria, 
154-5; de sepulcro violato, 317; de 
serve ecorrupto, 183-4; in stipulation, 
464; m theft, 327. 

Danas, S&9. 

Damnationem, legacy per, 889-93, 894-7. 

Damnosa hereditas, 748. 

Damnuw irfectum, 39, 495, 975 ; stipu- 
lation, 465, 
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Damnum injuria, 166, 184, 242-8, 252-3, 
330-31 ; elements of, 243; compared 
with damnum, 245, with injucia, 245; 
what damage supports an action, 245 ; 
measure of damages, 339-31; noval 
action for, 184; rermissible, 247; 
what perrons, besides owners, may suc 
for, 247-8. 

Dardanarii, 1067, 

Dare, 453. 

Datio—dotis, B14, 406 5 amnsfrac tua, 44 

Deaf and dumb —cura of, 72 aeq.: could 
not enter inte stipulation, 461; testa 
menti faction 744, TUG, SUS; could neg 
be tutores, 717. 

»dcbter, 424, 453 ; joint-de 


ey of release to, Vlo-ld; 
stitution of mew, GS1-2. 

Debts, 460 71> discharge of, 632 eeq 5 
bereditary, babiats for, in coun tie in 
manum, @41-2, contiected by per on 
adopted, er woman married, 741 2, la 
bility of hear for delta of deceased, 747 ; 
judgment sce Jud iment debt), nova- 


tion, 626-32; am sct-off, LUIS. 
Nomina, 
Decapitation, C10 op, 


ed wife's sister, ON6, 
Decemviri-- judicex, 15, 28, 49 50; Iegi- 
bus serif ndis, 15; htibus j 
49, note 8, 
Decency, offe 
Decimones Quinqua ints, 9), 
Decretum-—of hinperor, 66; of prator, 
41, 208, Tae, 
Decuriones, 202 ; legacy of w Latin 
vindicationcm to a colony, Shu, 
perty of intestate, AGH, _ 


Dedititii, b28, 109, 675-6 5 intestas 


© 6 ceumion to, A745 testamenti factio, 79", 


798 ; trupts, ’U4. 

Dodititii peregrini, 675. 

Deductio-—de peculio, 664; in cane of 
sacramentum, Yi; wet off, 94.5 ; 
ususfructus, 404; uxeris in tos 
mariti, 662. 

Dedneto 

Defence — equitable, 989-93, TOtS-I7; 
improper (penaltics for), 1019-20, 

Defendere, meaning of (in clause of judi- 


Defensor, 1026. 
Defenaores e:vitatain, 74, 714. 
Degradatien (of rank), 1u65, 1067, 1070, 
1071. 

Decrees of propinquity, &30-02, 

_ 198-4, 155, 552. 

tio—criminix, or nominis, £8; bere- 

, 876. 
Delegatio, 6.6, 630, 621-2. 
Delictum, 135, 126-7, 141, 1375 


privatum, 
74-75; of slave, 165. e 


tee 


Traditia. 


9NG (variance), 1057 (prunf of 

of object of legacy, Q24, fala, 923. 
Denunciatio-to free woman cobablting 

with slave, 170: Jit, 972, 


179 S2, S27, weq. 51 
17 $s no act-otf in action an, 1U17; 
theft under contract of, 259, 
relictio, 27 8. 
Desertion to the enowy, Wh, 1066, 


io, bs legacy, 024, 


Devernorium, 444 hyp 

DiMatorhip, the, 2. 

Dictio detin, 468, 504, 

Jen, O87, ete so in diem addictio, 890; 
dies cedit, dica venit in contract, 


cinta, TOU7 | endeterciwd (or intercias), 
b2: faati, uefeti, Qo, 24, 52, 1044: 
juridics, ur jechiciari, {2 


to, putaar et, 

ynitua, Jose oof, involves no capitia 
minutio, 215. 

Hizentia See references under C1 


it, P43, 207A, 

Dirunent impediments to 

Discase, contagious, wills of persons auf- 
fering: frou, 772 3. 

Disherison, 774.9, 755 4; explanation of 
rule, 674-5 5 yreunde for, 784 45 modes 
— nowinatim, 724, inter crteros, 774; 
no dirberinem by codicilli, 427 | 


vanes 


Dispensator, $65, 228. 

Dinacinin, 250 Sb. 

Distractie— bonurum, 1039; 

437. 

Divinatie, in criminal procecs] 

Divorce » Divortium, GRY; form, GOO 
freeskan of, GOL, 67%, 690 “1 ; grounds, 
681-35 by mutual cons nt ons gratia), 

i by one party alone, 090-93, by 

atnilian of wife, 65%: leyislation 

ing, GUL; provision for children, 
693-4- reatrainte on, 697-94. See also 
RKRepudium. 

Documents admisnion and exclusion of, 
in eyilence, 1654 8%; production of, 
1059 ; proof of authonticityof, 1059, 

Dolus, 593-8, 171, 236, 239, 241, 249-509 
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Dolus (continwed). Edict (continued). 
1040-42, 1071. See references under dorici, 89 ; tralatitium, 85; urbanum, 
Contract, Culpa. 35. . 


Dominium, 231 seq., 223, 309. See 
Ownership. : 

Dominus —emphyteuseos, 426-8 ; invitus 
(furtum), 234-5; proprietatis nude, 
384 note, 386, 397; rej geste, 664 
seq. See Ownership. ‘ 

Domus—instructa, 907; cum ,instru- 
mento, 9/7; domus queque mea jbi 
erunt quum moriar, 908. 

Dona devorum, 752. 

Donatio—mortis causa, 915-17, 115, 321, 
751, 898, 916-37 (compared with 
legacy); ante vel propter nuptias, 
308-9, 442, 682, 692-3 (how affected 
by divorce), 782 (legitim) ; inter vivos, 
318. How far adopted in Enzligh 
Jaw, 113, 115. Donationis pactum, 
550. 

Dos (dowry), 295-808, 679 ; adventitia, 
207, 305-6; datio (giving of), 304; 
definition, 205 ; gift of (with marriage 
to a freeman), involving literty, 177 ; 
dictio (promise cf), $04, 466 ; exactin, 
683 ; father having means inust give 
to daughter, 677-§ + husband's rights 
to corpus of, 297-300, to income and 
produce of, 310, expenditure upon pro- 
perty included in, 8012. hushand*s 
power of alienation, 299-300, his dutics 
as to, 302-4; hypothee over, 444; 
legacy of, O1)-12;  legitinm, 782; 
pactum de constituenda dote, 650; 
pretium dotale, 290; priority, 442; 
profectitia, reeeptitin, 297, 805-6; 1¢ 
covery and Sestoration, $O4-&, 691, 574 
(sureties for); remedies, 807-8; re- 
tentio, 307 5; tacit renettlement of, 304; 
Rufus’s work on, 295; promised by 
woman, 673; woman must have tutor 
in settling, 728. In Bractun and 
Fleta, 115. 

Dotale praedinum, 299, 

Ducenarii, 45. 

Dupticatio, 092. 

Dupondii, 8v. 

Duties and Rights: the hasfs of the 
classification in this work, 1225 divi- 
sions of, 133; ucgative, 133, 134; 
positive, 133. 

Duumrviri, 25, 56. 


ca, 69], 
Keloga Legum, 04; ad Prochfron mutata, 
96 


Edict—of eediles, 34-35, 249, 831, 535; 
Carbonianum, 886; of Emperor, 76 ; 
magistratuum, 12, 34, 60, 75, 76, 119, 
120 ; peremptor'um, 1008 ; perpetuum, 
34, 35, 87, 75-6, 83, 123. Fraetor’s, 

~ 34 sey., and passim (see below): pro- 

ciale, 35; in rem, 134 note ; Theo- 


Edict of Pretor, 34 seq.: actio noxalis, 
184 ; actio Publiciana, 263-4; adjoin- 
ing proprietors, 253; sdjournments, 
285-6; agency, 623, 614-15, 617; 
Bonorum porsessio (q.v.); commo- 
datuin, 475-6; convicium, 147; cor- 
rupting slaves, 164 ; damnum injuria, 
243 seq., 330; de glande legenda, 254, 
333 ; de suspensis, 153-4 ; depusit, 479 ; 
equitable contracts, 527 seq. ; filius- 
familias (injuria to), 195-6; formule, 
930 seq.; heir, 875-7, 886; heir and 
legatec, 917, 952; injuria, 146-156, 
164-6 (slaves), 195-6 (children); in- 
terdicts, 997 seq. ; intestate succes- 
sion, 840-63, 866-9 (freedmen); lex 
Aquilia (extension of), 146, 244; libel, 
148; mannmission (private), 172-3; 
negotiorum gestio, 661 ; pacta, 546-9 ; 
pater fiduciarius (fraud by), 213 ; 
pauperies, 248; pecunia constituta, 
566-8; penalty for injuria, 154-5; 
possession (q.v.); prescription, 289 ; 
slander, 148; slaves — corrupting, 
164, injuria to, 164-6, runaway, 163, 
theft by, 210; summonr, 969-71; 
usucapio, long pexsession equivalent, 
289, rescission of, 271 vi bons rapta, 
211, 332 ; wills, 763-9. 

Edictales, 80. 

Editio actionis, 983. 

Education, legal, 55, 79-80. 

hffractures, 1070. 

Effusa, 153-4, 155, 552. 

Ejectment, forcible, from lands, 250, 
1670-71, 

Electio—in fegaev, 928; in alternative 
stipulation, 579-840, 

Emancipatio, 212-14: ancient form (based 
on triple sale), 212-13; under the 
Anasta-ian rescript, 213; Justinian’s 
alterations, 214; voluntary on both 
sides, 212. 

Emancipited brothers or sisters — 
intestate succession, 858, 

Emancipated child—child and parent, 
676-8, 130: disherison of, 778; 
intestate succession of, 8149-54 
(fathers), 855-7 (mothers). 

Embezzlement, of pullic property, 45, 
57, 1071, 1062, 1067. 

Emverar, the, 71, 76; his council, 71. 

Ennnhyteusis, $26-9, 383 ; alienation, 427, 
429 ; creation, 428; definition, origin, 
aud nature, 426; forfeiture, 428 ; 
rizhts of emphyteuta, 427; use and 
enjoyment (utendi fruendi), compared 
with right of fructuartus, 427; is he 
in law owner? 425; compared with 
ownershir, 383 ; remedies, 429; ter- 
mination, 428, 
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Fidefcommissnm (continued). 
lative changes, 817-22; as enlarging 
the po@er of substitution, 822-4 ; power 
of appointment, 823; a trust upon a 
trust, 823; as refhoving testamentary 
incapacity, 824-5; of freedom, 175-7, 
186 (remedies); instruments creating 
(will, letter or spoken words, or nod, 
codicils), 825-50; mora, 894; form, 
894-5; modality, 895 ; reftrictyons as 
to object of bequest, 895, as to persons 
capable of being legatees, 895-6, as to 
causa, 896; release, 896; remedies, 
896. See Codicilli, Legacy. 

Fidejussio, fidejussor-—detinition, 565-6 ; 
distinction from pactum de constituto, 
567-8; extinction, 575; form, 570; 
prescriptio in action against fidejursor, 
993; restrictions, 571 seq. In case pf 
co-sureties, 977-95 in case of tutorcs, 
716. 

Fidepromissio--definition, 565; extine- 
tion, 575; form, 570; restrictions, 
571 seq.  Inecuse of co-sureties, 577. 

Fiducia, fiduciw contractus, 431-7, 528 
seq., 850-81 (cimagcipation). 

Fiduciarius (-arin) coemptio, 731, 795 ; 
pater, 215, 712; tutela, tuter, 712-18 
(impuberum), 730-31 (mulierum). 

Filiafamilas, 194; disherison of, 776-7, 
779; dowry of, S50 (botchpot), See 
Child, Filiuefamiulias. 

Filiusfanuhas, 284, 189-93; agent — in 
contract, 610 seq, in conveyance, 323, 
in possession, 354, 3850-7 > restrictims 
on his power to borrow, 473-4 5 ines- 
pacity to contract, 605-6 > anciently 
suable for Beliets, 197; disherisen of, 
779-7, 779: injuria to, 194-65 labour 
of, 189; loans to, 478-4; peenlium, 
202-5, 605-6 5 peculium castrense, 605- 
G6, 797, SUS: property of, 1845 sxur- 
rendered in tmancipio, 196-7; testamenti 
factio, 704 scq.; could not be tutor, 
“17. See Potestus, 

Finance Ministers, provincial, 73, 

Fines, 1004, Jodo, 1071-2, 

Fire-raising, wilful, 1071. 

Fiscus---caduca, 758 ; claimed inheritance 
in alwence of heirs ab intestato, S06; 
claimed trusts left to aliena, S24; for- 
feiture of inheritance to, 82-3. hypo- 
thee of, 443; preseripuon of actions 
competent te, G44; puority of, i412; 
property of, net susceptible of usu- 
capio, 272; successor of man whose 
memory is condemned, 545, 

Fishing —in harbours, rivers, sea, 310, 

Flamen—Dialia, 220. 23, 225, 227; 
Martialia, 225; Quirinalis, 225, 

Fleta, Roman lawgin, 111. 

Florentina; Pandecta, 101. i 

Flumen, 313; distinguished from rivus 
(stream), 313; perenne, torrens, 313. 
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Fluminis recipiendi vel non reciplendi 
jus, 417. 

Food, raising price of, 1068, 1067. 

Fora, 32. 

Force. See Vis. 

Foreclosure of mortgage, 437-8. 

Forfeiture—of emphyteusis, 428 ; of in- 
heritance to Fiscus, 882-3 ; of freed- 
man’s independence for ingratitude, 
170, of son’s, 212; of patria potestas, 
220 ; of master's property in a slave, 
183. 

Forgery, 57, 1062 ; of chirograph, 1071. 

Foimal contracts, 1458, 459-71, 525-7 
(history). 

Formalisin of Roman law, 23-24, 38, 
325. 

Formule—system of, 980-1911, 38, 68, 
074: transition from Legis actiones to, 
980 83; transition from, to Judicia 
Extraordinaria, 1012-13; in an actio, 
983-97 ; proceedings to obtain, 983; 
parta of, 987-9; technicalities abol- 
ished, 69, 1013. 

Formula arbitraria, 998-9; in fac- 
tum concepta, 41), 986-7, 981; in 
jus cuncepta, 40, 986, 987-9 ; peti- 
teria, 368, 983 > preejudicialis, 987, 

Formulwz juris abolished, 69, 1013. 

Forum, 51. 

Fossa, 313. 

Foster-child, 181. 

Kraud—in alienation, 1040-42; upon 
creditors, in manumission, 178-9; sale 
of freeman, 171) removing landmarks, 
220; theft, 253 seq. See Dolus. 

Fraudationis causa latitare, (70. 

Freedman, 33, 128, 130, 158, 140, 170, 
171; ingratitude of, to patron, how 


punished, 170; falsely representing 
himself as freeborn, 1071. See Liber- 
tini. a 


Freedoin. See Libertas. 

Freeman, 127, 128, 171; as agent, in 
contract, 617-21; illegal detention of, 
186; fraudulent gale of, 171; know- 
ingly treated as slave, 147, 149, 153, 

Fructuaria stipulatio, 1002. 

Fructuarium judicium, 10v2. 

Fractuariuy, oS (see Ususfructus); might 
bring causa liberalis, 154. 

Fructua, 335, 399-40] ; 439, 444 (mort- 
gaze); WO1-3 (levacy); civilea, 335; 
consuinpti, percepti, J36 ; falling on 
avother's land, 254 ; licitutio, 1002-3 ; 
pereeptio, 3US ; separatio, 398. 

Fuya lata, 1065. 

Fuyitivus, 500, 599. 

Fundus—dotalix, 299 ; emphyteuticarins, 
426; inatructus, 947-8; cum instre- 
Menta, 006-7 ; legacy of, 906-7; with 
everything on the premises, 908. 

Furandi affgctus, 236, 

Fufivsi—cura of, 732-5; incapacity in- 
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Homicide, 1069. 

Honorariym, 482, 

Horrearii, 513. 

Horreum, 444 (hypotbec). 

Hotchpot, 783, 850, 858. ; 

House—907-8 (see Domus); forcible 
entry toa man’s, 149 ; legacy of, 905-8 ; 
rights of usufructuary in, #00, of usu- 

, 410. @ 

Housebreakers, 1070. bd 

Household, the, 5. See Familia. 

Humanists, the, 102. 

Hurt, when an injuria, 150-2. 

Husband and wife, 678-96, 130; gifts be- 
tween, 319-20; intestate succession of, 
863. See Marriage. 

Hypothecu. Sve Piynus and Hypotheca. 


490, 518, 1018, 1028. 


Tenwominia, 875. e 

Ignorance of fact and of law, 660. 

Illata, 444. 

Megitimate children, 677. 

Tllustres viri, 156. 

Imaginaria — sofutio, 639, 641 ¢ veuditio, 
492. 

Immixtio, 876-7, 87-81. 

Jmmoral consideration, 463. 

Immoveables, 2419 seq.: conterminous 
(rights of owners of), 253-5; depriva- 
tion of owner of simple possession of, 
249 61; offences against ownership of, 
1070-71 ; rights to, 249 seq., to enjoy- 
ment and use of, 251 seq.; no robbery 
of, 250; no theft of, 249. 

Impediments to marriage, 682-8. 

Impensie — necessuriv and utiles, 278, 301, 
$02, 307, 836-7, 338 (joint-ownerr), 
440 (mortgage); voluptaria  (orna- 
mental), 302, 475 (commodatum), 4$1 
(depositum), 488 (mandutum), 503 
(aale), 904 (legacy). 

Imperium, 7, 8, 14, 41. 

Impetratio actionis, 1013, 

Impossibility — of conditions, in contract, 
691-2, in legacy, 936-8, in bequest of 
liberty, 176, 937 ; of performance (when 
equivalent to actual performance), 
637-8 ; of promises, 598-600. Impos- 
sibilium nulla obligatio est, 599. 

Imprisoument, 1065, 1069; for debt, 
1035-6, 1043. 

Improvementa, compensation for, 277-S1 
(aceussio), 3U1 (dos), 337, 440 (pignus). 

Impuberes, 69¢ sey.; inherent incapacity, 
380; incapacity to contract, t07, to 
marry, 683 ; no testamenti factio, 797-9, 
808. 

In bonis habere, 263-5, 612, 674, 713. 

In diem addictio, 580-91. 

In judicia, proceedings, 23, 117. 

In jure, proceeding., 25, 116, 973-50 (levis 

_actio), 950-97 (formula); cessio (se 
Ceesio in jure); oonfessio, 1003; in 
terrogatio, 1UU3 ; jusjurandum, 1005. 


i 
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In jus vocatio, 967-73. 

Ineedificatio, 276. 

Incapacity, legal, 129, 130. 

Incendium, standing commission on, 57. 

Incerta persona—who is, 799, 922; sub 
certa demonstratione (id est, ex certis 
personis), 922 ; cannot be heir, 798-9; 
unborn child was, 799 ; corporation, or 
municipality was, 799; legacy left to, 
922-3; tradition to,284; trust left to,825. 

Incerti condictio. See Condictio, 

Incertus dies, 587, 933. 

Incest, 1068. 

Incorporeal things, 287, 

Indentures, 469. 

Index, 1054. 

Indian Penal Code, 1053, 

Indictio, 403. 

Indigni, 882-3. 

Inductiones, 805. 

Indutiz quinquennales, 1040. 

Infamia, 431-2 note; of bankrupt, 1088-40, 
1043, 1061; of removed curator, 735 ; 
from depositum, 482; of heirs. 782 ; 
from committing or instigating injuria, 
155; from mandatum, 490; of patron, 
667; of partner, 1021; of removed 
tutor, 727. 

Infantia, 701. 
607, 701. 

Infanticide, 190-91, 

Infortiatum, 101, 

Ingenui, 607, 718, 

Ingratitude, forfciture of independence 
for—by child, 212, by freediman, 170, 
668, 

Inheritance,739-SS7,19 (NIT. Tables); de- 
finition, 739, 744-5; classification, 126-7, 
138, 140; chief form of universal succes- 
sion, 740; influence of Roman on En- 
glish law of, 114 ; compari-on of Hindno 
law of, 745-6 ; in jure cessio of, 81-2 ; 
division of, 761-2; heir—rights and 
duties of, 745-63, joint-heirs, 757-623,; 
legacy of, 914-15 ; offences as to, 1072; 
Lona Jide posressor, 885-6, mala fide 
possessor, 885-6; remedies, 883-7 ; in- 
testate succession, 8.\U-74, preetorian 
innovations, 840-63 ; testamentary suc- 
cession, 764-830; untransferable and 
indivestible, $&1-2; vesting of (aditio 
herciditatis), 875-81. See Heir, Here- 
ditas, 

Injuria, 20, 145-156, 166, 240: compared 
with furtum, 235; Bracton fullows the 
Institutes as to, 116; definition, 145; 
meanings, 150; forma, 146-50; aggra- 
vate! (atrux), 155, 1069 ; circumstances 
rendering indicuon of pain or hurt an, 
150-52; to slaves, 164-6; who could 
not commit, 153; whocould not sue for, 
153; who could not suffer, 153 ; vicarious 
Naponsibihty for, 153-4; remedies, 
154-6, 1073-4 ; criminal prosecution for, 


Infantie proximi, 153, 


INDEX. 


Tojuria 


156, 1069; condemnation earried in- 
famy, 155; heirs of wrongdoer not 
liable, 155-6 ; prescription in action for, 
156; indulgence to officiala of rank 
sued for, 156, 10069, 

Tunkeeper's responsibility (furtum), 241, 

Innominate real contracta, 54! Se}. 

Inofticioasum te-tamentum, 780-52, 785. 

Tuquilinus, 162-3, 444, 507 seq.; castro- 
rum, 720, 

Inquiry. See Inquisitio, Cauaa (coznita). 

Inquisitio, by Praetor ~ before appoint. 
ment of curator, TU4, of tutar, FUY-10, 
706, 

Inacriptio, in criminal proceedings, 59. 

Insinuatio, 175, 3u¥. 

Tnstitor, 618.20, 

Inatitutes--of Gaing, 84-55, 194.92 (clas. 
sification), 130 (lefeets, aa text-book): 
of Justinian, Q1-92, 14-82 (classifies. 
tien), 180 (lefects, as text-book. 

Inatitutio heredum, 780 8; cxptatornsO47, 

Instructus (-a)—domus, 97; fundus, 
907, NOS, 

Tnatrumentum—domestica, 1055; dotalia, 
937; of farm, and house, 8uo 
nuptialia, 834 


Insult—-to the dead, 147; in pictures, 
148 ; in public, 147. See Injuria. 

Intellectus, 701. 

Intentio-- of formula, 958, 
(variance). 

Intention --in delivery (traditio), 2! 
ip injuria, 146, 1438, 140-51 5 am 
session, 341-57 (aee Anunus) ; in theft 
(furtum), 234-5, 

Intercessio —of tribune, 14 note, 27, 565, 
1045; by woman, 575 4, 631. 

InterJjictio aqua et igni, 215, 187, 694, 
795, 1061, 1065. 

Interdictum, 46, 41, 135, 187, G82, 1013, 
nature of, and compsrivon with actions, 
ONS-T0GT ; powsessory, G42-064 5 pro- 
cedure in, 997-1005. 

Interdictum -de aqua cottidiann et 
westiva, 424; de arbonbus culen- 
333, 4098; de clandestina 
$51; de cloaris, 
425; de fonte, 425; de glande 
leyenda, 254, 333, 997; de 
inspiciendo ventre, 222; de it- 
inere actuque privato, 487, 358 
note, 403, 424, 997, utile, 358 
nute: de liberis exhibendis et 
ducendis, 221, 997 note ; de hhero 
bomine exhibendo, 156, 997 note ; 
de migrando, 614; de mortuo 
inferendo, 317 ; de precario, 
412; de rebus sacris, $97 
de ripa munienda, 314; de rivis 
reficiendis, 424 ; dé? superficie, 430, 
997 note: de vi cottidiana, 332 ; 


989, 996 
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Iaterdictaum 
vi ot ei armata, 250, 332, 
? ante; duplex, 3397 $73; for 


% 42); 

atorium, 1043; 

in flumine pabbeo fiat quo allter 

aqua fluat atque uti priore metate 

flux™, 314; ne a in flumine 

" Pipave cjue flat quo — 

w14; no quid in 

publico vel itsnere fiat, $72, utile, 

31U; ne quit in loco sacre 

SIS: pomscenarium, 1038 (a. 4, 


145} alipiscends, 

prohititarianm, 
B50, anuin, 448, 
ee nate : legatorum, 


62; quod ova ant clan, 
332-8, 341, 


B14, ou? boner tai, 
R425; S867, O97 note; for re 
424-5 reatitulerum, 

by Seuaeuatan 
a 
utile 
100-35 for servi: 


tishea, 42: 
$i, S75 unde va, BAO, 
uaF 116. ut in flumine 
pulstier igure licent, 814; atl 
HoT, VIG, 258, 833, 
S62, 865 neq (history), 197 note, 
LOO}: utrubi, 357-0, 365 weg. 
(history), 297 gote, 100), 
Ute poanudetia amd J trude ~ CON Joc: 
tural date of introduction, 374 
note; their purpose, later and 
oliginal, 104.05 posible origin of 
ta posantctia in the nevresaities of 
Wivate holdera of the ager pub- 
tae BGT weq.; views of Niebuhr 
and Saviygny, 367; possible also 
that interdicte weer firat inteoduoed 
te protect the: proprivtary intereste 
af peregrini, J67 9; Girt bypo- 
themin accounts for [te possidetia, 
the other accounts for both Ua 
poustletia and Utruln, 870-1; 
ownership extended to 
through pumecsnion, 371 ; 
wm cass of Inheritance, 371; cor- 
roboration of conclusions reac 
from peculiarities of interdict pro- 
cedure, 372 seq.; profound differ. 
ence between L'ts possidetia and 
Ueirubi on the one hand, and the 
reat of the interdiets on the other 
— an Unde vi, 372, and Quod vi ous 
clam, 57% ; correaponsdence of this 
difference with a difference in Pro- 
‘ cedure, fiche ys the olde an 
of the origin of pussemory 
dicta in the necesalty of establialing 
a wider basis of vwnership, con- 
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Interdictum (continued). eat 
ne with the characteristic 
rulés of the law of Possession ? 
375 seq.; title, no defence, 375; 
Animus domini, 375-88 (see under 
Possession). 

Interest, 652-3, 21; compound (usurce 
usurarum), 6538, 1032 ; usume legitime, 
652, 724; pupillares, 7231; fenus 
semiunciarium, unciarium, 652¢; on 
pecunia trajectitia, 475, 653; on pur- 
chase money unpaid, 503; on trusts, 
894; when stopped by tender of prin- 
cipal, 637. 

Interitus rei. effect of—in emphyteusis, 
428; in legacy, 903, 951; in mort- 
gaye, 447; in discharge of obligation, 
637-8; in servitude— personal, 408, 
predial, 423. e 

Interpretation —of wills and legacies, 
053-64, 

Interrogatio in jure—in criminal pro- 
ceedings, 59; interrogatorics, 1008-5 ; 
actio interrogdloria, 1004-5. 

Intestabilis, 21, 148, 432 note, 803. 

Intestate snevescion, 630-74 : intestatus, 
833; to frechorn persons, &50-66 ; to 
freedmen, 866-74; in) Gains, 126; 
names and degrees of relatiunship, 
880-32. 

Under XIT. Tables, 855-40--of sui 
heredes, 835-5, of amati, 830-7, af 
gentiles, 837-40; Practorian Edict 
(Bonoruin Possessio, q.v.), SI0-6, 
defects of ALT. Publes, 845 5 Jus 
tinian's final reforms, Sug-o, | da- 
chequer gs hen, $60-6 

Intimidation, (93-5. 

Tnundatio, 276. 

Tnvecta, 444. 

Inventory, 751, 754-7. 

Invito domino, 234-5 (furtur). 

Trrelevance. See Relevance. 

Tsaurian Law, the, 94. 

Islands, formed in rivera, 275-6; in sea, 
256. 

Iter, 415, 419, 424. 

Iteratio, 674. 


See Interdictum. 


Jactu, lex Rhodia de, 514-16, 

Jettison, £14-16. 

Jews-——doe and donatio to children, 899 ; 
marriaye, GS7; slaves of, 183; testi- 
mony, 1050. 

Joint-creditors, Joint-debtors, 551 seq. 

Joint-heira, 757-63, 553: bow  consti- 
tuted, 701-3; rights and duties as 
between themselves, 757-9; rights to 
ves hereditarin, 757, jus aceresecndi, 
757-9, custody of title-deeds, 739; 
duties to creditors, 59-60 ; to- 

760 ; rules dotermining their 
Cares, 761-3, 956. 
Joint legacy, 893-4, 
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Joint legal transactions, 550-55. 

Joint obligations, 551 seq. 

Joint ownership, 337-40, 519, 558; how 
created, 339; how dissolved, 339-40 ; 
rights and duties, 338-9; remedy, 
340; slave held in, 612-13. 

Joint tutors, 554, 706-8. 

Judex, 44-47, 18, 22, 23, 52; judicem 
addicere, 47 ; corruption of, 1066 ; 
domesticus, 190; judicem ferre, 47 ; 
judgment of, 1008-11; liability of, 
1006-7 ; pedaneus, 73; procedure be- 
fore, 1008-11— under levis actio, 1007, 
under formula, 1007-10; questionis, 
58; tutelaris, 70. 

Judgment, 1008-11; execution of, 1029-44; 
grounds of nullity, 1011, 1009; for 
property (enforcement of), 1033. 

Judvinent debts — proceedings to enforce, 
1033-44, to terininate, 1029-33, Debtor, 
made slave (XII. Tables), 18, 169. 

Judicata res, 60, 119. 

Judicatum solvi stipulutio, 1026, 983, 
1024, 

Judices — Decemviri, 15, 
pedanei, 73-74. 

Judicial —othicers, 54-51, 70-73 ; proceed- 
Inge (places and times of), 41-53, 

Judicio, in, 22, 23, ete (sce Judicium), 

Judicis postulatio, O78, Y7H, 37, 48-49. 

Judicinm (faculty of judement), 701, 

Judicium (trial, proceedings before a 
juder), 22, 23, 4s note, b2, 074, 1006-11; 
absolutoria, 1000; capitalia, 1061 ; 
Cascelianum, 10 2; communi divi- 
dundo, 337, 350-40, G24 5 contrarium, 
JoL0 21; Dei, 600; extraordinaria, 23, 
GS, 1022-20, 1059 5 familia erciscunds, 
WW, 25-60, To7, Ssu, $91, &92, its 
influerce on English law, 114; frue- 
tuarium, 1002;  imperio continentia, 
42, 1010; legitima, dz, 1010, 1015; 
ordinaria (see Formula), 1009 : publica, 
74-75, 1061 > aecutorium, 3002; spon- 
siunum, 1003. See Actio. In judicin, 
25, 277. 074. 1000-21. Judiciorum 
erdo (see Formula). 

Juliani Novellarum Epitome, 92, 

Jure, proceedings in, 23, 116, 973-80 
(Legis actio), 980-97 (Formula); ce-sio 
(see Cesnio in jure); confessio, 1003 ; 
interrogatio, 1003; Jusjurandum, 1vu5. 

Jureconsulti (see J urisconsults). 

Juri alieno subjectus, 193. 

Jurilici conventus, 44. 

Juris —alieni, sui, 193-4, 117, 128 ; auctor, 
55, 76 > poasessio, 892; precepta, 116 ; 
studiasus, 55, 79; vinculum, 453. 

Jurisconsults, the, 53-55, 60, 76-79. 

Jurisdictio—of praetor, 41; provincial 
judicial district, 44. 

Jurisperiti, Jurisprugentes. See Juris- 
congziits. 

Jurisprudentia, 116 ; media, 859. 


26, 49-50; 
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Jurists—Dotch, 104; French, 102-3; 
German, 1014-6 ; Greek, 93, 96-97. 

Jus—ite meanings, 116-17 ; place in order 
of development of juridical ideas among 
the Romans, 125 ; abstinendi, S76-81 ; 
actionum, 124, 131-2; adcrescensli, 
7357-9, 776-7, compared with substitu. 
tion, 789-90; redificandi, 418 ; rdili- 
cium, 35, 43 ; Elianum, 5¢# ; agnationis, 
685 ; altina non tollendi, altins tNendi, 
418 ; aque educendse, 416 > annulorum 
aureorum, 670: arenw fodiendw, 417 ; 
calcis coqnendiwe, $17 ; civile, 24, 3807, 
117-19 civitatis, 80: cloaca mittenda, 
419: cognationis, 685: commencii, 4, 
30, 198, £90: commune, 771 5 cenntia, 
fh, 22, 25, $0, Use, 17-8, 6825 crete 
eximenda, 4917:  delilerandi, S77; 
dicere, YF 1s edicon di, }20 > Riasianum, 
54; fluniinis reciprenadi, won recipaendi, 
4173 gentium, 35.96, DPT Va, 16d, ITT, 


TS7-S 5 honorasriuin, 24, 58-07, 118, 
V20;  intereessiuas, Th mere, U7; 


itim Tis, 41h ; Iupadis eNimendi, 417 ‘ 
Lat, 3, 83, 298; liuberorum, 741, 
8500: laminum, 4178, naturale, of o, 


TI7-19, IGT, ITD; nasvivandi, 0, 
offerendi, 442: oneris ferendi, 417, 
bh 13 pawcends, 416.0 pure 
deo perss tte te” 
V20 5 possessioniy, 39 
oa, 2bo-17, Tha, FiO, Sus, ae 
passivim, 216: potestatiaisee Pot 
prucliorum orustieoruis, $1407 
urhanorus, 415, 407-10 seq. 5 pte 
torinm, 85, PI@; prvatum, 24, 117; 
cheney, 410. por stesegsda, €a0, pao 


24, 217: Qouvtiom, LES, P76, vee 
On], WLS, ta, STM Ble ore, as 
Ge, F714, S88, Sub: 


ang 


amore, ast ls che 


6G, 120 peseran, 212d Pe. eerie, 
weriptum, LE wore sof TL Vb; 
ictlii recimend:, non reetnmendi LY, 

ri, O00. tied ammittened, dle, 
tripertitum, 117 iPrivate #,.) 


see Jnre, Juri, J 

Jusjurandom in jure, Ptr, Oath. 

Pr =] : 
290, 2s traditionim, 2°2, 257, 

Juste nuptie, 226, 675 96. 

Justinian, 6Y-7u ; his Tnatitutes, 917, 92, 
clamification of, 124, defects of, us 
textbook, 139: his Law —in Gaul, 99, 
in Italy, 9%: his Legislation, W-5, 

Justinianani Novi, Su. s 

Justitia, 116. 

Justus titulus, 270, 283, 


Kripsarpixe, 147, 1083, 
King, the, 8. 


Se 
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Lanro, 77. 
Lacon, 313, 
Land—buniens on, pald by e1 
428, by unufructuary, 402-3; oon- 
trovermes as to (thal af certain), 1913; 
injurious acts done to, 253; interfer- 
ence with owner's ue of, 152; legacy 
of, 205-7 @ rights uf usufructuary in, 
299; tax, 403, 902, 
Lardlerd and tenant, 278, 207 
Landimarke— removing, 249-90, ¢ 
. 408, POT, 
jue, 417. 


Latini Juniant, 228, 175, 378, 198, 672.4, 
6726: ors and name, S715 could 
bet marry Ronan citizens, 688; in- 
testute successson toa, 871-45 . 

pfactio, TNa85 trusty, Sod; could not 


Latitare frsndations cana, 070, 

Juatiom oanayus, nina, Lvs, 

Landesman, b.2% ® 

Law conftitutenal, 117, criminal, 24, 
TET, LOOT Tuts Gea hismationl, ve-u4, 
117; private, DET. pte, 20, 26, 107; 
quest pane of, 1OEY; reel pedenperly v0; 
eacnerd, W224, DET ym 

Jara] 1060, 

classifi 

founded on will of 

testator, S97 


bos. See Veecuatun (rent puage 
Lest MM onader his peut dice), Shy 4h: 
fisrtime, Se 1, SMT: otigeitn af 
matt fh} 3 Te. 
) 


se, wee § 
bbe CoS MEST OOM 


SUP Sees eetiasat 
1 ties, MUS mary 
tor wall de gemccdern 


Catgusgseor 


of 


lecicden, GOR LS , legacy of slaves, 
O85: of thie - up ool 
whip, WG-14, qualtte | 
Oyu’, unufruct, «te , BIZ, 404, 
of righ’ s oe pe ronem, Hh2-14; of 
hereditas, 24175. Co Jeyateen, 916. 
Donatio tucrtis causa, 415-17. 
ation of Jepacien, 953-646; 
owsion clear and efficient, but 
involving Wegality, abeurdity, or 
injustice, 953 6; expression clear, 
* but incomplete, 956-G@; ox 
obecure or aunbiguour, 957-64. © 


of legacies, 917-52. Simple 
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Legacy (continued). 

legacy, 917-29: how made, 917-18; 
o could be charged with pay- 
ment of, 918-20; creating words, 
920-1 ; object of legacy and person 
of legatee must be certain, 921-3 ; 
error, 923-6; demonstratio, deter- 
minatio, 924 ; causa, 925-6 ; modus, 
926, 934; cases where election of 
heir or leyatee is necessary %o vest 
the legacy (legacy —of choice, 
optionis, alternative, in general 
terms), 927-8; when it is uncer- 
tain whether legatee or testator 
died first, 928-9. 

Modality of legacies, 929-41: place 
of performance, 929-30; time of 
performance, 930; postponed and 
conditional, 930-41; dies, 9304, 
legatum =purum, 952, conditio, 
932-41; Muciana cautio, 929; 
power of appointment, 941. 

Restrictions on legacy, 941-9: what 
may not be bequeathed, 941-2 ; 
who may not be legatees, 942-4; 
as to unlawftl objects, purposes, 
or conditions, 944-9; lucrativa 
causa, 944; cap‘ atori ingtitutioues 
or scripture, 947; restraints on 
marriage, 947-8: conditions against 
morality, 942; Regula Cutuniana, 
045-9, 

Remedice, 952. 

Revocation of legacies, 949-52: 
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Legatum (continued). 


optionis, 927; of peculium, 910-11; 

nz nomine, 944 ; per preaceptionem, 
889-94, 897 ; of provisions (penus), 909 ; 
purum, 917, 932; of securities, 913 ; 
of silver vessels (vasa), 910; sinendi 
modo, 889-93, 894, 897 ; of slaves, 905 ; 
epecifie, 898 seq. ; translatum, 950-51 ; 
unconditional (purum), 917, 932; of 
usufruct, 912, 404 ; per vindicationem, 
888-93, 897 ; of wheat, wine, oil, 909 ; 
of women’s toilette (mundus muliebris), 
910; of wood, 910. 


Leges—caducarie, 789; censorie, 1044 ; 


sornelizs, 57; judiciarie, 44; Julia et 
Papia, 66, 67, 68, 81, 432 note, 677, 681, 
688, 691, 731; 757-8, 790 (jus accres- 
eendi) ; 798 (incapacity of heirs) ; 807, 
824-5 (calibes, orbi); 865 (bona 
vacantia) ; 867 (intestate succession of 
frcedmen) ; 898, 898-9 (joint legacy) ; 
Julis, 39, 64, 81, 975, 981; Licinie, 
25, 27, 34, 62; Publiliw, 26, 62; 
revise, 1 ; republican, 61-65 ; tribunicia, 
26; under empire, 81-82; Valerie, 13, 
23, 26, 61; Valerie-Horatie, 16, 25-26, 
61, 


Legis actiones: 23, 36-38, 41-42, 52, 


973-80 ; characteristics, 979-80 ; forins, 
975; Gaius on, 974-5, 848; defects 
and disuse, &48, 975, 979-80, 1022 (no 
agents); allowed no second action on 
same matter, 1014-15, and no exccptio, 
1015. 


ademptio, 049-50, translatio lesa- 
tormm, 950-1, events, 951-2. 
Divestitive fact, 952. 

Legatarius (legatee)—duties of heir to— 
before Justinian, 749-44, after in- 
ventory made, 750-7 ; lex Falcidia, by Emperor, 203, 

750-4; duties of joint-heirs to, Legitimuin judicium, 42, 648, 1010, 
769; duties of fideicommissarius 1015. 
to, 817-22, Indignus, 915; par- Lender. See Loan. 
tiarius, §20, 915. See Legacy. Leonina Societas, 516. 
Legati Casaris, or Augusti, 72. Lex, 60, 75, 119, 120. 
Legatum— classification, 126-7, 138-40; 


Legitima portio, 780-86, 827. 

Legitimatio, 201-3 ; per subsequens mat- 
rimonium, 201-2, 114, 6945; per obla- 
tionem curie, 202; per rescriptum 
principis, 203 ; by testament confirmed 


compare donativ mortis causa, 916-17 ; 
ademptum, 049-50; of aliment, 909; 
alternative, #28; of animals, 905; of 
annuity, 912-13; of books, 909; of 
chirographa, 913; of clothes (vestis) 
910; conditional, 930-41 ; conjunctive, 
disjunctive, 915; of sum due to a 
creditor, 914; of release of a debt to a 
debtor, 913-14; per damnationem, 
889-98, 894-97, 1019 (costs), 1073 ; of 
dowry, 911-12; ereptitium, 915; of 
firewood (lignum), 910; of furniture 
(supellex), 908-9 ; left in general terms, 
928 ; of gould and silver, 910; of in- 
heritanoe, 914-15, of jewellery (orna- 
menta}, 920; sub jurisjurandi ‘condi- 
<tione, 947 ; of lands or houses, 905-8 ; 
of building material (materia), 910; 


Lex—Acilia (repetunda), 45, 46, 57, 
68, 59, 63; Acilia Calpurnia, 57 
(note 2), 64; #butia, 39, 49, 62, 
975,981; Alia Sentia, 66, 81,178, 
187, 198, 189, 200, 230, 667, 669, 
672-3, 675, 699, 824, 834, 874; 
fEuilia, 23,61; Anastasiana, 213, 
858 ; Avnalis, or Villia, 62; 
Antonia, 51 (note 2), 64; Ap- 
puleia (agraria), 63; Appuleia 
(majestas), 57 (note 3), 63; Apuleia 
(sureties), 61, 577-9; Aquilia, 20, 
62, 146, 150, 152, 242-5, 247, 330- 
331, 335, 339, 342, 373, 564, 641, 
1003, 1010, 1073-74—actio in 
factum, 244, utilis, 244, 247; 
Asinia Antigtia, 81; Aternia Tar- 

+ peia, 61; Atilia, 62, 81, 714, 730; 
Atinia (res furtive), 62, 272-3; | 
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Atinia (tribunes), 63 ; Aurelia, 4 
46, 59, 64. a 

Bebia, 62. 

Cecilia, 64; Crlia, 63: Calpurnia 
(condictio), 87, 62, 464, 979-S0; 
(repetundw), 57, 58, 63 ; Canuleia, 
5, 25, 61; Cassia (agraria), 61; 
Cassia (ballot), 59, 63; Cassia 
(senatorship), 63; Cicereia, 62, 
(Pompeia?) 577, 579; Cineia, 62, 
319; Claudia, SZ, 729-30: Clodia, 
29, 64; Colonia Julie Genetivr, 
8. Uraonensis, 64; commniissoria, 
434, 438,590 ; Corneliade captivis, 
64, de falsis, or testamentaria, 64, 
216, 795, $10.11, 1062, 1066, 1070, 
1072, de injuriia, 148, 149, 155, 
156, de mayjestate, 57 (note 3), 
de peculatu, $7, de sicariia ct 
Veneticis, §7, 04, 218, 1067-2, 106d, 
1068-9, 1071, de sponserilua, 64, 
§72, de vi, nT (note 5, de XX 
Questoribus, 64, on protor’s edict, 
35, 64, repetundarum, O7 (note 1), 
64, sumptuary, 64; Cornelia 
Be-bia, 57 (note 2), 62; Cornelia 
Fulvia, 57 (note 2), 635, Creperia, 
65, ¥Y82; curiata de inmperio, 5, 70, 
211, Vespnsiani, 82. 

Dei, §&8; Didia, 63; Duilia, 61; 
duodecim tabularuin (sce Twelve 
Tables). 

Fabia, 57 (note 2), 63; Fabia or 
Favia (de plagiariixs), 147, 1063, 
1069-70; Falcadia, 64, 750-54, Foo, 
815; Fannin (huanishusentl, 6.5 ; 
Fannia (sumptuary), 62; Fla. 
minia, 62; flasia, G4; Putin 
Caninia, 66, SJ, 182, 250, 740, 
922; Furia (de sponsuy, 5, S76 4, 
1033; Furia (testamentaria), 62, 
750-51, 1031. 

Gahbinia, 63; QGenucia, 62, 653 ; 
Gondobada, 84%. 

Hortensia, 25, 26, 69, 62, 120; Hos- 
tilia, 97%. 

Tecilia (Aventine), 61; Tecilia (tri- 
banes!, 61; imperfecta, 7£0. 

Julia, agrama, 64, caducaria, §&1, 
de adil@rim, &1, 17%, 299, 367, 
645, 1061, 1067, 106%, 1071, de 
ambitu, 57 (nete 2), 41, 1065, de 
annons, $4, 1053, 1067, de ban- 
orum cessione, 81, de civitate, 26, 
$2, 63, 14%, de fenore, 64, de 
majestate, 57 (note $), 1061, 1065. 
7, de maritancdis ordinibus, 66, 67, 
68, 81, 670, 730, d@ peculatu, 57 
(note 4), 1062, 1067, 1071, de 

redio dotali, 299, de residuis, 
1063, 1067, de wy, 57 (notes 5, 7), 
64, 251, 1062, 1066-7, 106971, 
de vicesima hereditatum, 81, judi- 
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ciaria, 45, 64, 81,979, 274, 
1039-40, municipalis, 64, 
undarum, 57, 64, 1063, 1067, 
sumptuary, 64, Bl. Julia et 
Papia Poppea, 86, 67, 68, 81, 438 
note, 677, GS1, C&R, 61, 732s (jus 
aceres@endi) 757-8, 720: Ct 

city ef heirs) 78S; (celibea, ordi) 
S07, S24-5; Cone vacantiad 868 ; 
(intestate succession of freedmen) 
BOF; (juint legacy) 893, 808, 59D, 
Julia et Titia, $1, 714, 730; Jule 
Papiria, €1, 63; Junia (de pere- 
grinis), 63; Junia (repetundarum), 
£7, 65; Junia Norbana, 67, 81, 
Vz, 173, 87, 687, 672-3, 675, 
71S, B24 ATT, STA. 


@ Latina, 188; Licinin (amtitua), 57 


(uote YY), G4; Licinia (plebelan 
consuls), 62; Lictue deumptuary), 
G3: Licinin Mucia, 60; lyin, 45, 
46,63) Lutatia, O7 (mote $), od, 
Mienias 13 (note 1), u@. Malacitana, 
BO: Matilia, Rencia, ote., 8&2; 
Manlia, 62; “Marcin ceyraran), 
63; Maren (users), 62, 103); 
Maria, 57 (note 2), 635 Minichs, 
HS. 2ST. 
Nerve avrarin, £2. 
Ozulnia, 25, 62; Ottints (ar Ovinta), 
1410; Oppia, 625 Orehia, 62. 
Papia (banishinent), 645 Papia, or 
Papin et Poppwa (ace Julia et 
Vapis Poppan, above) > Papiria 
(Acerram), 62; Papiria (ballet), 
63); Paparna ide aacguinentiay, 62 ; 
perfeeta, 750, minus quam por: 
fecta, Thu: Petronia, 82, 158; 
Pinaria, 6), POC > Bhetoria, 62, 
GOS, 734. Phautrs, 57 (note %), 63, 
272, 201; Planta Payporia, 26, 32, 
45,46, 65, 105) Peetelia 5, 57 (nate 
2), 62,555, 1055, Pompeois anbitus, 
46,57 «note 2), 64, civitaa, 35, 63, 
Jeliciatia, 44, parncide, 47 (note 
Gh, 1062, muretin, 577, 579 [1 Cice 
reial, tribunes, 64, vis, 46, 57 
(notes, 4, 7), G4; Portin, 148; 
Publilia (de ryponeu), 61, 570, 576, 
1041 -~ (patruns aucteritas), 7, 13 
(note 1), 26, 24, b2- (tribunes), 
14, 61. 
Ouinctia, 64. 
Regia, 8 76; Remmia, 64, 1066 ; 
Khodia de jactu, 514-16, Romana 
gom, AG: Vomansa Visi- 
1, 80; Hubris, 64. 
82: Scrifma, 64, 289, 
419. Sempronia (agraria), 63 ; 
nt), 63 ; (dPfenore), 62; (judi- 
ciaria), 44, 56, 63; (prOvin * 
sulares), 63. Servilia, of 
45, 63, of Glaucia, 45, 57, 69, 
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Lex (continued). 
Silia (condictio), 37, 62, 463, 979- 
980—(de ponderibus), 62 ; Sulpicia, 
26, 63. 
Theodosiana, 89; Thoria, 63; Tre- 
bonia, 61; Tullia, 57 (note 2), 


64, 

Valeria (B.c. 300), 6; Vallia, 65, 
1031; Varia, 57 (notg 3); Vecti- 
bulici (7), 174; Vella, &1, 778; 
vicesimaria (Julia), 81; Villia, 
or Annalis, 62; Visellia, 81, 674, 
1071; Voconia, 62, 750-5), 811, 
858. 

Zenoniana, 427. 

Libel, 20, 148-9, 1069-70. 

Libellus—apyellatorius, 1047 ; 
tionis, 972, 1073; repudii, 690. 

Liber—Authenticarum, 92 ; legum, 8% 

Juiberalis causa, 184-6. 

Liberatio—leyata, 913; nexi, 641; from 
obligation, 693. 

Liberi. See Child, filiusfamilias. Adop- 
tivi, 203, ete. ; naturales —(1) born to 
us (not adopted), 203, (2) Gf concubin- 
age, 20] 5 sui ac@evitimi, 201. 

Libertas-— defined, 157 ; bequest of—con- 
ditional and unconditional, 176-7, to 
incerta persona, 922-3 5 cap of (piles, 
177; deprivation of, 10065; direeta (or 
justa) and fideicommissaria compared, 
175-6; modes of obtaining (see Manu- 
mission); given through master’s for- 
feiture, 1885 paenw nomine, 414, as 
reward, 185; personal, 147, 1000) (of- 
fences against) > prescription, usucapo, 
185-6, 407, 428, malicious questioning 
of one's, 185; gpecial remedies for 
libertas fide.commiissarin, 18605 suit for 

cuusa, adserlor 


conven- 


1s4-h, 

Libertinus -Libertus. Patron and freed- 
man, GO6-70, 687, adsignatio, $7U-71 ; 
lilertinus defined, 667; lbertus  or- 
cinus, 176, 183; duties of libertus, 
667-70, services to patron, G6S-70 5 re- 
lation how created, O70 ; how dissolved, 
670-1; remedies, 673-2. Intermar- 
rjage, O87; intestate succession to 
freedmin (Roman citizens), §66-71 ; 
dithculty of arranging in tribes, 33 ; 
tutela, 711-22, 015 (must apply for tutor 
to children of patron), C18, 720, 721 
(as tutor to patreo’s children}, 727. 
See Latini Juniani, Dediutii. Cen- 
tenarii, Sui. 

Libripena, 536, 537, 641, 707, 769, §03, 

Licitatio fructus, 1002-3, 

Liguum, legacy of, 910. 

Limitation of time—for prosecuting suit, 
1010. See Preg:ription. 

Lis cresceng, 659, 1020, 1074-5. « 

&Gis et vindicia, 076-7, 982-3. See Litis. 

Litem suam facere, 958, 1006. 
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Litigation—restraints on reckless, 1020 ; 
vexatious, 150. 

Litis—estimatio, 386; ampliatio, 1007 ; 
contestatio—in Formulary procedure, 
984-5, 992, 1005, 1007, 1009, in extra- 
ordinary procedure, 1014-16, 1028, in 
extinction of obligations, 633, 650, in 
joint obligations, 560, 562, in novation, 
631; denuntiatio, 972; pactum de 
quota, 601. 

Littera—Bononiensis, or Vulgata, 101 ; 
Pisana, 101 ; Htteree dimissuria, 1048. 

Liturm, 805. 

Livery-stable keeper’s responsibility (fur- 
tum), 241. 

Loan, 466-71, 454; commercial, or mari- 
time, 474-5 ; gratuitous (commoudatum), 
475-9; mutuum, 472-4. 

Locatio eonductio. See Hire. 

Locator—operarum, 511 seq.; operis, 511 


Longa manu delivery, 282, 348. 
Love potions, 147, 1069. 
Lucid interval, 606. 
Lucrativa—causa, 914, 944; possessio 
usucapio, 270; usureceptio, 4U6, 
Lumen, lumina, 415. 
Lunatics, 6$1, 732 seq. 
Lustrum, 28. 
$0. 


MAENIANA,g 419, 

Migie, 106s. 

-~bonorum vendendorum, 10388- 
O; census, 7783 avis, Z41, 617-18. 

Magistratus —from whom appeal lies, 
1041-6; created by Constantine, 74; 
domesticus, 190 ; under Empire—new, 
71, Republican, 70; provincial, 44, 72, 
@43 Republican, 11-12, 27 g8eq. 

Maine, Sir H. S.—on condictio, 37, 62, 
970-90; on Narada, 122-3; on patri@ 
potestas, 1595 on piznoris capio, 1044 ; 
on sacranientum, 37, 077 > on deriva- 
tive theory of the stipulation, 556 weq. 

Majestas, 57, note 3, 1061, 1065-7, 

Mala fide possewor, 237, 247-8, 268-9, 
277, 27M, Bb, U41-2, 3Y8, 855-6. 

Malefici, 106s. 

Malcticium, 241; actio (obligatio) ex 
maleficio, 131, quasi ca malcticio, 241, 
1073. 

Mancipatio, 20, 229, 210, 212, 260-2, 263- 
4-5; in fducie contractus, 434 5, 433 ; 
in legacy —per damnationem, or sinendi 
mady, 890, 892; ereated rural servi- 
tudes, 419; in testamentum, 767-8 ; in 
usufruet, 404; of wife, 224, 228. 

Mancipium (glave), 160, 228. 

Mancipium (fictitious legal status), 227- 
230; 20, 153, 182 ; 1034-6: elassification, 
126-7-S, 130, 135, 140; derivation, 223. 


Manda‘a, imperiai, 76. 
Mandatum, 152-90: definition, 482; 
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Mandatam (continued). 
formed in five ways, 488-5; no set 
form of words necessary, 489 ; history 
of, 533 seq. ; remedies, 489-90 ; renun- 
ciation, revocation, 489; rights and 
duties, 485-9. 

As contract of suretvahip—distin- 
guished from fidejnasiv, 466, from 
pactum de constitute, 567 ; how 
constituted, 570; how extin- 
guished, 575 ; remedies, 576. Co- 
sureties, 577 seq. 

Manilian stipulations, 498. 

Manuals, of Byzantine Emperors, 04.96. 

Manumission, 171-183, 223: Board (Con- 
silium) of, 180; definition, 177 5 his- 
tory, 172-3. modea, 172 8, 220 (pto- 
cesa)— formal or public (justa, le vitinin, 
publica, solemnis), 173-7, informal, 177- 
178, distinetions between formal and in 
formal, 173; in fraud of creditors, 17 %- 
179, 177 3 leval grounds of, 180-81 > by 
manaters under LO, TSO STs of slives 
under 90, 181-2; restraints on, 174-83, 
Inter am cos, 177, 180s censu, 174-5, 
per epivtolain, 177; testamenta, 175-7, 
180, 182; per vindictam, 175 4, 180 81. 

Manna, 222-7, 5, 155, 171, O78 req: de 
finition, 222-3 5 classification, P25 7-%, 
130, 185, 140; how acquited, 2287 | 
incapacitates from contracting, GG, 
610; relation of dow te, 285-7 5 release, 
227, 296 5 remedien, 227, 

Manux--—injeetio, 17, 18, 1050 91, ard o : 
militaris, J$5, 100 5 INAWULS COomsel tle, 
070. 

Markets, offences as to, O07. 

Marriave, 24-6, 675 00: definition, 678, 
GSO; as contract, Go2. two prineiyal 
effects ~husband s powers over wate, 
67%, and over children, 67005 frecdean 

* of divorce, 670), Whose consent neces. 
gary. O80 1, delivers oof Wafer ter birimboaned, 
GS1-2; impedinents te, OS25 5 whe 
cannot marry, 6°59, whe ean marry, 
but cannet intermnrey, 085, uierden 
hy ceemptia In doanim, 22b-5, ey con. 
farreatio, 225, by u-as, 225, M'Lennan 
on, 20 under inistake as ta Ktatrs 
of one of the partics, 140-209, dineoiu- 
tion of, 655.048 

Master of ship agency, 617-16; liability 
(vicarious), 241. 

Materfamilias, 104, 222. 

Materia, levacy of, 10. 

Materna bona, 293-204, 444, 825. 

Matrimonium, 678-¥0 5 lbberumm, 691, 679; 
legitimatio per subecquens, bu, 

Matrona, 194, 222. : 

Measures, offences as to, 1067, 

Mediastinus, 155. 

Memory, a man's, condermned, 1061. 

Mensores, 1013. . ‘ 

Mente captus (lunatic) —cura of, 732 s¢4.; 
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captus (continued). 
neapacity tu contract, 606; marriage 
of child of, 681. : > 
Merces, 505, 509. 
Merchandise, shipped,loans on, 474-5. 
Merger— in mortgage, 447; of _ 
629-30, G49 | terminates prad.al 
tude, 422, ugyfruct, 407, 


Morx _ GO4. 
Metallum, in opus metalli, 170. 
Mines, 
Metus, 5038-5, 
Militia, 442, 674. 
Minerals, righta of uxufructnary in, 392. 
Mines, the (ae punislinent), 170, 100]-5. 
7-89, 1070-71, 
Minors coutractacf, 608 5 cura of, 732.5: 
frosa error of law, G60 + coubl net 
#, 717; could rescind # title 
by usneapio, 271, 
Mirus petitio, G5 7, LOTS, 
tn 


Sih, 3 8810S. See Briar. 
Moaoclahty : a coutract® conden S86. 
HW, piace, SSF, tine, S85 6, tn 
conditional ard postponed, a39O #1, 
place, Solu G0, time, WoO, da trusts, 


gat. 

Monlusx, in decneey, 0268 7, OL 
Moneys pad by qisteke, 657 61, 894, 
Monevionders, Seu Atyoutarn. 
Montanistie, 2) 6, 
Mors, (9b, G57, 055 4, SOE, Gat, 
Morals, off) tices a 

ores cdsuturnagy, 66, ] |, 1006 ; 
403 note, 


ortiage, 400 48,187 2} 


af, 40-4 ’ 


three mbslers fede, 
400 Shay petloca, fra t , bout 
© Con: 
Miynnn and Ln, a 
wet hie Cul. 


Mother and child — intestate succession 
of, wits hi 

Jen, S25 we on of, 250 Hoty, | 

Of, ZS marty, 


2 ed Wes 
JOTO-G) 5 powncrmron, OAL oe 
Muciana cantina, 54, 
Muhercularian, G07, 
“in, Jegacy of, 


Murder, 1004, 1062. 
io rei, offect of -in legacy, 953; In 
twave, 447 5 1p personal 


Mutuuw, 47. 
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Napapa (treatise on Hindoo law), order 
of topics in, 122. 

Naturalis (-ale)—rzequitas, 43, 69, 119, 
216; creditor, eee (see Naturalis 
obligatio); jus, 35-36, 117-19, 161,171 ; 
liber, 20) (of concubinage), 203 (born 
to us; not adopted); obligatio, 454, 
$58, 445, 602, 6v7, 6&8, 1018; pater, 
209. e 

Naufragium, 328 (theft). 6 

Navicularii, 866. 

Navigandi jus (on another’s Jake), 415. 

Necessarii, 969 ; consilium of, 6, 224, 735. 

Necensitas, 453, 455. 

Negligence—contributory, 246-7 ; reme- 
dies for, 146,154. See Diligence, Culpa, 


Negotiorum gestio, 661-6: how consti- 
tuted, 663-6 ; duties of gestor, 6@2-3, 
responsibility for acts, 663, for omis- 
sions, 662 ; duties of principal, 663-4 ; 
gester could not sue thief, 239; reme- 
dies, 666. 

Nexum, 459953, 525-8, 630, 534, 1035. 

Nexura, 260, 1025; nexi liberatio, 641. 

Niebuhr, 50, 84, fos. 

Nomen, Nomina (debts)—arcaria, 467 ; 
nominum ceasio, 626-8; liquida, 443, 
1018; tranecriptitia, 468, 466-71. 

Nomen (name, acenration)—nominia de- 
latin, 68; receptiv, 59 (criminal pro- 
ceedings). 

Nominatim, 774 (disherison). 

Nominatores, 716. 

Nomocanon, of John of Antioch, 92, 97. 

Non liquet, 59. 

Notary, 20% 442, 504, 772. 

Novatio, 468-9, 560, 626-32, 1015. 

Novelle—J ulian’s Epitome, 92, 0°09; Jus- 
tinian’s, 92; after Justinian, 07 ; after 
Vheodosiur, 8&7, 89. 

Noxa, 166-8, 193, 196-7, 248. 
caput sequitur, 167-8, 248, 338. 

Noxe deditio (see Noxalis). 

Noxalis—actio, 184, 166-7, 197, 831, 248- 
249 (pauperics), utilis, 248; deditio, 166- 
167, disuse of, 197, compared with seiz- 
ing person of judyment debtor, 1034. 
Noxalis actio caput sequitur, 107, 
338. 

Noxia, 166-7 ; compared with pauperies, 
248. 

Nudus (-a, -um)—jus Quiritium, 265, 612 ; 
pactio, pactum, 115, 548, 282; pollici- 
tativ, 457; proprietas, 384, 386, 304, 
404; traditio, 283 ; usua, 409, 

Nuuna, jaws of, 1. 

Nuncupatio, 768-9, 846. 

Nuntiatio operis novi, 134 note 

Nuntius, in contract, 622. 

Nuptia juste, 226, 676-96. 


Noxa 


' OatH—ocondition of (in legacy), 947; de- 
cisory, 1005 ; of defendant, 1019-20; 


INDEX. 


Oath (continued). 
of expert (in handwriting), 1059; of 
traitor, 1066 ; of witness, 1060. 

Oblatio—curie, 202 ; offer to pay, 637. 

Obligatio—definition and explanation, 
451-5; in Bracton, 115; civilis, 454; 
classification, 124-8, 131, 185; condi- 
tional, 586-92, 572; ex contractu (see 
Contract) ; damages (measure of), 650 
seq.; division of Gaius, 455, of Justi- 
nian, 455 ; extinction or discharge of, 
632 seq. ; descent of, to heirs, 650 ; 
honoraria, 454 ; inutilis, 461-2-3, 581- 
585-6, 591-2-9, 600, 605-6, 624; joint, 
551 seq.; ex maleficio (see Delictum) ; 
naturalis, 454-5, 353, 445, 602, 607, 
658, 1018 (set-off) ; novatio of, 626-32 ; 
operarum, 466 ; prietoria, 454 ; quasi ex 
contractu (see Quasi-contract) ; quasi 
ex maleficio (see Quasi-delict) ; reme- 
dies, 650 seq.; in solidum, 551 seq.; 
sources enumerated by Modestinus,455. 

Obscene Janguaye, 150. 

Obsequium--to parent, 676; to patron, 
171, 667, 715. 

Occupatio, 255-7, 345-6. 

Offences, grouped, 1064-72, 

Officiales, 1018, 1043. 

Onera realia, on things bequeathed, 901. 

Oneris ferendi jus, 417, 426 (actio). 

Opere —filiorun:familiarum, 677 ; locatio 
conductie of, 411-14 ; officiales—liber- 
torum libertatis causa impositee—oper- 
arum obligatio, 665-70, 406, 639; 
servorum, 411. 

Ophite, 1056, 

Optionis legatum, 927. 

Optivus tutor, 728. 

Opusculum de Jure (Attaliates’, 96. 

Oraculum sacrum, 204. 

Oratio, 75. 

Orbi, 798, 824. See Lex Papia. 

Orcinus, 176, 183. 

Ordinarius, 165, 

Ordo judiciorum, 

Orichalcum, 229. 

Ornamenta, legacy of, 910. 

Ortolan, 17, 50, 66, 90, 91, 95, 99; on 
derivative theory of stipulation, 537 


See Formula. 


Beg. 

Outlawry, 218, 187, 694, 795, 1061, 1065. 

Overboard, gouds thrown, 514-16, 

Oves, 905. 

Ownership, 231-340, 19: definition of do- 
ninium, 231; abandonment of (dere- 
lictio), 257-8; alienation, power of, 
259 (see Alienation, Conveyanoe) ; 
among aliens, 263-5 ; animals, f dea of 
owners of (pauperies), 248-9; bonita- 
rian (in bonis), 263-5, 612, 674, 718; 
classification, 126, 130, 135, 140; pon- 
veyance—ex jure civili (mancipatio, in 

jure cessio, usucapio, adjudicatiu, lega- 
tam), 255, 258-74, ex jure gentiom 
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Ownership | 


(accessin, tradition, prescriptio), 255, 
274-90, agency in, 322-5: creation of 
(occupatio), 255-7: immoveablea—rights 
of ownera, 249-55 ; joint, 337-40, 519, 
§53,612-13; in legacy-—qualitied, 910- 
912, unqualified, !05.10; limited, 394 
seq. 5 moveablea — rights of owner, 232- 
249 ; offences against, 232-55, 1070-71 ; 
of persons, 140, 223; Pravtorian inno. 
vations, 203, S41 note (aniogy of 
Inheritance); Quiritarian, 205, 612, 
674, 713; remedies, 335-47 5 reatraints 
—persons that cannot be owners, Ui. 
295, things not susceptible of own 

809-18 ; under XIL. ‘Tables, 19. 


Pactio, nuda, 54%, 

Pactum, 447, S45 seq. : enforced hy ac- 
tion, 249-50 5 ady ctnim, O47: compared 
with contractus, 546, relation to eres 
tion of contract, 547-0, to dings lutten 
of contract, 546-7 5 relation tuo delicts, 
646: donationia, 550: detale, 6015 de 
con.tituends dote, 450: de constitute, 
666-76, 549; im continenti, S44. hin. 
tory of, 516-9; ex intery 
nudum, BS cin Bracton  wsz, S48; 
in personans, 1235 note, 645 
547, de non potendo, 57a, Obed, 
(Savigny on) 093-4 5 | 
de quota litis, GOL 5 an rem, 155 nate, 
643; vestitum (an Bractony, 115. 

Pain, infliction of—-when constitutes in- 
juria, 1502; by paterfamuiian, 190. 

Palatini, 23. 

Pandects, the (or Dicreati, 90, 101, 123, 
139; the Florentine, 101. 

Pannormia, . 

aa 17-78, 
apinianist#, *0, 

Parapherna, 245. 

Parent and chill. See P testa Patria, 
Emancipatio (mane pated Cliakd). 

Parricidium, 57, }00v. 

Pars virilis, 562. 

Partiarius legatarius, $20. 

Partitinn. -of inheritance, 259.60, 761-5, 
action for aee Judicium familia: ercis- 
cundse) ; ford of legacy, Xz. 

Partnership {societas), 516 24° definition, 
516; how dissolved, 5u2-5; how formed, 
622; kinds, 517-20; Leonina sowietss, 
516; duties of parners inter re, 520 21 | 
rights and dutics of partners in re betion 
to third r.arties, 521; no partner could 
put anotber in bis place, 522 ; no his- 
torical connectivn with :@zum or slipu- 
latio, 535. 

Puacendi jus, 416. 

Pastare, right of, 416. , 

Pater—adoptivus, 209, etc.;° fiduciagua, 

. 213,712; naturalis, 209, etc. 
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Patorfamilias, 5, 18, 194, 259: duttes of, 
196-7 ; rights of, 194-6. See Potestaa 

Paternity, 221-2. : 

Patrea, 10, 13 note 1, 26; patrum aucto- 
ritaa, 13. : 

Patria potestas, See Potestas, 

Patriciansg the, 4, 24, 25. 

Patriviatua, 229. 

Patron and ecbent, 4. 

Patronug 4, 380, 180, 188, 140. Patron 
and freedman, 660 76, G57 > ingradtude 
of frocdman to patron, how puniahed, 
70; intermarriage, OST; rizghta of 
patron, 667-70, avrvioea of froodman, 
BOS 70 -—-how created, 670, how extin- 
guished, 670-1; power of assignment 
of patronage rights toa one of bia chil- 
dren, STU-TL: romedien, 671-25 intee- 
yite succession of patron vo froedman, 
B06 74, of relatives af patron, $0, 870 ; 
tuteln, ob) 12. 


wee, CES 8, BAL, 
“eC Pde Aad tag ote 
eulatus, OF, OTT, 1d02, 1007, 
fecuiiarts erediter, (lO > mera, 604, 
Teouiramt  adventitanm, 205 € 5 casteensan, 
wy, G04 G, sink, Sal (legacy af), 
PLO DL; of free person au inancipie, 


tronse, 2iNs, 797, 800, bos of alave, 33, 
Ws7, wed 1, din centract) G00 4, 87), 
Hesacy of) 000, 910 11 5 of wife, 295, 
Pecums compared with Familla; con- 
rtittita, S00 70 ; eredita, 644, S725 nun 
nimesata, S70 7105 pecutus residue 
crimen, 57 (nate 4); Gayectitia, 474, 


Peeun, Od, 
416, 425 

Prercbeatse b pucdiven, woah 

Pevzasina quarte, S15, 420, 

Pe pranians, 77. 

Penalty in econtract, O51 2; for injurta, 
15h 6; lesacy left by way of, 044-5; 
for ba bouriey runaway alaves, 163; 
in atipulations, 640 2; for suit impre- 
perty brought, 1020-21, or improporly 
defended, 1014 20, 

Patiaic, 507, 427, 429, 


Pocoria ad AUR Ap 


Per aversiomem, 572. 

Per capita, ASG, £57, 864-5, 

Per «tirpes, Si, £64, 

Perceptio fructaum, 398, 3 
, 4 : 

; \, 38%, SY, 128, 130, 
6-43 desititsi, 675; is Bonorunm 
ote traced to the neods of f 

846-4: view that Interdicts wero first 
introduced to proteg proprintary rights 
of, $67; could nob magry Roman 

; normins atts 
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Peregrini (continued). 
trusts, 824 ; succession of, 846-7 ; could 
not be tutores, 717; wills, 794-5. 

Peremptory — edictum, 1008; exceptio, 
990-91, 1017. 

Performance of contract, 633 seq. ; impos- 
sibility of (when equivalent to actual 
performance), 637-8. = 

Periculum rei, 285-6, 494-5, 454 

Perjury, 1063, 1066. ¢ 

Permutatio, 641. 

Persecutio, 490, 1013. 

Persona—meanings of, 160; alieni, sui 
juris, 128, 193-4 ; jus de personis, 118, 
124-6, 129; publica, 207 ; a slave was 
a, 160. 

Petere minus, plus, 995-7, 1013. 

Petitio—opposed to activ, and to inter- 
dictum, 100], 1013; hereditatis, &¢4 ; 
hereditatis possexsoria, &34. Minus 
petitio, plus petitio, 995-7, 1018. 

Petri Exceptiones Legum Romanarum, 
100. 

Pictures, accefaion to, 279-80, 

Pietas, 658, 677, 726. : 

Pignoris capio, 104%, 970, 974-5. 

Lignorum distractio, 437, 

VPignusand Hypotheca, 436 seq. 432-4, 341- 
$42, 382: creation of, 443-5—hypotheea, 
pimus, 433, tacita hypotheca, 443-5, 

ypathee, rural, urban, 444 5; in respect 
of what oblizations could a hypathec be 
contracted ? 445 5 creditats — concur- 
rent and subsequent, 440 aeq., dutics 
to debtors, 450-40, priority, 440-42, 
exceptions to rule of priority, 4-£2-5, 
rights of, 456 8 > debtors —duties of, to 
creditors, 450-40, remain owners, 438-9, 
rights of, 458-40; definition and dis- 
tinction, 486; expenses on property 
hypothecated, 440 5 foreclosure, 437-8 ; 
history of, 527 +eq ; no registration of 
mortgages, 412; release or extinction 
of hypothee, 445-7; remedies, 447; 
what rights may or may not be hypo- 
thecated, 415; sale of pledge, 437 ; 
tacita hypotheca, 443, 

Pileus, 177. 

Pistrinum, 674. 

Vlace— of judicial proceedings, 51, 52; of 

rhormance of contract, 554-5, of 
egacy, 929-30. 
Placita principuin, 119, 120. 


Plebeians, the (Plebs), 4, 5, 11, 12, 24, 
25, 28, 119; coneiliam of, 26 note 1; 
decrees of, 20, 60, 75, 119-20 ; tribunes 
of, 18, 25, 70. 

Plebis concilium, 26 note 1. 

Plebiscita, 26, 60, 75, 119-20, 

Plus-petitio, 995-3, 1018. 

Poona, 22.. See Pensity. 

(Posns servus, 170, 162, 215. 

Pollicitatio, 457. 
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Polygamy, 678. 

Pontiffs, the, 10, 53. 

Populiscitum, 60. 

Populus Romanus, 4, 9. 

Portio — hereditaria, 814; legitima, 
780-86. 

Possession, 341-93, 19: accessio posses- 
sionis, 266. 

Acquisition of, 343-9: agency in, 
852-4; physical fact (corpus) re- 
quisite in, 343-8, free dealing 
essential, 343, obstacles to free 
dealing, 343-4, occupation a mat- 
ter of degree, 344-5, acquisition 
of things not before possessed, 
345-6, transfer of possession (tra- 
ditio), 346-8, delivery longa manu, 
348; intention (animus) requisite 
in, 348-9, delivery brevi manu, 
349; restraints on—as to persons, 
349-50, as to things, 349, 

Adverse, 362 seq.; agency, 378—in 
acquisition of, 352-4, in loss of, 
854-7 ; ambiguity of 
379; animus — domini, 
tenendi, 378, 341, 348-9. 

Animus domini, 375-88: originally 
necessary for interdict protection, 
375-7; extension of interdicts to 
personal and predial servitudes, 
376; further eatension (to de- 
positees, borrowers, tenants) con- 
venient, but not necesrary, 376-7 ; 
errors of German writers, 377. 
Possession without animus dosuini, 
379 sep: Canes where possession 
(name and thing) is admitted 
in absence of animus domini, 
380-4 — preearium, 360-2, pignus, 
382, emphyteuxis, superficies, se- 
questratio, 338d; Cases where 
possession without animus dotnind 
is denied ia name tut admitted 
in faet— Quesi-possessto, 384 seq.— 
personal rervitudes (usurfructus), 
384-6, affirmative predial servi- 
tudes, SS6-8, 

Basis, true philosophical, 378 ; nemo 
gibi ipse causam — poxkessionis 
mutare potest, 362; Bonerum 
possessia (q.v.) 7  cisilis, 342; 
clandestina, 351, 371; corporis, 
392; delinition, 341; delivery 
brevi manu, 349, longa manu, 
348 ; derivative (Navigny), 391-2 ; 
how far adopted in Envlish law, 
113; bona, mola fide, 237, 247-8, 
268-9, 277, 279, 336, 341-2, 398, 
§55-6- a fact or a right? 379; 
history of, 362-388 ; ignoranti non 
adquiritur, 361; of incerta para, 
361; injusta, 360, 365, 371, 375, 
3381.- 

Interdicts: animus domini, 375-88 


375-88, 


INDEX. 1103 


Possession (continued). 
(above) ; asixted , 
sora, 363-4, but were introduced, 
not for anch pomewors, but for 
persons holding innocently againat 
all the world, but having no title 
by the civil law, 364; pamensio 
aimply, or possidere, protected by, 
S42, possession naturalis nut pro- 
tected by, $42: Ute possidetia 
and (trihi, 365-74 (see under 
Interdictum). 

Juris, 302. jue possessionia, 392 ; 

gusta, $60, 860, 871, 475, asl: 

toni temporie (prescription), 28s 

290 ; loaf, 0 oa, ageney in tes 

Of, 854-7 | miacinnes 

explained, S29-G2 5 mere 

of law tes 26%: masse dn 


naturalis, Ot.) mot protected by 
interdicts, G42: distinguished fron 
mhan, oot, SOU, whe ques 

of, took preeedeng e oof (phen. 

of ownership, 384-5 20 pro 


not to be with propre tas, 


ex jure Qhiritinm, 1O3S 5 rem chien, 
357-9; rights and remedies of yar 
neveor, SIZ; a right or ao fact” 
S703 of same thing in solids, 
se) wos otith: ome defence, Uso; 
transfer  fiitracditie), 346-8, vacius, 

GS, 800s vitnwof, vitiosa, SOO, 560, 


be acquired, G49 50 5 whe cangot 
aciiire, SAU, 
r See Plows aston, bens, mala 


of, 342. 

reditatia potitio, &43, 

conse itutum, G52, 
Postliminiom, 32, 212 27, 714, Tah, 835 ; 


Postulatio- acthenia, (S35: in eriminsad 


court, 5S; yuo nw, UTS, TA IT, ANS, 
Postun i - sfien, 7U5-4, ft 2h Aaa: 
ani, ¢725 dishermon of, 777 5 extranei, 
TOs 5 intestate succession of §55-4; 
Vellwani, (7%. 


Potestas, domiuics, 171, 194. See 


Slavery. 
pes.943, 5, YR, 158, 67% : 
how 
Ar 
rogation, Adoptiai, 200-7 ; 
through, 323-4, 127. 294, 105.6, 610-11; 
characteristics, nature of, 180-195. clas. 
sification of, 126-00, 135, 149; effects 
on contract, 605-6, 6120-11; definition, 
188; duties of pu@erfarnd lin, 106-7 ; 
the legal constitatiAA of 


Roman family, 198; divorce, 
forfeiture of, 220; i 
$33.5; loans to 
473-4, 660; Nir I 
ery. fet 
theaght) peculiar to Rane, 
bY, Spd, S254, 127) peweres 
father, ISg-192 ; rulease frou, 212-4 
tights of 
a, 104-00; tutela, 708-10, 
Pothier, 103, 108, 128. 
it, B23, Dal, 


ravde litix et vindiciarum, sti 
pro, $9235 preedes litus ot vi 


a. 270. 
$1$ note: dominana, 412; 
otaie, 2a) Itahea, 2ST (delivery); 
provinciale, 2Ot, 2725 rustwum, 414, 
441, 207 5 werviens, 4125 atopendiaria, 
tributaria, JS7 cdetiverv) » uttuna, 414, 
DO; vieina, 41d Sige Sorvitudes, 


Prater ture, 82; Pre 
a4 
Piefertue jun dicunde, 82) morn, 28, 
t1): VPrevorna, 72, urbi, Ov, “i, @23 
vistium, OFF 
‘rary citedtamy, TOO, 
"rah entutin, gh, SI 
‘rem rapa, See BP 
Jrecriptiones, (MN, 


Dy, 20683) nestrintien on mariage of, 
GOST, 804, sss refi te give place ta 


®nuver trusta, 
juris, 
"rate ritio of ba, ete, 
‘sate wt, Lot, 
’rator, oh 44, a his: 


F we Eeict of 
1, fidescetnimasrius, 66, 47, 70, 
~ LOS, sufluence, 40415 
in law oof inheritance, 
KEL 2 onete, 840-605, of ownership, 
Si) vnete: imperium and jurudlictio, 
A142, pereyrinua, G1, 58, 38, 70, 
soe, USO: tutelaria, 70; urbanus, 34, 
74h 
Pratores fronsuless, VE. 
P’rsees caraccatues, Dee 
Pree sri. 42) Pe, 347 2, 361, 350.82, 
Precisus eletpes, 798) fanerertapotattees 
Prescription on actions, 48-9; in 
Bracton, 114; crestes emphytenads, 
425, of hberty, Cn of marriage 
(use, 225; of mortgage, 447; os 
exting. ion of obligation, 


645-9 P 
nyard to property, 3 6; 
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Proacription (continued). 
creates servitudes, 419 ; in suretyship, 
576; gs to wills, 807, 884. 

Present (= in same province), 290. 

President of Province, 44, 67, 72, 687, 
695, 882, 887, 896. 

Presuinptions—of fact and law, 1058; 
death of heir and legatee, 928-9. 

Pretium — affectionis, 331 F verum rei, 
651. 

Priests, colleges or guilds of, 10. 7 

. Primogeniture, 839. 

Principal and agent. See Agency. 

Principaliter (Gaius 4, 138), 41. 

Priority among creditors, 748, 755-6. 

Pro donato, dute, emptore, legato, soluto, 
288. 

Pro herede gerendo, 877-9. 

Pro judiento, 1031. 

Pro religiosn, 316. € 

Probatio anniculi, 198, 673. 

Probrosw femineg, &02. 

Procedure, 967-1060. | Extraordinary, 
1012-29; transition from ordo judi- 
ciorum, 1012-13; outline ef proceedd- 
ings, 1013-14; pn sania 1014-16; 
pleading and defences (exceptiones), 
1016-1017 ; set-off, 1017-18; variance, 
1018-19 Formulary (see Formule), 
980-1011. Legis actiones (q.v.), 967-80. 

Prochiron, 94; Auctuin, 96. 

Procinctus, 766; testamentum in pro- 
cinctu factum, 768-7. 

Proconsules, 30, 44, 72, 74. 

Proculians, 77. See Sabinians, 

Procurator, 1022-8: appointment of, 
1027, 1022-3; who could not be, 1027-8 ; 

change or diemirsal of, 1028 ; compared 
with coznitor, 1022-3; duties of de- 
fendant’s, 1026-7, of plaintiff's, 1025 ; 
how introduced by formulary pro- 
cedure, 1022; gave security, 1023-4. 
Ceesaris, 73; in suam rem, 576, 628, 
760, 1039. 

Prodigi—-incapacity to contract, 609 ; 
cura of, 632 seq. ; decisorv oath, 1006 ; 
testamenti factio, 797, S03. 

Prohibitive impediments, 683, 

Projiciendi jus, 419. 

Proletarius, 965-9, 9, 17. 

Prolytee, 80. 

Promise—to give, 550; illegal, 6001; 
impossible, 598-600; of marriage 
(breach of), 525 ; in stipulation, 460-62 ; 
voluntary, 318-19. 

Promiser. See Reus. 

Promptuarium, of Harmenopnilos, 97. 

Proof— burden of, 1057-8, in condictio 
indebiti, 661; in utilis actio tutele 
directa, 725; definition, 1050. See 
Evidence, Testimony. 

Property—classification, 135; ornfisca- 
tion of, 065, 1068-9; damage to 

o ies ee ; 

(damnum injuria), 242; execution 


Property (continued). 
against, 1042-4; family, see Familia; 
age (origin of), 258; real (under 

II. Tables), 20; symbol of (hasta), 
259. See Ownership. 

Prophets, punished, 1068, 

Propreetor, 30, 34. 
Pruprietas — contrasted with possessio, 
359 ; nuda, 384 note, 386, 394, 404, 

Prorogatiunis clausula, 930. 

Prosecution, malicious, 1065. 

Prospectus, 418. 

Protectuin, 419. 

Protegendi jus, 419. 

Protimeseos (pactum), 503. 

Provinces, 30, 72, 74. 

Provincial—finance minister,/738; governor, 
44, 67, 72, 687, 695, 882, 887, 896; 
magistrates, 44, 72-74 ; solum, 272. 

Provisions, lezacy of, 909. 

Provocatio, 13, 23, 26, 30, 1045. 

Prudentium Responsa, 60, 76, 119-21. 

Psaltersum, 148. 

Puber'as, 722-3; plena (full), 
Pubertati proximus, 701. 

Publica judicia, 74-75. 

Publicani, 45, 1073. 

Publicatio, 523, 1039. 

Punishments for offences, 1064-72 : bodily 
harm, 1068-9; capital, non-capital, 
1064-5; chastity, 1070; contract, 
1071 ; corporal, 1065, 1067 ; decency, 
1067-8 ; duties, f r violation of abso- 
lute, 1065-8, relative, 1066-72; ex- 
chequer, 1067; government, stability 
or prerovatives of, 1066; inheritance, 
1072; justice, admini-~tration of, 1066-7; 
liberty, personal, 1069; markets, 
measures, 1067; morals, 1067-8; 
ownership, 1070-71, owners of slaves, 
1070, as to things not sniject to owner- 
ship, 1071; against public force, 1066, 
by public servants, 1067, against public 
tranquillity, 1060; religion, 1068; 
security, eaternal, 1065 ; status, 1071-2; 
treason, 1005-6 ; weights, 1067 ; wills, 
1072; witchcraft, 1068. See Offences. 

Puyillares usure, 723-4. 

Pupillus— in contract (inca) acity of), 607 ; 
cu-tutor’s anthority, 706; sometimes 
receives curator, 732-3 = legal incapa- 
cities of, 699-701, how far removed by 
tutor, 701-2; deci-ory oath, 1006; 
promise without tutur's sanction, 607 ; 
pee administration by tutor, 702, 

y contutor, 706-8; rem salvam fore 

See Tutor, Cuontutor, 


211; 


pupillo, 716. 
Impubes. 


s, 44, 56; perpetus, 34, 44, 
56-60, 74, 1045. 
Queestores, 12, 25 ; criminal judges, 56 ; 
parricidii, 12, 56; provincial, 44, 73 
(izuperial). 
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537. 
Quanti actoris interest, 424, 651. 
Quanti ea res est, 
rr facere potest, 307, 524, 651, 


Quantum locupletior factus est, in, 700. 

Quarta — Antonina (or Divi Pil}, 207,751; 
Falcidia, 750-2, 760, 812-20, 882-3; 
Pegasiana, §15, 820; Trebelliana, 
820-21. 

Quasi-contract, 188, 127, 131, 655.66, 
456 ; -delict, 131, 140, 154 ; -posseaio, 
384 peq., 392; -relationship jin refer- 
ence to prohibition uf marriage), O87 ; 
-usufruct, 3Y7T-S. 

Querela inofticiosi testamenti, 760-82, 
786, 883 4. 

Quinquaginta Decisianes, 90. 

ownership, See Jus Quiri- 
tium. 

Quota litis, pactum de, 601, 


Rapr, 183, 1079, 

Rapina, 166, see ona vi rapta, 

Rate-—sewers, YUL (legacy); “water, 001 
(legacy). 

Ratis vel navis expuynata, 328 (th 

Reasonable time, 500-6, 

Receipta, 425. 

Receptitia actio, 606-7, 

Receptio nominis, 51. 

Recognisances (sacimnonia), 98%, 972. 

Rectory, 74. 

Recuperatores, 39, 44, 51, 081, 985, 
10U7, 1010. 

Redemptor operia, O11 

Redhibitio, 505, 105 mq. 

Reditus, £07, 427, Wie, 

Regal period, instututions of the, 1. 

Regula Catoniana, Vis. 

Relatio, lites, 

Relationship — names and degrecs 
830-32 5 quasi, O87, 

Release—-of obhiyation, GUS-44 (formal), 
642-5 (non-forinal), 

Relegatio, 215.14, 1065, 1061, 1067-72. 

Relevance— legal and logical, 1052-3, 

Religion, Roman, 10; punishincute for 

L, 1068. 

Relocativ, 51@ 

Rem salvam fore pupillo, 716. 

Remancipatio, 227. 

Remissio—pignoris, 446; of rent, 509 ; 
of servitude, 422. 

Rent—of empbyteunis, 427-8; of farm 
(reditus), 509, 427, 912; ground (sula- 
rium), 403, 901 (legacy); remission of, 
$09; of state lands {vectiyal), #01 
(legacy) ; of superficies, 429. 


ger nea ar hired thing (house, etc.), 
8-9 ; interdict for, in case of servi- 


Jes, 424-5; of sh®, 512; by usuary, 
410; by usufructuary, 402, 


of, 
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45, note 1, 1071, 1068, 1067. 

Republican institutions, early, 11. 

Repulation, offences 148-9, 1069. 
1070. 


Res—law qgncerning, 113, 124, 126 (see 
Ownership). -Estimatw, 298; com- 
mies, 126, 300.10; corporales, 126, 
287, B13, divini jurm, 315-18, $49, 
16; fungibiles, 286, 950; furtive, 
32h, 273; hereditarmw, 757. im. 
mobiles, ay ecq.,, V62, 274 (vi 
posacasg), 322-3 (protection of rights 
tu); incurperales, 287, P13; jndicata, 
60, 119, 1015; dn judivium deducta, 
JUTG; legacy of, BIS, 0505 Utigions, 
1016; maneipi, nee wancipi, 200-62, 
Z2s7 (delivery), S80; mobiles, 232 seq,, 
B25; ao tuoventen, $25, Sob: gulliaa, 
2567; in nostro patrimonio, extra 
noatrums patrimeninm Gl. 2, 1, pr.)s 

ryarded as@ 127; publics, 
1%, lvt: relixionw, 316-17, 
w, SID @256 , anncte, 317-18, 
25d: singyales, G4; ainzuloram, 314; 
Univernitatia, J14-15, 106; vi pussonem, 
27 i. 
ea porit domina, 285, 
encripla, inperial, 76, 19%, 203, 
re, of jurisconeut, O4, 
prudentium, 53 55, 60, 76-79, 


* 
é 


110 21, 

Responsibility in agency (negotlorum 
geatio), GGL 35 for bodily harm, 146; 
We commedatuin, 477, in deponit, 440 ; 


of herr, aa te truste,®*10: in hire, 
S08 14: in mandate, 497; of 
charged wath legacy, 868; in 


404-5, 502 5 of tutor, 704, 707, 722, 724; 
vicarious, for wrongea, 10 4, 
, 7h, Ve, 1002, 1020-21, 
-of doa, S048, S475 of in- 
under a fidcicomralaauin, 
WIZ 5 on dntegrum, 47, 503, G08, 745, 
09), 025: natalium, 671; ob causnin, 
ob conditionem, ob indelatam, ob rom, 
ob transactioncem, 65; trusts inter 
vivos (quasi-contract), 6545, 
Reus, 453; promittendi or promittenda, 
454, 460, duo, 555 ; atipulaudi or stipu- 
lande, 444, 469, duo, 565. 
Reverrutia—two parent, 670; to patron, 
667. 
Rex, 8; sacrorum, or sacrificulus, 12, 52, 
225, 
lights and duties, the basis of the claas!- 
fication in this work, 132; divisions of 


132-3. 
vsoname)33, classes, 187-8, 
in detail, 45] geq.; im rom, 
133, 137-5, classea, 134-5, exposition @n 
detail, 145-4438. 
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Rings, right to wear gold, 670-1. Sale (continued). 
Ripa (river-bank), 313. (imaginaria), 492; definition, 490; 


Rivers, 213-14, 310: bank defined, 313, 
use of bank, 310; right of fishing in, 
$10 ; navigation off 313. 

Rivus (stream), 313. 

Roads—private, 311 ; public, 311-13. 

Robbery, 241, 330, 1070. , 

Koman—cowmonwealth (beginnings of), 
8; history (early), 1; Law—ir Eng- 
land, 107-116, in France, 103, in Gaul, 
99, in Gerinany, 104-6, in Holland. 
104, in Italy, 98, in Scotland, 107, 
in Spain, 106-7—schools of, 97-80, 
sources of, 60, 75, 119-21; population, 
(early divisions of), 4. 

Rustici, wills of, 772. 

Ruta causa, 494, 502, 


SABINIANB and Proculians, 77: on aliens 
and nomina tranxcriptitia, 469 ; animals 
as res mancipi, 261; conditions (per- 
furmance of), 588; damages under lex 
Aquilia, 250051; disherison of sons, 
776; error of law, 660 ; fidéicommisra, 
894; fornula arldiraria, 999; heredes 
necessarii, 875; in jure cessio of in- 
heritance by heres suus et necessarius, 
881-25 absolutoria judicia, 1009 ; legacy 
—with impos-ible conditions, 591, per 
preceptionem, &02, 804, per vindica- 
tionem, S*9-90, place of (in will), §94 ; 
ean slave of sole heir be legates ? O43 ; 
should a son surrendered ex causa 
noxali be mancipated thrice, or only 
once? 19675 mandate (performance 
of), 486; age of puberty, 722 5 sale — 
ought the “ona fides necessary for 
usucapio exist at sale or at delivery ? 
268-9, barter and sale, 491, price to he 
fixed by third party, 491; slave (see 
below, under Stipulation), ~- Tf another's 
slave or son wrongs me and then 
comes under my potestas, does the 
action fall through, or is it only in 
abevance ¥ 119; solutio, 623 5 speerti- 
cativ, 280; sponsor, 629-30 ; stipula- 
tion—for self and another (in whose 
gph we ure not), 623-4, of slave 
rcreditatis jacentis, 614, of slave held 
in joint ownership, by order of one 
master only, 612; usucapio, 268-9 ; 
usus, 410. 

Sacra— family (privata), 205, 225, 746-7 ; 
weutililia, $30; sacrorum detestatio, 
7 66. 

Sacramentum, 25, 37, 49; 864-8, 374: 
75-8, 967, OS1-4, 1000-1, 1007, 1414, 
1019. 

Sacrifice—of child, 1069; to injure a 
neighbour, 1065, _ 

Sacrilegium, 57 note 4, 1071. 0 

Sacrum oraculum, 204. 

Sale (cmptio-venditiv), 490-505; colourable 


differs from barter, 491, from exchange, 
541, from letting on hire, 506; duties 
and rights, 492-504, obligation to de- 
liver, 492-4, delivery, 284-5, to accept 
delivery, 503, expenses prior to delivery, 
503, prior responsibility, 494-5, by 
agreement, 502; eviction, 493, 495-8, 
502; faults in thing sold—edict of 
Curule Addile, 498-502 ; fictitious (see 
Mancipatio); contract how formed, 504 ; 
history of, 534-5 ; possessory interdicts, 
bearing of law of sale on introduction 
of, 368-9; of mortgage—by creditor, 
437, by debtor, 438 ; pre-emption, 503 ; 
price, 491-2; produce and accessions, 
285+ remedies, 504-5 ; risk (periculum 
rei), 285-6; of debtor's universal suc- 
cession, 1036-42; warranty, 501 

Saltuarius, 404. 

Salvius Julianus, 35, 75, 77, 83. 

Samaritez, 1056. 

Sanctio, 317-18. 

Sanction, the social, 431 note. 

Sanguinolenti, 192. 

Sutisdatio—required from agents, 1023-6 ; 
from child (impubes), 8&6; for costa, 
1047 ; from curators, 734, 1023-5 ; from 
defendant acting suo nomine, 1024, 
acting alieno nomine, 1024; for resti- 
tution of dos, 674; judicatum selvi, 
1028-6; from possessor, 1023-6; from 
procurator, 1024; de rato, 1023, 1025 ; 
from tutores, 715-6, 724, 1023-5. 

Saviguy, 100-2, 104-8; on agency, 661; 
founuhe reconstructed, 1003-4; on 
relic f in non-essential error, 582-4; on 
pactum de non petendo, 6435-4 ; on place 
of performance of contract, 584; on 
possession (criticism of), 388-93; on 
Ktipulation, 547 seq. 

Schoha— on Pasilica, 96, antiqua, 96. 

Schools of law, 79-80, 

Seribentes, the, 102. 

Seribere, of juriscunsults, 55, 

Seriniari, 203, 

Scripture captatorie, 947. 


Sea-shore — extent, J10; public use, 
309 10, 
Secretaria, 52. w 


Sectio boneruin, 1036. 

Sectores bonorum, 1036. 

Security. See Satisdatio, Cautio. 

Secutorium judicium, 1002. 

Seditious gathering, 21, 1066, 

Seiuction, 149-150. 

Scif-defence—how far furce was permitted 
in, 151. 

Semestria, 71, 720. 

Senate, the, 7, 12; removal] from, 1065. 

Senators, restriction on marriage of, 688. 

Senatus aucteritas, 65, 77. 

Senatus-oonsultum, 13, 60, 65, 75, 81- 
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83, 119-20; Atiniasnum fread, for 
* Sabinianum "}, &3, 853 ; Apronianum, 
83, 799; Calvinanum or Calvisianuin, 
82; Chadianum (echabitation), §2, 
168, 187, 188, 218, 740; (jus honorwm) 
82; (marriage! 82, 799; Dasu vianum, 
83, 186: de wditiciia non diruenili«, 82 ; 
de aqumductilus, 82s de cllegiim, 81; 
de Cyzicenss, 83; de ludis aecularilus, 
81, &2; de mense Auvuste, &1; de 
munidinia sattas Besuensis, 880 auctore 
Hadriano, 83; Juncanum, S83, 386, 
Juventiannm, 83; Largiarum, 62, 
872-4; Trbonianum, &1 5 Maecdoni 
anu, &2,475 4, 660; tomp. Mares ct 
Commend, GS87-8 > Mavitoe et Tuberone 
cosas, factuin (wife of Flamen Dhalis), 
81; Neronianun, &2, 80002. Orphe- 


cm 4 


tian, 83,857. Pers a 
S10-21, Kies 4a Ds et Pa 
cuss, factuin ifaveur, to certain 
Latiniy, 82) 075 0 Pes op Per- 


siclaniin, SZ, THN; P 

Combs ad, SO be ore 

antun, S186. bLoufo 

factuma ‘temp vis Saban. 
ahuin, SU, Sa! 


654, 855-7, Sae5 Treheliis 
S8IS-19, 2h, Tob. Trrgalhs 


4 nw. Leo 2 
i, Moe a4 2-4, é ls ’ 


Sententia noliaus meme th POP), 1650, 
-bomurum, @1° 05 truecunia, 


spuleri viclati—actio, 147, 817 | 
lus). 

‘qiester, Son 

Series - of Kaict, of Paphiiar, of Saldn 
oD 

Servian constitution, the, 9. 


Personal, O04 4125 definite, inuehnite, 


895-63 cap onation, Seb 6. in con 
bie, OS EG, See 

Ha ititie, Opera 

, Peecarsim  Predsal, div 


426: actione, 425-05 affitmatise, 414, 
420-23) int@diets fur, 4235, in con: 
nection with Po s-sen, 386-$5 in 
Kracton, 114: charactercaticn, general, 
413-14, createmof, 419 20, resteieti ns 
on, 421-2--nullt ree sua servit, 427; 
servitns sersitutin non esse potest, 42) ; 
conditional, 420; continuous, discon- 
tinucws, 423; definition, 412; ind 
visible, 413; negat.vep positive, 414, 


of, 420; rura}, 424-17: termi of, 
422-3; urban, 414, 417-19. 


Servus, See Siave. ° bg 
Set-off, 993-5, 1017-18. 


— eee ee 


me ee ee ee ee 


eee 
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a ag 


: : seg 314-16, 
Si quid minus foret, 784, = 
Sicarii, 1061-2, 1000, 1008-71. 


Silva cadua, 39D, 427. 
Sin, contrasted with Crime and Civil 
Wrong, 1063. 
Sine -- causa, 297 | re (bonarum possosalo), 
845.6, 97 
Slan.ier, 148 9, 
Slave ®(servus), Slavery (servitue), 157 
of, for 
1) ISS: aa add- 
; _ tit in sequlal- 
tian, $294; ahlenation of, 149 5 Arte. 
ttle on, 161; hew one became a, 
GS TL; why called acrvus, and man- 
capium, 60) elainied in catia 
18a G6, aceerting Christiiumity, 
183; clesahication, 7-8, 150, 
14: cohatatation af, wath free 
POF, G40, SOL. eonaortitins 
Sov) contubermuin, 07%, G86; In con. 


te fhe 
L 812, do punt ownership, 
OL ba, bona nde posed, ar held ia 


tie, D4, SO cortabhed beotterr, sat 

his tuaster a ronmedition, O14, ching 

of his frengty 

Ae seme on 

ns a, POETS taken as debtor, 1084-6 5 


1) of, 2o8, exposure of ins 
fact, DS, free, how aacde, EE-1RS ; 
frrcstavsia, ft | hepecditatin recontia, O14, 


il; of = (how 
I, U7, injure toy, 
hubie niapes for, LU7o 4, 0 
f, 171. 
Yada 


Gp7 Gos ninater ated olave, 147; 
trea ton te tween, 100 00, 


of whaee te 


3 
ter Over with his 
werever won, PMB, righte as 
tinat third 16,1070, 


i, ters peculi- 

. on: aurtgiv of 

v, 160 62; ‘3, 187, 
HW i) 


pone, 170, 162, tho, am agent its 
weRniOn, sade 4, tbe g , manele 
prostitute, Deo; publiens, 71 
Roman, 475; runaaay (harbouring a), 
Pee, PTD, FTRALIUR, UO | MEE Bee 
curfy of, Vt-5; atipatlations of, 610- 
a auccenaion, 462 ; ak: 


' 194-5, 197, £00-3 ; 
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Blave (continued). 
trader, 604; treatmont, progressive 
humanity in, 157-9 ; traste, 824 ; could 
not be tutor, 716-17; urbanus, 905; 
usnfruct, 613, 406-1; verna, 168-9; 
vicarius, 905, 911 ; woman made, 740. 

Societas—- company, 314; partnership 
(q. v.), 516 seq.—leonina, §16, negotis- 
tionis slicujus, 518, unius ei vel cer- 
tarum rerum, 519, vaiversorum sbono- 
rum, 518, universorum que ex qutestu 
veniunt, 517, vectigalium, 518. 

Socii, 32; et nomen Latinum, 32. 

Sodomy, 1061, 1068. 

Solarium, 402, 901. 

Suldier—desertion of, to enemy, 1066 ; 
error of law, relief from, 660; lex 
Falcidia, 751; marriage, 680, 688 ; 
succession to intestate comrade, 865-6," 
tutela, 717, 720; will of, 771-2, 761, 
779, 796, 807, 809, 928, 945. 

Solidarity, 561-2. 

Solum-—-Italicumn, 260-61, 289-90; pro- 
Vinciale, 272. 

Solutio, 633-8 ; per errorem, 657-61, 894, 
923; imnyinaria, 669, 641, 1032. 

Solvere, 452. 

Sources—of Roman history, 1-3; Law, 
60-61, 76-9, 119-21. 

Spadones, 211 (adoption). 

Spoecificatio, 280. 

Spendthrifts. See Prodivi. 

Spiritual beings, as heirs, 799-S00 

Sponsa, 525, tin. 

Sponsalia, 605-6, 625, 535, 

Sponsio, [65 (definition), 131, 368, 460, 
526, 538, 570 (form), 575 (extinction of', 
577 (co-sureties), 975, 982-3, 998, 1003 
(in interdict), 1019 (costs), 

Sponsor, 665, 570-77 ; as to prescription 
in action against, Y93, See Sponsio. 

Sponsus, 620, 645. 

Sportulew, (75), 

Spurii, 683, 677. 

Stagnum, 313. 

Statuliber, 1715, 602. 

Status, 127-9, 138, 140, 655, 666-735 ; by 
birth, rules determining, 168, further 
illustrations, 187-8 ; reductions of, 214- 
220 ; tutelary relations, 606-735 —cura, 
curatio, 731-5, busband and wife, 678- 
696, parent and child, 676-8, patron and 
freedman, 6U6-76, tutela impuberum, 
696-727, tutela mulierum, 727-31. 

Statute-process (Legis activ), 23, 37, 
41-42. 

Stellionatus, 1071. 

Stillicidii recipiendi vel non recipicnii 
jus, 417. 

diaria predia, 287. 
Stipendium, 403, 2+7 
Stipulatio, 459-66: alternative, 570-80 ; 
ieation of, 164-6; Adquiliana, 
639-40, 642; in Bracton, 115; com- 
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Stipulatio (continued). 
mittitur, 496, 589 ; communes, 465-6 ; 
conventionales, 464; how crea 
461-8 ; definition, 459-60 ; derivation of 
name, 460; derivative theories (Savigny, 
Ortolan, Maine), 536-40 ; forms, 461-2, 
oldest form, sponsio, 526, sponsio 
perhaps also oldest name, 538, rela- 
tion of question and answer, 461- 
462, words usable, 461; fructuaria, 
1002 ; history of, 525-6, 530-31, 534-5 ; 
inutiles, 593 seq.; joint, 551-62 ; judi- 
ciales, 465, 464 ; Manilian (sale), 498 ; 
novatio of, 629; prepostera, 592; 
preetoriea, 465, 464; remedy, 463-4 ; 
written, 463. 

Stipulator, 454, 460, etc. (see Stipulatio) ; 
relations with adstipulator, 564, 641. 
Stirpes, division of intestate inheritance 

in, 835, 864. 

Stoics, the, on the Law of Nature, 36, 
161. 

Studemund, 84, 65, 81. 

Students-at-law, 55, 79-80. 

Stuprom, 678, 1067. 

Subscriptio, in criminal proceedings, 59 ; 
rescrip-t (G. 1, 94), 200. 

Substitutio of heirs, 783-94 ; exemplaris, 
793-4 ; by fideicommissa, 822-4 ; pupil- 
laris, 791-3 ; vulgaris, 788-91. 

Subvades, 972. 

Succession—intestate, 126, 8380-74 ; sin- 
gular, 739; testamentary, 764-830; 
universal, 739-SS7-—aldictio bonorum 
libertatis causa, 742-4, arrogatio, 
coemptio in manum, 740-42, enslave- 
ment of women (by Senatus Consultum 
Claudiannm), 740, Inheritance (testa- 
mentary, intestate), 739-887. 

Suffragium et honores, 5, 30. 

Sugsestio falsi, 546, 

Sugyrunda, 419. 

Sui—-et neccs<arii heredes, 876, 879-81; 
heredes, 775-9, 799, &05, 8U8, 833-5, 
839, 882; juris, 193-4, 117, 128. 

Summons, the, 17, 967-73: under Im- 
perial constitutions, 971-3, 968; under 
Pretor's Edict, 69-71, 968; under 
XII. Tables, 17, 908. 

Superticies, 429-30, 383; contrasted with 
hire, 507 ; solo cedit, 276 353. 

Superinductiones, 805. 

Sappellex—defined, 909, 953 ; legacy of, 
907-9. 

Supplicium summun, 1064. 

Suppressio veri, 596, 

Suretios, 565-79 : how constituted, 570-74, 
reatrictims on, 571-4; forma, 565-8; 
how release’, 575; remedies, 576; 
rights and duties of creditor, debtor, 
and surety, 568-70. Co-sureties, 577-9. 

Surveyors, on land trials, 1013. 

Suspension ftom professional practice, 
1065, 1069. , 


INDEX, 


_ . , 468-9. 
praetor Resiliccsae, 96-97, minor, 96 ; 


TABELLIO, 442, 504. 

la—accepti et expensi, 466; Hera- 
cleensia, 104:'; XIL. Tabule, or XII. 
Tabularum lex (See Twelve Tables) ; 
nuptiales, 690; tabulas testamenti— 
aio bonorum contra, 860, 776, 
844, 851-2, 866, 872, secundum, §6u, 

768, 809, 844. 

Tabularis, 207, 772. 

Tacit conrent, 68), 

Tacita hypotheca, 443. 

Talio, 154. 

Tascodrogi, 1056. 

Taxatio, 98. 

Taxation—on things bequiathed, 901 ; 
on land, 403, 9uv1. 

Telum, 1061. 

Tempua— continuum, utile, £44. 

Tenant farmer, 80S, 447, 507 seq. 

Tender, of debt, 637. 

Tergiversatio, 1067. 

‘Terminalia, 250). 

Terminus motus, 249, $89, 

Testamenti faction, 724-804, 717, $24.5, 
942: definition, 744; incapacity of 
heirs, 798-SO2, of lesatees, O42, of 
testator, 704-8, of witnesses, S024, 
necessary to tutores testamentarii, 717 5 
removal of incapacity by tideice 


(formal will), 764-809 : per 
et Jibram, 767-8. of blind, 772; 
caunes as to, in Beacton, 1145 clasniti- 
eation, 126, 138, eodicilli (introduction 
ef), 765, 810; made in Comita, 766 ; 
derivation of name, 536.9; destitatum, 
K05 seq.; of person suffering from con- 
72; dishenmon, 774 0, 
clements in, 764 seq. ; 
a ‘ falsum (foryed), &85, 
1662 + formes—extant in Justininn's 
time, 760-9), obsolete in Justinian's 
time, 7645-9, special fortus for particular 
classes, 771-35 heirs, appointment 
auetitution off 786 445 hn 
77%: incapacity (textamenti 
794-804, Q17, 24-5, S425 ind: 
$05 ; injuxtum, non jure factum, *0% 
.3 nofficiosuin, 780-2, 785 , inapec- 
tion, 773-4; interlincations, 805 ; in- 
terpretation, 955-04; irritum, 865 
avq.; legitim, 7480-46 ; liturm, &05 ; by 
maucipatio, 767-8 ; manumission by, 
175-7; nullius momenti, 895 seq.; 
nuneupative (or orgl)—private, 770, 
public, 771 ; offences as to, 1062, 1072 ; 
opening, 773-4; of parents and chil- 
dren, 773; perils of will - making, 
809-10; preetortan, 765-4; pre-crip- 
tion, 8U7 ; in procincta, 


teers 
tion, 773-4: 9; rupbeen, 
805 772; : oat, 
teatementd 
717, 
written, 769-70. Cudicilii, 


Teatatio prWata, 1055, 
bie bk 1050-64: | ; 
133-6 ; circumstantial, direot, 1980; 
domcatioum, $83 ; exclusion of, 1063-6 ; 
explained, 1050 ; false (punwhment 
1003-4; who cannot give, 10456; 
Opinions (not admitted), 1055; aval, 
1055; praduction and recording of, 
1053, 1057-60; sanotions of, 3°60; 


suffiviency of, 1053, 1056-7 5 written, 
£ 


oe 
CTheft. See Furtum, Actio Fartl. 


Theophilus, 03 ; on selling up a bankrupt, 
1038; tacit consent of insane 
6S]; jus civile, TIS; manumisatan ~, 
beard af, 180, valid peaaone of, 181, of 
slave phy sitting af table with his 
master}, 17h: gactum de constitute, 
O67 ; talde of propinquity, $82; authe. 
tity of senate, 120, Senatusconsultaum 
Sabiniannin (adoption of one of theres 
i RSS: free woman made alave for 
 Wus vindicta, 173. 


Thief. Bee Furtum. Fur improbus 
(ahameleas}, 261; manifestus (taken 
inthe act), 324-7 > nocturnal, 12. 

ened damage (danmum infectam), 
465, 405, 875; harm (posite aut 
ras que possiat, ai oovideriat, 
alicud noewre), 140, 155-4, 

Tignum, 276, tigni immittendi jira, 417, 
Time —of yudicial proceedinga, 51-52; of 
ef contract, 585-6, of 
N05 hew reckoned, 675; for 

cuting aut (Hinitation of), 1010, 
itle deeda-- custody of, 759 (joint helra), 
og (heir or legates); of slave, 178; 

tion by transfer of, 262 
justuas, 270, 253. 

Torts, 20, 126-7. 

Yorture of another man‘s slave, 1076; 
of inheritance, 1060. 

Tradition, 262.5, 2u8, 260: aequisition by 
(conditions of), 262-6; hy agente, 
$23-5; nuda, 288; restrictlonsa on, 
247; constituting predtial servitude, 
420; by transfer of title deeds, 282, 

Fulictum, 3%. 
049. 
nomina, 468, 
Translatico lszatorum, 950-51, 
Treason, 1061, 1065 7. 


Trespes in 


revit of witd solceaneese 
Trial, 97.1029, 18 (X11. Tables) ; A 


Testamentum (contianed). 

.1010-11; proceedings inary to, 
967-7 ° 17 (XIL Tables le 

Tribee— Assembly of the, 14, 25-27, 60, 
66 ; local, 10, 26; the three, 3. 

Tribonian, 90-92. 

Tribunes— Consular, 27 ; of the Plebeians, 
18, 14, 25-27, 70. 

Tribus Esquilina, 33. 6 

Tributa Comitia, 14, 25-27, 60,66. 

Tributaria preedia, 287. is 

Tributum, 403, 287, 901. 

Trinoctium, 19, 225. 

Tripertita, 54. 

Tripertitum jus, 117, 769. 

Triplicatio, 992. 

Trumping up charges (calumnia), 1020-21, 
827, 986, 999, 1019, 1066, 1074. 

Trusts. See Fideicommissa. Trusts 
inter vivos, 656-7 ; trust upon a trust,¢ 
823. 

Tum quem ex familia, 861, 869, 870. 

Tutor, Tutela—classitication. 126-80, 138, 

140; divisions, 696-7 ; in XJJ. Tables 

19. 5 

Impuberum, 696-727 : appointment 
of tutores, roe4's, who could not 
be, 716-18, who were exempted 
from serving (excusationes),718-21, 
725-6, could not be appointed by 
fideicommiiesum, 825, inquisitio (by 
Prietor), 709-10, 716; auctoritas 
of tutor, 699-701 ; co-tators, 706-8 ; 
dativi, 708, 713-16; definition, 
697-8, opposed to cura, 698, to 
potestas, 608; tutor ought to 
certuxs, 922; duties of pnpillus, 
705-6, of tutor, 698-705 ; extinc- 
tion of, 721-3; tiduciarii, 712 
(Gaius), 713 (Justinian); honorarii, 
onerarii (acting), 707; legitimi, 
710-18, 715; = prwtorius, 702; 
tutor’s management of property of 
pupillus, 602-5 ; remedies, 723-7 ; 
responsibility of tutor, 704, of 
heirs of tutor, 724-5; restraints 
on appointinent, 716-21; security 
required from tutores, 715-16, 
724; crimen suspecti tutoris, 713, 
721-2, 726-7 ; testamentaria, 708- 
710, 7138, 715. 

Mulierum, 727-31: appointment 
(modes of), 729-31;  Atiliani, 
730-31 ; auctoritas of tutor, 728 ; 
ceasicii, 730 ; dativi, 729-30; de- 
finition, 727 extinction, 7381; 
fiduciarii, 730 31; legitimi, 729; 
optivi, 729; remedies, 731; testa- 
mentarii, 729. 

Tutela of Latins, 713; of parent 
over emancipated children, 712 ; 
of patron (and «lescendants) over 
freedman 711-12. : 

Twel¥e Tables, the, 16-24; and 
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Twelve Tables, the | 

acceasio, 276; actiones legin, 975; 
adjournments in judicio, 1008; arbores 
—furtim crear, hai 332, over- 
shadowing, 253; beating, as eyes - 
ment, 148; body, protection of, 147 ; 
carmen, 148 ; child, sale of, 192, 196-7 ; 
person without curator, 732, 734; 
damage to immoveables, 373 ; damnum 
injuria, 242; debt, judgment, 1032, 
1039 ; debtor, judgment, 169; delict, 
546; deposit, 451; divorce, 690-91 ; 
dos, 295-6 ; relation of Perpetual Edict 
to, 123 ; familia, 259, 757,775; fiducia, 
529 ; furiosus, 732, 734; furtum, 152, 
169, 184, 326, 328; injuria, 154-5, 
551; interest, 652; intermarriage of 
patricians and plebeians, 22, 688 ; joint 
heirs, 759; judicis postulatio, 978 ; 
legacies, 749, 751; legis actin, 975; 
lex Agquilia, 551; libellers, 1069 ; 
libertatis adsertor, 184; mancipatio, 
209-10, 212, 229; manus injectio, 
1030-31 ; paterfamilias, 190, 191, 259 ; 
pauperies, 248, 331; pecunia, 259; 
person—accidentally killing a, 146, 
execution against the, 1034, protection 
to the, 147 ; pignoris capio, 1044 ; pro- 
cedure, 122, 124, 128, 967: prodigus, 
732, 734; propeity—harm to, by 
accident, or by negligence, 146 ; sacra, 
746-7 ; sacramentum, 976; sale, 284 
(delivery) ; stipulatio, 538 ; succession, 
intestate, 779, 833-40, &48 seq. ; sum- 
mone, 968-72; telum, 1061; tutela, 
708, 710-12, 724, 726, 729, 731; usu- 
capio, 269-70, 272-3; usus, 225-6; 
vades, sub-vades, 972; via, 415; 
vindicatio (costs), 3837; wills, 768, 
170; false witness, 1004. 


Uurian, 78. 

Unde—cognati, 848 seq., 861 seq.; cognati 
manumissoris, 861; decem persone, 
851, 860-6 ; legitimi, 848 seq., 860 
seq., 869; liberi, 84S seq., 860 seq. ; 
liberi patroni patronzeque et parentes 
eorum, §61-9, 870; vir et uxer, 848, 
861. 

Universal succession, 739-887; sale of 
debtor's, 1036-42. ; 

Universitas, 314 ; juris, 314. 

Unskilfulness, as negligence, 246. 

Usuarins, 409-11, 237, 247. 

Usucapio, 265-74, 263-4, 645-6, 1015, 
1038: accession, 266; uisition— 
necessary conditions, 266-70, reatraints 
on, 270-4 ; when bona hdes of 
not required, 269; in Bracton, 114; 
uvt applicable to property of Fiacus, 
272; of casaeoelien 265 ; libertatis, 
407, 418, 428; lucrativa, 270; of 
moveablea, 265 ; prq herede, 269; who 
could rescind a title acquired by, 271; 
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of servitudes, 419; XII. Tables 
260-70, = 

Usure—legitims, 652, 724: pupillares, 
723-4 ; 
Interest. 

Usureceptio, 270, 485-6 ; lucrativa, 436 ; 
ex preediatura, 270. 

ba sa 267-8 ; civilis, 268 ; naturalis, 

Usus—marriage, 19, 225-6, 678: une, 
49-11, comyared with commodatum, 
475-6, nudua, 409, 

Ususfructus, usufructnary, 396-409, 257, 
247, 253, 384.6, 910, 912-13: aliena- 
tion, 4(11-2; contrasted with annuity, 
912-13 ; of thing bequeathed, 900, 112 ; 
conditional, 406; creation, 404-5; de- 
finition, 896; duties of  fructuarins, 
402-3: in connection with P. 

384-6 ; quasi-usufruct, 397-8 ; re 

409; righta of fructuarius, 308: of 
owner, 403, 102; securities (ide jussores) 
given by usnfructuary, 406 , how termi. 
nated 406-8: no transvestitive facta 408, 

Uterini, 782, x60. 

Uti optimus maximuaque, 900, 907. 

Utilis actio, 40, 103s, 44. 

Utilitas, 43, 241. 


Vacaniva, 100, 198 9. 

Vacuan posavasio, 368, 909, 

Vades, 18, 972, 1008, 

Vadimonium, @85, S26, 972, 1007 ; de- 
sertum, 1008, 

Variance, 915-7, 1018, 

Vaticana Fracmenta, $7-88, 

Vectival, 426-7, W017, 

Venditio — See Sale, BPoneruia, 126, 1037; 
imainaria, 4Y2. 

Verlict, 5%, 

Verna, 168.9, 

Versura, 652. 

Vestal virsins could not he heire, 70% ; 
released from potestus, 220; nu tutela 
of, 19, 751. 

Veterani, 688, 720, 751. 

Veto, 14, 1045-6. 

Vi bona rapta, 241, 320, 1070, 

Via—privata, publica, sicinalia, 311-13 ; 


Viator, 14, 073. 

Vicarius, 74, 691, 905, 911. 

Vigiles, 674; Vigilum Prafectus, 674. 

Villicus, 619. 

Vinculum juris, 453. 

Vindex, 17, 968, 1030.51, 10°31; com- 
pared with fidejussor, 969; pra:torian 
substitute for, 969, 1932. 

Vindicatio, 221, 209-216, 230, 333-7, 347, 
976, 132, 1073; legacy per viudica- 
tionem, 988-93, 897. 

Vindicia, 976-7, 983-3. 

Vindicta, 173-4, 180, 210, 212, 298, 229. 
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Virilis 

Vis (Force, violence) —what is 252 ; 
mata, 250-51; civilis et fee 
in contract, 593 eeq.; cottidiana, 
Baas - - 351-2 ; laws on, 57 

; Major, 477 ; blica, 

1062, 1069, ee 

Vitium—of animal, 500.1 ; 
noxm, 50P; sitia , 381. 

Vocagio ie? jus, 907-73, 

Vulgo cuncopti, 677. 


Wace 

Water, rights to, 415-6, 424.4, 

Way, rights of, 415-16, 424, 

Weights, falae, 1067. 

Weatorn Empire fall of, 09, 

Wife. Seo Dosa, Manus, M. 
man, atid not din tate, 15, 

@ and, OF 8-96 5 authority of hushand over, 
228-4; divorce from huahand, G01 5 tn- 
capacity to contract, G05, G10 ; inherit 
anee (aditio), STO; inguria te, 195, 224; 
poritionaf, SoS, property, SIS; release 
from menus, 221) sutcesion to intes- 
tate husband, 85g, S63 5 no sale uf, 224; 
theft of, ved. 

Wild beasts, criminala condemned to fight 
with, 106015 slaves, bos, 

Will See Te , Codicilli, Fidei- 
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Wine, OM, 

Witcheraft, 20, 

Witnesnen- to. ont of liberty, 177-85 in 
w trisl, - credibility of, 1050, 
1055, examination, 1060, exclusion, 
1055 6, false, 1O63-Taeexpennes, onth, 
production, autninene, torture, 1060 ; 
to a will, 769 70, S0Z 4, 

Woman could not adopt, 2115 eould not 
be arrogated, 206, incapacity to con 
tract (in tutela), 606: appearance in 
eourt, G71; mother must apply for 
curator te insane child, 7154; dishert- 
wom 7h, aa, protec oof clom by, L773; 
relief from error of Jaw, 660; an bole, 
759; intercensio by, 573 45 aa leyatee, 
750; legitim, TSE seq; intestate ano. 
cession (disabilities of women agnates), 
BLS: as procurater, 1027 , property, 
728,779; made alave (by Scenatus-cun- 
sultum Clandianum), 749; married 
(See Dos, Manus, Wife); »sammons of, 
O71; tentamenti factio, 79. 6, 798, 803; 
trusts, Ket: tutela of, 795, 727-3) 5 on 
tutor, 718; must apply for tutor to her 
children, 715, willn of, 795-6. 

Wood and timber, righte of usufructaary 
in, 399. 

Worknan and employer, 512-13. 

Wognds, 1969, 

Wrong — civil, contrasted® with 
Crime, 1063-4; in XII. Tables, 
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